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Miscellaneous cases 22 to 24 

Pilot 25 to 37 

Registrar and merchants 3,4 

Rules of the sea 88 to 46 

Steamers 38« 39, 47 to 49 

Value 18 

(See Wages of Seamen,, No, 1.\ 



MARITIME CASES. 



Vessels at Asicuob. 
(See also No. 49.) 

I. Pnctice of Admiralty Court — Borden of 
proving it compaUorj to take a pilot on board— 
Damage bjship in motion to ship at anchor |ni^ 155 

Bail. 

la. Retrospective operation of Admiralty Coart 

Act, 1861 — Secority to answer jodgment in 

cross-action 191 

Cargo. 
3. Remedy of owners of cargo on board damaged 
vessel in Admiralty Court against vessel doing 
damage — Whether " ship** in Merchant Ship- 
ping includes cargo — Right of owner of cargo, 
not being owner of ship, to recover half his 
loss when both ships in fault — Practice of 
Admiralty Court in construing statutes ... 185 
Costs. 
(See IdentUtf, No. 13.) 

3. Reference to registrar and merchants — More 
than one-third disallowed 203 

4. Ditto more than one- fourth and less than 
one-third disallowed 206 

5. Liability of Crown for costs — Application of 
provisions of 18 & 19 Vict, c 90, in suits in 
which Attorney- General or Lord Advocate is a 
party — Liability of co-plaintiff with Crown in 
suit in Admiralty Court 298 

6. Under ordinary circumstances, when collision 
is the result of inevitable accident, no costs are 
given — Plaintiffs condemned in costs, as they 

^ might have ascertained bow the collision arose 
before bringing suit 398 

EVIDEXCB. 

7. Production of lighthouse journals to prove 
state of wind and weather, as registered on 
board light- vessels, admitted by Admiralty 
Court, which does not adhere strictly to rules of 
evidence at common law 309 

FisuufG Vessels. 

8. Admiralty regulations in furce respecting 
lights to be carried by sailing vessels not ap- 
plicable to fishing vessels, but they are under 
nautical obligation to show lights to approach- 
ing ships 219 

FoBKiGif Vessels. 
(SeeaUoNos. 17, 19 to 20.) 

9. Admiralty Court has jurisdiction in a cause of 
damase by a foreign ship to a barge in river 
Thames — Objection as to mode of procedure 
not admissible after giving absolute appearance 

to action ... 5 

10. Jurisdiction of court within three miles of 
coast— Limitation uf liability of Britit^h ship to 
foreign vessel for damage done within juris- 
diction GO 

II. Jurisdiction of Admiralty Court in collision 
case occnring between foreign and British 
▼easels within three miles of coast and attended 
by injurjr to life or limb— Lord Campbell's Act 
— Admiralty Court Act, 1861— Life (loss of) 

or personal injury 155 

Identttt. 

12. Declaration in ordinary form— Identity of 
ship doing damage 191 

13. Rule of Admiralty Court as to costs and 
damages, on account of arrest of vessel when 
identity not proved, and there is neither maid 
Jidet nor audi crcuia wgligentia as would imply 
malice ... 191 

Lights. 
(See iUo TUhinff Vtsstls, No. 8.) 



14. Admiralty regulations as to lights — Practice 
of Irish Admiralty Court in awarding full 
amount of damages against impugnant vessel, 
if in tauU, and in disposing of main questisa 
before enquiring into amuuut of injury — Pro- 
duction of witnesses ... ... ... poge 150 

15. Lamps duly screened and fixed to pawl- 
bitts not in proper position according to new 
regulations 407 

16. Burden of pruvins; tliat lights were carried 

— Affirmative and negative evidence ... 413 

Limitation of Shipowner's Liability. 

17. Constructionof Merchant Shipping Act, 1854, 
limiting ship owner's liability to value of bhip 
and freight — British ship in collibion with 
foreign ship, within three miles of coast of 
United Kingdom 60 

18. Enquiry not directed by court where loss of 
life occurs on board a vessel by collision with 
another, and representative ot person lost is 
satisfied with compensation sum — Value of 
vessel caufdng damage, how to be estimated 
under Merchant Shippiug Act, 1854 103 

19. Damage by collision on high seas, between 
foreign and English vessels — Merchant Ship- 
ping Act, 1854, and Admiralty Court Act, 
1861 — Security for costs, where no freight has 
been earned 206 

20. Damage by collision on high seas between 
foreign and English vessels — Binding nature of 
ancieut law of unlimited liability on Admiralty 
Court where not modified by statute— Different 
application of Pilotage Acts to limited liability 
with reference to foreigners — The court cannot 
give foreign vessels benefit of limited liability 

on the principle of reciprocity ... ... 27 5 

21. Collision between British and foreign ships 
out of British jurisdiction — British or foreign 
ship entitled to limited liability, under Mer- 
chant Shipping Amendment Act (25 & 26 Vict. 
c 63), 8. 54 — Not necessary in prefering claim 
to limited liability that owner should admit that 

his vessel ia to blame for the collision 359 

Miscellaneous Casks. 

22. Intention of one vessel baffled by tide in a 
river — Conduct of other vessel approved of, in 
assuming that the former would have taken 
all the means proper for carrying out that in- 
tention 234 

23. Lien in respect of damage may be enforced 
into whosever possession ve>sel doing damage 
may come, if reasonable diligence has been used to 
arrest vessel, and proceedings had in good faith — 
What constitutee reasonable diligence — Semhle^ 
fraud committed by owner would not affect an 
innocent purchaser — Case of the Bold Buccleuch 
followed 337 

24. Sale of vessel by decree of Admiralty Court 
— Plaintiffs entitled to interest on net proceeds 
and costs — Deduction of marslial's fees, and 
other disbursements from gross proceeds ... 420 

Pilot on Boakd. 

25. Liability of owners for damage done to ship 
by default of pilot taken on board under compul- 
sory provisions of Merchant Shipping Act, 1854, 

and Order in Council, July I6th, 1857 ... 27, 177 

26. How court is to be guided in construing Acts 
of Parliament — Emplt>ying licensed pilot in 
river Thames — Certificates granted to master 

•r mate by Board of Trade 27,177 

27. Exemption of owners from liability for damage 
done by vessel while in charge of licensed pilot 
— Steamer meeting two sailing vessels coming 
on parallel courses— Foreign ship in British 
waters 42 



INDEX TO SUB.TECTS OF CASES. 



S8. Exemption of owiMn of ship from liability for 
damage done by default of pilot compalsorilj 
taken under proviabn of liverpool Pilot Act (SI 
St 22 Vict e. 92}---Aotborit7 of Parliament 
to legislate for foreign vessels within British 
waters page 69 

29. Liability of owners for damage done where 
master was ignorant of certificate having been 
granted nnder Merchant Shipping Act, autho- 
rising him to pilot his vesMl in compulsory 
pilotage waters, and had therefore not applied 

for it 121 

30. Application under Admiralty Court Act, 
1861, to oonrt, to call upon pilot to make good 
damage to extent of 150/. refused, the pilot's 
liability being limited to 100/. 156 

31. First oollision oaiued by pilot in charge — 
Sabseqnent misconduct of master and crew in 
not taking requisite steps, the cause of 
another collision — Owners responsible ... 183 

32. Collision not the fault of master or crew — 
Pilot in charge — Suits against owners dis- 
missed— Cests 205 

33. Vessel within port to which she belongs— 
Exemption from compulsory pilotage under 

6 Geo. 4, c 125, and Merchant Shipping Act 229 

34. Compulsory pilotage under 2 & 3 Will. 4, 
e. 105, and Merchant Shipping Act, 1854, of 
inward-bound vessels in river fiumber where 
master does not possess pilotage certificate — 
Vessel within limits of port to which they 
belong — Whether power to license pibts renders 
pilotage compulsory — Costs 238 

35. Collision in a narrow channel between steamer 
and sailing vessel where there was neither star, 
boardiog nor porting helm in good time — Pilot in 
fault — Owners not liable for damage done — 
Costs 301 

36. A vessel in coming np river Thames having 
disregarded provisions of Merchant Shipping 
Act, and the pilot and crew having failed to 
keep a good look out, owners liable 341 

37. A foreign vessel casually employed in 
taking a cargo from Liverpool to London not 
being ** a ship employed in the coasting trade 
of the United Kingdom *' within meaoing of 
seat 379 of Merchant Shipping Act, is com- 
palled to take a pilot on board, and cannot be 
made answerable for his sole default 891 

Rules of tub Sba. 

38. Vesael dose-hauled on starboard tack 
meeting vessel in tow of steam tug— Duty of 
both ships in such esse commented upon ... 41 

39. Foreign stesmer meeting two bri^s proceed- 
ing in parallel courses in river Thames— Duty 
of steamer nnder Merchant Shipping Act, in 
such circumstances 42 

40. Vessel close-hauled on starboard tack meeting 
▼easel sailing free — Onus probandi on whom 
imposed— Case of appeal 76 

41. Vessel close-hauled on port tack meeting ship 
in tow of steam-tug — Ships proceeding in same 
dirsction — 296th section of Merchant Shipping 
Act applicable to vessels meeting in opposite 
directions — Difference betweem stesmer with 
ship in tow, and steamer unencumbered ... 88 

42. Vesael sailing free meeting another close- 
hauled on starboard tack— Rule applicable to 
case of foreign ship meeting British ship out of 
British waters — Merchant Shipping Act — 
Appeal case 100 

43. British ship close-baukd on port tack meeting 
foragD steamer— Merohaat Shippmg Act does 
not apply to oollision with a fofeign vessel 
oaths high seas 192 



44. Vessel in changing tack ought not to resort 
to unexpected operation of wearing, unless she 
has sufficient sea-reom for that purpose — ^If in 
consequence of negligently wearing, damage is 
done to another vessel, she is liable ... page 367 

45. Collision between foreign and English steamers 
must be decided according to the ordinary rule 
of the sea and maritime Uw, and not according 

to sUtute 399 

46. Two vessels spproaching in opposite directions 
nearly end-on — Duty in such case— Carrying 
light — Burden of proof — Affirmative evidence.. 413 

Strambrs. 
(See also No. 38, 39.) 

47. Two steamers meeting each other on opposite 
courses — Duty in such case under Merchant 
Shipping Act, s. 296— Appeal— Mistake as to 
fact of extreme rarity in Admiralty Court ... 130 

48. Meaning of expression ** narrow channel," 
under sect. 297 of Merchant Shipping Act — 
What constitutes violation of that section ... 301 

49. Steamer at single anchor liable for damage 
done to ship by breaking of chain cable, because 
if she had taken earlier measures for mooring 
properly, the accident would not have been 
inevitable 358 

Surra. 

50. Burden of proof as to cause of collision ... 154 

51. Duty of court to investigate each claim when 
excessive — Principle guiding court in estimating 
value of clothes, &c, lost by seamen — Recourse 
of defendants at common law when there is a 
deciee, as for total loss — Consequential damage 

— Loss of freight in master's hands 170 

52. Liability to arrest of freight due to vessel 
doing damage — Whether net or gross freight — 
Deductions out of sum paid into court of com- 
mission and penalties in case uf non-fulfilment 
of charter-party, and of costs of paying freight 
into court 200 

53. Jurisdiction of court in cases of damage done 
by sea-going vessel to barge within body of 
county— Admiralty Court Act, 1861 ... 218 

53a. Practice — Entry of action — Insufficient 
amount sued for — Subsequent increase ... 221 

54. Fee to counsel to adrise on answer— Costs — 
Practice 221 

55. Limitation of time lof appealing to Judicial 
Committee of Privy Council from judgment of 
Admiralty Court not dependant ou legisUtive 
enactment — ^Practice— Cross actions 237 

56. Juribdiction of Supreme Consular Court at 
Constantinople under 6 & 7 Vict. o. 94, and 
Orders in Council, 1860, in cases of collibion 
between British and foreign ships within 
Turkish wsters — Origin of such courts 252, 378 

57. Jurisdiction of Admiralty Comt upon claim 
for damage done through misconduct of steam- 
tug by vessel in tow of tug — ^Liability of tug 

for damage ... 260 

58. Jurisdiction of Admiralty Court in collision 
between English and Irish vessels in Great 
North Holland Canal 261 

59. Burden of proof — Duty to render assistance 
— Merchant Shipping ^toendment Act, 1862, 

ss. 25 & 33 300 

60. Pleadings ought to be so framed that if 
evidence were taken by an examiner, the plead- 
ings alone would enable him to elicit all the 
facts of the case 327 

61. Admiralty Court has jurisdiction under 24 
Vict, c 10, s. 7, in case of damage by oollision 
between a sea-going vessel and bargb in a river 
within the body of a county 341 

62. A judgment is rem in AdmisalVl OmsX vcA 



MARITIME CASES. 



ezeoation by ule of TMsel is no bar to an 
action at common law where damage done is 
more than amoant realised bjr snch sale page 348 

COMITY OF NATIONS. 
(See Foreign Judgment No. 2 ; Mortgage^ No. 10.) 

COMMISSION. 
(See Bottomry, No. 1 ; Broker (Ship) Not. 1, 2.) 

CONSIGNEE. 
Mercantile law — Consignor and consignee — 
General lien of consignee — Positive directions 
to him — Bills of exchange against cargo- 
Priority 253 

CONSUL. 
(See Wagei of Seamen, Nob. 4, 6, 13, 14.) 

CONSULAR COURT AT CONSTANTINOPLE. 
(See Common, No. 56.) 
CONTRACT. 
(See Breach of Contract.) 
COSTS. 
(See Bottomry, No. 7 ; Collision, Nos. 3 to 6, 54 ; 
Salvage, Nos. 8, 11, 14, 21, 24 ; Waget of 
Seamen, Nos. 6, 8.) 

CUSTOM. 
(See Usage.) 

DAMAGE. 

(See Cargo, Nos. S, 4, 7 ; Collision, No. 2 ; 

Dock Company, No. 1.) 

DEUVERY OF GOODS. 
Acceptance and delivery of goods nnder sect. 17 
of Statute of Frauds — Evidence as to weight 85 

DE&IURRAGE. 

1. Charterers held not to have a right to set-off 
against freight, as demurrage, a claim on 
account of delay arising in consequence of 
master's refusal to take acids and gunpowder 

on board 3 

2. Assignee of bill of lading not liable for 
demurrage in the absence of express stipula- 
tion 78 

3. Stipulation in bill of lading that ship was " to 
take her regular turn of unloading" at port of 
discharge — Master being part owner entitled to 
recover demurrage caused by delay in unload- 
ing vessel, in consequence of dispute between 
consignor and consignee— Not necessary to 
join co-owner as a party to the action ... 414 

DERELICT. 
(See also Salvage, No. 1.) 
Practice of Admiralty Court in awarding remu- 
neration for salvage of derelict 189 

DISCOUNT ON FREIGHT. 
(See Usage,) 

DOCK COMPANY. 

1. Liability of Dock Company for damage to 
vessel — Basin incomplete— Duty of taking 
reasonable care to prevent danger to life or 
property — Whether knowledge of pilot as to 
stat« of dock is to be considered knowledge 
which affects the shipowners 17, 207 

2. Dock Company held not to have general lien 
for wharfage nnder Act of Parliament, and not 
entitled to seise and sell goods entered in 
broker's name, but subsequently sold and trans- 
ferred by delivery, order to satisfy charges 
doe by seller on these and other goods ... 256 



DOCK TRUSTEES. 
Duty of dock trustees receiving dock dues either 
for beneficial or fiduciary purpose to forbear 
fiom keeping dock open, when they know it 
cannot be navigated without danger to vessels 
— Negligent ignorance witli means of knowledge 
of state of dock — What tuffifient proof of 
negligence — Expurgation of averments in bill 
of exceptions page 138 

DOCUMENTS. 

1. Production and inspection of surveys and ship- 
wright's bill, under discretionary power, con- 
ferred upon court by Common Law Procedure 
Act (1854), sect. 50, in an action by consignees 
against shipowner for damage to cargo tlirongh 
leakage 23 

2. Inspection of documents — Power of court under 
Admiralty Court Act, 1861, to order production 

in suit for damage to cargo— Secrets of trade 203 

EMBARGO. 

(See Restraint of Princes.) 

EVIDENCE. 

(See Bottomry, No. 2 ; Broker (Ship), Nos. 1, 

2 ; Collision, Nos. 7, 14, 19 ; Salvage, Nos. 6, 

13; Ship.) 

EXTRA FREIGHT. 

Underwriters not liable for extra freight and 

transhipping charges on goods insured free 

from particular average — What expenses can be 

recovered under the sue, labour, and travel 

dause 65,211,393 

(See TYanshipping expenses.) 
FIRE. 
(See Insurance, Nos. 9, 16, 24 ; Ship.) 

FISHING VESSELS. 
(See Collision, No. 8.) 

FOREIGN JUDGMENT. 
(See Mortgage, Nos. 2a, 10.) 

1. Title to British ship arrested and sold under 
decree of court of law in France cannot bo 
questioned in this country— Proceedings in 
rem — Validity of mortgage under acts 8 oi 9 
Vict, c 89, and 17 & 18 Vict. c. 104— Regis- 
tration— Retrospective operation of Act of Par- 
liament 46 

2. A foreign judgment may be reviewed by courts 
in this country if an error appears on face of 
record — Disregarded where foreign court re- 
fuses to recognise title to property acquired 
according to laws of this country — General 
remarks on effect of foreign judgments and 
comity of nations ... ... ... ... 312 

FOREIGN MASTER OR SEAMEN. 
(See Wages of Seamen, Nos. 1, 4, 6, 7, 13, 14.) 

FOREIGN VESSELS. 
(See Collision, Nos. 9 to 11, 42, 45 ; Necessa- 
ries^ Salvage, No. 3.) 

FORFEITURE. 
(See Salvage, Nos. 10, 13 ; Wages, No. 10.) 

FREE FROM PARTICULAR AVERAGE. 
(See Extra Freight^Jnsurance, No. 16.) 
FREIGHT. 
(See Advance of Freight; Bill of Lading; 
Bottomry, No. 8; ColHsion, No. 52; Extra 
Freight; Insurance, No. 6; Salvage, No. 2 ; 
Set^f, Usage.) 
1. Stipulation as to master's attendance to sign 
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billa of lading and receive gooda on board, not 
eoodiliona precedent to right of owner to 8ue 

for freight page 3 

2. Eqoitable lien of maater of ship on freight, 
per oharter-partj entered into by the maater, 
in reapect of expenaea and liabilitiea incarred 
in fitting np ahip to enable him to cam it, a 
different case from that of claiming lien for 
wagea and ordinarj diabarsementa — Adoption 
of agent'a contract bj owner — Argument aa 
to hypothecation of ahip 95 

GENERAL AVERAGE. 
(See Inntrance, Nos. 1, 16, 17 ; Salvage, No. 18.) 
Lien on cargo for general average in preference to 
bottomry bond 408 

HOUSE OF LORDS AND JUDICIAL COM- 
MITTEE OF PRIVY COUNCIL. 
Their decisiona implicitly followed by Admiralty 
Court 185 

HYPOTHECATION. 

(See BoUonuy—Freigktt No. 2.) 

IDENTITY IN COLLISION CASES. 

(See CoJUaum, Noa. 12, 13.) 

INDEMNITY IN COLLISION CASES. 

(See Collision, No. 51.) 

INFANT PURCHASER OF SHIP. 

(See£t7/o/iSb&, No.2.) 

INJUNCTION. 

(See Charter-partg, No. 6.) 

INSPECTION OF DOCUMENTS. 

(See DocumerUB.) 

INSURANCE ASSOCUTION. 

(See AaModtttioni^Inturance), 

INSURANCE (MARINE). 

Contenta. 

Abandonment Not, 13, 22 

African voyage 14, 19 

Aaeociation (inauranoe) 2, 10 

Broker (inaorance) 5 

Capture ... • 20 

Fire 9,16,24 

Free from particnlar average 16 

Freight 6 

General average 1, 16, 17 

Jettiaon of deck cargo 1 

Miatake (money paid under) 3 

Policy of inanrance 19,22 

Biver ateamera 18 

Sale of cargo 7 

Seaworthioeaa 8, 15 

Set-off 5 

Slipe 23 

Submarine Electric Telegraph 4 

Time policy 14 

Total loaa 11 

Uaage 5 

Value 12,19,22 

Warranty to sail 18 

(See Aseoeiation (Ifuurance) ; Bestraint of 
Princei.) 

1. Liability of underwritera for general average 
— Beaaonable cuatom known to both partiea 
exempting underwritera from liability for loaa 

by jettiaon of deck cargo 39,388 

2. Stipulation in rulea of inanrance asaodation 
— Forfeiture of oontraot by non-oompliance 
withmle—Notiee of mortgage— Arbitration 57,266 

3. Moncj paid under miaUke — Payment over 
to priudpsl— Aotioii agaiaat agent who had 



effected inauranoe on a foreign vesael to receive 
back money paid by an underwriter in ignorance 
of a fact which voided the policy ... page 85 

4. Lo88 of share in Submarine Electric Telegraph 
warranted free from average under 3 per cent. 
— Imperfect insulation of cable — Liability of 
underwriters ... , 124 

5. Coatom and usage at Lloyd^s— Underwritera 
not entitled to plead a aet-off of claim for 
loss in settlement of account with broker, 
plaintiff (the shipowner) being ignorant of 
custom 134 

6. Insurance on chartered freight — Total loss 
by perils of the sea not admitted where 
damage to ship capable of repair and means 

of repairs within reasonable distance ... 151 

7. Right of owners of cargo of wheat, sold by 
them, including freight and insurance, to retain 
an interest in part of sum insured upon trans- 
ferring policiea to a certain extent, by indorse- 
ment to purcbaaer, ship and cargo afterwarda 
totally loat— Rising or falling market— Re- 
versal of Vice-Chancellor's decree — Security 

on appeal to House of Lords ... 160, 194, 197 

8. Claim of assured for total lose of goods — 
Ship insured at and from two separate an- 
choragea on coaat of Africa — Seaworthiness — 
Whether policy covered two risks, sea voyage 
commencing at different times — ^Misconduct of 
master and crew 165 

9. Construction of clause in policy of fire in- 
surance, *' intended to navigate the St. Law- 
rence," not a warranty that the veaael should 
navigate that river 232 

10. Insurance association — Agreement to refer 
disputes to arbitration — Condition precedent to 
maintainence of action for total loss .. 245 

10a. Damage to gooda in rainy weather in con- 
sequence of being removed, and placed on an 
open quay by ordera of the government of the 
assured, in time of peace between the countries 
of the assured and underwriters, held to be 
recoverable on the policy — Policy of inanrance 
effected by foreigner — Embargo by government 
of assured*s country 264 

11. Insurance of ship ** against total loss only" 
mcludes both actual and constructive total loss 272 

12. Ship valued differently in different policies — 
Action for total lose — Measure of loss recover- 
able on one policy from underwriters where 
money paid under other policies — Power given 
to assured to recover more by settling with one 
set of underwriters instead of with another — 
Misdirection — Leave to appeal refuaed .. 280 

13. A person with whom policy on ship is de- 
posited aa security for loan has not authority 

to give notice of abandonment to underwritera 288 

14. Time policy on ahip and goods for African 
voyage — Outward cargo to be considered home- 
ward interest twenty-four hours after arrival on 
African coast— Ship having landed part cargo, 
and being totally lost, with two-thirds of out- 
ward cargo on board, assured entitled to recover 
loss only in proportion to cargo lost 297 

1 5. The term '* seaworthineaa" is a relative and 
flexible term, dependent on position in which 
vessel u placed, or nature of adventure upon 
which ahe is about to embark — Definition 
of seaworthiness lai^ly discussed — Where an 
insurer with full knowledge of facta insures a 
vessel incapable of being brought up to ordinary 
standard of seaworthiness, the implied warranty 
will be satisfied if the vesael ia made aa aea- 
worthy aa ahe ia capable of being made — In- 
surance of a river steamer for a voyagjs b^ ms. 



xu 



MARITIME CASES. 



— Parol eTidenct admiMible to tbow tlutt all 
faeti were oommanicatcd to insurers ,,,page 303 

1 6. Steamer ioiored 1 4,000/. on bull and 8000/. on 
machinery, 17,650IL ptftienlar arerage payable 
on the whole or each, is if separately insured — 
Usual memorandum that ship and freight were 
warranted free from arerage under three per 
oent., unless generalf or ship stranded — ^The hull 
having been on fire, expenses of extinguishing 
fire must be apportioned on hull and machinery, 
and that portion applicable to hull not amount- 
ing to stipulated per-ceotage, underwriters nut 
liaUe—Tbe expenses seem to be in the nature 
of general arerage 333 

17. General average — In action for contribu- 
tion to average loss, not sufficient to allege in a 
plea that veiiael was unseaworthy at time of 
sailing, but that loss was occasioned by her 
being unseaworthj — Demurrer 835 

18. Different states of seaworthiness for different 
parts of voyage— Steamers insored from Ljons 
to Galatz wai ranted to sail on or before 15tb 
August, with liberty to call at porU in the 
Mediterranean for any purpose ~ Fitted for sea 
at Marseilles— Master justified in detaining one 
of the vessels for safety of life until they were 
all ready— Underwriten liable for loss on the 
ground that as they were fit for each part of 
the voyage, when the river passage and sea 
Toyage commenced, they were seaworthy, and 
that they sailed in time, according to terms of 
policy 847 

19. Open or valued policy of insurance on palm 
oil— African voyage— Evidence of the weight 
of a particular cargo offered by the asbured, and 
acceptance of that weight bj the underwriter- 
Weight indorsed on policy and initiated by 
nnderwritera 349 

20. Construction of clause in policy of insurance 
on goods, free of capture, seizure, or detention, 
and " the consequences thereof" — Ship lost on 
Cape Uatteras in consequence of light having 
been extinguished by Confederates — Conse- 
quence of hostilities — Underwriters liable for 
k>ss, by perils of the sea, of portion of cargo 
which could not be saved, but not for that part 
which might have been saved but for the Con- 
federates preventing it 353 

21. Average or constructive total loes — Notice of 
abandonment — Market value of ship of an ex- 
ceptional size and class ... 865 

22. Valued policy— Allegation of total loes— Plea 
of fnndulont concealment — What admitted by 
the plea— Evidence of abandonment 384 

23. ** Slips** not binding legally, though they con- 
stitute an honorary obligation 397 

24. Policy of insurance against fire, on vessel lying 
in docks, with liberty to go into dry dock, ship 
covered by the policy while proceeding to or 
returning from dry dock, but not while moored 
in river for a purpose unconnected with transit 
from dock to dock 401 

JERSEY (LAW OF). 

(See Mortgage^ No. 3.) 

JETTISON OF DECK CARGO. 

(See Insurance^ No. 1.) 

JUDICIAL COMMITTEE OF PRIVY 
COUNCIL. 
(See CoUition, No. 55.) 
Judicial committee of Privy Council and House 
of Lords — Their decisions implicitly followed 
by Admiralty Court — Dedsions of courts of 
common law 185 



87 



230 



343 



UEN. 
(See Bott&mty, No. 8 ; Cargo, No. 6 ; Collition^ 
No. 23 ; Ccmiignee — Dock Company, No. 2 ; 
Freight, No. 2 ; Salvage^ Nos. 12, 18 ; Wagt» 
of Seamen, No. 11.) 

1. Of shipwright for repairs done to noseawortby 
vessel, by ordera of mortgagor, the latter being 
allowed to remain in pob&essioo after ezecotion 
of mortgage, and having implied aotbority from 
mortgagee to keep bbip in repair — Action of 
trover brought by mortgagee ... p^g^ 

2. Proceeds of ship — Priority of liens — Salvage 
— Wages — Shipwright — Necessaries 

3. Lien on unfinished ship— Whether deed of 
araignment to secure advances required regis- 
tration under Bills of Sale Act (17 & IS Vict. 
c 36) — Merehant Shipping Act, 1854— Ve*^el 
not within order and disposition of boilders at 
time of their bankruptcy 

LU-'E. 
(See Salvage, No. 3.) 
LIGHTHOUSE JOURNALS. 
(See CoUition, No. 7.) 
LIGHTS. 
(See CoUUion, Nos. 14 to 16.) 
LIMITATION OF SHIPOWNER'S LIABILITY. 
(See CoUiswn, Nos. 17 to 21.) 
LIVERPOOL PILOT ACT. 
(See Collision, No. 28.) 
LOSS OF MARKET FOR CARGO. 
(See Charter-Party, No. 8.) 
MARITIME LAW (GENERAL.) 
(See Bottomry^ No. 5.) 
MASTER. 
(See WagetofSeamen,'&o^. 2, 7, 8,9, 11 & 12.) 
Iropntation of drunkenness aguiubt sliipmaster 
holding certificate of competency under Mer- 
chant Shipping Act, 1854, s. 242, is the subject 

of an action of slander 418 

MERCHANT SHIPPING ACT. 
(See BUI of Sale, Nos. 1 & 2 ; Collision, Nos. 2, 
17, 18, 19, 25, 29, 34, 36, 37, 39, 41, 42, 
48 ; Lien, No. 3 ; Mortgage, No. 7 ; Registry of 
Ships; Salvage, Nos. 12, 14, I4a, 19, 20 ; 
Wages of Seamen, No. 5.) 
MERCHANT SHIPPING AMENDMENT 
ACT. 

59 ; Salvage, 



(See CoUliswnj Nos. 21, 33, 47, 
Nos. 19. 23.) 
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MISTAKE (OVERPAYMENT OF 
UNDER.) 
(See BiU of Lading, No. 3.) 
MONEY PAID UNDER MISTAKE. 
(See Insurance, No. 3.) 
MORTGAGE. 
Contents. 
AcU of Parliament 
Comity of Nations 
Foreign Judgment 

Jersey (Law of) 

Merchant Shipping Act ... 

Neoessaiiet 

Ship 

1. Sale of ship by mortgagees after Ukmg 
possession — Duty of mortgagees in dealing with 
mortgaged property to employ ship in a prudent 
manner— Value of ship at their charge ... 10, 91 
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2. Gonttrnotion of ttat 17 & 18 Vict. c. 104, 
as. 55 & 66, nepecting transfer, and mortgage 

of Britiab ahipa— Form of conUactto »aaifrapag€ 21 
2a. Gonapiraej to atUch abip abroad— Bill of 
exchaDge given by master for necesaariea — 
Action hj mortgagee not maintainable while 
foreign Judgement under which ship was sold 
remained nnreserved 45 

3. Mortgagee's claim to preference otct other 
creditors of mortgagor upon proceed of ship 
sold under legal prooess— Law of Jersej respect- 
ing hypothec of moreables unattended bj pos- 
session, and registration of debt as affecting 
immoTesble property 90 

4. Whether eqniuble title to ship wonid prerail 
against legal titleofregistered owners— Selection 
bj defendant of particular item of credit in 
general monthly aeconnt to prejudice of third 
parties— Side of ship— Liability of defen- 
dant to plaintiff for yalue of ship beyond sum 
actually due to the former 114 

5. Suit between mortgagees of Yessel and 
subsequent purchaser — InTalidity of sale 
under decree of Vice- Admiralty Court on proof 

of fraudulent suppression of facts 225 

6. Meaning of expression, "legal mortgage," 
when applied with reference to ship 256 

7. Eqniuble mortgage of ships— Merchant 
Shipping Actr-BlU of sale— Whether mort- 
gage deeds are in the order and disposition of 

a baokmpt — ^Act of bankruptcy 262 

8. Froceedings in Scotland to restrain sale of 
•hip by mortgsgee— Right of mortgsgee to 
refuse to enter into charter-party with parties 
claiming other interest in ship pending dispntes 
—Mortgagee entitled to decree for a sale, and 
account as against all parties claiming interests 

in ship 282 

9. Jurisdiction of court uoder Act 24 & 25 Vict. 
c. 63, s. 3, over equitable rights of owners and 
mortgagees 282 

10. Mortgagor and mortgagee of ship — Distribu- 
tion of asseU in aeoordanee with lex/ori where 
auch assets are distributable, but not of asseU 
upon which valid security has been giren — 
General remarks npon effect given to foreign 
judgment and comity of nations 312 

NECESSARIES. 
(See Mortgage, 2a.) 

1. Bill cf exchange drawn on firm in England 
for necessaries furnished to foreign ship abroad 
— Whether within the sUtute 3 & 4 Vict. c. 65, 
s. 6— Money advanced to pay off bottomry 
bond : e 

2. Meaning of word << necessaries " in 3 & 4 Vict 
e. 65, s. 6 — Statute not applicable to ordinary 
mercantile accounts between owner and agent 106 

2a. Advances made to snpply necessaries to 
foreign vessel m foreign port, held to be the 
same as necessaries- Admiralty Court Act, 1 86 1 1 69 

3. Claimants in Admiralty Court in respect of 
necessaries have same rights of suit ss those 
poesessed of maritime lien — Right to sue for 
necessaries supplied to foreign ship nnder 3 & 4 
Vict, c 65, s. 6, not affected by Admiralty 
Court Act, 1861, s. 5, taor by subsequent ssle 
of ship to British purchaser— ^Siemft/^, the words 
"owner or part owner domiciled in England 
or Walea, " in sect. 5 of Admiralty Court 
Act, 1861, refer to ship not ** foreign owned ** 
when DaoNsaries were furnished 325 

4. Admiralty Court has no jurisdiction over claim 
fsr ttteetaarisB supplied w repairs done to a 
xorttgn sUp in a foreign port— In question with 



bottomry bond holder, lien for necessaries 

suppUed on credit of ship is not transferred to 

par^ who has paid for such necessaries page 390 

NEGLIGENCE. 

(See CoUuion—Dock TnuUet,) 

OBSTRUCTION IN NAVIGABLE RIVER. 

(See Sunken Vessel) 

OPINIONS OF SKILLED NAUTICAL 
WITNESSES. 
(See Salvage, No. 13.) 
OYSTER FISHERIES. 
The Crown may grant to a subject the soil of 
the seashore below low-water mark, together 
with toll for anchorage of vessels — Where such 
right belongs to a manor and haa been acted 
npon from time immemorial, it cannot be 
upset by sUt. of Edw. 4, cor is it destroyed by 
division of manor 386 

PARTICULAR AVERAGE. 

(See Extra Freight, Free from Particular 

Average — Insurance,') 

PARTNERSHIP. 

Contract — Liability of retiring partner of a firm, 

parties to a contract — Principal and surety — 

Reference to arbitration — Concurrence of 

retiring partner 370 

PART OWNER. 
(See Salvage, No. 7 ; Shtp'e Hutband.) 
Questions between co-owners of vessel — Account 
of earnings — Sale 206 

PILOT. 
(See CoUition, Nos. 25 to 37; Salvage, No. 5.) 
POUCY OF INSURANCE. 
(See Cargo, No. 1.) 

POLICY VALUED OR OPEN POUCIES. 
(See Insurance, Nos. 19, 22.) 

POLICIES NOT ISSUED BY AN 
INSURANCE CLUB. 
(See Association {Insurance,) 
POSSESSION. 
Validity of sale of British ship by master abroad, 
by what law determined— Burden of proof of 
urgent necessity for sale — Duty of master 
before selling, to consult British consular 
officer resident at port and to communicate with 
owner, practicable — Ratification of sale by 
receipt of purchase money when owner ignorant 
of circumstances of case— Order of sale by 
commercial court abroad 145 

PRINCIPAL AND SURETY. 

(See Partnersk^.) 

PRIZE LAW. 

Jurisdiction of Admiralty Court in prize qoestions 

after cessation of war — Damages for wrongful 

detention— Form of motion— Lapse of six years 

in making application a bar to proceeding ... 9 

REGISTRAR AND MERCHANTS. 

(See Bottomry, No. 7 ; Collision, Nos. 3. 4 ; 

Wages, No. 8.) 

REGISTRY OF SHIPS. 
Right to detain certificate of registry nnder 50th 
section of Mercliant Shipping Act, 1854 — 
Claim for damages in consequence of delay in 
the sailing of ahip caused by defendant's refusal 
to deliver op register « ... V^\ 
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KESPONDENTIA BOND. 
Master^B lien for freif^litf and general aTera^e on 
cargo transhippod, takes priority of respondentia 
bond, where the tranehipment, and forwarding 
of the cargo, makes it available for bondholder — 
Jurisdiction of Admiralty Gonrt, in qaestions 
of general average page 40S 

RESTRAINT OF PRINCES. 
Damage to goods in rainy weather in conse- 
quence of being removed, and placed on an 
open quay by orders of the government of the 
assured, in time of peace between the countries 
of the assured and underwriters, held to be 
recoverable on the policy— Policy of insnrance 
effected by foreigner — Embargo by government 
of assured^s country 264 

RETURNING GOODS TO SHIPPERS. 

(See Cargo, No. 7.) 

RIVER STEAMERS. 

CSee Insurance^ No. 18.) 

RULES OF THE SEA. 

(See CollUion, Nos. 38 to 46.) 

ST. IVES SHIPPING INSURANCE 

ASSOCIATION. 

(Policies not issued by them, see Attociation 

(//imrance.) 

SALE. 
(Sale of cargo including freight and insarance, 
retention of interest in part of sum insnred, 
see ffuwance^ No. 7.) 
(Sale of ship, see Posseuion — Wages^ No. 7.) 

SALVAGE. 
Contents. 

Abandoning Ship Not, 15 

Action 10, 18 

Acto of Parliament 3, 12, 14, 14a 

Admiralty Court 8, 19, 24 

Airreement .. 23 

Allotment . 16, 23 

Appraisement I| II 

Arrest 22 

CosU 8, 11,14, 21,24 

Derelict 1 

Evidence 9, 13 

Foreign vessels 3 

Forfeiture 10, 18 

Freight ... 2 

General average 18 

Lien 12, 18 

Life 3 

Merchant Shipping Act 12, 14, 14a, 19, 20 

Merchant Shipping Amendment Act 19, 23 

Opinions of skilled nautical witnesses 13 

Part owner 7 

Pilot 5 

Salvors* duty, &c. ... ... 10, 12, 13 

Seaman (agreement with) 23 

Steam tug 5, 6 

Sunken vessel 18 

Tender 8 

Towage 5, 6 

SALVAGE. 
(See alsu Dereliot.^ 

1. Appraisement by order of court binding on 
both parties — Moiety awarded in a case of 
derelict — Motion by owners to have bhip sold, 
and value so determined rejected ... ... 5 

2. On what value freight is to pay salvage for 
service rendered at an intermediate port, the 
voyage having been afterwards completed ... 7 



3. Admiralty Court has not jurisdiction under 
Merchant Shipping Act, 1854, in suits for 
life salvage unconnected with salvage of pro- 
perty where services rendered to foreign vessel 
out of limits of United Kingdom — Application 
of British statutes to foreigners oot of juris- 
diction, considered page 24 

4. Claim of owner to have refunded to him a 
sum of money which master conceives to be his 
6on^^6 share for salvage services 108 

5. Substitution by steam-tug of right to salvage 
where nnforeseen circumstances occur to prevent 
agreed towage service from being carried out — 
Duty of tugs to obey orders of pilot in charge 
of ship — No claim for salvage where the danger 
arises through fault of tug Ill 

6. Right of steam-tug to let ship go in order to 
save herself — Obligation to renew towage ser- 
vice — ^Whether thind parties can avail them- 
selves of breach of contract on ground that if 
duly performed they would escape injury — 
Refusal to pay for salvage service, because it 
cannot be proved to have been requested or 
accepted — Test, whether a prudent man would 
accept it if tendered 127 

7. Right of co-owners and master to sue where 
part owner of salving vessel has interest in 
vessel salved — Deduction of share of such part 
owner if he could have joined as plainli£f ... 145 

8. Practice of Admiralty Court where tender 
does not include offer to pay costs — Defendant 
and bail dismissed before motion for order to 
pay costs 154 

9. Contradictory evidence — Burden of proof — 
Perjury 155 

10. Reward not forfeited by misconduct of steam- 
tug, engaged by salvors, rendering their ser- 
vices unsuccessful, but their assistance con- 
tributing to final safety of property — Separate 
actions by different sets of salvors ... 168, 235 

11. Liability of defendants for costs — Appraise- 
ment of ship by officer of court less, and of 
cargo more, than value tendered by defendants 1 83 

12. Lien of salvors on cargo in custody of re- 
ceiver of wreck — Bail-bond given by owners 
under Merchant Shipping Act, 1854— Power of 
receiver to give valid release — Salvors not 
entitled after such release to detain property 
and institnte proceedings tn rem 184 

13. Services of one set of salvors interrupted by 
subsequent salvors — Right uf first set to remu- 
neration — Errors of subsequent salvors — For- 
feiture of right to salvage by wilful misconduct 
— Duties of salvors — Opinions of skilled nau- 
tical witnesses — Effect of error not wilful ... 189 

14. Costs, where tender is pronounced sufficient — 
Merchant Shipping Act (1854), s. 460— 
Pleadings 191 

14a. Merchant Shipping Act (1854), s. 460 — 
Costs prior to tender 199 

15. Dissolution of seamen*s contract by abandon- 
ment of vessel — Duty to stay by ship and assist 
in saving her and cargo — Right to salvage 
remuneration for subsequent services when dis- 
charged by master, though acting contrary to 
the interest of owners of cargo, if not parties 
to his misconduct — The Neptune and the 
/*/orenee followed 204 

16. Recourse of salvors under Merchant Shipping 
Act for claims under 2002. — Distribution or 
allotment of salvage award 224 

17. Right of master of ship to make agreement 
with salvors as to remuneration for services — 
Whether such agreement binding on owners — 
Barden of proof 228 



INDEX TO OF SUBJECTS CASES. 



) 8. Barge sank in crossing rirer — Lisn on cargo 
for expenses of raising it—Action of detinue—' 
General arerage page 259 

19. Bj Merchant Shipping Amendment Act the 
Admiralty Court has not jarisdiction where 
property eared is not of the Yalna of 10002., or 
where sum daimed does not exceed 200/1, and 
■errioes rendered within three miles of shore— 
Meaning of words, in 460th section of Mer- 
chant Shipping Act, "sum claimed*' — Dis- 
puted agreement as to salvage, whether within 
jurisdiction of court 311 

20. Words **sum in dispute,'* in 464th section of 
Merchant Act, not limited to sum awarded by 
justices — Duty of Admiralty Court not to inter- 
fere with awards of justices except in extreme 
cases 337 

21. Appeal to delegates— Tender— Coeto ... 373 

22. Salvors liable in damages and costs, having 
arrested a foreign vessel in Admiralty Court, 
in an action for extravagant amount, and only 

I Oil awarded by magistrates 400 

28. Apportionment or allotment of salvage— 
Agreement by seaman to abandon claim for 
salvage was invalid by ancient law of Admiralty 
Court, and by statute law prior to Merchant 
Shipping Amendment Act, 1862 — Burden of 
proof lies on those setting up such agreement^ 
to show that the seaman was aware of its 
consequences — Whether salvaf^e remuneration 
would be awarded where valid agreement 

existed 406 

24. Admiralty Court has jurit«diction to give 
costs and damages where property saved is not 
of the value of 1000/., and ship consequently 

released by salvors 421 

SALVOR'S DUTY, ETC. 

(See Salvagt, Nos. 10, 12, 13.) 

SEAMEN (AGREEMENT WITH.) 

(See Salvage, No. 23 ; Wages.) 

SEAWORTHINESS. 

(See Inturancef Nos. 8, 15.) 

SET OFF. 
(See Jnturance, No. 5.) 
Asngnment of accruing freight, shipowner be- 
coming indebted to defend Hnts before notice of 
assignment — Defendants entitled to set off debt 
from shipowner to them, in action on account ef 
assignees for freight, notwithstanding the 
assignment — Equitable replication ... ... 346 

SHARES OF SHIP (TRANSFER OF). 
(See BiUo/Sa/e, No. 6.) 
SHIP. 
(See BiB of Sale— Insurance— Part Owner— 

I'ossessioH ^Sunken Vessel) 
Insnrancs of steam-ship against fire — Legal ap- 
plication of word ** premises'* to ship— Descrip- 
tion of subject-matter — Rules of construction — 
Admissibility of parol evidence to explain term 
in written instrument used in peculiar sense, 
not to contrsdict what is plain — Superfluous 
iinduig of jury 269 

SHIP'S HUSBAND. 
Collision — Arrest in Admiralty Court — Bail bond 
obtained by bhip's husband for releatte of ship 
—Ship's hutiband or msnaging owner has 
authority to do what is necessary to enable ship 
to earn freight by prosecuting voyage, and can 
bind his oo-owner — Bankruptcy of ship's hns- 
baad followed by loss of ship 383 



SHIPBUILDER. 

1. Pleas of payment into oourt — Claim for build- 
ing and extra work to ships — Application of 
plaintifis to require defendants to point out to 
what particulars in claim money paid into court 
■pplied page 68 

2. Contract to build ship — Questions as to right 
of plaintiff to recover for alterations and ad- 
ditions during performance of contract, without 
showing written orders for same, and for articles 
supplied by him after completion of contract 

— Penalty for non-delivery at specified time ... 289 

SHIPOWNER, 
(See Part Owner.) 

SHIPPING DOCUMENT. 
(See CargOf No. I.) 

SHIPWRIGHT. 
(See Lien, Nos. 1 to 3.) 
Pleading — Agreement to repair ship for a reason- 
able sum — Charge of unreasonable sum — 
Waiver of tender 335 

SLIPS. 

(See Insurance, No. 23.) 

STATUTE OF FRAUDS. 

(See Delioerg of Goods,) 

STEAMERS. 

(See Collision, Nos. 38, 39, 47 to 49.) 

STEAM-TUGS. 

(See Salvage, Nos. 5, 6.) 

• STEVEDORE [properly Stivadore]. 
(See Cargo, No. 5.) 

STOPPAGE IN TRANSITU, 
blaster's refusal to recognise vendor's right to 
stop goods in transitu is a breach of duty, for 
which vessel may be liable under Admiralty 
Court Act (1861^, 8. 6 — Indorsement of one 
of triplicate bills of lading — Representation to 
the master that the indorsee had not negotiated 
his bill of lading — Costs of objection to pleading 323 

SUBMARINE ELECTRIC TELEGRAPH. 
(See Insurance, No. 4.) 

"SUE, LABOUR, AND TRAVEL" CLAUSE, 
IN POLICIES OF MARINE INSURANCE. 
{See Extra Freight,) 

SUNKEN VESSEL. 
(See Salvage, No. 18.) 
Powers of commissioners, under Humber Conser- 
vancy Act, to appoint person to raise or blow 
up vessel sunk in river Humber and to recover 
summarily expenses from owners — Power of 
justices to decide whether these were properly 
incurred — Liability of executors of deceased 
owner for such expenses ... 287 

TENDER. 
(See Salvage, No. 8.) 

THAMES (RIVER). 
Possessor of wharf and campshed on bnnk of a 
navigable river is bound either to keep camp- 
shed in proper repair, bo as not to be dangerous, 
or to take proper precautions to prevent acci- 
dents by giving notice to persons using wharf 394 

TIME POLICY. 
(See Insurance^ No. 14.) 
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TITLE TO BRITISH SHIPS. 
(See Foreign Judgment, New. 1, 2.^ 

TOTAL LOSS. 
(See /iwurafM»| No. 11.) 

TOWAGE. 
(See Salvage, Nos. 5, 6.) 

TRANSHIPMENT. 
(See Charter-party^ No. 1.) 
Transhipping expenses not reoorerable on policy 

free from particular average ... page 65, 211, 393 
(See Total Late only (Jnturance against), No. 
2267 b, in Digest of MABrnMs Cases, 
appended to Volmne I. of Maritixb Law 
Reports.) 

TURN PAPER. 
(See Coal Trade.) 

USAGE. 
(See Broker (Ship), No. 1 ; Intttrance, No. 5.) 
Applicability to lights from ports in California 
of ODstom existing in Lirerpool, of allowing dis- 
count on freights from North America ... 279 

VALUE. 

(See CollUiont No. 18; Inturanee, Nos. 12, 

19, 22.) 

WAGES OF SEAMEN. 

(See Freight, No. 2.) 

Contents. 

Admiralty Court No$. 3, 5 

Bottomry 9 

Collision 7 

Consul 4,6,13,14 

Costs 6,8 

Foreign master or seamen 1, 4, 6, 7, 13, 14, 

Forfeiture 10 

Lien 11 

Master 2, 7,8,9, 11, 12 

Merchant Shipping Act 5 

Registrar and merchants 8 

Sale of ship 7 

1. Claim of foreign seamen, engaged for a Yoyage 
ont and home, for wages, board wages, and pas- 
sage money heme, out of proceeds of ship in 
caose of bottomry 5 

a. Right of master, under 17 & 18 Vict c. 104, 
to double pay when wages improperly withheld 
— Semble, objections on appeal to oonrt not 
raised before registrar, cannot be entertained... 108 

3. Exceptions to petition— Admiralty Court has 
not jurisdiction to decree payment of claim 
founded on customary right or special agree- 
ment — Rule as to costs where some of the 
exceptions are allowed and others o?ermled ... 133 

4. Suit for foreign master's wages dismissed 
where consul of state to which ship belonged, 
not having received notice previous to institu- 
tion of suit, protested against cause, proceeding 144 



5. Admiralty Court has not jorisdiction over 
contract different from ordinary mariner's con- 
tract for waises — Rights of seamen under 189th 
section of Merchant Act, 1854 ... page 152 

6. Practice of Admiralty Court respecting 
security for costs — Suit instituted by foreign 
master for wages— Consent of consul ... 155 

7. Right of master and crew of foreign vessel to 
be paid wages in priority to suffei ing party, 
prooseds of ship in collision case bein^ insuffi- 
cient to pay loss sustained by the latter — Mas- 
ter having paid wages to part of the crew, Kft«?r 
arrest of ship, entitled to be repaid upon settle- 
ment of accounts with owner, but not out of 
proceeds of sale of ship 159 

8. Master's wages — Disputed accounts — Costs of 
reference to registrar where more than one-half 
of owner's claim for set-off and nearly two- 
thirds of master's claim had been disallowed ... 207 

9. Right of seamen to recover wages by action 
. against master — Priority of seamen's claim to 

that of master — Precedence of master's wages 
over claim of bottomry bondholder — Liability 
of master, under covenant that he had 
authority to charge ship, freight, and cargo 
with amount due under bond — Effect of cove- 
nant on priority of claim for wages 261 

10. Question as to forfeitui^ of wages by constant, 
but not occasional drunkenness, or gross error in 
judgment — Loss of ship's boat 274 

11. Semble, that master's right to sue for his 
wages in Admiralty Court constitutes a mari- 
time lien 325 

12. Master's liability for wages due to crew and 
for necessaries furnished by his order is not 
included in the term ** disbnrsemente" in 
Admiralty Court Act (1861), s. 10 — Admiralty 
Court has no jurisdiction to entertain such a 
claim — Reduction of bail 327 

18. In suit for wages of foreign seamen, if consul 
intervenes and asks payment of wages to be made 
to bim on their behalf, the Admiralty Court 
usually grants the application 400 

14. Under ordinary circumstances, if foreign con- 
sul objecte to continuance of suit by seamen for 
wages, the Admiralty Court will dismiss the 
suit — Distinction between proceeding against 
ship and against proceeds of ship sold ... 420 

WAREHOUSE RENT. 

Underwriters, on a policy free from particular 
average, not liable for warehouse rent of goods 
at an intermediate port 393 

WARRANTY TO SAIL. 
(See Insurance, No. 18.) 

WEIGHT OF GOODS (EVIDENCE AS TO). 
(See Delivery of Goods.) 

WHARF (DUTY TO KEEP IN REPAIR). 
(See Thames (/ZiVcr), 
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BOLLS COUBT. 
Btportad bjH.IL Yomo, Esq., B«n1«t«r at-LAW. 

Thmnday, Dec 13. 
Sevix 9, Delaxdes. 
Charter-party — Injwtctum, 
The court has jitrisdiction to deal with questions 
rdating to charter-parties ; and so, when a charier- 
party has been entered into bond fide, it can, on a 
sufficient case bemg $nade, grant an injunction to 
restrain the breach qfsuch a contract. 
By n charter-party, dated the 24th Nov. I860, the 
plaintiffs entered into a contract with the defendant 
Mr. Delandes, for the navigating of a ship called the 
Justy of Jersey, to the coast of Africa and back ; and 
the charter-party contained an express proviso that no 
goods or passengers should be taken on board for any 
one except the plamtiffs, and only with their written 
cooseot Uiereto. It appeared that the ship had retomed 
from a voyage on the 2 1st Nov. last, and was now 
lying at the St Katharine*s-docks. On the 22nd 
Nov. a charter-party was entered into between the 
pUunttffii and Mr. Delandes, and signed by Messrs. 
Gamman, as his agents, for him. On the 24th Nov. Mr. 
Delandes came to London, and went to his agents there, 
Messrs. Seymour, Peacock and Co., taking with liim a 
copyof the signed charter-party of the22ndNov. Messrs. 
Seymour and Go. snggested some alterations, and put 
them down in writing on a separate paper. Mr. 
Delandes subsequently took that signed charter-party 
and the alterations to the office of Mr. Gamman, where 
he met Mr. Chinery, one of the plaintiffs. After some 
discussion another charter-party (being that dated the 
24th Nov. last) was signed by Chinery and Delandes. 
On the 26th Nov., notwithstanding the execution of 
this last-mentioned contract, Mr. Dehindes and his 
sgents in London made prepsrations for a totally diffe- 
rent dealing with the ship in question ; and refused to 
cany out then: agreement with the plaintiff:*. The 
reasons given for such conduct on the part of the defen- 
dants were, that the Messrs. Seymour and Co., exclu- 
sive of Mr. Gamman, were the sole agents of the defen- 
dant Mr. Delandes ; that as such sole sgents they had 
prior to the return of the ship on the 21st Nov. entered 
into a contract respecting it with a Mr. Griffiths; 
that in pursuance of that contract either Mr. Delandes 
or Mr. Griffiths were to have the right to ship goods 
on board the Just, and that the ]^aintiffi^ when the 
chartir-psrty of the 24th Nov. was signed by Mr. 
Odneiy, wers well aware of the " engagements ** by 
[Mabi. Cab.] 



which the ship was then actually bound. As to the 
real nature of these engagements, however, the evi- 
dence was contradictory } and also as to whether the 
ship was offered to the plaintiffs to be chartered by 
them as a **free** ship, or otherwise. But the 
charter-party of the 24th Nov. last was executed as 
above stated; and on the 4th of this month the 
plaintiffs obtained an order ex parte for an in- 
terim injunction restraining the defendants Mr. 
Delandes end Messrs. Seymour, Peacock and Co., from 
taking any goods or passengers on board the ship Ju*t^ 
of Jersey, and from advertising, navigating, or using 
the said ship otherwise than and except as and for 
the purposes expressed and contained in the said 
charter-party, dated the 24th Nov. 1860. The present 
application was for an order to continue the mterim 
injunction so obtained. 

R, Pabner, Q.C. and Mortem, for the plaintiffi^ con- 
tended that the charter-party of the 24th Nov. last was 
clear and distinct in its terms, and complete and bind- 
ing on Mr. Delandes, and, of course, upon his agents. 
It could not be affected by the alleged ** engagements ;** 
besides, the evidence ss to them was contradictory : (Z)« 
Ifattos V. Gibson, 4 De G. & J. 276.) 

Selefyn, Q.C. and Eetherington, for the defendants, 
insisted that this court hsd no jurisdiction to deal with 
questions arising upon charter-parties; or, at all 
events, it wss doubtful whether there was such a power 
in the court If so, the plaintiffs could not succeed in 
this application. When Mr. Delandes entered into the 
charter-party of the 24th Nov. he thought the engage- 
ments by wUch he believed the ship to be then bomid 
would be provided for by the plaintiffs. That, at least, 
was dear from the et idence. 

The Master of the Rolls. — Mr. Palmer, I need 
not call on you for a reply. I am of opinion that this 
injunction ibovld be continued, and that this court has 
an undoubted jurisdiction in such a case ss this. Here 
is the absolute owner of a vessel — holding, that is to 
say all the 64th shares into which the interestm a ship is 
divisible, holding them free from any mortgage or charge 
whatever, so far as I see ; and that absolute owner 
of that ship enters deliberately into a charter-party with 
the plaintiffs, by which he agrees with them that they 
shall have the chartering of this vessel on a voyage to 
Africa and back, and that no goods or pa ss e n ger s shall 
be taken on board but for them, and with their written 
consent. There is no sort of suggestion that this 
charter-party was improperiy obtained, and it has not 
been denied on either udttlMX \2&a ^^atK^^-'^aN:) ^\^^ 
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24th Nov. last is the one in dispute, and which was 
signed by Mr. Delandes, and signed bj him after 
he had communicated witlv his agents, the otber 
defendants Messrs. Seymour and Co. I appre- 
hend it is clear law, that if a charter-party is 
bonajide entered into, either party to it is entitled, 
. on a sufficient case made, to an injunction from 
the court to restrain the other from infringing the pro- 
visions of their contract, and if there does not appear 
—as I do not see that here there does appear — anything 
to impeach or invalidate that contract, the onus of 
proof to resist the injunction must lie upon the defen- 
dants. But what proof has been adduced in this case ? 
It was contended that Messrs. Peacock and Co. were not 
bound by Mr. Delandcs* acts. I do not accede to that. I 
think they were undoubtedly bound by the act of their 
principal. Again, it was urged that certain engagements 
had been previously made by them — previously to the 
execution by Mr. Delandes of this charter-party— and 
that the plaintiffs were then aware of those engage- 
ments, and of their being binding upon the vessel in 
their hands. But the evidence as to those engage- 
ments, whatever they may have been, is contradictory ; 
and even assuming for a moment that there were any 
such, or any such as the defendants contend, I am not 
at all prepared to say that they would confer any right 
to the carriage of goods in this vessel as against the 
' express tcnns of this chartei^party. If any one elso 
is injured by the contract between these parties it is 
fbr them to consider their remedy. I think this in- 
junction should be continued so as to restrain any act 
' of Mr. Delandes or his agents which may be inconsistent 
with the terms of the charter-party of the S4th Nov. 
last 

C0T7BT OF COMMON BENCH. 

ReporteU by Dasijci. Tiiosias Evak« ana W. Mato, Eaqrs 
J)arristers-at-Law. 

Friday^ Nov, 23. 

POT.K AND OTHERS V. CeTCOVITCH. 

Charter-party— Captain of AnHrian vestel to goto 
certttm porti as ordered by chartertrt-^Be/usal by 
eoptam to tail to a certain port^ as there were 
cruisers belonging to France {then at war with 
Austria) in his way, by whom he would, in all pro- 
bability, be captured. 
The d^endant was the captain of an Avstrian vessel, 
which was chartered by the plaintijffs prior to the 
loar between France and Sardinia and Austria^ but 
w/tic/i broke out btfore tJie charter-party was termi- 
nated ; while the war wets going on tlte captain, wlto 
was tU Falmouth, Kas ordered by the charterers to go 
to Copenhagen, which he said he could not do then, 
but must git somewhere else, or wait till the war was 
over, as he should be captured by the French 
cruisers; and he was eventually ordered to go to 
Plymouth: 
Held, Jirst, that he was Justified in ihm delaying ; and 
secontVy, that the last order was a i*evocation of the 
original one, and therefore there was no breach of 
contract. 

This was a rule calling on the defendant to show 
cause why the verdict found for him should not be 
set aside, and a new trial had, on the ground that the 
judge ought to have directed the jury that, upon the 
facts and letters proved, there was a breach of con- 
tract by the defendant ; and that he ought not to have 
left to them, as a ground of their verdict, whether the 
defendant was justified in pausing and making a stay 
nutil he received further definite orders ; and also on the 
ground that the verdict was against evidence. 

The action was brought by the plaintifis (trading 

under the name of Van Notten and Co.), merchants 

, in liOndon, against the defendant, who is the master 

'^ajo Austrian vessel, to recover compcnwtion for the 



damage alleiged to have been sustained by the plain- 
ti£b in consequence of the defendant having refused to* 
proceed with his ship and her cargo to Copenhagen,. 
in pursuance of an agreement indorsed upon a 
charter-party entered into between them, and by 
which he (as alleged by the plaintifis) was bound so to 
proceed. 

The cause was tried at Guildhall last Trinity Term, 
before Erie, C.J., when a verdict was found for the 
defendant. The plaintifis and the defendant agreed 
by charter-party that the defendant's ship, wliich was at 
Gloucester, should, after discharging her outward cargo, 
proceed to Havannah, and should there load from the 
factors of the plaintiffs a cargo of sugar or other mer- 
chandise, and then proceed to Cowes or Falmouth 
for orders, and thence as ordered, to a safe port within 
certain limits mentioned in the charter-party, and 
deliver the some on bemg paid freight; the act of 
God, restraint of princes and rulei-s, the Queen's 
enemies, fire, and all other dangers and accidents of 
the seas and navigation, of whatever nature and kind 
soever, during the said voyage, always excepted. Tlie^ 
ship accordingly went to Havannah, and there loaded a 
cargo of sugar, with which she proceeded to Falmouth, 
where she arrived on the 18th June 1859; at this time 
the war was going on between France and Austria. 
On the 28th of the same month, the defendant re- 
ceived a telegraphic message from the plaintiffs, through 
their agents at Falmouth, ordering him to proceed 
with his ship to Copenhagen without delay, and on the 
following day he also got a letter from the plaintiffs to 
the same effect. To this the defendant replied, that it 
would be madness for him to attempt to obey the order, 
as the French cruisers were on the look out, but that 
he must either wait at Falmouth until the termination 
of the war, or that he would tranship the cargo into 
some other vessel. The defendant then communicated 
with the broker in London, through whom the charter- 
party had been effected, who saw the plaintiffs, and 
offered to make an allowance in the freight if the 
voyage was terminated at Falmouth, or do what the 
defendant had already offered. ITieac offers were re- 
fused by the plaintiffs, but they instructed an agent 
(Mr. Wiltshire) to see the defendant, who eventually 
ordered him to proceed to Plymouth and there deliver 
his cargo, under protest, which the defendant refused to 
do, but said that if the plaintiffs gave him a clean 
order he would go. The agent then gave him an order 
to go unconditionally to Plymouth, and handed him the 
following letters : — 

"London, June 30, 1859. 

" Capt. Cctcovitch, of the OsvetUel, from Havannah. 

" Dear Sir, — We request you to follow the instruc- 
tions of Mr. A. G. Wiltshire as to your final port of 
destination. We are, &e., 

•*P. AND C. Van Nottex and Co." 
"Falmouth, July 2, 1859. 

" Sir, — In accordance with the above authority, I 
have now to request you to proceed without delay to 
Plymouth, and to deliver your cargo to the holder of 
yoiur bills of exchange. " A. G. Wiltsiukk." 

In pursuance of Siese orders the captain accordingly 
proceeded to Plymouth ; the cargo was delivered and 
the freight paid, and on the 18th July the writ ^as 
issued. The 3rd, 4th and ."^th pleas were : — 3. Denial 
of breach. 4. Revocation of the order before breach. 
5. Accord and satisfaction. 

Montagu Smith, Q.C., Watlin Williams (with him) 
showed cause. They cited Avery v. Bowden, 6 K. & 
B. 593. 

BoviU, Q.C., and Honyman in support of the rule— 
The captain refused to go, and he gave no reason 
justifying such refusal ; the question is, was the cap- 
tain guilty of a breach of contract? We contend 
that be was. [Btles, J. referred to Paradine v. JanCf 
Alleyne, 26.] 
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LE8, J. — This nile was obtained on the grounJa 
he learned judge was vrrong in not directing tJie 
hat upon the facts and letters there was a breach 
itract by the defendant, and that he onght not to 
efk it to the jury to say whether the defendant 
istified in delaying and making a stay until he re- 
definite orders. Now it was insisted upon that 
idge ought to have told the jury that there hnd 
. breach of the contract ; but that is not so upon 
nstruction to be put on the letters which, in con- 
1 with other documents, where offered in evi- 
The mere cose of threatening not to go I? 
ach of the contract I should have thought that 
case the delay was reasonable. And, as it was 
put by the learned counsel, suppose, at the 
liat the captain received his orders to sail, a stomj 
ging, surely he would not be obliged to go at 
and so in the case where an enemy*8 fleet was 
> the harbour, and the captain knew that he would 
i to be taken by them, in that case could it be 
at it was his duty to go out and not wait ? The 
mtsays, " Let me know what your ultimate deci- 
'' and the pUuntiffs decide that he should go io 
ath. This order ho received on the 29th, and after 
refused to the agent to go unless he had a clean 
btainssuch order and saik on the 30th. Does it Ik 
power of the plaintiffs to say that there was n 
of contract when they ordered him to go tu 
ith, and which he might well have understood 
been a waiver of the order to go to Copen- 
?^ It seems to me that the judge was right in 
it to the jury to say whether the defendant waa 
1 in pausing. I think that he was justified, and 
e case of Avert^ v. Bowden is an authority in 
)ur. It was a question of fact for the jury, and 
there is no ground for a new trial, and that if 
jent down again the jury would find in the same; 
d consequently it would be productive of no good, 
e, therefore, must be discharged. 
nNo, J. — I am of the same opinion, and should 
sorry to interfere with the rule of law, that h 
10 enters into a contmct must perform it. Here 
t observe that the contract is not to do some-- 
)n a particular day, but the defendant waa 
U) Falmouth and wait there for orders, and 
8 so, and is directed to go to a port to 
under the circumstances, he would not be 
;o get safely; then a discussion takes place 
defendant speaks strongly, although he does not 
ly refuse to obey; now, it seems to me, that 
that which took place amoimted to a breach 
iract or not, was a question for the jury, 
been contended that the judge was wrong 
ig it to the jury to say whether the captain was 
in pausing ; but I think he could not have 
« left it. the case was tried before a special 
fectly conversant with the rule of hiw, that a 
st do what he contracts to do, and they found 
captain was justified ; and they were right in 
n his favour on the third plea. Then as to the 
lea, it was open to the consideration of the jury, 
being dispatched to Plymouth was evidence of 
tion of the original order, and they found that 
on both points, therefore, they have found for 
idant, and the Chief Justice is satisfied with 
ling. 

, C. J. — I am also of opinion that this 
uld be discharged. It cannot be said that 
n who, under his charter-party, is to wait 
rs from his charterers, is bound to sail the 
he gets his orders ; for, suppose he gets a tcle- 
•m London ordering him to sail, and he knows 
Ig which the owners do not — for instance, that 
fleet is in the offing, and that if he goes out 
« to be captured— surely wider these dream- 
le is not bound io start Then the charterers 
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sent down their agent with full powers, and he order* 
the captain to go to Plymouth, and it was a question 
for the jury whether such order was not a revocation 
of the original one, and they found that it was ; and I 
think «ny tribum.l in England would have done the 
"™«- JRuU discharged. 

Attorneys for the defendant, Oliverson, Lavie and 
Peachey, 

EXGHEaXTEB CHAUBEB. 

ERROB FROII THE COM3ION BENCH. 

Saturday^ Nov, 30. 
(Before Cockburn, CJ., Wightman and Black- 
BuaK, JJ. and Martin, Bkam^vell and OuAsr- 
NELL, BB.) 

Seeour r. DuTiUE and OTiiEits.(a) 
Charter 'pariy-^Condkions precedeiU^Demurrage^ 

Set'Oj^, 
By a memorandum of agreement made between the 
plaintiff, part owner and captatti^ and the defen- 
dants^ the charterers of a ship^ and signed by the 
parties^ but not under seaX it was provided, 
amongst other things, that the stiid slup should load 
in the London-docks, and i/tere receive all such 
goods as might be required by the said charterers, 
and should t/ieretcith proceed to Geelong ; that the 
captain should attend daily at tlte broker's office to 
sigti bills of lading; that the whole of the sk^ 
should be at the disposal of the charterers for the 
conveyance of goods and specie, and if gunpowder 
was to be shipped, it should be put an board where 
ordered below Blackwall, as was the custom ; in ocut- 
sideration of which the c/iarterers agreed to pay 
freight for t/te hire of the ship 1400/., with a gra- 
tuity of 25/. to the master, payable before le^iag 

London ; the freight was to be paid as follows : 

So much as may be payable in tlie colony by bHU 
of lading to the extent of 800/., to be taken and 
received in part payment, and balance 600/. in caA, 
less seventy days' discount from date of clearing from 
Londonn--forty running days to be allowed the dkar- 
terers, Sunday and holidays excepted (if ship not 
sooner tUspatched), for loading the sJiip, to com- 
mence from the date of her being ready at her 
loading berth to receive cargo. It was further 
agreed tltat tlie ship sliotdd be ready to sail at the 
expiration of the laying days, or sooner if required 
by the charterers ; i/'ship not ready, either on owners' 
or charterers' part, at the above-named date, thm 
demurrage to be paid l^ party in default at the rate 
of 7/. per diem; the ship to be ready on or before the 
lOth Nov., or the charterers to have the option of 
cancelling the agreemenL Penalty for nonperform- 
ance of the agreement, 1400/L ; charterers to have the 
option of sliipping acids on deck : 
Held {affirming the decision of the court below), that the 
stipulation tliat the captain should attend dMf at 
the broker's office to sign the bills of lading, and 
also to receive goods on board, were not condUumt 
precedent to the right of the owner to sue for freight: 
Secondly, that the defendants could not set off their 
claim for demurrage owing to the delay occationed 
by the captain bond fide rrfusing to take acids and 
gunpowder on board. 

Dedaration for freight for the conveyance by the 
plaintiff fur the defendants, of goods in ships; and for 
Utmurrago of a ship of the plaintiff kept on demurrage 
bj the defendants ; and for use and hir« by the defen- 
^i^nts of plaintiTs ships ; and for mon^ agreed to be 
r»:iid by the defendants to the plaintiff for the pmi- 
kge of putting certain goods on board a ship of the 
pliuntiff to be conveyed to their destination, and whieh 
gcpods were shipped sooordin^y \ soi C^kt ^ ^r^ioste) 
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agreed br the defendants to be paid to the plaintilT ns 
master of a certain ship, under a charter-party of fiuch 
ship, made between the plaintiff and the defend^tit^ ; 
and for money paid and accoants stated. 

Pleas:— Never indebted; payment; set-off for gooJi* 
sold and deliTered, work and mnterials, money k^tit. 
money paid, and money agreed by the plainiiff lu 
be paid by him to the defendants, by way of de- 
murrage for default in readiness of the said ihip tinder 
the said charter-party; for interest and aoconnta stjit«d. 
Issues joined thereon. 

Tlie plaintiflf was captain and part owner of the Von 
Laffert Lefuen, chartered by the defendants to jimcwd 
toGeelong in Australia, on the terms set out in tbe^ me- 
morandum of agreement (vide marginal note) signed by 
both parties, but not under seal. 

On the 5th Not. 1857 the ship was ready to rweive 
-cargo at her berth in the Ix)ndon-dock8, and t\w plain- 
tiff gave notice thereof to the defendants, and thnt the 
laying days would commence next day. Thercupiin tht 
loading of the ship began. The plaintiff, who was And 
oontinued to be the captain of the ship, attended A^vcrr:i] 
times at the broker^s office to sign bills of lading as 
customary ; but did not attend there daily, and wnsfionu! 
time absent on the continent. Amongst the lawful ^wth 
which the defendants required the plaintiff to lo^id wltl- 
« number of caxes of lucifer matches. These good^ trr rt? 
brought alongside the ship on the 1 8th Dec, anii t ren- 
dered for loading ; but the plaintiff refused to receive? 
them on board with acids, and they were tliorvfore 
conveyed back to the warehouse. The defendanU r.'- 
monstratcd by letter, and next day these gooti^ w^tv 
again sent alongside, and tendered for loadin^^, ritid 
- again refused by the plaintiff, and conveyed hndt. to 
the warehouse. Some correspondence followed ; nnd 
in the end plaintiff allowed the goods to be taken on 
board. All tbe cargo was loaded by the 24th Dtc, 
with the exception of a Um and a-holf of acids^ wIik b 
the defendants had notified their wish to have .^^liii^j^inJ 
on deck; and three tons of gunpowder, shipped liiJiLW 
Blackwall according to the charter-party: and o[i liic< 
26th Dec. the ship was cleared at the Custom-lioiisc. 
The plaintiff refused to receive the acids and gun- 
powder, on the ground that the ship could not $:ifety 
ttow and carry more cargo than was already on baanl, 
and gave notice to the defendants that the ship wns 
ready to proceed to sea as soon as the ship's paper? ymtc 
handed by the defendants to the plaintiff. The dcfeti- 
dants refused to give the papers, and said that the eliip 
should not go till the acidis and gunpowder were Uktu 
on board. The ship was sur\'eyed on behalf of the pi ni n till' 
and defendants, and on the 6th Jan. 1858, in consi-q licence 
of the surveyors previously employed having dij^Agi-^td, 
Lloyd*8 surveyor was instructed to survey the ship, for 
the purpose of ascertaining whether she was sufTi- 
dently laden, and the same day ho certified that ahc 
could safely carry ten tons more cargo; and thereupon 
the plaintiff signed bills of lading for the acids^ «nd 
afterwards the gimpowder, and then soiled with tbo 
ship on the 14th Jan. for Geelong. 

Ttie defendants admitted that the refusal nf the 
captain to receive the acids was made bond Jid*L. Tlie 
defendants paid to different shippers of goods 1 6/. 1 ^.i. 
for demurrage and expenses owing to the deJziy in 
loading, and also a further sum of 4iL 4«. to mx- 
▼eyors. 

For the defendants it was contended that the plaintiff 
was not entitled to recover on the charter* party in 
letpect of the money payable in London, becauEMi he 
had not performed the stipulations which, according to 
the charter-party, were to be first performed en his 
part, nor on any implied contract, because such con- 
tract would enure to the owners, of whom he w^s only 
■one; nor in indebitatus assumpsit, because the condi- 
tion was not executed, and tbe express contract was stUI 
42peo ju2d nnperformod; thdt if he was entitled to 



recover in indebitatus assumpsit, it could only be on a 
qtuintum meruit, following the scale of remuneration 
stipulated for, with deductions for the failure of the 
performance of the stipulations on the plaintiff's part ; 
and that the defendants were entitled to set off 1682. 
for twenty-four days* demurrage, the laying days having 
expired on the 23rd Dec. 1857, and the ship not having 
sailed till the 14th Jan., owing to the plaintiff's 
default. 

These points were resen'ed by the Lord Chief 
Justice for the opinion of the court ; a verdict was 
found for the plaintiff, subject to leave reserved for de- 
fendants to move to enter the verdict for them or 
reduce the damages. 

The case now came on in error. 

Grove, Q.C. for the appellants. — First, the condition 
wa.s that lawful goods were to be received on board, and 
that the captain should attend daily at the brokers 
oflice, and these were conditions precedent to the pay- 
ment of freight; secondly, tliat if the court be 
against the appellant on these points, yet he is entitled 
to demurrage of 7l.per diem, and that sum he is en- 
titled to set off: {Poi'dage v. Cole, 1 Wms. Saund. 
320 ; Chaunter v. Lees, 5 M. & W. 698.) 

Honyman, for the respondent, was not called on. 

CocKBURN, C.J. — I am of opinion that the argu- 
ment of the appellant on the firs^t point entirely falls, 
for the same reasons as those given by the court below, 
and I think the appeal an idle one, and ought not to 
have been brought. As to the second point, the claim 
for demurrage is not within the terms of the charter- 
party. If there had been delay in sailing after the 
cargo had been stowed, there might have been good 
grounds for claiming demurrage ; but this docs not 
apply where the master declines to take goods which 
he thinks do not come within the terms of his charter^ 
party, or when he thinks that he has not room to stow 
them. Such refusal might, however, be the subject of an 
action by the charterers. A claim for demurrage might 
be applicable in the case where there had been delay in 
stowing the cargo, but not where there had been 
a refusal by the master to take a cargo which botiA Jide 
he did not think was a proper one. 

Martin, B. — I am of the same opinion. As to con- 
ditions precedent it is laid down by Lord Tentcrden's 
book (p. 266, edit 1847): "Whether or not a par- 
ticular covenant by one party be a condition precedent, 
the breach of which will dispense with the performance 
of the contract by the otlier, or an independent coTe- 
nant, is a question to bo determined according to the 
fair intention of the parties, to be collected from the 
language employed by them. An intention to make 
any particular stipulation a condition precedent should 
be clearly and unambiguously expressed." I think it 
would be absurd, and contrary to common sense, to 
suppose that the parties intended that 1400/. should 
be forfeited on account of the refu!<al and delay com- 
plained of on the part of tho shipowners. Then, as to 
the second point, the stipulation was, " that forty days 
should be allowed the charterers for loading tho ship, 
to commence from the date of her being ready at her 
loading berth to receive cargo, and if the ship be not 
ready on owners' or charterers' part, then demurrage to 
be paid by party in default." " Being ready" means 
being ready with a crew to sail ; hero the master re- 
fused to take certain goods on board, alleging that they 
could not be safely stowed, and although Lloyd's sur* 
veyor said they could, it has not been found as a fact 
whether he was right or wrong in his judgment. The 
master might have been liable to an action for his 
refusal to take the goods, but the delay so caused cannot 
be a good ground for claiming demurrage. 

WiOHTMAK and Blackburx, JJ. and Bramwbll 
and CiiANMELL) BB. concnrrod. 

Judgment for the respondent. 
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COUBT OF ADKEEEIALTY. 

bj Yewox Lusuizigtov. Esq., Barrifter-at-Law. 

Friday^ May 25. 
The San Jose Primeibo. 
Waffe» — Board wage* — Return money, 
teamen engaged Jbr a voyage out and home, art 
d, uponbeing ducharged in this country againtt 
9um content, to receive out of the proceedt of 
kip pattage-money for ihtxr return home; 
f teamen engaged during the courte of the 
e. 

forced to provide themtelvet, the thip*t pro- 
t being ex/tautted, are entitled to board waget 
** the proceedt of Uie thip. 
wta a catue of vrages institated by the mate, 
)le seamen and fuur ordinary seamen of the 
ese Teasel Sans Jose Pnmeiro against the pro- 
the ship in the registry. The cause was insti- 
t the 23rd April 1860 and the proceedings went 

at. 

plaintiffs claimed wages up to the 4th April 
le date of their dischargfs board wages from 
1 Jan. 1860, from which date the ship^s pro- 
being exhausted, the plaintiffs had been 
id to provide for themselves, to the 4th April ; 
> the sum of bL lOs, each man, to pay the 
s of returning to Portugal, which they alleged 
re entitled to by the commercial code of Por- 
1 being discharged in a foreign port. 
ki. 1858 the ship sailed from Oporto on a 
to St Ubes, thence to Rio Grande, and thence 

a port of Europe. 

er return voyage she put into Rio Janeiro for 

On her arrival at Teignmouth, in this country, 
s arrested in a cuuse of bottomry and sold, 
f the seamen had joined the ship at Oporto, 

Rio Grande, the mate and the other seamen at 
eiro. 

bof» now moved the court to decree payment to 
ntiffs of all the moneys claimed. 
^usHdOTON. — It seems to me that the seamen 
oed the ship on the voyage at Rio Grande and 
leiro are not entitled to be paid any money for 
turn to Portugal. They are in a different posi- 
m those who originally joined the ship for the 
out and home. The claim is alleged to be under 
imerdal code of Portngal. I cannot accept the 

the affidavit of seamen, but I think those 
oed the ship at Oporto for the voyage out and 
ipon the understanding that they were to return 
ogal, may in equity be allowed out of the pro- 
>f the ship a sum sufficient to pay for their 
home. The plaintiffs are in the circumstances 

to board wages during the time they had to 
for themselves. With these general directions, 

the amount of each plaintiff's claim to the 
rand merchants. 

registrar subsequently reported as due the wages 
, and allowed to the mate and the able seamen 
vages at the rate of two shillings a day, to 
liniuy seamen board wages at the rate of 
1 pence a day, and allowed the three seamen 
d joined at Oporto the sum of bL lOt. each 
r retnmhome. 
CoUBT confirmed the report of the registrar, and 

the sums reported due to be paid out to the 
fs. 
kton, proctor fur the plaintiffs. 



Saiurtby, July 28. 

Thb R. M. Hills. 
fft'^DereXet — Apportionment — AppraitemenL 
waitememt made by order of the court it bind- 
mboA partiet. Appeal bf the owner to hoot 



the property told and the value to determined, re- 
jected. 

This was a cause of salvage, brought by the owners 
and crew of the 5co/ta against the R, M, MUlt, freight 
and cargo. 

The Scotia, an American vessel of 580 tons, and 
manned by a crew of fifteen hands, bemg on a voyage 
from Baltimore to Rotterdam, on the 29th May 1860 
fell in with the IL M, Milit in the Bay of Biscay, 
latitude 47® north, longitude 7° 15' west, a ship of 800 
tons, laden with pig-iron, abandoned, with bowsprit and 
foremast gone, four feet of water in her hold, and 
otherwise in a desperate condition. Forbes, the mate 
of the Scotia, with two of the crew, volunteered to 
take the R. if. Afillt into port, and obtained the per- 
mission of their master so to do. Taking with them 
a few nautical instruments and other articles they went 
on board, the Scotia pursuing her voyage. With very 
great labour and very great danger, for they encoun- 
tered most severe weather, they succeeded in bringing 
the ship into the £)nglish Channel, off Beachy-head, 
by the 4th June, when they met the steam-tug 
Mystery, and engaged her to tow them to London for 
165L With her assistance the ship was brought 
safely to the Victoria Docks. The salvors incurred a 
further expense of 10/. in engaging men to assist in 
mooring the ship. The value of the ship and cargo 
not being agreed upon, the court ordered an appraise- 
ment 

On the 1 9 th July Wambmf moved the court, on 
behalf of the owners of the cargo, to allow them to pay 
money into court, instead of having the cargo unlivered 
and appraised. 

Clarkson, for the salvors, not objecting to a valuation 
of 1900^, the learned judge thereupon directed to be 
paid in a sum of 950^. and a further sum for costs. 

The ship was appraised at the sum of 2450^ On 
the 28th July the cause come on for the hearing. 

Clarkson for the salvors. 

IVambey, for the owners, made no opposition. 

Right Hon. Dr. Lushington. — ^This is one of the 
most gallant and meritorious services that have ever 
come before the court. I give a moiety to cover 
everything and costs. 

Wambey. — Will your Lordship order the ship to be 
sold ? We think the appraisement too liigh. 

Dr. LusHiNOTON. — No, you have had the ship ap- 
praised. The appraisement is binding on both parties. 

Clarkson, proctor for the salvors. 

Capes for the owners. _ 

Saturday, Nov. 3. 
The Bilbao. 

Collision — Damage by a foreign thip to a barge m 
the river Thamet — Abtolute appearance — Plea de- 
nying juritdiction— 3 if A Vict, c 65, t, 6 — 17 4' 'S 
Vict,c, 104, tt, 627,529. 

Formal obfectiont to jurisdiction not attowed to be 
taken after an abtolute appearance given, 

Qusare, whether in suing a foreign ship under tecL 527 
of\7 4 18 Victc. \04,thearrett and action may be 
according to the ordinary procett of the court. 

Damage done by a foreign vetteltoa barge in theriver 
Thamet ; arrett according to ordinary process ; ab- 
solute appearance and releate of vettel thereon ; pe- 
tition filed; plea, that the barge wot not a teogwng 
vettel within the meaning ofS ^ 4 VuA, c, 65, t, 6, 
and that the court had no furitiUction : 

Held, that the court hadjuritdietion by tect. 527 of 17 
^ 18 Vict,c 104, and that after absolute appearance 
the defendants could not object that the arrett had 
not strictfy followed the courte pretcribed in that 
tectum 
CSoUision. 
The Btfbao, afwt&QEi ^itSM^^ quba Vol oiSfioskSsa^foi^^ 

btrge ia tfa« ilT«r TbixiMA. TV» '^^V^ii^ffim^ «ws«» * 
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the barge, obtained a warrant from the Registry, 
founded on the nsual nffidnvitf and arrested the ve88el ; 
the defendants entered an appearance absolately, and 
the Bilbao was therenpon released on bail. The 
plaintiffs then filed their petition. The defendants 
pleaded, amongst other pleas, that " the said barge 
was not a seagoing vessel within the meaning of 
3 & 4 Vict. c. 65, s. 6, and that the Conrt of Admi- 
ralty had no jurisdiction to entertain the cause.^ The 
admission of this plea was objected to. 

3 & 4 Vict, c 65, s. G, is as follows :— " Tlie High 
Court of Admiralty shall have jurisdiction to decide all 
claims whatsoever in the nature of salvage for services 
rendered to or damage received by any ship or sea- 
going vessel, or in the nature of towage, or for neces- 
saries supplied to any foreign ship or seagoing vessel, 
and to enforce the payment thereof, whether such ship 
•or vessel may have been within the body of a county, 
or upon the high seas, at the time when the services 
were rendered, or damage received, or necessaries fur- 
nislipd, in respect of which such claim is made.** 

Tristram for the plaintiffs. — It must be admitted 
that before the pas»ing of the Act of 3 & 4 Vict, c 65, 
the court had no jurisdiction within the body of a 
county, und that that Act did not give jurisdiction 
^ver damage done to a non-seagoing vessel. But we 
rely upon sects. 527 and 529 of the Merchant Shipping 
Act 1854. Sect. 527 : ** Whenever any injury has, in 
any part of the world, been caused to any property belong- 
ing to her Majesty, or to any of her Majesty's subjects, 
<by any foreign ship, if at any time thereafter such ship 
as found in any port or river of the United Kingdom, 
<iT within three miles of the coast thereof, it shall be 
lawful for the judge of any court of record in the United 
Kingdom, or for the judge of the High Court of Admi- 
ralty, or in Scotland the Court of Session, or the sherif! 
•of the county within whose jurisdiction such ship may 
be, upon its being shown to him by any person apply- 
ing summarily, that such injury was probably caused 
by the misconduct or want of skill of the master 
or mariners of such ship, to issue an order directed 
to any officer of customs or other officer named by 
such judge, requiring him to detain such ship 
until such time as the owner, master, or conngnee 
tliereof has made satisfaction in respect of such injury, 
or has given security, to be approved by the judge, to 
abide the event of any action, suit, or other legal pro- 
ceeding that may be instituted in respect of such 
injury, and to pay all costs and damages that may be 
awarded thereon, and any officer of customs, or other 
officer to whom such order is du-ected, shall detain such 
«hip accordingly." Sect. 529: " In any action, suit, or 
other proceeding in relation to such injury, the person so 
^ving security as aforesaid shall be made defendant or 
defender, and shall be stated to be the owner of the 
•hip that has occasioned such damage ; and the pro- 
duction of the order of the judge made in relation to 
.auch security shall be conclusive evidence of the liability 
of such defendant or defender to sueh action, suit, or 
other proceeding." Here the ship proceeded against is 
ii foreign ship, which has caused injury to British pro- 
perty ; and we are entitled to the benefit of those sec- 
tions. As to the method of procedure, no roles have 
been made to reguhite proceedings under these sections, 
but the ordinary process of this court, where the arrest, 
founded on an affidavit of the cause of action, is the 
oonmiencement of the action, seems the most conve- 
nient, and entirely meets the intent of the Act of Par- 
liament But even if not absolutely proper, any defect 
in it is cured by the absolute appearance to the action. 

lAuhiugton contra. — The plaintiffii have not fulfilled 
the conditions appointed by the statute to give the 
court jurisdiction. The statute reqmres applica- 
tion to be made to the judge, the order of arrest to be 
isaoed by the judge ; and contemplates the action to be 
Juvagbt subseqaentlx to the arrest None of these 



conditions have been fulfilled. The action is com- 
menced by the arrest, and the arrest is by a warrant 
issued as a matter of course by the registrar upon the 
affidavit used in ordinary cases, not even the name of 
the judge has been used. Secondly, the absolute ap- 
pearance does not waive the want of jurisdiction. 
Qiving appearance is a formal act, almost always done 
by the proctor only — done in a hurry, in order to 
release the ship from detention ; he is not expected to be 
master of difficult questions of jurisdiction, dependent 
on the construction of intricate Acts of Parliament 
The objection hero is pleaded, and the court has often 
considered questions of jurisdiction not mooted until 
the hearing. 

Dr. LusiiiNGTON. — This is a cause of damage, 
brought by the owners of a barge against a foreign 
ship, and the defendants have pleaded that the collision 
took place in the river Thames, within the body of s 
county ; and that the said barge is not a seagoing ship 
or vessel within the meaning of 3 & 4 Vict c 65, 
s. 6» and therefore this court has no jurisdiction. The 
plaintiffs now take objection by way of demurrer to 
this plea, and I have to decide whether it shall be 
admitted. It was very properly allowed by Dr. 
Tristram that previous to the passing of 3 & 4 Vict 
c 65, the Court of Admiralty had no jurisdiction 
within the body of a county. This appears from 
several cases, one of which is the Eliza Jane^ 3 Hsg. 
335; and, indeed, the statute was passed for the ex- 
press purpose of remedying that and other inconvenient 
defects of jurisdiction. The language of that statute, 
however, though in many respects very general as to 
damage, gives the court jurisdiction only in cases of 
damage received by any " ship or seagoing vessel,** sod 
the plaintiffs, therefore, as their counsel admitted, n- 
ceive no assistance from this statute, and nuMt 
look elsewhere to show their right to sue in this oooit 
They refer, therefore, to the 527th and following see- 
tions of the Merchant Shipping Act 1854. [ Tlw 
learned Judge then read sect. 527.] It b clear that 
this section gives the court authority to entertain s 
case like the present ; but the defendants* cotmsel has 
taken the objection that the Act requires certain formal 
proceedings to be adopted, which the plaintiffs have not 
followed. This objection, therefore, is a technical one 
only; the defendants arc forced to admit that the 
court has jurisdiction, they say only that it has bein 
informally claimed. I do not think it necessary to 
examine the value of the objection, because I am of 
opinion that an objection of this kind comes too bte. 
The defendants have given an absolute appearance to 
the action ; and aSter that they cannot bo allowed to 
take a mere formal objection to the jurisdiction. Itii 
true that the court has occasionally considered qitf- 
tions of jurisdiction at the hearing, but always with 
great reluctance, and only where there might be 
danger of the court proceeding without any jurisdio- 
tion at aU. The court is necessarily obliged to be 
careful not to exceed its jurisdiction ; but it will not 
admit, after absolute appearance, objections of a porelj 
technical kind. To do so might be to do great ii^Q^ 
tice ; for the plaintiffs, relying upon the absolute ap- 
pearance, have allowed the defendants* vessel to be 
released on bail. This plea must be struck out 

Burchettj proctor for the plaintiffs. 

Bothery for the defendants. 

Nov. 3 and 23. 
The Ojini. 
Necessaries— Z ^ 4 Vict, c. 65, s. 6. 
AJirm in England having accepted and paid a hi!l<9 
exchange, drawn on then by tke master o/aforei^ 
ship abroad to procure necessaries, may sue the^ 
in tke Admiralty Court, as for neoessaries ««CU* 
the statute. 
An advance of money to pay off a bottomry bond fif 
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wkiok tkB skip i$ arreted, being made under a com- 
tretei to pety off cUamt outeianding on the ship, 
wtd owtfU her for a new voyage, in consideration of 
reeeinag broi^rage and the prepaid freighi for 
tka new vogage, is not wiikin the atatutef and oantiot 
he rt»9ertd im the Admirtdtg Court, 

This was an action by Messrs. Sieveking, Droop and 
bu, of London, for necessaries famished to the Russian 
irqne Omit on her Tojage to this country from the 
jutlndiM. 

Mr. Dioop*s affidarit stated that the master, being 
>liged to pot into the Cape of Good Hope for pro- 
iaooi and neeesiaries, and being without funds or 
wdit, drew a bill on their house for 125iL, and 
Mieby rataod the money required to procure the necea- 
uiea, which bill they had accepted and paid. Annexed 
» the affidftTit was an account of the necessaries so 
roTidod. The bill was made payable to Richard de 
olen^ and Erected the sum to be placed to account of 
w barqoe O/mL 

No appearance was given to the action. 

Wambeg now mo?ed the court to pronounce for the 
laim. The money thus provided was necessary to the 
tup within the statute 3 & 4 Vict c 65, and it is no 
bjeetion that it was fumbhed in a foreign port: 
Uraiaffo, Swabey, 165.) It is always to be presumed 
ntil disprored, that credit was given to the siiip : 
Pdrki^ Sw. 353.) 

Hie AdmiraUg Advocate and Lushington for other 
reditors.^ — ^The case is not within the statute. The 
laintiff** liablity did not accrue at the Capo, when the 
tiip was in distress, but when they accepted the bill in 
lOndon, and then the ship was not in distress. It was 
1 fact a payment of necessaries already provided, which 
t not within the statute : (N. JL Gosfabrick, Sw. 344.) 
lie plaintifis gave no credit to the ship, but only to 
lie owners. If they can recover, any agent may 
Mover his aoeonnt against the ship, though the statute 
iTso a remedy only for necessaries. But even at the 
•ape the ship cannot be considered as having been in 
irtreas ; she vras in want of stores, and the master 
rew a bill on the agents of the ship in England and 
iaeoonted it — a proooeding in the most ordinary course. 

The Coort xeserved judgment. 

In Feb. 1860 the Onni having arrived from the East 
ndieai was arrested in Plymonth for an unpaid 
ottomiT-bond, and also for wages of master and crew. 
kppGcalaon was made by one of the owners to ^lessn. 
leymonr, Peacodc and Co., shipbrokers of London, to 
dvanee money to release the sliip and outfit her for a 
lew voyage, for which they were to negotiate the 
barter and receive the freight payable in advance. 
bymonr. Peacock and Co. accordingly, upon a 
tatement by the master of the ship's liabilities, 
etoal and probable, and upon the condition 
bat no expense should be incurred without their 
nowledge, and that all orders for stores and 
spairs i^ould pass through their hands, agreed to 
ay off the bahmce of the bottomry-bond, and to 
Range or pay the other claims on the ship, including 
otfit ; and negotiated a charter to the East Indies. 
rhej paid the balance of the bond, amounting to 454iL, 
nd also made sundry small pajrments on account of the 
hip ; the ship was released, and repaired and outfitted 
It Plymonth. Eventually the claims turned out to be 
nneh larger than Sc3rmour, Peacock and Co. had lieen 
ed to anticipate, and they refused to liquidate them. 
K great many actions were then entered against the 
ihip by different parties who had supplied stores to the 
dnp, by master and crow for wa^^cs, &c Seymour, 
Peaeoek and Co. brought a claim of necessaries, 
(banded npon an affidavit setting out the facts as 
above, olainning the balance of the bond paid by them, 
the sans adTmeed, ahw proctor's charges incurred in 
the slup, and brckerngo commission that 



would have become due on the charter. The ovmers 
suffered all the actions to proceed by default. 

Wasnheg moved the court to pronounce for the claim 
of Seymour, Peacock and Co. The word "neces- 
saries" in the statute does not mean only stores, 
or even money to supply necessary stores; it is 
to be construed liberally. Thus, money to pay 
seamen's wages has been held to bo necessary to a 
ship: {RobiMon v. LyaU, 7 Price, 592, quoted in 
Abbott on Shipping, p. 103, 10th edit.) Hero the ship 
was liberated from arrest by a timely advance of money 
by the plaintiffs. It may be proper to limit the 
right of remedy against the ship for moneys supplied 
without the owner's consent; but here one of the 
owners of the ship agreed to the arrangement. Ilaving 
a personal remedy does not exclude a remedy in rem : 
{Rich V. Coe, Cowp. 639.) 

Twiss, Q.C. and Lushington, contra, for other credi- 
tors. — Tlie present claim is without precedent. The 
advance by the plaintiffii was made on the credit of 
the outward freight, and not on the ship at all ; the 
plaintiffs might have taken on assignment of the bot- 
tomry bond. The queation is not now as between the 
plaintiffs and the owner, but between the plaintiffs and 
other creditors who have an undoubted lien on the 
ship. 

The Court reserved its judgment 

Nov, 20.— Dr. Lushinoton gave judgment as fol- 
lows. — Action of Sieveking, Droop and Co, (After 
stating the facts) — The account of this transaction is 
extremely meagre. I liave not the least information as 
to any connection between this ship and the master 
and Messrs. Sievekuig ; how the master came to draw 
on tlieir firm ; how they came to accept his draft ; nor 
why Mr. De Rolen advanced the money. I have some 
apprehension that I have been intentionally kept in the 
dark. Whatever may have been the ancient jurisdic- 
tion of this court in matters of this kind, and whatever 
distinctions might have prevailed as to necessaries 
furnished to a foreign ship on personal credit, 
or otherwise, I must now consider my jurisdiction 
entirely governed by the 3 & 4 Yict c. 65, s. 6. That 
section merely says that the court shall be authorised 
to decide all cases for necessaries supplied to any foreign 
ship or seagoing vessel, and to enforce payment thereof. 
It makes no distinction whether the necessaries are 
furnished on personal credit or not I have held that 
the advance of money for the procuring of necessaries is 
within the equitable construction of the statute. Can 
the present case bo considered as a case of that kind ? 
I can only judge by the information afforded me, and 
according to that affidavit the master obtains the money 
to procure necessaries by means of thli bill, and the 
money so procured was duly expended for tho benefit of 
the ship. I think, in these circumstances, I am jus- 
tified in allowing this daim. 

Action of Seymour, Peacock and Co, — I am of • 
opinion that this daim cannot bo admitted. Tho bulk 
of the claim is for money advanced to pay off a bot- 
tomry bond ; money advanced too upon a mercantile 
account, and a mercantile speculation. I do not fed 
myself at liberty so to enlarge the construction of a 
statute intended only to secure payment for necessaries 
furnished npon emergency. 

Deacon, proctor for Messrs. Sieveking. 
Waddilove, proctor for Messrs. Seymour, Peacock 
and Co. 

Dubois and Tehbs, for other creditors. 

Saturday, Not, 5. 
Thk Nobma. 
Salvage — Value of freight salved, how reckoned. 
Salvors are entitled to salvage upon a value calculated 
at the place where and the time when their services 
terminated. 
The value of frtighX solved u to \m retVowd. i^t^ 
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rata itineris peradi, and Vff the other equitiea of the 
case. 
A sh^ bound from Hondmrae to England waa disabled 
en the voyage and towed into Bm^muda, where ex- 
penses nearly equal to the whole freight were incurred 
to refit ; the voyage home was afterwards completed 
and the cargo delivered; the court allowed salvage 
t^xm one-half of the total gross fright. 
Salvage. On the 9th Oct. 1859, H.M.S. Uirna- 
hya, then canylng troops from Qaebec to Ber- 
muda, fell in, in latitude 40*5 north, and Ion- 
ptnde 61*45 west, with the British barqae Norma^ 
laden with mahogany from Honduras to Falmouth, 
utterly disabled by a hurricane, and at the 
request of the master towed her to Bermuda. There 
proceedings were taken according to sects. 4G6, 468 of 
the Merchant Shipping Act 1854, and the judge of 
the Vice- Admiralty Court fixed the statutory bond to be 
pren by the master of the Norma in the sum of 20002, 
The master refused to sign the bond without instruc- 
tions from his owners. Communications were then 
held with the owners m England, the result 
of which was that the present action was en- 
tered in the High Court of Admiralty, to which 
the owners gave bail in 2000/., and thereupon 
instructions were sent out to Bermuda to allow the 
Norma to proceed on her voyage home. The vessel 
had meanwhile been repaired at Bermuda, and refitted 
irith stores sent from England; upon receipt of the 
instructions she sailed to England, where her cargo 
was sold. The petition, on behalf of Captain Sec- 
oombe, the commander of the Himalaya^ and the crew, 
alleged the salvage of the ship, freight and cargo, and 
the lives of all on board. The answer admitted the 
services ; and the only issue between the parties was 
the value of the property on which the salvage was to 
be awarded. The value of the ship was agreed upon 
at 1000/. ; the value of the cargo, according to in- 
voice, 3000/., according to market price in London, 
6800/L ; the gross freight from Honduras to England 
was 2210/. ; but the expenses of refitting at Bermuda, 
wages at Bermuda and thence home, and port charges 
in London, amounted to 1822/. 

The Queen^s Advocate for the salvors. — It must be 
admitted that the value of the cargo is to be taken as 
at the place where the services of the salvors terminated : 
(jGeorge Dean, Sw. 290.) We do not, therefore, dis- 
pute that here the cargo is to be estimsted according 
to the invoice price, 3000/. But we contend that we 
are entitled to salvage upon the entire freight. It is 
true that frdght was not payable at Bermuda by the 
shippers of the cargo to the shipowners, but that 
depends on a rule which is necessary to keep men to 
their contracts. In salvage cases this court takes a 
broad simple view; and if the voyage has begun, 
allows salvage upon the whole freight. In the 
Dorothy Foster, 6 C. R. 91, Lord Stowell says : " The 
court, in giving salvage on freight, makes no i 
paration as to minute portions of the voyage. 
If a commencement has taken place, and the voyage 
18 afterwards accomplished, the whole freight is 
included in the valuation of the property on which 
salvage is given." Ko case could be stronger than that : 
the vessel had sailed from Savannah le Mar in 
Jamaica to Bluefields, for convoy to England, and was 
taken on the way to Bluefields, yet salvage was given 
on the whole freight. So where enemy's goods are 
seized on board a neutral ship, the ship receives the 
whole of the freight Without our assistance the entire 
adventure would have been utterly lost. As to the 
alleged expenses on the freight, the practice in this 
court is for gross freight to pay salvage. Here, 
moreover, the expenses charged belong properly to the 
ship, and the value of ship is admitted. 

Deane, Q.C. nnd Lvshington contra. — It is a good 
plain rule that the services of the salvors are to be 



estimated at the port where they terminate. If ship 
and cargo are to be taken according to their value at 
Bermuda, why not freight also ? There is no rmon 
why salvage should be on the whole frogfat £nom 
Honduras to England. If the vessel had been lost on 
her way home from Bermuda, the salvors would still have 
had their remedy, but could they possibly have dahned 
salvage on the whole freight, not a tittle of whieb 
would have been earned ? The practice of the eoozt is 
by no means to give salvsirc on the entire freight wfaao 
the voyage is unfulfilled. If services are rendered in ths 
Channel to a vessel outward bound, say to AoBtrslia, 
the court does not, and could not with any equity, giT» 
salvage on freight to Australia. The Dorothy Foster 
cannot be sustained. It is at variance with many de- 
cisions of Lord Stowell himself: (^Copenhagen, 1 C B. 
292; Hiram, 3 C. R. 183; Fortune, 4 C. B. 281; 
Isabella, 4 C. R. 77 ; Diana, 5 C. R. 70.) In the 
Copenhagen, Lord Stowell clearly explains how it b 
that the neutral ship, on being deprived of enemv's 
goods on board her, receives full freight; the captor 
succeeds to all the enemy's position, and the capime 
operates as delivery. The principle recognised in all 
the cases quoted is that no freight is properly due ontik 
the voyage is fulfilled, but that, under drcnmstanoes, 
salvage may be given on freight part earned. Admit- 
ting this, it is not gross freight that pays salvage, bA 
net freight, and here the net freight of the whole voyage 
is but 200/. It is only property saved which pays, ani 
the freight saved is net freight. The imaginary pait 
of freight earned on arrival at Bermuda would never 
have really become payable but for the expenses ifl> 
curred to refit the ship. So in general average tb 
contributory value of the freight is the actual soa 
finally received as freight by the shipowner, after de- 
ducting all the expenses of earning it : (Amould on Is- j 
surance, 2nd edit p. 954.) 

The Queen's Advocate In reply. 

Dr. LusiiiNOTON. — The 8cr\'ices rendered in this caw 
were undoubtedly of the most valuable kind, extending 
to the preservation of the ship and cargo, and the Htcs 
of all on board. The services are not denied, and the 
value of the ship and cargo is now agreed upon, but it 
is disputed whether any freight is to pay salvage ; aoi 
if so, at what value the fi'eight is to be calculated. The 
vessel, it seems, was on a voyage from Honduras to 
England, and in her disabled condition was towed br 
the Himalaya to the island of Bermuda, where the 
salvors left her. The ship was there refitted at great 
expense, and finally made the voyage to London and ! 
delivered her cargo. The gross freight received was 
2210/. ; the Bermuda expenses, including detentioa 
wages and other chnr^e^, amounted to 1822/. Upon 
this state of facts the salvors contend that they are 
entitled to salvage upon the whole 2210/. ; the owneis 
say that the freight must be taken as at Bermuda, 
where none was payable; or, if that position is not to 
prevail, the salvors can be allowed salvage on pait 
freight only; and that in any case almost the 
whole freight has been swidlowed up by the a* 
penses of earning it. Now, without considering the 
cases of military salvage, the proper rule in dvil 
salvage, as stated in the case of the George Dean, is 
to estimate the value of the property saved at the place 
where, or still more correctly at the place where and 
time when, the services of the salvors termmated ; bat 
I cannot say that the practice has been at all unirer- 
sally corresponding to the rule. In most cases the 
value of the property salved is agreed upon ; if it is 
not, the exact value is not important ; and the usoal 
practice has been to assess the value at the port of 
termination of the voyage, the port of aiTest No doubt 
in many cases the court has adjudicated upon a value of 
the entire freight, though not earned. The rule itsd^ 
however, is dear and reasonable enough ; it prescribes 
that the salvors suing here shall be entitled to the same 
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r salvage as if thej had saed in th« port 
ir senrices terminated. Sapposing, therefore, 
lalvors had raed in Bermuda, wonld they 
entitled to salvage on freight, and on how 
;ht ? Now it is certainlj quite true that at 
as between the owner of the ship and the 
goods, no freight was earned. But I do 
that this is at all conclusive against the 
[t is quite necessary, as the Queen*s Advocate 
cd, in order to hold persons to their engage- 
require where a contract is entire in its 
ire performance as a condition piecedent to 
of payment ; the contract of freight is em- 
a contract of this kind, and freight there- 
properly earned (except under drcumstances 
I new contract) until the cargo is delivered at 
destination. But in salvage we have to decide 
eqnitable principles, and the question here is 
:h what freight was earned at Bermuda, but 
ces in respect of the contract for freight the 
i then rendered. Judging by this test, the sal- 
ititled to salvage upon a considerable part of 
*eight, for it b clear that a large portion of the 
1 been performed before the salvage services, 
he entire benefit of so much was preserved to 
ners by the salvors — not indeed absolutely, 
ses had to be incurred, and the periU of 
! from Bermuda home had yet to be under- 
preserved from immediate and total loss, 
link it necessary to enter into detailed cal- 
x>n this question of the value of the salvor's 
► freight— how far the Bermuda expenses 
aken into account, what items arc proper 
leduction, and so on ; my judgment must, 
e a rusticum judicium. It is enough to say 
•rvices of the salvors in respect to freight 
idetable. I shall reckon the value of the 
ed at 1000/. ; that, with the agreed values of 
"eight, makes a total value of property saved 
And I award to the salvors one-third part 
)le. 

ic/, proctor for the salvors, 
for the owners. 

Thursday^ Nwb. 8. 
Carck) ex Katiiarina. 
qhi of search — Wronfiftd detention — Pro- 

after ce»taX\on of war — Form of monition 
ation of proceedingt — 17 Vict, c. 18, 

57. 

has jurisdiction to entertain prize proceed- 
mienced after the cessatum of war. 

of alleged wrongful detention the proper 
9 to apply to the court for a monition against 
or to proceed to adjudication. 

will not entertain proceedings to recover 
'for a wrong ful detention^ unless commenced 
' reasonable time ; and ignorance of the law 
irt of the claimant will not excuse delay, 
nx years held a bar to proceeding^ and op- 
\for a monition dismissed with costs. 
% a motion for a monition against Captain 
, late commander of H. M. 8. InjUxible^ for 
f the damages occasioned to Messrs. H. 
Sons, of Constantinople, by the alleged illegal 
the Dutch galliot Katharina^ on the 31st 

>rt of the above monition was brought in an 
ting that Messrs. Theologo had, in July 1 860, 
>pinion of counsel on their case, and there- 
uted the present claim, and an affidavit of 
I Theologo stating the following facts :— 
and June 1854 the house of Theologo Sons, 
tinople (the claimants), consisted of Pnnta- 
logo, a British subject residing in B/anches- 
\aml Ca&] 



ter, George Haggi Theologo, a subject of Otho, King 
of Greece, and Michael Theologo, a subject of the 
Sultan, both residing at Constantinople. In May 1854 
the claimants shipped on board the Katharina a 
general cargo, consbting of 2035 bars of iron, 155 
bundles of iron, 20 baiTcls sugar, &c., consigned to 
Messrs. H. Theologo brothers, of Gnlatz, and on tho 
26th May the vessel sailed with tho above cargo for 
Galatz. On the 3l8t ^I^iy, when in sight of the 
Sulina mouth of the Danube, tho Inflexible and another 
British frigate hove in sight, and an armed boat was 
sent on board the Katharina. The officer in charge 
demanded the ship's papers, which were at once 
delivered to him. On being asked wlicther they were 
in good order, he replied that tliey were, and ordered 
the galliot to follow him. Shortly afterwards the 
Inflexible took the galliot in tow, and brought her the 
next day (1st June) to Kiistandji, in the Black Sea. 
In the course of the ufterrioon a boat came and 
inquired if the galliot had any coals, and received for 
answer that she had nothing but what was mentioned 
in the bill of lading. In the evening of the same day, 
she was again taken in tow by the Inflexible^ and on 
the next day (2nd June) was brought to the allied 
fleets at Vamiu There an officer and four men boarded 
her, and opened the cases and barrels of the cargo. At 
five p.m. of that day tho captain of the Ii^exible 
infonned the galliot that she was free, and that the 
Danube was blockaded. The captain of the galliot 
applied to the admiral of the fleet for redress, and was 
referred by him to the minister or consul at Constan- 
tinople. The galliot then proceeded to Constantinople, 
and unshipped her cargo, thereby causing to tho 
claimants a loss of 729/. The affidavit also 
stated that the Dannbe was declared to be blockaded 
on the 1st June 1854, and not before; that neither tho 
Emperor of Kussin, nor any Ilussian subject, had any 
interest in the galliot, her freight or cargo, and con- 
cluded as follows : — " The said Ann of Thcol«>go Sons, 
of Constantinople, have applied to the British consul, 
and also to the British ambassador at Constantinople, 
for compensation for their aforesaid losses, and the 
deponent has also applied for compensation for their 
aforesaid losses to the Lords Commissioners of the 
Admiralty. The said firm have been unable to obtain 
compensation for their aforesaid losses from the said 
British consul or from the said British ambassador at 
Constantinople, and the said Lords Commissioners of 
the Admiralty, having, in their communications with 
the deponent, the hist of which bears date the lltli of 
July 1860, declmed to er.tertain the afowsaid claim 
of the said firm, the said firm are desirous to take 
proceedings, &c." 

Tristram in support of the motion. — The vessel was 
unjustifiably detained ; being detained after a sufficient 
opportunity to examine and ascertain hir innocent 
character, and indeed after it was ascertained. ** It 
b a principle which governs the whole subject that thb 
right of visit and search may be conducted with as 
much regard to tho rights and safety of tho vessel 
detained as is consistent with a thorough examination 
of her character and voyage. All that is necessiiry to 
this object is lawful, all that transcends it is unlaw- 
ful:" (3 Phill. Com. 428.) The remedy for thb 
wrong b not in a couil of common law, but in the Court 
of Admiralty only: {Le Caux v. Eden^ 2 Doug. 594; 
Faith V. Pearson^ 4Campb. 356 ; Meutm-, 1 C K. 179 ; 
Susanna, 6 C. R. 49.) The Mentor also bhows 
that the remedy is against the actual wrong- 
doer. The case does not fall withm the.rrizeAct, 
Russia, 1854, 17 Vict, c 18; for by the 2nd section 
that Act did not come into operation until the Ist June 
1854, the day after thb wrong was committed. The 
claimants are not barred in this case by the la\i»e of 
time, which b suffidciitly «JCfio\ni\A^ ^<)t \w \\\^ ^^\v«SX. 
by their having to Tcrott to i%^T«»ft itvimx^3^«o& «Q?2osir 
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Titles ; their case is in this rt-spect, and in length of 
time, very different from that of the Afentor. 

The Queen's Advocate and Saxibof contra. — Admit- 
tmg for the moment all the facts as stated hy the 
claimants, tliis motion is unjustifiable ; it colls upon 
Captain Popple^vell absolntely to pay damages. Bu^ 
on the merits the claimants have no case ; the cargo of 
irou was going to a country occupied by Russian 
troops, and was clearly contraband of war. Above all, 
this application is altogether too late. The affidavit of 
the claimant tries to explain the delay, but gives no 
dates of the alleged applications, and is, therefore, 
quite unsatisfactory. The alleged wrong was done in 
May 1854, and the opinion on which the couit b now 
moved was not taken until July IBGO; this delay 
being unexplained is fataL This is the principle 
on which the MtiUor was decided, I/ord Stowell 
saying, **I do not say that the Statute of Limi- 
tations extends to prize causes; it certainly does 
not But every man must see that the equity of 
the principle of that statute in some degree reiiches 
the proceedings of this court ; and that it is extremely 
fit that there should be some rule of limitation pro- 
vided by the discretion of the court, attending only to 
the nature and form of the process conducted here, by 
whidi captors or other persons should be protected 
against antiquated complaints." Again in the Huionna^ 
6 C. R. 53, the court refused a monition to proceed to 
adjudication, because of a delay of five years, and 
said : ** The ignorance of law, which has been suggested, 
is in itself not a legal excuse. It is in the present 
case less deserving of attention, since it is the common 
principle of the law of nations, and familiar to the 
minds of all persons, that the Court of Admiralty is 
the proper court for redress of injuries of this nature. 
If the claimant has mistaken his way, and has not 
pursued his remedy in a pmper manner, and in due 
season, his error should not expose other parties to the 
inconvenience of being harassed by proceedings at thb 
distance of time, when the very circumstance of delay 
has unavoidably occasioned additional difficulties in 
establishing their defence, and on a point which must 
at all times have been considered as a question of 
deliciitc and difficult discussion." It is very doubtful 
whether the case does not fall within the Prize 
Act, for the Act, though not coming into opera- 
tion until the 1st June 1854, may be retrospec- 
tive, and in some cases is directly expressed so to 
bo; as in sect. 5, sect 9; and if within the Prize Act, 
the claimants are burred by sects. 56, 57. Sect. 56 : 
'*No action shall be brought against any person or 
persons whomsoever for any matter or thing whatever 
done or committed under or by virtue or in the 
execution of this Act, unless such action shall be 
brought within two years next after tlie doing or 
committing of such matter or thing, nor unless 
notice of action shall have been given one calendar 
month at least before the commencement of the same, 
which notice shall specify the cause of the said action ; 
and if the plaintitf or plaintiffs shall bo nonsuited, or 
suffer discontinuance, or forbear further prosecution, 
or if judgment shall be given for the defendant or 
defendants, such defendant or defendants shall recover 
his costs to be taxed as between attorney and client." 
Sect 57 : " This Act shall continue in force during the 
present war, and no longer, save and except as to all 
such matters and things as shall be depending in 
judgment in the Court of Admiralty, or before the 
Judicial Committee of the Privy Council, or in any 
court of record within her Majesty's dominions, at the 
time when the present war shall cease ; and also save 
and except as to the carrying out and finally disposing 
of all such matters or things as shall arise out of the 
present war in reference to the provisions of this Act ; 
and aUo save and except as to all offences which may 
have been committed against, and all penalties and 



forfeitures which may have been incarred under the 
provisions of this Act, in respect whereof prooeediop 
shall and may be Utken as if this Act still oontmoe 
in force." 

Tristram in reply. 

Dr. Lusiiis(;tox. — Questions of great importance 
have been raised in this case ; but I have no doubt upon 
the fx)int on which I am about to rest my judgmeot. 
The vessel, bound to Galatz with a cargo prindp«llyof 
iron, was detained, on the 31st May 1854, by ILM.S. 
InjUxiUe, Ac that time the order in council of March 
29, 1854, ordering I eprisals, was in fall effect, or, in 
other words, the detention took place Jlagrants USo. 
The claimants, who were the ship(>ers of the cargo, now, 
after an expiration of six years, and long after the con- 
clusion of the war, are seeking tn make Captain l'(^ 
plewcU pay damages as for an improper detention. I 
cannot doubt that the court has jurisdiction over the 
present c:ise, notwithstanding that the war ceased before 
the authority of the court was invoked: and if in other 
respects I was equally sittisfied, I should feel bound to 
exercise my jurisdiction. It is quite erroneous to sop- 
pose that the court cannot entertain a suit of prize sfln 
peace made. The court sometimes has had to adjodi- 
catti upon cases where the capture itself took phce 
after the cessation of the war. It is not, then^folre, 
upon the ground of jurisdiction that I am gpmg to re- 
fuse this present monition ; nor do I pass any opinion 
that iron was in the circumstances contraband of war, 
or that the detention was lawful. If due expedition 
had been used in applying to the court, 1 
should have allowed a monition in some fonn 
to have issued against the alleged wrong-doer. 
The application, however, for the monition in its present 
form is altogether unwarrantable. It is not even n 
application for a monition to show cause, but for* 
monition absolute to pay. But the proper form of 
monition would have been for a monition to proceed id 
adjudication. This was always the form adopted em 
when the property was destroyed ; as in the case of tbe 
SusantMy rcfeired to at the bar, and in many otlier 
cases. But I will consider this application as for a 
monition to proceed to adjudication, llie question th« 
arises, why were not proceedings taken earlier V I**^ 
cases of this kind the court is bound, by tb© 
authority of Lord Stowell, by the practice of tb« 
court, and by a clear principle of equity, to consider tb^ 
lapse of time. Here six years have elapsed since tia* 
commission of the alleged wrong, and during all th^^ 
tune no application was made to this court, which w*^^ 
sitting for the express purpose of deciding, amfl*»j 
other things, all grievances of the kind. It is *•* 
answer to say that application was being made to tl'' 
English consul, or the English minister, or to tt' 
Lords of the Admiralty, when an express and prop*^ 
remedy was open to the claimants in this court ^^ 
the analogous case of the Susanna^ cited at the !)•-* 
Lord Stowell said that ignorance of law is not a I«^^ 
excuse ; and here the ignorance, if there was ignoran<5^ 
was through negligence. I think it would be mskir^ 
a very bad prwsedent, and doing great injustice ^ 
Captain Popplewell, if after the lapse of these ff*- 
years the court called upon him to prove his case, 
therefore refuse this application with costs. 
Reedy proctor for the claimants. 
iJyke^ proctoi for Captain Popplewell. 
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session — Sale by mortgagee — Lost arising from 
specukUiom or adventure by mortgagee, 

"hJendinUs being mortgagees o/plaintiJ*s vessel^ in July 
1859 took possestion of her. In October foUowing 
tAeysoltl her fori 50L 

i appearing by the evidence thai the defendants used 
the vessel in the mean time as an adventure or specu- 
lation in an improvident manner , vhertby losses were 
inrttrred, and that they conducted the sale with great 
carelessness^ they were ordered to be charged in 
taking the accounts with the value of the ship at the 
tittte when they took possession of her, 

Vken a mortgagee enters into possession of the mort- 
gaged property with a view to a saUj he is bound to 
act vnth the same care and prudence^ and to make 
the same efforts^ which a prudent proprietor would 
make in order to have the sale conducted to the 
greaiest advantage, 

i tnortgngee who uses mortgaged property in an adven- 
ture or speculation wltick turns out to be a losing one, 
is not only not entitled to charge the loss against 
the mortgagor, but must himself be charged with the 
value of the property at t/te time of his taking pos- 



The plaintiff William Adolphnii Marriott, shipowner, 

n the month of Jnlj 1 858, was the owner of the 

9npe// steamship; and being desirous of refitting and 

repairing her, he applied to the defendants, the Anchor 

ReTersiouary Company, for the loan of 1000/. The 

oompany consented to make the loan, and on the 24th 

July 1858 they advanced to the plaintiff 1000/. on 

Us executing to them the usual shipping mortgage 

comprised in a printed form, under the Act of 1854, 

and also an indenture by which the plaintiff covenanted 

to repay the said sum of 1000/. by instalments, 

"With interest at 10 per cent The plaintiff also deposited 

t lease and a life policy by way of additional security. 

The plaintiff expended the said sum of 1000/. and also 

considerable amount of his own moneys in effecting the 

BMessary repairs, and in particular he supplied the vessel 

*ith a new boiler, forwhich alone he paid nearly 800/. He 

«nployed the vessel in conveying goods and passengers 

between London and Ipsmch until Oct 1858, and 

Hm daring the months of June and July 1859, 

"^wn, finding the traffic unprofitable, he entered, as he 

•Ueged, mto a negotiation for the sale of the vessel 

^th a company which had steam-vessels plying on the 

•w»e atatbn. 

Prior to entering into this alleged negotiation, the 
F»n»Uff had paid off the sum of 250/., part of the said 
'^^* learing a balance of 750/. due, and being unable 
*fpn)f ide for future payments in time, the defendants, 
wje company, commenced an action, and by consent 
™»«ed judgment at law against the plaintiff. Before 
~f ■fi'^ttnent for sale could be completed, the plain- 
™ ,^as again in default, and the company took pos- 
**«»» of the vessel on the 20tli July 1859. 

ImiDediately upon taking possession the company, in 

■pw of the remonstrance of the plaintiff, commenced 

"JJ^g the vessel between London and Ipswich, 

■^^nuitcd return tickets by her till the end 

« September then following. The plaintiff and his 

■*°citor pointed out to the solicitor of the com- 

?^J that the company had no power to enter 

«> such speculation, and the injunous consequences 

"**v to arise therefrom. The plaintiff also pointed 

mV k ^^ ^*®8sel was insured for only half her value -^ 

.^J°*t if the company persisted in running her, it 

'wj^lwd to the destruction or the depreciation of the 

^Wy. The company, in reply, insisted on their 

"^^ u mortgagees, to act as they thought fit. 

The plaintiff; by his ■olicitor, applied to the company 
^^*py of his mortgage-deed, but the company re- 
*^ to produce or to supply a copy of the same, 
wspiig that ''ha itood on the undoubted riglit of « 



mortgagee not to produce the deeds until he was paid 
off" 

The company advertised the ship for sale on the 3rd 
Aug. 1859, under conditions and particulars of sale, 
iigainst which the plaintiff remonstrated, as calculated 
U> prevent anything like a beneficial sale of the pro- 
perty. The sale was posti)oned in consequence of some 
tUspute between the parties. Meanwhile the defen- 
tlants (the company) continued to run the vessel, so 
that intending purchasers had no opportunity of in- 
specting her; and in the middle of August she was 
again advertised for sale under the same conditions. 

** By No. 4 of the conditions it was provided that 
the bill of sale and transfer of the vessel shall be 
prepared by and at the expense of the purchaser, and 
on the completion of the purchase the purchaser will 
become entitled to the engagement that has been 
entered into with the captain, engineer and crew of 
the , vessel to carry passengers between London- 
bridge Wharf, Ipswich, and Walton-on-the-Naze, 
up to the 3rd Oct. The purchaser shall cuter 
into an undertaking with the vendors to fulfil the en- 
.^agcments, and to discharge the obligations created by 
Uie issue of return tickets." 

The particulars of sale stated that the vessel was 
fitted with " two steam boilers, one new last July 
1858," whereas the vessel was fitted with one largo 
and powerful boiler new in July 1858. 

The plaintiff and his solicitors, prior to the sale 
advertised for the drd Aug., protested agaiuht the fourth 
condition, as calculated to prejudice the sale, but the 
company on that occasion refused to accede to such 
objection, and about the middle of August proceeded 
to sell. An auctioneer named Horn was employed, 
and when the vessel was put up there were very few- 
bidders, and the vessel was knocked down to the com- 
pany for 950/. Subsequently to the sale the company 
continued to run the vessel till September, when they 
sold her, as they alleged by private contract, for 750/L, 
but no notice of such sale was given to the plaintiff 
until the same was fully completed. 

The defendants the company alleged that the specu- 
lation with the said vessel entailed heavy losses, and 
they claimed to be entitled to charge the plaintiff with 
the losses consequent on such use of the vessel, 
and claimed a balance due to them in their account 
with the plaintiff, and threatened to issue execution 
on such judgment against the person and pro^tcrty of 
the phuntiff. 

The plaintiff charged that the defendants- the 
company might have sold the ship under the power 
contained in the Merchant Shipping Act 1 854, or at 
all events ought not to have traded with such ship, and 
ought not to have offered her for sale under such dis- 
advantageous conditions, and that in their accounts the 
plaintiff ought nut to be charged with the value of the 
said ship at the tune of taking possession thereof, and 
ought not to be allowed the lusses alleged to have been 
sustained in trading with her. 

The plaintiff further alleged that nothing was due 
from him to defendants the company, but that on the 
contrary a balance was due from the company to him. 

The bill prayed for a declaration that the defendants 
the company ought to be charged with the value of 
the vessel at the time of, or at a reasonable time after 
their taking possession thereof; for an account of what 
was due to the defendants in respect of the mortgage ; 
but that in taking such account the defendants might 
not be allowed to charge the plaintiff with any losses 
consequent on the trading by them with said vessel, 
the plaintiff offering to ptiy what, if anything, should 
be found due from him ; but if it should appear that a 
balance was duo to him, for payment thereof with 
interest by the defendants, and for an injunction to 
restrain the action. 

The company BQbaec)]ai»nl\^ Vs&vja^ «u5»aiCwQ^ ^j^^fexoafe 
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the plaintiff for 450iL, of which 300/. arose from losses 
consequent on their trading with the vessel. 

The remaining facts sufficiently appear from his 
Hononr^s judgment. 

Moling, Q.C. and J. W. De LonguevUle Giffard 
were for the plaintiff. — They argued tho plaintirt''s right 
to relief on the grounds above sUited, as alleged in the 
hill, contending that this was a c«iso of grossly 
improvident dealing on the part of the mortga- 
gees in possession ; also that the attempt on the part 
of mortgagees in possession to charge their mortgagor 
with losses incurred by them whilst trading with the 
property was unheard of in a court of equity. They 
cited lioberUon v. Norris, 1 Giff. 421 ; Jenkins v. 
Jimes, 2 GifT. 99; 2 L. T. Rep. N.S. 128; Iloodx, 
Ea$ion, 27 L. T. Rep. 295 ; Perent v. Johnson, 3 Sm. k 
G. 419 ; Williams v. Price, 1 Sim. & Stu. 58 ; Sandon 
T. Hooper, 6 Beav. 246 ; Thomeycrojt v. Crockeit, 
16 Sim. 445. It was further argued that the judg- 
ment was given as a security ; and that, after a sale 
of the property, the mortgagees could not proceed on 
a collateral security. A sale under the statutory power 
stood on the same ground as foreclosure, and after 
foreclosure it is clear there can be no right to sue on a 
collateral security: (^Lockhart v. Bardy, 9 Reav. 349.) 

Shapter, Q.C. and JJickinson for the defendants. — 
They argued that the right of the defendants as mort< 
gagees to use as well as to sell this vessel was clearly 
decided by the authority of The European nnd Austra- 
Uan Mail Company v. Iloyal Mail Company, 4 K. & 
J. 676. They denied that mere power to sell made a 
mortgagee a trustee for the mortgagor. Was it ever 
heard that a mortgagor could not sue for a balance ? 
They referred to Gardner v. Cazenove, i H. & N. 423, 
and to the Merchant Shipping Acts. 

The ViCE-CiiANCELix)i:. — This is a case of con- 
siderable difficulty, because the court has to decide how 
far the conduct of a mortgagee, who took possession of 
property of a peculiar description, is proper ; and how 
far he has acted in that careful and provident manner 
in which the court requires every mortgagee to act 
when he takes possession of mortgage property. The 
sabject-matter of the mortgage was an iron steamship. 
She had been employed for some time in carrying goods 
and passengers between London and Ipswich. On the 
20th July 1859 the defendants, being mortgagees of 
this vessel, took possession of her ; and it is l^yond all 
question that the taking possession of her was an act 
which was entirely justifiable from their rights over 
the property as mortgagees. They took possession of 
this iron steamship on the 20th July 1859, and they 
sold her at the end of the month of October following 
for the sura of 750/. The question that the court 
has to detennme is, whether, in adjusting the account 
between the plaintiff as mortgagor and the defendants 
as mortgagees, he is to have credit only for the sum of 
750i!. produced by the sale at the end of October, or 
whether the conduct of tho defendants from the time 
they took possession of tho ship, and the way in which 
they dealt with the ship, has been such as that the 
court ought and can justly charge the defendants with 
the value of the ship to be ascertained as she was 
at the time they took possession. I will now state 
what in several recent cases I have had occasion to 
state very frequently, namely, that where a 
mortgagee enters into possession of the mortgaged 
estate, with a view to the sale of the mortgaged pro- 
perty, he is bound to act with the same care and the 
same prudence, and to use every effort which a prudent 
proprietor would use, to have the sale conducted under 
circumstances of tho greatest advantage. Now, the 
defendants having the undoubted ri^iiht to take posses- 
sion of this vessel and to sell her, it is clear npon the 
evidence that they took possession of her with a view 
to a sale. Upon the evidence of the defendants them- 
selves, it appears that they employed a person of the 



name of Horn, an auctioneer, and a person who b a- 
perienced in the sale of property of this descriptioii, to- 
take possession of the vessel, and to advise them wiUi 
a view to the best mode of bringing her to sale. He 
was instructed to examme the vesseL He aayi }» 
examined her, and it appears from the witness*s evi- 
dence himself, that the day after he took poBsanon 
he came to the defendants* and broaght with htm the 
captain or commander of the vessel, the en^neer of 
the ship, and, I believe, another person. It appears 
that these persons (especially the commander), or their 
agents acting for them, made a difficulty, beUerin^ 
that they had an engagement with the plamtiff wfaieh 
entitled them to w.Hges for their services on an engage- 
ment to endure to the 5th Oct. I think it is ckuljr 
proved that that statement was an nntme statement, 
and in fact it appears from the evidence that the defeo- 
danu themselves must have ascertained it to be an ob- 
true statement ; for the evidence shows thai, although 
on the 2 1st July the defendants were made to believe tint 
tlie crew, captain and master of the ship were engaged 
till the 5th Oct., and they acted upon that belief, jtt 
that they themselves dismissed them on a notice of the 
16th Sept us on a weekly engagement which was to 
expire on tho 23r(]. The documentary evidence and 
the parol evidence prove that they were not engaged oa 
any binding engagement that could be coruudered as in. 
any degree binding on the defendants by any other than. 
a weekly engagement. The consequences of sny mil- 
representation on this subject must rest with the defiw- 
dants, for it does not appear that tho defendants took 
the trouble, before they acted upon the belief of thii- 
engagement, to ask the plaintiff whether it was true or 
not ; and it appears that the plaintiff, as soun as he 
heard that such an allegation had been made by the 
captain, within a very few days after the defendants- 
had taken possession of the vessel, told them thatthef» 
was no such engagement; that it was all nonaesae;. 
warns them of the consequences of acting on aoch a 
belief, and advises them not to work the vessel iip«k 
such an engagement. It appears that the plaintiff 
had good reason for giving that advice, for he himself 
had ceased to employ tho ship in the way in which the 
defendants resolved to employ her, and had ceased to- 
do 80 because bo found that it was a losing matter. By 
the law of this court, and tho principles of common, 
sense, if a mortgagee who has property pledged to hinv 
and gets possession of that property, uses it for the 
purpose of any speculation- or adventure, and the 
speculation or adventure turns out a losing, 
affair, the mortgagee and not the mortgagor must bear 
the result, whatever it may be, of that loss. Here iti* 
plain that the mlventure was a losing one, and the 
question is, whether the plaintifl is to be chiu^d witJ^ 
the sum of 400/. in respect of the losses incurred coior 
sequent upon the resolution which the defendants tool^ 
upon the advice of Mr. Horn and the others. Whc^ 
a loss of this description has occurred, it must require * 
very strong case indeed to justify the court in sayi** ^ 
that a mortgagor is to be visited with a loss wilfol^- 
and advisedly incurred by the defendants, the moC^ 
gagees, in entering into a^ speculation and adventi»^ 
which turns out to be one of a most unpardonai^^ 
character. The first instance of what seems to me in^ 
provident conduct on the part of the defendants ^^ 
taking possession of the vessel, is their acting upon tk^ 
advice and information of Mr. Horn the amtioneer, ai^ 
the commander and engineer of the vesteL As 
matter of course, they must be visited by whatever lo^ 
ensues from the acts of their agents. It appears thi^ 
the advice of Mr. Horn was to advertise the vessel fo^ 
sale, subject to this engagement, which was to be inad - 
by the defendants them>elvcs, and which was a losing 
one. The proceedings of tho defendants to effect a sal<^ 
through the agency of Mr. Horn were conducted witi^ 
in a way which shows a miscarriage of the grosses'' 
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Lescription arising Anom gross and anpardonable care- 
essness. Mr. Horn, who says ho examined the 
ressel, and sajs also that she onght to be sold, 
md sold as a sailing vessel in working condition, 
mblished advertisements describing her as a steam- 
Jiip with two boilers. AVhat sort of exami- 
lation can that man have made, who, when ihe 
ressel had onlj one boiler, could deliberately have 
)enned and printed and circulated advertisements 
rhich described the vessel as having two boilers, but 
hat one was of particular value, for that it had re- 
«ntly been fitted up at a very great expense ? It 
ippears that the plaintiff warned the defendants that 
here was a miAdescription in the advertisement. The 
lefendants say thnt Uiey asked the plaintiff to point 
mt in what consisted the misdescription. Unfortu- 
lately it so happened that the plaintiff bad, just about 
his time, asked the defendants to allow him to see the 
ieed, or give him a copy of it At that very time 
hat they asked the plamtiff to point out what the 
oisdescription was in the advertisement, they refused 
o give him a copy of the deed. With the ill-feeling 
ngendered by this proceeding on their part in bis 
nind, the plaintiff, believing that the proceedings of 
he defendants were contrary to his advice, and not in 
iccordonoe with what he thought would benefit the 
property, declined to point out what the misdescrip- 
aon was, and allowed them to proceed at their own 
peril. This misdescription was of such a kind that, 
Dn being warned of it, the natural course, one would 
think, would have been to go at once to the auctioneer 
and say, ** Are you quite sure that this supposed mis- 
description is accurate ? Did you look thoroughly at 
the vessel ? Where can the misdescription be ?" But, 
instead of that being done, it is clear, fmm the evi- 
dence, that Mr. Horn was not applied to; he was 
not asked to find out any misdescription; but, 
^tb the grossest carelessness (the misdescription being 
of sach a gross kind as to describe that there was two 
l»ilen in the vessel when there was only one), they 
^'t refer to the auctioneer at all with the view of re- 
medying the mistake that had occurred; they don't 
take iny steps in the matter. Nor does it appenr 
from the evidence that the auctioneer himself thought 
it worth his while to meddle at all in the matter. He 
^ not tell them that he made a hasty survey, or 
ttat he made a verbal inaccuracy ; nothing of the kind, 
^ot the least pains are taken in a case of this sort, 
■where a company is taking possession of a mortgagor's 
P">P«ty, and where, therefore, they are bound to use 
*J«7 fair means in dealing with it, remembering that 
^2" *** ^"^We to be char^ with all losses arising 
«wn any inadvertence of any kind. In short, I can 
find throughout the whole history of the defendants' 
o^dnct, or that of their agents, nothing but the 
ff™"est carelessness and most unsound advice. I say 
^^ for this reason : Mr. Horn says that ho con- 
^r'^ that, m order to give purchasers an opportunity 
Jf^Daining the vessel, keeping her running was the 
"f* mode. His mode was that, by keeping her run- 
^& intending purchasers had the best possible means 
« nwipecting her, as they could see her at both ends 
!*.«e journey, and take a short trip in her. Well, 
i-f "prising that any man of sense should make a 
""««»ent of that kind, for the defendants' other witness 
'^S ^^^?^ ^^^7 *t bad been to examine the vessel 
Ik » k* 'J'^ to see in what condition the vessel was), 
^*^^°*did not do it by taking a short trip, or by going 
Jf "*** when she was running, or by looking at her 
"*•** end of the voyage, but by haTing her laid up, 
^ that erery prudent purchaser would do that in order 
y^ttninshCT hull in a proper manner. No doubt it is 
^r'Tv^^ to be regretted that persons in the situation 
t^ dcfendaatt, who are a public company, and who 
2*'J^ ^9^ t^ "kiUt advice and integrity of the 
I">^iHmtbeytmploj, ahoold be 80 onfoJiaiiate 



as they seem to have been upon this occassion. But 
when a loss has occured, and the question is, who shall 
bear the loss ? there is no difBculty in saying upon 
whom it should fall in a cose like the present. The 
witness Parker, who gives his evidence for the defen- 
dants, speaks of the value of the vessel. He says what 
one would suppose would have occurred to every man 
of sense who knew, or considered what a steamship, 
especially an iron steamship, is— he says (I speak of 
the fourth paragraph of his affidavit) : " From my 
knowledge and experience of boilers generally, they 
depreciate very mudi in value, and, supposing them to 
be subjected to easy wear, they would not be worth 
more * than half the price they cost after twelvo 
months' use." Now this is the defendants* evidence : 
**We say that we kept the vessel running, and 
used her in order to bring her to a sale to advan- 
tage." Yet it appears that, if they kept her running 
for twelve months, the boilers would not bo worth 
half what they cost at the end of that time. But 
what the plaintiff besought the defendants to do was 
not to run her. His letter of the 13th Aug. states to 
them, in the clearest and, I think, the most sensible 
way, that their course was to discharge all the crew 
and the captain, who were only at weekly wages, and 
lay the vessel up in dock. He tells them that the 
Victoria Dock is the cheapest dock, and he recom- 
mends them to employ a careful man, wliom he names, 
and to use the best means when she is laid up to find 
a purchaser. If the defendants had known what they 
know now — too late, I think — that the boiler, which 
cost 800/., as the evidence shows to them, would, if the 
vessel ran for the period of this engagement, be depre- 
ciated, taking the ratio of depreciation as tlicir witness 
states it, to nearly one-fourth of the value, surely that 
is an ingredient in the consideration necossiiry to de- 
termine the wisdom and propriety of entering into this 
speculation with the vessel, which, if it hod been known 
to the defendants, I think, would have made them 
pause before they rejected the very rational advice 
which was given to them by the plaintiff himself. 
Pursuing this course, can7ing on until the middle of 
September a losing adventure or speculation in running 
the steamship to Harwich, they sell her in such a state 
of depreciation as that to which their own witness shows 
she must have been brought for 750/. But Hinton 
says, in the fourth paragraph of the first afHdavit, that, 
when he took possession, " the steamer was not, in my 
judgment, worth more than 9001. at the time when the 
company took possession." Well, this is the result of the 
wear and tear of the engines. I am now speaking only 
of the defendants' evidence, that she was worth 900/. 
when they began to use her, and she sold for 7 50/. at 
the end of this losing speculation. Now, I think, it 
there were no more in the case, it would be impossible 
for the conrt to say that a mortgagee who uses mort- 
gage property in an adventure or .speculation whi(;h is 
a losing one, is not only not entitled to charge the loss 
of that speculation or adventure against the mortgagor, 
but that if the value, the rateable value, of the vessel 
is far deteriorated, the course of the court would be to 
charge him with the value of the property at the time 
lie took possession. The case, however, does not rest 
there. She was sold for 750/. 1 have already 
stated that the rules of the court require thnt the 
mortgagee may take possession, and use every reason- 
able n\eans of bringing the mortgage property to a sale to 
the best advantage. Now what step was taken by these 
defendants to sell the vessel to the best advantage ? 
Did they publish any adrcrtisement during the time she 
was running, in which these persons might say that 
she was for sale ? The vessel had been advertised for 
sale, and withdrawn from sale in the month of August. 
There is no advertisement, nothing to let the public 
know that she is for sale. On thft coxlUvt]^ >Dci^ i«£.\. 
of her nmning inJAiout axij «i<iQi\AsnmKCL\. \vc «ai<^ tc^^ 
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the time advertised for the previous sale having passed, 
the effect was to create a belief that she was not for 
sale. I have looked carefiillj, and with great regret, 
through the evidence of the defendants, to see what, 
through their agents, they did in order to in- 
quire for a purchaser. Did they g<> about, if they 
did not advertise in the newspapers or adver- 
tise by handbill? Did they go to any person or 
persons whom they can name, and ask that person 
or persons to purchase ? The plaintifTs case is very 
dear, for the plaintiff says ho told them when they 
were going to take possession that he wished they 
would not, for he was negotiating the sale of her with 
the Watermen's Company. The defendants say that 
was a mere pretence ; that there was no negotiation 
for the sale to that company. The plaintiff positively 
swears that there was. Did the defendants, who took 
possession with a view to a sale, go to the Watermen's 
Company and ask whether they were disposed to buy her; 
whether it was true they were in negotiation for the sale ? 
There is no evidence of the kind. It does not appear 
that, although they were told that this particular 
intending purchaser was inquiring, or that there was 
some negotiation for the sale of this vessel, they took 
the least trouble at all upon the subject. The only 
advertisement they seem to have published with a view 
to attract purchasers was for a sde by auction. That 
was this advertisement with the gross misdescription 
that the vessel had two boilers. All this shows the very 
reverse of that prudent and careful management of the 
property, with a view to a sale to the best advantage, 
which the court requires of a mortgagee upon all 
occasions. I can come to no other conclusion than 
that justice can only be done between these parties by 
directing that, upon an inquiry to be pursued at 
chambers, it shall be ascertained what is a fair 
sum to charge these defendants with as the value 
of the ship at the date when they took possesion. 
What I propose is, a declaration to this effect: 
Declare that, having regard to the way in wliich 
the defendants dealt witii tbe steamship, stores 
and effects in the pleadings mentioned, after they took 
possession thereof on the 20th July 1859, the defen- 
dants, in taking the accounts hereinafter directed, are 
to be charged with the value of said steamship, 
fittings, stores and effects therem, at the time when 
they so took possession thereof. Let the chief clerk 
ascertain and state what he shall find to be the fair 
value of said steamship, fittings, stores and effects 
therein, so taken possession of by the defendants on 
the 20th July 1859, when such possession was taken. 
Then there will be the usual account of what is due 
for principal money, interest and costs properly in- 
curred before the 20th July 1859, upon the security of 
the ship, and a direction to charge the defendants in 
taking the accounts with what is ascertained to be the 
Talue of the ship. Tax the plaintiffs costs of the suit 
up to and including the hearing. Order the defendants 
to pay the plaintiff the amount of the costs. Reserve 
further consideration. 
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Beponcd by John Thompson, T. W. Saumduu*, and G. J. B 
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Matthews r. Gibbs. 

Skip — Charter'party — Lien Jor freight-"Tranrfer of 
cargo to another vessel from necessity — Master's 
authority to contract for owners of cargo. 

Defendants^ by their agents abroad^ chartered the ship 
P. to bring a cargo to England, Advances were 
made by ttie agents to a considerable amount The 
ship^ in consequence of sea damage^ became tncopo- 
ble of proceeding on her voyage, and the agents de- 
elinediotake upon themselves the transhipment of 



the cargo to any other vessel fvr the purpose of 
conveybtg it to its destination. The captain tktn 
chartered another ship, the A .,fitr that purpose, and 
took a bill of ladiftg of the cargo so transfrred, 
describing Uie c*iptnit» of the P. as the sapper, and 
the defendants as the consignees ; and^ by the chiarter, 
the captain of tfie P. stipulated to pay the sane 
freight as the defendants did in the charter oj 
the ship P. ; but, by a private arrangement, the 
owners of the ship A. undertook to hand over to the 
captain of the P. the difference between the amoml 
so stipulated to be paid by the defendants <aid a 
smaller sum, which latter was the real freight to be 
paid to the owners of the ship A, On the arrival of 
the ship A, in England, the defendants claimed the 
cargo^ tendering the freight, less the advances made 
by the agents abroad : 
Held, upon the above facts, that the cap'ain of the P. 
must be taken to have charterctl the skip A, €U the 
agent of the owners of tJie ship P., and not as the 
agent of the defendants; that, assuming him to have 
acted on behalf of Uie defendants, the c/iarter would 
not have been binding on tkem by reason of the 
fraudulent agreement as to return offreigkL 
Held, also, that assuming the lien of the original 
shipowner could be trajisferred to another «A^ 
owner where the cargo is necessarily froNf- 
Jerred, as here, still the original shipowner 
can trtvisfer the lien fur such amount onfy as 
he is entitled to a lien for, and that therefore the 
owners of the skip A, were bound to deliver the 
cargo on tender of the original freight, less the 
advances. 

This was an action to recover a balance of freight 
on a cargo of guano, transhipped on board the plain- 
tiffs' vessel, the Alarm, from another vessel, 
the Planter, which sustained such damage as in- 
capacitated her from conveying the cargo to its 
destination. The facts are sufficiently stated in the 
judgment. 

The case was tried in London before Cockbum, C. J., 
and a verdict entered for the plaintiffs, with leave to 
the defendants to move to set it aside, and enter the 
verdict for them. 

The Solicitor- General, in Kaster Term 1860, ob- 
tained a rule nisi accordingly ; against which 
Bovill and Kay (Nov. 15) showed caase. 
The Solicitor-General was not called upon to argofr 
in support of the rule. 

Authorities cited:— 3 Kent's Com. 212; Shipton 
V. ThoriUon, 9 A. & E. 314 ; Gibbs v. Gr<uf, 2 H. &• 
N. 22. 

CocKBUiiN, C- J. — My learned brother Hill aod 
I, before whom this case was argued on the 
part of the plaintiffs, are agreed that the rule must 
be made absolute to enter the verdict for the defen- 
dants. The facts of the case are shortly these : — Tbe 
defendants, who are merchants in London, through 
their ngents in South America, chartered a vessel called 
the PlatUer, to bring a cargo of guano to this country. 
Advances were made by the agents there to the cap- 
tain of the Planter to a considerable amount, embracing 
the greater portion of the freight stipulated to be paid 
by the charter-party, whicli freight was to be 
at the rate of 70s, a ton. Shortly after tbe 
guano had been shipped upon the Planter, tbe 
Planter, in consequence of sea damage, became 
incapable of proceeding on her voyage. The agents of 
the defendant having made these advances, declining 
to take upon themselves the transhipment of the 
cargo to any other vessel for the purpose of its bemg 
conveyed to ita destination, the master of the Planter, 
whose name was Carlisle, chartered two vessels, in 
respect of one of which, the Alarm, the present action 
arises, to convey the guano to its place of destination. 
He chartered the Tessel in his own name, and took a 
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11 of lading from th« capUin of the present plaintiffs 
r the Kiumo, which bill of lading was made oat 
stween him as the shipper, and the captain en behalf 
' the present plaintiffs, the defendants being nmned 
I the bill of lading as the consignees to whom the 
aauo was in this country to be delivered. In the 
larter-party ifr. Carlisle agreed to pay the same 
noant of freight which Ids owners had stipulated for 
I the original charter-party ; but by a private and 
ibordinate agreement between himself and the captain 
the Alarm he stipulated that, whibit the 70s, per 
m should be required of the consignees on the 
Blivery of the cargo, the present plaintiffs were to 
eep only 40s. per ton as the rate of freight to be paid 
) them, and were to hand over to him for the benefit 
r himself or his owners, it does not clearly appear 
hich, the difference between the 70s. per ton, which 
as to be acquired from the defendants, and the 40s. 
er ton for which the present plaintiffs were to convey 
le guano to this coimtry. The guano having arrived 
1 the Alarmy the ship of the plaintiffs, the 
efendants the onsignees demanded to have their 
oano, offering to pay the difference between the 
ite of freight which they had contracted by 
ie original charter-party to pay, namely, 70s. per 
30, and the amount of the advances which their agent 
I South America had made to the captain of the 
*lamter^ the ship originally chartered by the defendants, 
lie plaintiffs insisted upon the payment of the full 
neightf namely 70s. per ton. The guano, after some 
iscassion, was delivered up to the defendants 
rithoQt prejudice to the lien of the plaintiffs, if 
ny, for the freight of the guano. Now, three 
uestions arose in this case : first, was there any con- 
ract made by Carlisle on behalf of the defendants at 
11, or was the contract into which he entered with 
be present plaintiffs, when he chartered their vessel, one 
lade by him on behalf of his own owners? Secondly, 
* the contract was one made by him on behalf of the 
•resent defendants, was it one by which the 
efendants were bound? And supposing the latter 
nestion ahcnld be answered in the negative, and that 
re shonld be of opinion that the contract was one 
ntered into by the master of the Planter (Carlisle) 
rith the present plaintiffs asagentsof his (the Planter's) 
wnen, had those owners a lien which they could 
ransfer to the present plaintiff's so as to entitle the 
laintifls to withhold the goods until the whole of the 
reight had been paid ? Now, I am of opinion that 
nr judgment shonld be for the defendants on all these 
uestions. In the first place, I am very strongly of 
pinion that the contract entered into between Carlisle, 
be master of the Plttnter, and the plaintiffs, must be 
onaidered as a contract entered into by him with 
he present plaintiffs on behalf of his owners, and 
lOt on behalf of the defendants. The charter- 
•artj purports to be made by Carlisle with the 
•laintiffii in his own name, without any mention 
rhatever of his acting as the agent for the defendants, 
n the second place, the bill of lading is also made ont 
him in his name as consignor, the defendants being 
nly Uie persons thipugh whom it is made. I quite 
gree that those circumstances are by no means con- 
lusire. They are only to be taken as facts in the 
4se, and tending to snppoit the conclusion which, on 
his qnestion, I find it right to come to. But the far 
Qore important question in considering this first point 
s this, that the contract was one mider which the rate 
if freight to be demanded by the present plaintiffs, on 
he arrival of the goods in England, was to be the 
ame rate of freight, namely, 70«., as that which 
ho defendants had agreed to pay to the owners of the 
RfaiM/cr, whereas the rate of. freight actually to be paid 
xf the present plaintiffs, as between Carlisle who made 
:he dwrter-party and the plahntiffs, was only the 
irery motb smaller sum of 40f. per ton, Now, it was 



perfectly competent to Carlisle, on behalf of the owners 
of the Planter^ to make such a contract, because it has 
been well established that, where the original ship- 
owner, who has contracted to convey goods under a 
charter-party to a given place of destination, in a 
particular bottom, finds himself by a vis major ren- 
dered incapable uf fulfilling the contract, qvoad the 
conveyance of the goods in the particular ship, th::t it is 
open to him, for the purpose of carrying out his con- 
tract so far as he can, and earning the freiglit to which 
he would be entitled under that contract, to forward the 
goods to their destination in a substituted bottom, and 
he is at full liberty to do that, so long as he fiends 
the goods to their destination, he in that respect fulfils 
the contract to do it under drcnmstanccs most 
advantageous to himself which the case will admit of. 
So long as he sends the goods to their destination, 
when his own ship becomes incapable of conveying 
them, it is immaterial to those who get their goods 
where they require to get them, whether the original 
shipowner conveys those goods to the place of their 
destination at the freight which the owner of the 
goods agreed to pay, or at a less freight ; and there- 
fore, if the owner, on the transhipment of tlio goods, 
the circumstances authorising him to do so, transfers 
them for the benefit of the owner of the pooii.-*, as 
well as himself, and he does so at a less rate of fi*oight 
— I can see no objection whatever to his having the 
benefit. In that sense, therefore, it would be a per- 
fectly legitimate transaction on the part of the master 
of the Planter^ acting on the part of his owners, to 
make the agreement with the present plaintiffs wliich 
ho did make — namely, that the same rate of freight 
should be charged which by the original charter-party 
the defendants had stipulated to pay, while the new 
substituted shipowner should only receive the less 
rate of freight, the difference going to the benefit of 
the original shipowner. That being so on the one 
hand, if on the other we look at the position of Car- 
lisle — if he was acting as the agent oif the defendant 
— it is plain, looking at this transaction, if he had 
entered into it as their agent, he would have been 
guilty of an act of gross fraud, because, the moment 
the captain of the first shipowner, under the necessity 
in which he finds himself placed, takes upon himself 
to act as the agent of the owner of the goods, as 
distinguished from the shipowner, it is cleur that it 
becomes the duty of the captain, acting as the agent 
of the owner of the goods, to make the best l>argain he 
can for the owner of the goods for the conveyance of 
those goods to their destination; and therefore, if 
Carlisle, on his own owner refusing or omitting to for- 
ward the goods in another bottom, took upon liimself, 
under the necessity of the case, to act as the agent of 
the defendants, he had no longer any right whatever 
to consider the interests of his owner; his sole business 
was to consider the interests of the owner of the goods* 
And it is clear, if looked at with reference to that 
position, that his agreeing to send those goods for 70s. 
a ton, when ho could have sent them for 40s. a ton, 
was a gross act of fraud on his part, and his owner to 
pocket the difference would have been on his part a 
gross act of frand. I.K>oking, therefore, at all the cu-- 
cumstances, and that if he acted as he has done as 
the agent of the defendants it would have been fraudu- 
lent on his port, and to that fraud the plaintiffs must 
of necessity have been parties, that is to say, through 
their -agent, the captain of the Alarm^ inasmuch as he 
knew perfectly well all the circumstances ; whereas, 
I say, the transaction, if entered into between these 
parties nnder the supposition that the captain of the 
Planter was acting as the agent of the defendants 
would have been a gross frand on the defendants — and 
one can hardly suppose we are not to give credit to tVv^ 
plaintiffs for being psx^aeft \A^« wX i l«sv\— WJdv^x 
upon the wbo\e, t\\e Tif^t C0Ti<iV»sStfm\a^^'a^* "Co.^ ^^"^^ 
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tract was entered into bj Carlisle, the cnptain of the 
Planter^ on behalf of his own owners. In which point 
of view it would be a legitimate traosaction rather than 
a transaction entered into bj him as the agents of the 
defendants, in which case it would haye been a most 
fraadnlent transaction with the perfect knowledge of 
the plaintiffs agenta. Therefore, if there was nothing 
farther in the case, 1 shonld be quite prepared to take 
my stand on the ground that this was a contract 
entered into by the captain of the Planter as the agent 
of his own sliipowners, and, consequently, no contract 
entered into with him on behalf of the defendants. 
Then, in the 'second place, let us look at the case 
quite irrespective of that consideraUon, and see 
whether, even if Carlisle had entered into this con- 
tract of charter-party as the agent of the defendants, 
he was enabled under the particular circumstances of 
the case to bind the defendants by thai contract. I 
am clearly of opinion that he was not, and I am by no 
means disposed to question the doctrine in support of 
which the case of Shipton v. Thornton was cited, that 
the master of a trading vessel, although primarily the 
agent of the shipowner only, if the vessel in which the 
cargo has been shipped becomes incapable of conveying 
it to its destination by the supervention of some vis 
tnajar^ and the shipowner, or he as their agent, is not 
able or cannot, for the purpose of conveying the goods 
to their destination and no earning the freight, tran- 
ship the goods and send tliem to their destination in 
■some other bottom, I am very fbr from saying under 
those circumstances there may not arise, and does not 
■arise out of the necessity and exigency of the circum- 
stances, an implied authority to the captain to act as 
the agent of the owners of the goods, and to do for 
them what mny bo expedient under the cuxumstances 
in the way of sending those goods to their destination 
•upon the best terms he could ; but when I say that, I 
say it with this qualification, that the implied autho- 
rity of the master to act, under such circumstances, as 
the agent for the owner of the goods is, as indeed it is 
when lie acts under extraordinary circumstances as 
the agent of his own owner, with regard to the repairs 
of a ship, or pledging the ship, or pledging their credit 
for necessaries which he may require — that in the one 
case as in the other the implied authority of the master 
as the agent is co-extensive only with the necessity 
out of wliich it arises, and is limited by that necessity ; 
and this I think is but just and reasonable with reference 
to those with whose interests he is dealing in their 
absence. There can be nothing unreasonable in re- 
quiring that the man who gives credit to a cnptain — 
who enters into a contract with the captain, either on 
behalf of his own owners or on behalf of the owners 
of the goods that have been conveyed in his vessel 
(knowing that the implied authority of the master 
arises out of the neceasity of the case), they being per- 
sons on the spot; and whereas those with whose 
'interest he is dealing are absent and have not the 
opportunity of forming theu: own judgment, but those 
who are dealing on the spot, where they have the 
opportunity of satisfying themselves as to the necessity 
out of which the implied agency arises — should take 
care to satisfy themselves that there is a necessity out 
of which alone the authority exists. Now in this case 
it is quite dear that there was no necessity for the 
contract into which the master entered. There might 
be a necessity indeed, under the particular circumstances, 
for his procuring other vessels in order to transmit the 
cargo to its place of destination, but there was none 
whatever for the particular contract into which he en- 
tered, namely, to pay 70x. per ton freight, when the 
fact was, that he was able to obtain the transhipment of 
the cargo and its transmission to its place of destina- 
tion for 40«. a ton ; and not only was there not that 
necessity, but the absence of the necessity was known 
to the present plaintiffs, or to their agent, by whose act 



they must be bound ; fur it was with that very agent 
that the contract was made, that while the goods shodd 
be transmitted to the pUoe of destination at 40*., 
708. sheuld be demanded of the defendants as tiie 
freight for the conveyance of the guano. I hfive already 
said, in my opinion, if this were to be looked at 
as a transaction entered uito by Carlisle as 
the agent of the defendants, it would be fraudulent, and 
fraudulent to their knowledge ; but it is enough to ssy 
that there was no necessity here to warrant the captain 
in entering into the contract into which he did enter, 
and that even that would be enough, in my humble 
judgment, to prevent the contract from imposing s 
liability on the defendants. In this case we have still 
a stronger circumstance, that there is no questioa of 
the knowledge of the plaintiffs of the absence of ths 
necessity, it being a contract with their own agent, 
entered into for the payment of the higher freight bj 
the defendants than that wliich the plaintiffs were to 
receive. I think, therefore, that the contract entered 
into by the captain himself was bad on two grounds: 
first, as regards the defendants it was a contract entered 
into by them as their agent, it was fraudulent, and fraud- 
ulent to his knowledge ; secondly, it was beyond tlie Umits 
of any authority that the captain could exercise under 
the circumstances with reference to the position io 
which he was placed. Then there being no contract to 
bind the defendants, wc come back to the question of 
whether this being to be considered as a contract 
entered into between the captain of the Planter and 
the phiintiffs, whether there is any right of lii-n in tb« 
plaintiffs which would entitle them to withhold the 
delivery of the goods from the defendants ; because it 
was agreed that the goods were given up without any 
prejudice to any lien of the phintiffs, and if any lien 
existed the plaintiffs must prevail in the action. Now 
was there any such lien ? And here a question nrisw 
which possibly might present some difficulty — 
whether, supposing that tlic lien can be trans- 
ferred from the original shipowner to some one 
who is substituted in his place from the physical 
impossibility of the goods being conveyed to 
their destination in the bottom originally con- 
tracted for, can the original shipowner, when he has 
parted with the possession of the goods, transfer bit 
right of lien to the substituted shipowner. I am by no 
means desirous to bo understood to say that such lien 
can be transferred. It may well be that the same rule 
of law says that the first shipowner may, undtr the 
necessity of the case in which he is placed, tranship the 
goods to a substituted bottom, and by sending them to 
their place of destination in that ship which he engages 
for that purpose, retain his right to recover the frei^t 
as against the owner of the goods *, that that same rale 
may possibly have as incidental to it, and as a sort of 
corollary to it, that the shipowner who may thus 
transfer to another the employment of the conveyance 
of the goods may at the same time transfer the lien 
he would have upon those goods for the freight if he 
himself had taken them to the place where they were 
to be delivered. But it is not necessary to decide that in 
the present case ; it is enough to;iay that, supposing that 
the right to transfer the lien, under the circumstances, 
from the one shipowner to the other exists, th:it at all 
events he can transfer to the man who may be said to 
stand in his shoes no higher or greater lien than be 
himself possessed. The utmost (this second charter 
being considered, which it must be so consi- 
dered, in the point of view in wliich I am 
now discussing the matter, as a charter betwee:i 
Carlisle, the master of the Planter^ and the 
plaintiffs) that the plaintiffs can claim is, to stand in 
the shoes of the original shipowner for whom Carlisle 
was acting. Now, what was the lien of the original 
shipowner ? Not a lien on the goods for the whole of 
the freight, for they had advanced to within 300A and 
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^ht of something like 17001 — I »m not 
the exact figures, nor is it mftterial — but 
dvanced by far the larger portion of the 
md the lien only remained for the residue, 
its, therefore, were entitled to demand the 
idr goods, had they been in the hands of 
shipowner, on the payment of the balance, 
of the original shipowner could, of course, 
for that bahmce, and the pUintiflb, who 
ed for the original shipowner, standing in 
3ould be in no better position ; and there- 
payment of the balance of freight, which 
lien that the original shipowner had, and 
r could transfer, the defendants were enti- 

payment of that, to the deliveiy of the 
losesoever hands they were at the place of 

Tliey tendered that sum, and upon this 
brought they paid it into court, and that 
ate of facts, I am of opinion that there 
beyond tie sum paid into court on the part 
al shipowner, or the plaintiffs who stand in 
ind on that ground of lien the plaintiffs 

to retain the verdict. Therefore, on all 

I am of opinion that onr judgment should 
xde to set aside the verdict should be made 
nter the, verdict for the defendants. 
-I am of the same opinion ; and my Lord 
so fully into all the points that I do not 
lary to add anything. 

Monday^ Nov, 26. 

AND OTHERS V. TllE NoBTH-EaSTEBX 

Railway CJompany. 
imf — Liability of for state of dock-^ 
'iking on bank in course of excavation — 
on^pany — Knowletlge ofpUot in charge of 

yer is created by the wrongful act of 
f a man voltmtarily in the performance 
wtfkd act exposes himself to the effects of 
T, he is not precluded from recovering for 
that results to him from the negligence of 
, tmless a jury shall be of opinion that his 
Hmself to that danger uas such a want of 
\ caution and prudence upon his part as 
ght to preclude him from recovering in 
' the negligence from which he has suf- 

Te owners oj tJte ship New Zealand, and 
t proprietors of docks and a basin con- 
reufith. In the formation if these docks 
ke material excavated was thrown up to 
mbankmentj and Uii» embankment stretched 
site of the basin. This embankment was 
of retnov€Uy and the entrance to the basin 
HmcOely be 120 feet wide^ but on the 
*ch there were only 70 feet of the en- 
Uy excavated^ leaving 25 feet on either 
course of excavation. Defendants had 
s inviting the owners of vessels to use their 
d no notice was given of the obstruction 
uded to. On tite 19//* J/arcA the New 
eas coming out of the dock^ when, in 
hrough the basin^ she ran on one of 
at the side. Eleven days previously the 
! had brought out another vessel^ drawing 
'wehf the same amount of water, and he 
Hate of the basin : 

he dfftndaiits were guilty oJ negligence, 
plaintiffs were entitled to recover the 
^ damage oecaehmed thereby. 
MS the common law imposes a duty iqton 
kiors of the docks to take reasonable care, 
I they keep their docks open for the pubUc 
they may navigate without danger to their 
roperfy. 

iU, CA8.J 



The declaration alleged, firstly, that the plaintiffs were 
owners of a vessel called the New Zeidand, laden with 
coals ; that the defendants were proprietors of a cer- 
tain dock and basin, and entitled by virtue of a cer* 
tain Act of Parliament to receive rates and duties in 
respect of vessels using the said dock, and all vessels 
using the snid dock were accustomed to pass, tmd 
necessarily passed, thereto and therefrom through the 
said basin ; yet defendants, although they knew that 
the said basin was, by reason of its irregular depth and 
of ridges of earth and stone across &e same, in an 
unfit and dangerous state for vessels permitted by 
them to navigate the same, did not take due and rea- 
sonable care to put the same in a fit state for that pur- 
pose, but negligently permitted the said basin, whilst 
the same was in an unfit and dangerous state, to be 
navigated ; insomuch that the plaintiffs* vessel, in en- 
deavouring, with defendants* permission, to pass from the 
said dock through the basin with her cargo, necessarily 
struck upon the irregi)lar bottom of the said basin^ 
and upon the said ridge of earth and stone then being 
therein by the negligence and improper conduct of the 
defendants. And defendants further neglected their duty 
in this, thftt having the entire control of the said dock 
and basin, they negligently and wrongfully permitted 
the said basin to be ope n for navigation of vessels, to 
wit, of the size and draught of water of the vessel ok 
plaintiffs, when the taid basin was, as the defendants 
well knew, in an unfit and dangerous state to be navi- 
gated by such vessels, to vrit, in consequence of the 
ridge of earth and stone lying across the same, 
whereby the said vessel of plaintiffs, wliilst lawfully in 
the said basin and being navigated through the same 
by the permission of defendants, struck upon th* 
ridge of earth, &c 

Secondly, that defendants were empowered by cer- 
tain Acts of Parliament to make a certain dock and 
basui, tlirough which basin all vessels using the said 
dock necessarily passed, and were entitled to charge and 
receive divers rates and duties in respect of vetisels 
using the said dock; thereupon it became necessary 
and was their duty to take due and reasonable care to 
make and construct the said basin so that it might be, 
when opened for public use, in a fit and proper state to 
be navigated in safety by vessels lawfully using the 
said dodc, and passing through the said basin with the 
permission of defendimts. Yet defendants neglected 
their duty, and did not take such due and reasonable^ 
or any care in and about the making and constructing 
of the said basin, &c., but, on the contrary, conducted 
themselves so negligently and carelessly that at the 
time when thesame was open for pubUcuse, a large heiip 
or ridge of earth and rock was left remaining in the said 
basin, and in consequence thereof the navigation of the 
said basin was unsafe and dangerous ; insomuch 
that plaintiffs' vessel, in endeavouring to psiss, &c., 
struck, &c. 

Thirdly, that plaintiffs were possessed of a vessel 
called the New Zealand, and defendants were pro- 
prietors of a certain dock, and a basin being the solt 
access to and from the said dock, and it was thereupon 
agreed between the plaintiffs and the iefendants tliat 
in consideration of the plaintiffs using the said dock for 
their vessel, and paying to defendants certain dues and 
charges in respect thereof, they the defendants would 
tiike due and reasonable care to keep and maintain 
the said basin in a fit state to be navigated in safety 
by the said vessel ; and although plaintiffs have done> 
everything necessary to have the said agreement per-, 
formed by defendants, yet they have broken their said^ 
agreement in this, that "Jiey did not take due anda 
reasonable care to keep the said basin in a fit state tft 
be na^ljgated in safety by the plaintiffs* vessel, bntt 
wholly neglected so to do, and suffered the sai^^^lqr 
their negligence to be in an WEk&t taii ^«a\gexv(i:v.->Nj^ 
to be so navigated wYkue^yy^ &Q. 
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Pleas : — 1. As to first and second counts, not 
gniltj. 2. To t-he first count, that the said basin was 
not, bj reason of the irregular depth and of great 
accumulations and ridges of earth and stone across the 
same, in an unfit and dangerous state as alleged. 3. 
To the third count, traverse of the agreement. 4. To 
the third count, that the defendants did take due and 
reasonable care to keep the basin in a fit state to be 
navigated by plaintiffs* vessel, and did not neglect or 
Suffer the same, by their negligence, to be in an unfit 
and dangerous state as alleged. 5. To the third count, 
the defendants say the promise mentioned tras not any 
express promts?, but one to be implied from defendants 
allowing plaintiffs to use and navigate the said dock 
and basin, and from the defendants receiving from the 
plaintifls the said dues and charges ; that plaintiffs had 
notice of the state of the said baan, and might, by the 
exercise of reasonable care and skill in navigating the 
said vessel, have avoided all damage to the said vessel 
from the alleged unfit and dangerous state of the said 
basin, and that all damage to the said vessel was occa- 
sioned by the careless and negligent manner in which 
the said vessel was navigated by plaintiffs through the 
said basin. 

Issue joined. 

The plaintiffs were owners of the ship Xeto ZeaUmd, 
a barque of 674 tons register, and the defendants the 
proprietors of the Yarrow-dock in the river Tyne, and 
this action was brought to recover compensation for the 
loss of plaintiffs* vessel and her freight,caused by the vessel, 
while being towed to sea through the dock-basin, on the 
19th March last, having grounded on a bank there. The 
pluntiffs' case was as follows : — Yarrow-slake is a bight 
on the south side of the river Tyne ; it is covered with 
water at high tide, but at low tide is nearly dry, nnd 
the dock has been constructed on part of its area. 
Two locks project from the dock, and beyond these is 
the low-water basin, where the accident happened. In 
the formation of the works part ot the material excavated 
was thrown up to form an embankment, and this embank- 
ment .stretched across the site now used as a low- 
water basin. This embankment was at the time of 
the accident in the course of removal, and the entrance 
to the basin would ultimately be 120 fuet, but at the 
time when the accident arose there were only 70 
feet of the entrance fully excavated, leaving 25 
feet on cither side in course of excavation. The 
defendants had issued bills and advertisements, invit- 
ing the owners of vessels to use these docks, and 
stating that they were in a condition to receive vessels 
of 1000 tons and upwards, and no notice was given of 
the ol)struction in question, neither were any buoys 
placed to show its existence. On the 9th Man'h the 
New Zealand went into the basin, and on coming out 
on the 19th she ran on one of the banks at the side of 
the channel, the index on the sill of the dock at that 
time indicating that there were 24ft. Gin. of water, 
whilst the New Zealand only drew 19ft. bin. She 
had ut the time three pilots on board, two attending 
to the navigation, two men at the helm, and two steam - 
tugs, one at the head and the other at tlie stem. 

The defendants contended that the grounding arose 
in consequence of the fault of the plaintifiV, that the 
chain was foul, and the rudder did not therefore pro- 
perly act, and that on the 8th March the tmnfn pilot 
had piloted out of the dock a largo vessel, calletl the 
Oregon. The case came on for trial before Cockbum, 
C.J. at the sittings at Guildhall after Hilar)- Term, 
when the learned judge left it to the jury to say, 

AVhether there was negligence in the defendants in 
opening the dock and basin before the whole of the 
ridge or bank had been removed and the bottom of the 
basin rendered of uniform level. — ^They found, ^here 
was. Or was it sufficient to leave a channel of 70 feet 
wide? — They found. No. Was there negligence in 
.«4n>.{nir the basin to remain in an imperfect condition ? — 



If, by reasonable diligence, they might hare perfected it 
at the time of the accident, they found, There was. Or, 
in permitting vessels, and especially a vessel of tiiis bur- 
den, to navigate the basin in its then oondition ? — Tbejr 
found, Yes. Or, in permitting them to do so without 
notice as to the course and extent of the channel? — Tbej 
found. Yes. Further, did the owners of th« ship, or 
any of them, or the pilot who had chai^ of the vesid, 
know of the condition of the basin, and that there was 
only a particular channel in which it was necessary t» 
keep? — The jury found the owners did not know, but 
the pilot did. Did the injury to the vessel arise wboDj 
from the negligence of the defendants, or did it ariae 
either in the whole or in any material degree from mis- 
management or want of seamanship in those who had 
chai^ of the vessel ? — They found, Not in any material 
degree. Or from the accidental fouling of the chains ?— 
They found. No. And lastly, might the damage have 
been avoided by the exercise of due care and skill oo- 
the part of those in charge of the vessel? — They found, 
No. This being substantially a verdict for the phun- 
tiff, a rule was subsequently obtained calling on tben 
to show cause why the verdict should not be set aade 
and a verdict entered for defendants on the groond 
that, under the circumstances of the case, the aotkm 
was not maintainable } that the Ending of the jmy 
generally, and particularly the finding that the pilot ia 
charge of the ship knew of the condition of the basin, 
entitled the defendants to the verdict— or for a new 
trial on the ground that the verdict was against the j 
evidence. 

BovUl, Q.C., Manlstff^ Q.C. and C/^aa&y now shewed 
cause. — The question at the trial was, whether the 
defendants were guilty of negligence in allowing a 
vessel of the size of the Neto Zealand to attempt to go 
in and out of the dock under the circumstances. The 
plaintiffs said she struck on a bank. The defendanti 
said she was more to the west, and struck on a part of 
the basin which hod not been excavated ; but in dther 
case the defendants were equally liable. Everythteg 
was done by the plaintiffs to insure the safety of the 
ship, and no expense was spared, f Cockburx, CJ.— 
I thought the jury were quite right in their findings 
supposing they were not of opinion that the aoddent 
arose from the fouling of the ship's chains, so as to 
prevent her answering her helm.] Then as to tiie 
question whether the plaintiffs by the knowledge pos^ 
sessed by the pilot in their employ, can be said to liaw 
in any way contributed to the accident. Everything was 
done by plaintiffs in their power to avoid the accident. 
His Lordsliip a«*ked if the accident might have been 
avoided by the exercise of due care and skill by those 
who had charge of the vessel, and the jury found " No."*^ 
It is not only necessary for the defendants to show 
that plaintiffs' servant had a knowledge of the state ot 
the dock, but that it was not actually dangerous to navi- 
gate it : {Clayards v. Dethich, 12 Q. B. 439.) (a) It 



(ff) Clatfards v. Dtthick, 12 Q. B. 439.— This was a caie 
In >»hich the pUintiff was a cab proprietor having atables la 
Qowei*-mew»«. The mewa communicated with the street by 
apaiMfce 13^ feet wide, and had no other outlet. The de- 
fendants* acting under the directions of the Commiealoaff* 
of Sewers, were deepening a sewer in Gower-atraet aad 
carrvinff a newer In communication with It up the paasage 
leading into Gnwer-mcw<«. For this pnrpoeethey made an open 
trench about GJ feet wide, but not In the middle of the paasMe, 
the unbroken space on one side being about 4| feet and on tbr 
other 2| feet wide. The onening waa not ftenced. Before 
the day on which the accident in question happened the 
comml'ssioners had given notice to the occupiers of stablea 
in tlie mews that the trench wonid eontlnue open for adsy 
or two longer. On the day on which the accident happened 
he excavatora had thrown the earth and gravel from the treaeh 
(unavoidably asdefendants said) upon the wider apace between 
the trench and the wall, to the height of 4 feet ; on that day 
plaintiff waa bringing one of hia horses out of the mews, 
when one of the defendanu' interfered and objeeted to the 
manner in which plaintiff waa proeeeding but aald, ^Ikke 
the horae over to the other aide and I will he answerablo. 
That horse waa tben led out over the gravel. Later !■> the 
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I not eveiy knowledge of the duoger, if such danger 
« reasonably incurred, that will excuse the defendants, 
lie knowledge of the pilot was a knowledge of some 
JUDger, but not of its whole extent, or of the whole 
tate of the dock. No doubt he knew that it would 
equire great care to navigate the ship out, but that 
ioes not exonerate the defendants. The arrangements 
o take the ship out were made by the pilot ; that was 
. matter strictly between the owner and the dock 
Athoritiea. Then, if the pilot navigate to the 
«8t of his ability, can it be said that some 
nowledge within lus own mind can bind the plaiu- 
iffs? 

ar F, Ketty, Q.C., 8. Teaiple, Q.C. and MellUh 
ontrk — The Oregon^ on the 8th March, passed through 
he same channel with the same pilot in safety, and 
luring the eleven days between that date and the ac- 
adent dredging was continued. The dock was opened 
to the 3rd March, and the Orijon went out on the 
)th, and she then drew 20ft. 6in., and the depth of 
rater then at the dock &ill was 25ft. Gin. When 
>Uuntifis* ship attempted to go out she drew 19fL 6in., 
Lod the depth on tlie dock sill was 24ft. 6in. on both 
iccaaions ; therefore there was five feet of water to 
ipaxe, and two feet over the bank. [Cockburn, C.J. 
—It was admitted that the figures marked on the dock 
all were intended to indicate the depth of water on the 
Main, which in fact they did not do. The first ques- 
ion is that of negligence on the part of the defen- 
lants.] The first finding of the jury is a matter of 
aw, and not for the jury. They have found that it 
vas negligence to open the dock before the whole of 
iie lidge was removed. [Cockburn, C.J. — Why did 
rou not demur? I left it to the jury in the very terms 
)i the pleadings.] That which the jury say is negli- 
gee is not so in point of law. They have Udcen upon 
Ikemselves to find what the Act of Parliament 
mthorises the dd'endants to do. [Cockjiurx, C.J. 
wadii the declaration. — There is no question uf law. 
KThat they allege is, that you are not to open the dock 
mtil it is in a fit and proper state to admit of navigu- 
aon with safety. Uuju J. — Your rule does not com- 
plain of misdirection.] Then as to the knowledge of the 
ttate of the basin by the pilot in charge ; the pilot's 
uowledge was the knowledge of the plaintifTs. Eleven 
Uys previous to the accident the same pilot had taken 
mt the Oregon, a vessel drawing the largest draught 
»f water which could belong to any vessel that could 
inter the Tyne in safety, and it was his duty to ascer- 
;ain the state of the basin and all particulars to enable 
lim to navigate, and it was then for him to determine 
vbether, under all the circumstances, tlie vessel could 
>aas out safely. Under these circumstances it cannot 
w said that the defendants are to be held responsible 



lay plaintiff endeavoured to get another horse oat la tbe 
lame way (neitber defendants being ^en present), but 
lie rubbiah gave way and the horse fell into the ditch and 
raa killed. Evidence was given for the defendants that 
m the occaMon when the accident happened their men 
auitloned iha plaintiff not to inalie the attempt, bat that he 
^erriiOed ; but this the plaintiff denied. Lord Denman, CJ., 

nmlog up, left it to the jury to say whether the de- 
ta bad been guilty of culpable negliKence in not 

J the trench, and I.e observed that, if plaintiff, in de- 
lance of wnmiug, had incurred aa evident great danger, this 
vas rasbnesa on his part, which woald excuse the de- 
tedanca, bat that it could not be plaintiff's uaty to refrain 
iltogacber rrom coming out of the inews merely becHUse the 
lefandanta bad made the passage In some degree dangerous; 
liat Uie dcfendanu were not entitled to keep the occupiers 
If tiM maws in a state of siege till the pasesge was declared 
■fe, flrat creating a unlranoe and then excusing themselves 
If fivlnff notice that there wus some danger; though, 
r ttae |>lalnciff bad persisted in running upon a great and 
itovtoaa danger, the action could not be maintained: und he 
•ft It to ilM jury to say whether or not tlie plaintiff had so 
flCei. And they funnd for tbe plainuff. And on tbe aigu- 
■ant of » rule for a new trlaf on the ground of misdirection, 
IM eowt were ■Banimoosly of opinion that the direction was 
IghL 9m also JferrM v. iStaaiey, i M. Ik O. 668, and the 
ithodtlH tkiOSMileetML 



for that which was not exclusively thehr negligence, but 
partly the negligence of the pilot. 

Cockburn, 0. J. — I am of opinion that this rule 
mtist be ^scharged. With regard to that part of the 
rule which is founded on the verdict being agauist the 
evidence, I feel bocmd to say that, although there was 
a great conflict of evidence between the witnesses pro- 
duced by the plaintiffii and the witnesses produced by 
the defendants, yet, with regard to the question of 
negligence on the part of the defendants, I entirely 
concur with the verdict which the jury have recorded 
in favour of the plaintiifs. I cannot but think that, to 
open a dock for vessels of large burden as well as 
small, where the whole surface of the dock would 
apparently be covered with water of equal depth, 
as indicated by the marks upon the sill, to restrict the 
navigable part of the dock to little more than one half 
of its entire width, without posting up any notice to the 
public, und without marking out the narrower part by 
buoys or by other indication of that kind, is, I cannot but 
think, negligence ; and, therefore, not only was there 
evidence to go to the jury, but I think the jury were 
perfectly right in the verdict they gave. AVith regard to 
the other part of the cose, viz., as to whether the 
catastrophe was occasioned entirely by the negligence 
of the defendants, or whether it was to be accounted 
for by negligence on the part of the plaintiifs in the 
navigation of their vessel, or by the pilot in charge of 
her, although I was struck with the evidence which 
ascribed the inability of this vessA to answer her helm 
to the fouling of the chain, yet the question was one 
which, on the conflict of evidence, it was the peculiar 
province of the jury to decide. The whole case was 
considered with the greatest attention by the jury, and 
they having expressed their opinion, 1 do not think 
that verdict ought to be disturbed ; and more especially 
for the reason I have pointed out in the observations I 
have made during the argument of Mr. Temple, that 
even if it had been shown that the inability of the 
vessel to answer her helm had been occasioned by the 
fouling of the chain, that nught have been the restdt 
of pure accident, without luiy admixture of n^- 
ligence on the part of the plaintifl'4; that tlie 
verdict would have been a perfectly proper 
verdict on tliat supposition, even if the evidence had 
preponderated in favour of the defendants with re- 
ference to the fouling of the chain havmg been the 
cause of the vessel not answering her helm, because, if 
by pure accident in which there is no admixture of neg- 
ligence, cuTumstances arose which would not have been 
attended with disastrous results, but which by the inter- 
vention of some obstruction or other cause which is to be 
referred to the negligence of the party sought to be charged 
by means of the .combuiations of the accident in the 
party not ofiending and of the negligence of the party 
who is charged with the negligence, and the injury arises, 
then that is fairly attributable to the negligence of the 
defendants, because there has been no contribution to 
it in any material degree by anything that was wrong 
on the part of the plamtifis. Therefore, on that pait 
of the case, I do not thuik that there is any reason 
whatever to disturb the verdict of the jury. Then it 
has been said that there was no evidence to go to the 
jury. The observations I have already made on the 
finding of the jury, 1 think, dispose of that ground of 
objection. It is one wluch I think cannot for a moment 
be stistained, and I have already pointed out that if 
there was no negligence on the part of the plaintiffs, it 
is plain that this disaster is attributable only to negU- 
gence on the part of the defendants. However, there 
remains an important question, which is, whether the 
knowledge of the pilot who was employed to navigate 
tlio plaintiffi»' vessels, which knowledge has been found 
afiirmatively by the jury, was a drcumstanoe that so 
afl'ects the chtun of the plainUffa «a ^.VaX. \^>Eiv<Qm\^<(|^ 
must be takeu to ^f • Wnv ^^<b VsutsTfiV^^ ^*l ^^ 
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plaintiffs, and that then it may be said that it was 
not the act of a prudent and careful man to 
albw bis vessel to be navigated under the circum- 
stunces of danger which had arisen by the default of 
the defendants. The first question that arises upon 
that iSf whether the relation existing between the 
pilot employed to navigate the vessel and the shipowner 
is such as that knowledge of such danger as here aro e 
from the negligence of the defendants is knowledge 
which will affect tlie shipowner. It is not necessary, I 
think, to decide that question in this case. It is enough 
to say that, if the knowledge had been not the know- 
ledge of the pilot, but the knowledge of the shipowners 
the plaintiffs, the knowledge would not have been such 
as to preclude their right to recover in the present 
action. The cose of Clayards v. Dttkick^ which has 
been referred to, is, I think, a direct authority upon 
that point, viz., that although where danger is created 
by the wrongful act of another, if a man voluntarily, 
in tlie performance of some lawful act, exposes himself 
to the effects of that danger, he is not precluded from 
recovering for an injury that results to him from 
the negligence of the defendant, unless a jury 
shall be of opinion that his exposing himself to that 
danger Wiis such a want of reasonable caution and 
prudence upon his part as that it ought to preclude 
nim from recovering in respect of the negligence from 
which he has suffered. That issue was not tendered 
to the jury upon this trial. If I had been asked to 
put it, I should have put that issue to the jury. It 
was an issue altogether inconsistent with the defen- 
dants' case, and one, therefore, which they^id not think 
it Worth their while to put. They stood on the simple 
fact that knowledge on the part of the pilot was in 
point of law a sufficient answer to the plaintiffs* claim. 
In point of law that is not so, unless it amounts to 
this, that to navigate the ship under the given circum- 
stances would have been found by the jury to have 
been an act of imprudence, such as no reasonable man 
would have committed. That would have been 
altogether inconsistent with the defendants' case, 
because their case was one which they were most 
anxious to esUiblish ; viz., that there had been no 
negligence whatever on their part. Not having been 
raised at the trial, we must dispose of this case on the 
facts found by the jury, and on the facts found by the 
jury mere knowledge on the part of the pilot (assuming 
for the purpose of the present case, and only for the 
purpose of the present case, that knowledge on the 
part of the pilot would be knowledge on the part of 
the shipowner), I am of opinion that that mere fact of 
knowledge is not enough to defeat the plaintiffs' claim 
founded on the injury which they have sustained. 

Hill, J. — I am entirely of the same opinion. The 
first question argued in the case is this, whether there 
really was any such evidence in the case as would 
warrant the jury in finding that the defendants were 
guilty of neglect in the perfonnance of the duty 6ast 
upon them. It is important to look at what that duty 
was, before we determine the question whether there 
was evidence of neglect in the nonperformance of the 
duty. The defendants are a company authorised by 
Act of Parliament to couf^truct docks for the use of 
the public, and to tiike tolls from the public for the use 
of those docks, which tolls they have the power 
of appropriating to tlieir own purposes. The law is 
distinctly laid down in Gihbt v. The Liverpool 
DockSf 3 Hurl. & Nor., and in The fjincaster Canal 
Company v. Pamab^j 11 Ad. & £1., which case 
was cited in Gibbs v. The Liverpool Dochs^ and I 
will read a passage from the judgment of the Court of 
£x. Ch. in The Lanctuhire Canal Company v. 
Pamaby, The court, in giving judgment, say : ** The 
company made the canal for their profit, and opened 
it to the public upon the payment of tolls to the com- 
pany, and the common law, in such a case, imposes a 



duty upon the proprietors, not perhaps to npair tke 
canal, or absolutely to free it from obstmctiona, but to 
take reasonable care, so long as they keep it open lor 
the public use, of all who may choose to navigate it, 
that they may navigate it without danger to tbcnr fives 
or property.*' Now the parties therefore in this aw 
were bound to use reasonable care, so that the dock 
and basin might be kept free from obstruction, tint 
those of the public who navigated the dock and the 
basin might do so without danger to their propertj. 
Here it is abundantly proved by the facts of the ctse 
that an obstruction was left across a oonsideribk 
portion of the tidal basin, interfering directly with tk 
navigation, and upon which obstniction the vessel of 
the plaintiffs ran, and it was a question of fact for ths 
jury whether leaving that obstruction in tbe manner 
proved by the evidence in the case was or wn 
not a negligent act, looking at negligence by the 
light of the expression used by the Ex. <^. m 
the judgment which I have read to the court. The 
evidence in the case appears to me abundantly to wv- 
rant the verdict given by the jury on that point The 
next question in the case is this, whether the knov- 
ledge of the pilot of the existence of thia obstmctioa 
was such as to disentitle the plaintiffs from recovering 
in the action. I do not propose to repeat what my 
Lord has said upon that, to all of which I subscribe. We 
do not decide in this case that the knowledge of the 
pilot was the knowledge of the plaintiff; but assuraiDg 
it was, for the purpose of the Ciise, there is nothing to 
show that the pilot hud such knowledge as would have 
led a reasonably prudent man to abstain from attempt- 
ing to take the vessel out He merely had knowle^ 
of the fact of the obstruction, but had no knowled^ 
that it was of such a highly dangerous character Unt 
it was inconsistent with the exercise of reasonable 
prudence to attempt to take the vessel out ; and tbov- 
foro I think the rule ought to be discharged. 

Blackiiurn, J. — I am entirely of the same opioioB. 
The rule of law as to what is the duty of a company io 
the position of the defendants is laid down in the can 
which my brother Hill has just reatl of the Ixtnauigr 
Canal Compa»iy v. Pamaby, and that doctrine IwddowB 
in the Court of Ex. Ch. would be binding on us if iw 
did not agree in it, and I for my own part do 
thoroughly agree in it. The duty, as there laid down, rf 
such a company is to keep the dock or canal in snch e 
state as to be reasouMbly safe for the navigation of 
that class of vessels for which they hold the dock 
out. Taking that to be the case, the question of (dd 
comes, was or was not this dock kept in such a reason- 
ably safe state for the navigation ? It is obvious, and » 
mere glance at the plan which has been handed up 
shows it at once, that it must be a question of more or le^ 
whether that canal, that navigable waterway which i* 
kept from the locks where they pass out of the dock to 
the river Tyne — it must be a question of more or les^ 
whether that is sufficiently wide for a vessel of tb^ 
class that come into the dock to pass through that 
watenvay with reasonable safety in the course of nan^ 
gation ? Whether it is to be of a greater width oC 
less width is not a matter of law that can be laid down^ 
but, looking at the whole of the circumstances, is '^^ 
sufficiently wide for the reasonable safety of the nati-' 
gation ? That was a question therefore of fact, and 
proper to be left to the jury. The other question, 
would remain, whether the jury, upon the evidence 
which was left to them, were justified in find- 
ing there was negligence. Upon that I say no 
more than that the verdict is not, in my opinion, con- 
trary to the weight of evidence, and it also has given, 
perfect satisfaction to my Lord who tried the case, and 
tlierefore I think it ought not to be set amde on tha 
ground of the verdict being against the evidence. Tha 
remaining point is this: assiuning for the purpose of tba 
moment that the plaintiff, bemg the sliipowner, was t» 
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ir identified with the pilot that all knowledge of the 
ilot is for this purpose to be taken to be the know- 
•dge of the plaintiflTf was there anything in what the 
iry have foond, that the j^ilot knew the soundings, 
ad was aware of the state of the dock, to disqualify 
le plainUff from recovering for the damage which he 
ad sustained, according to the finding of the jury, in 
mseqnenoe of that channel maintained by the defen- 
ants not beiftg sufficiently wide to be reasonably safe 
>r the naTigation of his vessel ? As to that, I can 
dIj aay again, that I perfectly concur with what has 
een said by my Lord and my brother Hill. That is 
edded in fact by the case of Clayards v. Dethick^ 
hich has been already cited. It might have been 
lat upon the evidence here, if it had been urged that 
lere was a question proper to be asked of the jury, 
hether the pilot in this case, taking him to be idcn- 
fied with the plaintiff, had or had not been guilty of 
ich want of reasonable care in going out, that the 
iry would have found that lie acted in a manner in 
•hich no reasonable person would act ? But no such 
iMstion was asked, and when we look at the course of 
le trial it is obvious that if my Lord had asked sudi 
question under the circnmatances, it would have 
een felt that he was uttering a sarcasm on the 
efendants* case. The defendants were contending 
efore the jury with theur utmost force and vigour (and 
i was a very proper contention to leave to the jury), 
hat owing to the pilot having taken out a larger vessel 
en days before, therefore it was clear that the dock was 
lot dangerous at all ; and if ray Lord had turned to 
he joiy, and gravely asked them in favour of the 
bfendants, whether they thought the pilot was actuig 
IS an utterly unreasonable man in takung out another 
ihip afterwards, because he knew that the dock was 
BO dangerous, it would have been felt that it was a 
nrcaiim on the defendants* case ; and not a reasonable 
inquiry ; and for the defendants now to come and ask 
for a new trial because such a question was not asked, 
would be very improper ; and, to do them justice, they 
do not obtain their rule on such a ground ; but if they 
^ tried to obtain their rule on such a ground, it would 
}i*ve been liable to the answer that it was not a 
^pie»tion which, from the course of the trial, my Lord 
fOQld have been reasonably expected to have asked the 
JBiy. Huh ditchargtd. 



%X7BT OF APPEAL IN CHANCEBT. 

Reportea by C. 11. Kkrkr and Thomas Ubooksbank, 
Esqn., Barrliten^at-Law. 

JDec. 7, 8afu2l2. 
(Before the Lord Chancellor (Campbell). 
'X'hb Livkrpool Borough Bank r. Turner. 
*^uUabU mortgage — Ship — Merchant Shipping Ad 
1854 — Contract, 
eoiUraet to asfign hy wag of equitable mortgage 
<Ae mortgagor's interest in a ship^ if not made in 
tike form prescribed by the Merchant Shipping Act 
1854, 17 ^ 18 Vict, c, 104, on appeal held not to 
hevaUd. 

This was an appeal from a decision of Wood, V.C, 

>pon.a bill filed to establish the right of the plaintiffs 

Ctlie appellants) to the proceeds of a steamship named 

tlie ItaHnu, in the hands of the assignees of a mer- 

cvktilefirmof M*Larty and Co., shipping-brokers at 

iJvapooL In and previously to the year 1856 one 

^^Bunt, the refpstered owner of the ship, had been 

'l^j indebted to the plaintiffs for advances made to 

^ oo hit mnning account vfith their bank, and for 

HtptynMot of which adTances Messrs. M'Larty and 

Y^ nkibeoonie niretiM to the plaintiffs. In the year 

^VSethtjrmMd Menrs. WUxtj and Co. for pay- 

y^,rf tMM advmoes to Lamont, and for better 

^"^i^ AntiMy then held. lo coDseqaenoe Messrs. 



31'Larty and Co. wrote a letter to the phiintiffs in the 
following tenns : — 

*' In consideration of your continuing the account 
of Robert I^mont, and making further advances, we 
agree that we will, whenever required, assign to you, or 
such persons as you may appoint, all our right, share 
and interest in the screw-steamship Italian^ for the 
purpose of securing all sums of money in which 
K. Lamont and Co. are now, or may at any time or 
times hereufier l>ecome indebted to you on any account 
or in any manner whatever. April 30, 1856." 

When this letter was written the ship stood regis- 
tered in the joint names of A. Lamont and John 
M'Kenn (partners in the firm of M*Larty and Co.,) and 
John &rAu8land and A. Denny. 

In the latter part of the year 1856 the advances by 
the Liverpool Borough Bank to Lamont amounted to 
upwards of 10,000/. In September of that year Messrs. 
^I'Larty and Co. were declared bankrupts. The ship 
having come to the hands of their assignees was sold, 
and a considerable balance remained in the hands of 
the assignees, the defendants, wluch was carried to the 
general account of the bankrupts' estate. The 
question was, whether, under the contract to assign the 
bankrupt's interest in the ship, the assignees were or 
were not trustees for the bank to the extent of the 
advances made by them under that contract. On the 
cause coming on for hearing before Wood, V.C. (vide 
ante, p. 84), his Honour was of opuiion that under the 
Merchant Shipping Act 1854 there could not be a valid 
unregistered mortgage of a ship, and therefore dismissed 
the bill in that respect. The plaintiffs then brought the 
present appeal. 

Giffard, Q.C. and Eddis for the plaintiflb, the ap- 
pellants. 

RoU^ Q. C. and De Gex for the defendants, the re- 
spondents. 

Giffard in reply. 

The following authorities were cited in the argu- 
ment '.—Ex parte Vardon^ 2 Mont. D. & D. 694 ; 
M'Culmont v. Rankin^ 2 De G. M. & G. 405 ; Ex 
parte YaUop^ 15 Ves. 66; Mair v. Glennie, 4 
Man. & Sel. 240; Bay v. Fairbahm, 2 Bam. & 
Aid. 193 ; S. C. in error, 2 Bro<l. Sc Bing. 114 ; Kirkl^ 
v. Hodgson^ 1 Bam. & Cr. 586 ; llaU v. Gumey, 
3 Doug. 353; Ex parte Kensingtons^ 2 Ves. & 
B. 79 ; Brown v. Savage^ 4 Drew. 635-640 ; 6 Geo. 
4, c. 110, 8. 31 ; 3 & 4 Will. 4, c 55, s. 31 ; 8 & 9 
Vict, c 89, s. 34; 17 & 18 Vict, c 104; 17 & 18 
Vict. c. 36 ; Bughes v. Morris, 9 Hare, 636 ; S. C. 
2 De G. M. & G. 349 ; Ex parte Barclay, 5 De G. 
M. & G. 403. Cur, adv, vult. 

The Lord Chancellor. — On account of the great 
importance of this case to the commercial interests of 
the country, I have very deliberately examined the 
statutes and the authorities on which it depends ; and, 
having done so, I have little more to observe than that 
I entirely approve of the decision appealed against, and 
concur in all the reasoning of the V.C. by which he 
supported it. Indeed his very elaborate and masterly 
judgment seems to me entirely to exhaust the subject. 
I will only add that if the sUt. 17 & 18 Vict. c. 104, 
had been the first and only legislation respecting the 
transfer and mortgage of Britidi ships, I should have 
held that the forms of transfer and mortgage required 
by sects. 55 and 66 must be substantially followed, 
although there be no negative words dechiring that all 
transfers and mortgages hi any other form shall be null 
and void. No universal role can be laid down for 
the constmction of statutes, as to whether mandatory 
enactments shall be considered directoiy only, or obli- 
gatory, with an unplied nullification for disobedience. 
It is the duty of courts of justice to try to get at the 
real intention of the Legislature, by carefully attfttA- 
ing to the whole 80op« ot t^« ^UXaXA VkVb ^\i1^rQA^ 
Looking to the peat 'p«cidAin\^ <A ^% Iwh» ^1 >anai»n 
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fer and mortgage here required, and the purposes which 
they were to serve, I cannot donbt that the Legislatore 
intended that these and no other forms were to be osed. 
A disclosure of the true and actual owners of every 
British ship is considered to be of the utmost import- 
ance, with a view to the commercial privileges which 
British ships are entitled to, and still more with a view 
to the proper use and the honour of the British flag. 
The State can only attain the desired information by 
the register disclosing the names of the true owners 
and by the register being considered by the State the 
only evidence of ownership. To acknowledge the title 
of a totally different set of owners from that repre- 
sented in tiie register, would, I think, be at variance 
with the policy, and a violation of the enactments, of 
the Legislatm'e. The case of the appellants seemf to 
depend entirely upon a comparison between the 17 & 18 
Vict. c. 104 with the 8 & 9 Vict, c 89, and the 
other antecedent Acts respecting the registration of 
ships, and upon finding in the antecedent Acts express 
negative and nullifying words, which are now omitted. 
But this comparison seems to me quite insufficient to 
indicate such an important change in the policy of the 
Legislature as is contended for; when we consider 
^at the statute now in force also re-enacts the clauses 
of the former Acts, which prove the great importance 
attached by the Legislature to the information which 
an observance of the prescribed forms alone can secure. 
And if it had been the wish of the Legislature to give 
•effect indiscriminately to all the modes in which, at 
•common law, an equitable interest might be created in 
:ships as in other chattels, surely a proviso would have 
•been added to the mandatory sections, that, although 
these forms of transfer and mortgsge are prescribed, 
any others should be held effectual. The objections 
arising from the use of the word " beneficial** in the 
43rd and other sections are, I think, completely 
answered by the V. C. His decision on this great 
question standing, the other questions on "reputed 
ownership" and the Bills of Sale Registration Act 
'become immaterial, and I have only to acyudge that 
•the appeal be dismissed with costs. 

Solicitors, Gregorys^ Skirrow and Rowdiffe ; Field 
iind Hoscoe, 



C0T7BT OF aiTEEirS BENOH. 

Beported by Johh Thoxpsost, T. W. 8Amn>RRS, and C. J. D. 
UaBTBUCT, Esqnk, Barrlsters-At-Law. 

Jan. 22 and 25. 

DuTTON r. POWLKS. 

In an action by the owners of a vessel against tlie 
charterers^ the declaration alleged thai it was usual 
and customary at Liverpool for the shippers of goods 
by vessel to make out for the captain a correct copy 
of each bill of lading^ and that the skippers of the 
cargo did make out copies of eight billsof lading for 
the captain of the said vessel^ and did deliver the said 
copies to the defendant for the said captain. It 
then alleged tJiat it toas necessary, as d^endatU 
knew, for the purposes cf the voyage, that before 
sailing a consular manifest should be made out, and 
that it was the duty of defendant as such charter^', 
and having in his possession the captain's copies of 
the said biUs of lading, on request of the owners 
of the ship, to hand over and give aU such 
copies for the purpose of enabling a complete con- 
stdar manifest to be made out. That defendant 
was requested, but only handed over six out of the 
eight bUls of lading: 

Meld, that there was no such duty <u alleged to hand 
<wer tfte copies of the bills of lading, and thai, there- 
fore, the dedaratioH was bad, and there was no 
cause of action. 

Charter-party. — The plaintiffs were owners of the 
.wrnad Pamueoj and the defendants, merohaats at U- 



verpool, chartered it for a voyage to Puerto CabeQoaiid 
Curacoa. The declaration alleged that it was thereby 
further agreed that the master should, at defendinti' 
request, sign bills of lading in the usual and coatonsij 
manner, and at any rate of freight that mi^t be fiOed 
in and made payable in any manner the defendanti 
might choose, without prejudice to the said charter- 
party, and that he should attend at the broker's oSee, 
at least twice a day after the loading shotdd oommeoee, 
for the purpose of signing such bills of lading. That tb 
defendaiits put up the vessel as a general ship, and 
that a large quantity of goods was shipped by defen- 
dants at Liverpool, and eight bills of lading were dnlj 
made by the shippers of the said goods, and signed 1^ 
the captain, in respect of the goods. That it was sad 
is usual and customary at Liverpool for the shippen of 
goods by vessels to make out for the captain a oorroet 
copy of each bill of lading, and that the shippers of 
the cargo did make out copies of the said eight bilbof 
lading for the captain of the said vessel, anddi^ ddiiw 
the said copies to the defendant for the said csfitun. 
That it became and was necessary, as defendant knev 
for the purposes of the said voyage, and to secnze Hbe 
said goods so shipped from being seized or confisotad 
abroad, and to enable the plaintiffs to deliver the siid 
goods to the consignees thereof abroad, that beftie 
the ship sailed from Liverpool a consular manifest 
should be made out at Liverpool, in which an aocoiato 
account and description of the goods shipped and in- 
cluded in the eight bills of lading should be gifO. 
That it was the duty of the defendmit as such charterer, 
and having in his possession the captain*8 copies of tlie 
said bills of lading, upon being requested by the ownen 
of the vessel, and as incident to the charter-party and 
the circumstances aforesaid, to hand over and give ill 
such captain*s copies, for the purpose of enabling a 
complete and accurate consular manifest to be nudi ' 
out. That defendant was required by the plaintiffs ti 
hand over the captain^s copies of the bills of lading to 
their agent, to make out such consular manifest. Thit 
defendant only handed over copies of six out of the 
said eight bills of lading as and for tlie whole of the 
bills of lading applicable or relating to the goodk 
Whereby and by reason of such negligence and wSfir 
conduct, &c. 

Demurrer and joinder in demurrer. 

MeUish for defendant in support of demurrer. — ^X^ 
declaration shows no cause of action ; there is no lO^ 
cause in the charter-party; there is no misrepreseaC^ 
tion, and the negligence alleged is not suffide**-^ 
[Hill, J. — I thought the declaration might be amenc^^ 
and made a good declaration, but my brother Croii»>JP 
ton suggests that it was the duty of the shippen ^ 
give copies of the bills of lading.] There is nothi^^ 
stated in the declaration to cast the alleged duty ^^ 
the defendants. 

MUward in support of the declaration. — This ^ 
not an ordinary charter-party, but is an agrecm*^ 
entered into with the view of putting the vessel on 
berth as a general ship, the charterer agreeing to piy^ 
lump sum for the voyage, and the shippers <rf t^^ 
goods agreeing to pay him for their carriage. It ^ 
more like a demise of the vessel than an ordina.^ 
charter-party. The captain is to attend at t^ 
broker*s to sign the bills of lading for the shippers ^ 
goods. It was necessary that there should be 
consular manifest, and the duty is cast on the cha^ 
terers, the defendants, to supply the materials fr^J^ 
which it was to be made out, for they are the <>^i 
persons who could perform this necessary duty, whi^ 
was essential to the carrying out of the agreeme^* 
between the plaintiffs and defendants. Then they <^ 
hand over ux copies of the bUls of lading ** as and fi^ 
the whole of the biUs of ladmg.** That is an ingre£fl»^ 
showing by theur conduct that the defendants were t^ 
do the duty laid: (JBumett v. Lynth, 5 B.&C. 589 » 



MARITIME LAW CASES. 



23 



•0 



Daiqeli. v. Bond. 



[C. B. 



r. Maiiland, 6 C. & B. 470; Boorman ▼. 
3 Q. B. 511 ; MarzeUi y. WUlkmia, 1 B. & 
\ ; Uumfre^ v. DaU, 7 E. &B.) 
iPTOjr, J.— The only doubt that has crosned 
id b as to the allegation of di^ty; but the 
ies are very strong to show that the allegatiun 
is only an inference of law from the precedent 
ited in the declaration. If there is a bad alle< 
f duty, it is not material if the facts averred 
cient to sustain the breach alleged^ while, on 
r hand, a good allegation of duty is not enoui;h 
ctsayerred are not sufficient to sustain it The 
n in this declaration refers to all the preceding 
and is an allegation of duty supposed to be 
by kw ; and therefore, if the circumstances or 
ter-party do not warrant it, it is bad. The 
ion is to be construed against the pleader. Then 
; see how the declaration will stand on striking 
allegation of duty, whether the facts or the 
party raise the duty supposed. The declara- 
tes that it was usual and customary among 
ts at Liverpool for the shippers of goods to 
t for the captain a correct copy of each bill of 
but that is only another mode of stating the 
, and does not answer the objections made by 
lish, that there is nothing stated in the decla- 
hich casts this duty on the defendant. Hiere 
dlegation that it was the duty of the chnr- 
> make out copies for the plaintiffs with- 
srenoe to the circumstances of the case, 
not their duty to do so by virtue of 
:nict, nor according to tlie usage of mcr- 
Jiat I can see. I cannot make out that the 
of tho goods handed the copies of the bills of 
the defendants instead of the plaintiffs, or 
pe was any contract with the pUintiffs that 
ndants should render copies to them. It is 
averred that the defendants knew that it was 
f, to enable the plaintiffs to deliver the goods 
that a consular manifest should be made out ; 
mot draw any inference of a contract from .' uch 
ir civcumstances that the defendants should 
sr copies of the bills of lading to the plaintiffs, 
trs that there is no such mercantile usage. 
s next point is, does the handing of copies of 
of lading to the defendants by the shippers of 
Is oonsUtyte a bailment ? If it could be made 
ndence that there had been any communica- 
ween the plaintiffs and defendants to that 
might do so ; but, as the case stands, it appears 
shippers of the goods handed over the copies 
lb of lading under the circumstances stated, 
pers, therefore, are the bailors, and there being 
to show any agreement with the plaintiffs 
! subject, they are the parties who should be 
to the custody of the bills of lading, and not 
itiffs. Then tho allegation that the defendants 
ded over copies of six out of the eight bills of 
as for the whole,'* is relied on by the plaintiffs. 
t was answered on tho ground that, if so, it 
»re misrepresentation, for which, if deceitfully 
perly made, an action might lie at the suit of 
rs, if at the suit of any one On the whole I 
pinion that the declaration cannot be sop- 

J. — I am of the same opinion. This is an 
>r the nonperformance of a duty, and there 
Tacts or circumstances, nor is there any ex- 
ntract alleged to support the duty Con- 
or. The allegations in the declaration, 
indgment, exclude and do not impose the 
t does not appear that the plaintiffs employed 
lin to make out copies of the bill of lading for 
that they had any communication with him 
ibject, or that there was any undertaking by 
iMte to do so. I think the plainti£b fail to 



make out a cause of action. None of the cases dted 
apply. In Boorman v. Brown there was an express 
employment, and in BumeU v. Lynch there was an ex- 
press privity between plaintiff and defendant. 

Judgment for the defendants. 



C0T7BT OF COIOION BENOH. 

Reported by DAinxL Thomas Eva^s and W. Matd, Esars.. 
BarrUter»-at-Law. ' ^ * 

Tuesday, Jan. 15. 

Daxiellv. Bond. 

Production and inspection of doeuments^C, L. P, A. 

1854, 17 ^ 18 V'icL c. 125, *. 50. 
Fn an action by the consignees of the cargo of a ship 
against the sh^ounter for damage to the cargo 
through leakage, the damage was admitted, and 
the mom question in contest was whether it was 
occasioned by the unseaworthiness of the ship, or 
from an injury by a lighter in loading her. The 
vessel lying at a foreign port was surveyed and 
repaired there. The plaintiff believing that inspec- 
tion of the survetfS and shipwright's bill for the 
repairs would show whether the damage was occa- 
sioned by tmseaworthiness, as aleged, applied to 
the court under sect. 50 of the C, L, P. A. 1854, 
which gives the court or a judge power to make 
such order therein as shall be just, for leave ta 
inipect the said documents, and t/ie court, holding- 
that the documents had a proximate tendency to elu-- 
cidate the inquiry, ordered inspection accord- 
ingly. 

F. M, White moved herein for a rule calling on the 
defendant to show cause why inspection should not be 
granted to plaintiff of certain surveys made of a ship 
at Barbadoes, and the shipwright* s bill for the repairs nt' 
the said vessel. The matter had been before Willes, J^ 
at chambers, and was by him referred to the court. It 
was an action by the consignees of a cargo of sugar 
agunst the owner of a ship. The declaration contained 
first, a count for the nondelivery of the goods com- 
mitted to the shipowner for carriage; secondly, a 
count on a warranty of seaworthiness, and breacb 
thereof; thirdly, a count in trover ; fourthly, a count 
for moneys received by defendants on tho sale of tho 
damaged sugar. The defendants admitted the 
damage to the sugar through leakage of the ship, and 
the main point in dispute between the parties wns, 
whether the said leakage was caused, as plaintiff alleged, 
through unseaworthiness of the vessel, she not being 
fitted for a cargo of sugar) or, as the defendant alleged, 
through injuries caused in loading her, by the bumping 
of a lighter against her side. At the time of the 
damage, surveys were taken in the usual way at the 
request of tho master, who made protest, and certain 
repairs were made to the ship. Tho plainiiff now 
seeks to have inspection of the said surveys, and of the 
shipwright's bill for repairs, so as to enable hun to 
shape his course accordingly. This application is made 
under the C. L. P. A. 1854, sect 50, which provides 
** that upon the application of either party to any 
cause, &C., upon affidavit by such party of his belief 
that any doctunent, to the production of which he is 
entitled, for the purpose of discovery or otherwise, is in 
the possession or power of the opposite party, it shall 
be lawful for the court or jud^e to order that the party 
against whom such application is made shull answer an 
affidavit stating what documents he has in his posses- 
sion or power relating to the matters in dispute, or what 
he knows as to the custody of any of them, and whether 
he objects (and if so on what grounds) to the produc- 
tion of sach as are in his possession or power ; and 
upon such affidavit being made, the court or judge 
may make such further order thereon as iK«W. Vm 
just** In the ]pr«Miit oiab^ V\k« tran«^% voki^ ^^ 
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shipwright's bill for repairs may become important 
evidence for the phiintiff, as showing that the ship 
was unseaworthj, though warranted sound, staunch 
and strong. 

Watkin Williams showed cause in the first instance. 
— The discoyery hero sought is under the C. L. P. A., 
which gives the court jurisdiction to do what to the 
court shall appear just. The inspection of these docu- 
ments would not be just, but would be inquisitorial. 
The practice of the Court of Ch. may throw light upon 
the question what is just in such an application as this : 
(Wigram on Discoyery, pp. 14, 15 and 207.) It is con- 
fined to evidence of the party^s own case. In order to 
entitle plaintiff to an inspection of these documents, he 
must show that they actually are evidence for him ; 
the onus is upon him to do this— it is not enough to 
say they possibly may be evidence for him. If this 
should be permitted, the court would not only be allowing 
but assisting inquisitorial proceedings, which the Court 
of Ch. has laid down should not be done : (W'^gi''^i"i 
165, 167 and 210.) In the next place these documents 
are not evidence at alL [Willes, J. — There may be 
eontradictory surveys ; the captam may have employed 
a surveyor, and Lloyds may have employed a surveyor.] 
Yes ; and these may be contradictory, which will ac- 
count for three separate surveyors reporting. It would 
be dangerous to lay down a rule that a party is entitled 
to inspection of what may be evidence, for that would 
be to allow fishing into the opponent's case, and 
directly encourage perjury : (Reg. v. Holland, 4 'f . R. 
691.) That case states the reason why one party shall 
not be permitted to fish into the other party's cose. 
As these documents are not evidence, the plaintiff has 
no right to inspect them; at all events, it is upon him to 
show that they are evidence, and this he has not done. 
It is not enough to say that probably they may be 
useful by putting him on a track of inquiry which may 
assist him at the trial. 

White was not heard in reply. 

Erle, C. J. — I am of opinion that this rule ought 
to be absolute. The statute has given to the court or 
judge a very wide power in directing the production of 
documents for inspection, limiting it only to what shall 
seem to them just I am aware of the danger of 
pushing this discretion too far, but here the facts of 
the case seem to fall within the power given to the 
court by the statute. The documents of which in- 
spection is here sought have at all events a proxi- 
mate tendency to elucidate the inquiry involved in this 
case ; they seem to me to be closely connected with the 
ascertainment of the truth. These are not instruments 
of a private or secret nature ; the surveys of a vessel 
are of a public nature, and so also is the shipwright's 
bill. If not obviously evidence of a direct character, these 
documents might become necessary at the trial ; clearly 
they might prove the matter for cross-examination. 
The facts before the court bring this case within the 
discretionary power conferred on the court by the 
statute, and this being our opinion the rule must be 
absolute. 

WiLLES, J. — I am of the same opinion. We have 
often been pressed at chambers with objections such as 
have been raised by Mr. Williams, and the instance 
of underwriters has been urged as a reason for 
an extensive use of its power by the court. But in the 
instance of these surveys and the shipwright's bill for 
repairs, it must not be overlooked that the matter to 
which they relate took place at a foreign port, and the 
plaintiff can only ascertain what there took place by 
looking at these documents. I confess I can discover 
no difference in principle between the present case and 
the case of underwriters. I am glad the question has 
been raised, and the opinion of the court taken upon it 
— tnat opinion being that documents having a direct or 
proximate bearing upon the case to be tried, such as 
these surveys and the shipwright's bill clearly have, 



must be produced when called for. For these reasons 
I entirely concur that this rule should be absolute. 

Keating, J. concurred. 

Williams, J. — I express my concurrence with the 
rest of the court, that these documents must be pio- 
duced for inspection, and I do this upon the construe- 
tion of the statute. Here the documents sought an 
themselves evidence. The plaintiff wishes to prow 
that the ship was not seaworthy, and for this pnrpon 
he desires to see the shipwright's bill, which wUl leave 
no doubt upon the matter, but will directly show 
whether the vessel really was seaworthy or otherwise. 

Rttle abeobUe. 

Dmee and Sons, Billiter-square, attorneys for the 
plaintiff. 

COT7BT OF ADMTRATiTY. 

Reported by YBioioir Luimnrr.TON, Esq., BarrUt«s«t-Ltw. 

Friday, Dec. 21, 
The .Tohannes. 
Salrage qfU/e from a foreign ship an the high seta, 
17 cf 18 Fie/, c. 104, ss. 458, 459, 460, 476- 
Applicatum of British statutes to foreHgntrs out of 
Jurisdiction. 
The Court of Admiralty has no original jurisdiolim 
to award salvage, for tlte saving of life only ; aW 
the Merchant S/dpping Act 1854 does not gise 
the court jurisdiction over salvage of life only per- 
formed on the high seas, at a distance of more thas 
three miles from the shore of the United Kingdom, 
at least if the ship Jrom which the lives are sassi 
i* a foreign ship. It is immaterial to this guestiim 
that before action the ship has been brought by other 
salvors into a British port. 
Operation of British statutes to foreigners out of tk 
jurisdiction considered. 
Salvage. 

This was an action bronght by some Yarmentlr 
smacksmen against the Prussian vessel the Johtmsm, 
and her owners, Prussian subjects, interveninr;. Tbe 
petition stated that the salvors had fallen in with tfa« 
vessel seventy miles eastward of Yarmouth, a wreck, wi 
had taken off from her five of the crew, and bronght 
them into Hull ; that the vessel had afterwards beea 
brought into Grimsby by other salvors. The admis- 
sion of this petition was now opposed. The follovinff 
sections of the Merchant Shipping Act'1854 (17 ^^ 
18 Vict. c. 104) are referred to in the arguments and 
judgment 

Salvage in the United Kingdom. 
Sect. 451. In the following cases (that is to 8av';> 
whenever any ship or boat is stranded or otherwise 
in distress, on the shore of any sea or tidal wattff 
situate within the limits of the United Kingdom, sxid 
services are rendered by any person ; 



(1.) In assisting such ship or boat ; 



saving the lives of the persons belonging Uf 

such ship or boat ; 
(3.) In saving the cargo or apparel of such ship oT 

boat, or any portion thereof ; 
And whenever any wreck is saved by any persotf 
other than a receiver within the United Kinplom ; 
there shall be payable by the owners of such ship o>t^ 
boat, cai^, apparel, or wreck, to the person by wlioii> 
such services, or any of them are rendered, or by whofl» 
such wreck is saved, a reasonable amount of salvage, 
together with all expenses properly incurred by theio 
in the performance of such services, or the saving of 
such wreck, the amofint of such salvage and expensetf 
(which expenses are hereinafter included under tb» 
term salvage), to be determined in case of dispute ia 
manner hereinafter mentioned. 

459. Salvage in respect of the preservation of tb* 
life or lives of any person or persons, belonging to sBf 
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uch ship or boat as hforesaid, shall be payable by tlic 
'wncrs of the ship or Iwat, in priority to all other 
Uums for salvage ; and in cases where such ship or 
•oat IS destroyed, or where the value thereof is iusuffi- 
ient, after payment of the actual expenses incurred. 
o pay the amount of salvage due iii respect of any 
ife or lives, the Board of Trade may in its discretion 
twanl to the salvors of such life or lives, out of the 
tleruantile ftlarine Fund, such sum or sums as it 
leems iit, in whole or part satlsfjiction of any amount 
>f salvage so left unpaid in respect of such life or lives. 
460. Disputes with respect to salvage arising 
nthin the I>om)daries of the Cinque Ports shall be 
ietennined in the manner in which the same havu 
kitherto beeu determine«l ; but whenever any dispute 
rises elsewhere in the United Kingdom between thi- 
wners of any such ship, boat, cargo, apparel, or 
rreck, as aforesaid, and the salvors, as to the amount 
f salvage, and the parties to the dispute c^umot 
gree fls to the settlement thereof, by arbitration or 
thervrise, then, if the sum claimed does not exceed 
!00/., such dispute shall be referred to the arbitration 
ff any two justices of the peace resident as follows t 
that is to say) in case of wreck — resident at or near 
be place where such wreck is found : in case of ser- 
ices rendered to any ship or boat, or to the persons, 
argo, or apparel belonging thereto — resident at or 
»ear the place where such ship or boat is lying, or at 
>r near the first port or place in the United' Kingdom, 
nto wlilch sucli ship or boat is brought, after tho 
xxarrence of the accident by reason whereof the claim 
to salvage arises. But If the snm claimed exceed.s 
2001., such dispute may, with the coubent of the psr- 
ties, be referred to the nrbitnition of such justices as 
aforesaid, but if tliey do not ©maent shall, in England, 
be decided by the High Court of Admiralty of Knglund, 
m Ireland by the High Court of Admiralty of Ireland, 
and m Scotland by the Court of Sessions ; subject to 
this proviso, that if the claimants in such dispute do 
not recover in sucli Court of Admiralty, or Court of 
Sewon a greater sum than 200/, they shall not, 
imlenthe court certifies that the case is a fit one to be 
tried in a Superior Court, recover any costs, charges, 
<» expenses iucurred by them in tlio prosecution of 
their claim. And every dispute with respect to salv.igo 
^y be heard and adjudicated upon, on the application 
^Jther of the salvor or of the owner of tho property 
**l»ed, or of their respective agents. 

Jnritdictfon of the Uigh Court of Admiralty, 
476. Subject to the provisions of this Act, the High 
^^int of Admiralty shall have jurisdiction to decide 
JP^ «U cUima whatsoever rehiting to salvago, whether 
™ ■ervices in respect to which salvage is clahned 
^ performed upon the high seas, or within the body 
^*oy county, or partly in one place and partly in the 
^•r, or whether the wreck is found at sea, or cost 
'^Pon the hmd, or partly in the sea and partly on land. 
I^uiungtoH against the petition. — Admitting the 
J«ct« as alleged in tho petition, tlie court has no power 
*Jpve reward for the saving of life only from a foreign 
•"'P on the high seas. Apart from statute, the court 
^J^nly has no such power, even where the ship is a 
*'t«»h ship : that was decided in the Zephyrus^ 1 
."• R. 829, overruling the judgment of Sir John Nicholl 
Jl the Que«» Mahy 3 Hag. 242. The statute 9 
* jO Vict. c. 99, 8. 1 9, made salvage j)ayable for the 
^H of life, but tins provision waw never appealed to 
."> the Conrt of Admiralty, as Mr. Dowdeswell suggests 
2^ edition of the Alerchant Shipping Act, p. 193, 
r^*« the Act did not prescribe by whom the money 
7^ Wrable, or how the payment was to be enforced ; 
JJJtw whole Act is now repealed by the Merchant 



^ rr-rf Bepeal Act, 17 & 18 Vict. c. 120, s. 4. The 
i'SS* Shipping Act 1854, 17 & 18 Vict c. 104, 
'Wwobtly the sections 458, 459, makes salvage, 
[Mab. Cas.] 



payable by the owners of the ship for the saving of 
human life, and in priority to :l11 other claims for 
salvage ; but only where the ►er\'it;es have been ren- 
dered in the United Kingdom. These and tho fol- 
lowing sections are headed *' Salvage in the United 
King 'om ;" the same terms are often repeated in the 
strciions; and with respect to tiie 460th section, tho 
court has held, in the Leda, Swabey, 42 ; the Actif, 
Swabey, 237, and other c:isfs, that it applies only to 
salvage rendered within three miles of the .shore of 
the United Kingdom. The cases in which salvage 
has been given for the saving of life, only, are the 
fiari/ey, Swabey, 198; and Coromandel^ Swabey, 205 ; 
and in inith those otscs tho salvage was from a British 
ship, apparently within British waters. Sect. 476 
no doubt gives jurisdiction in very large terms, but it 
is submitted does not extend to salvage of life on the 
high seas from a foreign ship. It is only a re-enact- 
ment of the 4()th section of the 9 & 10 Vict, c. 99, 
which never was supposed to carry jurisdiction to this 
peculiar case. The British I-^egislature has properly no 
authority to midce laws respecting the rights of 
foreigners on the high seas, and therefore any con- 
struction of a statute is to be preferred to one which 
would make Parliament exercise an usurped power. In 
the ZoUoertin^ Swabey, 97, the leading case which 
decidetl that tho statutory nde of port helm was not 
applicable to the case of a collision between a British 
and a foreign ship on the high seas, the Court said : 
" In endeavimring to put a construction on a statute it 
must be borne in mind how far the power of the 
British legislature extends ; for, unless the words are so 
clear that a contrzuy construction can in no way be 
avoided, I must presume that the Legislature did not 
intend to go beyond this power. The laws of Great 
Britain affect her own subjects everywhere ; foreigners 
only when within her own jurisdiction. Tho words of 
the section are in themselves ample, but they must be 
limited by the general Irniits of the power of the Legis- 
lature." That case was referred to and the principle 
acted upon in Copt v. Doh^ly, 4 K. &. J. 367 ; and 
T/ie General Iron ^rew Collier Company v. Shurnianns, 
6 .Jur. N. S. 883. There is no difficulty, if in this 
section the expression " salvage '' receives its ancient 
and well-recognised meaning, of services saving ship. 
To hold otherwise is to render the local limitations so 
carefully enacted in sects. 458, 460, wholly inopera- 
tive. The subsequent saving of the ship by other 
salvors, and bringing her into an English port, cannot 
affect the question of jurLsdiction, being altogether 
independent of the ser\'ices of the phiintiffs. 

Deane^ Q.C. contra. — The court has jurisdiction by 
the joint operation of sects. 458, 459, 460, 476 of the 
Merchant Shipping Act. Sect. 476 gives juiisdiction 
over "all claims whatsoever relating to salvage for 
services rendered on the high sea|," and the principle 
of giving salvage for the saving of life had previously 
l>een enacted by sects. 458, 459. Apart, therefore, from 
considerations of policy and justice, there seems a 
peculiar propriety in concluding that this section does 
extend to the case of saving of life. Sect. 476 more- 
over distinctly refers to sect. 458, both in the words 
'* subject t« the provisions of this Act " and in the use 
of the word " services," which is defined by sect. 458 
to include tho saving of life. Tho subsequent lyinging 
<>f the shi|) into an English port is important, not only 
as giving a fund upon which the court can act, but 
because it brings the case within sect. 458, satisfying 
the condition of the vessel " being distressetl within 
the limits of the United Kingdom.'* The principle of 
giving salvage for the saving of life, imposed l)eyond 
all doubt in certain limits by the Act of Parliament, 
has bi-en carried out in tliis court in the Hartley and 
the Coroman'lrl, and in the Privy Oouncil in the 
ClarisM, Swabey, 129, and ought to be applied to ctfu&«;ih 
occurring on the hig\v seaa. 
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Ludiingttm in reply. 

Dr. LrsiiiNGTox. — Thw h a cause of salrage for 
tlie pre»ervatIon of life oiilj. The asserted salvors are 
the owners and crew of two Yarmouth smacks; 
and the petition allefres that thej left Yannouth in 
April last, on a fishing voyage ; that on the 29th May, 
when seventy miles from the shore, they fell in with the 
Prussian vessel Johamiet waterlogged, and with great 
difficulty saved from her the mate and four men, the 
only survivors of her crew, and carried them to Yar- 
mouth ; that it was impracticable for them to salve the 
vessel, but that afterwards she was brought in by other 
salvors to Grimsby. A motion is now made on behalf 
of the Prussian owners that the petition should be 
rejected. This motion is equivalent to n demurrer, 
and all the facts stated in the petition must be taken 
to be true. The case n>solves itself into this question 
of law, Can the Court of Admiralty decree salvage 
for the saving of life alone from a foreign vessel, which 
was at the time on the high seas out of British Juris- 
diction ? On the part of the owners it is con- 
tended that the court has no jurisdiction or authority 
to decree salvage in such a case, whether the 
ship is a British ship or a foreign ship; but 
certainly not if a foreign ship, because the court 
had no original jurisdiction over such a case, and no 
British statute could confer jurisdiction over foreigners 
on the high seas beyond the realm. I will consider 
first the original jurisdiction of the court with respect 
to the salvage of life unconnected with the salvage of 
property. I have formerly expressed my opinion that 
this court, without the aid of statute, had no power t*) 
decree salvage for the saving of life alone, whether 
the ship from which the persons were rescued whs a 
British or a foreign ship : (Zephyrus, 1 W. K. 329.) 
I am not aware of any reasr>n to induce me to think 
that the opinion I then expressed was erroneous. I do 
not know that by the general maritime l.iw of Kumpe, 
either in ancient or modern times, a contrary doctrine 
has been maintained. I believe, if such had been the 
case, it must have been noticed by my predeces- 
sors. Most true it is, that the preservutitm of human 
life is a much higher service than the rescuing 
from destruction of any property, however valuable, and 
deserves the most ample reward for the. risk and labour 
undergone in the perfonnance of the service. Story, 
J. says that no deviation for the purpose of saving life 
only would vitiate a policy of insurance : {'Schooner 
Boston, 1 Sumner, 335.) Still, high as the merit con- 
fessedly is, the Court of Admiralty did not deem itself 
competent to deal with such cases. Strong reasons 
might be assigned for this ul^tinence, but it is not 
necessary to travel further. I :ulhere to my opinion, 
that the court had no origimU jurisdiction to deal with 
cases of pure life-salvage. The next inquiry is, 
whether, by Act of Parliament, adequate power has 
been conferred upon the cotut to adjudicate upon cases 
of life salvage on the high seas, especially from foreign 
vesseU. In the ZoUva'tia, Swal>ey, 98, 1 expressed 
my opinion as to the power of the British i*arlianient 
to legate for foreigners, and that opinion has since 
been sanctioned by the high authority of Wood, V.O. : 
(4 K. & J. 374, &c.) I must now add this observation : 
the Instance Court of Admiralty is a umnicipal court, 
jwd it is bound to obey the statutes of the realm 
in all matters. Whatever may be my opinion 
A8 to the absence of power in the British Legislating to 
bind foreigners in transactions out of the realm, yet, if 
Parliament chose to make a clear enactment that 
foreigners should be bound in cases where in my 
opinion it had no such power, I should bo bound to 
obey the Act of Parliament. There have been doubtful 
cases ; for insUmce, in the Acts to prevent smuggling. 
For these reasons, if the enactment relate to transac- 
tions out of the realm, the inquiry is, what is tho true 
.effect and meaning of the enactment? bearing in mind 



that if the expressions used be doabtfol as totke 
operation upon foreigners, the doubt ought to be loM 
by holding that the enactment does not operate upon 
them. In the present case I liave to coniider sevend 
sections of the Merchant ^hipping Act 1854. The 
first of tliese sections appealed to by the counsel for 
the salvors, is the 4.'i8th. In the A^&i, Swabey, 40, 1 
held thtt tiiis and the following sections apply only to 
services rendered within the limits of the United Kiog- 
doin. and that those limits do not extend beyond 
three miles from the shore. I think that thiseoo- 
struction is merely giving the common sense meumi^ 
of the words used. But here the servioe — the tarii^ 
of life — was rendered out of the liraita of the United 
Kingdom, seventy miles from the shore. It is tne 
that by other persons the vessel was ultimatelT 
brought into a British port; but what effect can be 
attributed to this circumstance ? C-ertainly no moie 
than this — that tho court would exercise joris&tioa 
in rem for the enforcement of all lawful dairos ; bit 
if the claim be not other\viNe lawful, the briopoK 
the ship within the jurisdiction of this cout 
cannot make that a lawful claim which before bad so 
legal foundation. I am therefore of opinion, that the 
458th and 400th sections do not give the oonrt ja»- 
diction to deal with this case. The salvors tbeo tfif 
on the 476th section, which is as follows : " Solject 
to the pmnsiors of this Act, the High Court of AdDn- 
rulty shall have jurisdiction to decide upon all dsims 
wliatsoever ndating to salvage, whether the services in 
respect of which salvage is claimed were perfonned 
upon the high' seas, or within the body of any ooontf. 
or partly in one place and partly in the other, aid 
whether the wreck is found at sea, or cast apes 
the land, or partly in the sea and partly on laiii" 
This section is wholly silent as to salvage of life. It 
gives the court jurisdiction in all the cases mentioaed 
in the 458th section, subject to the restrictions in tbt 
section contained ; but it does not enable the court t» 
extend the provisions of the 458th section. It doc» 
not f.inpower the court to say that, because sect 458 
has given salvage for the sanng of life witliin oertaiB 
limits, and sect. 460 has given jurisdiction cenenllr 
over cases of salvage services rendered withm \h» 
limits, the Legislature hereby gives salvage for the 
saving of life all over the seas. I have no doubt npos 
this view of the case ; but if there were room for doobt, 
there are other reasons to confirm my concluaon. li 
it possible to suppose that Parliament, inten^i^to 
enai^t that salvage should be paid for the saving of Itfe 
on the high seas, would have adopted this form of es- 
pression ? It is manifest that smdi an intention would 
have been expressed very diflenmtly. Again, whit 
was the real purport of this section ? It is true thit 
its effoct must be primarily judged by the words, but 
the other circumstances must not be lost mght of. I 
believe that this section was intended for the porpoM 
only of giving the Court of Admiralty jurisdiction ia 
certain cases in which that jurisdiction had been 
before disputed, by reason that the service bad 
Ikm'U performed wholly or in part on land 
within the body of a county. I am well aware 
that it may be s^d, how grievous it is that 
men should risk their lives for the preservatioa of 
others, and yet be excluded from resorting to thisoomt 
for an adequate reward, when the property has been 
brought by others into a port of this country, and that 
merely because the lives may have been saved above three 
miles fVom shore. This may be so, and there may or 
may not be good reasons why the Legislature did not 
dedare such services should be rewarded by an actio&ts 
rem ; but it is obvious that no such consideration eaa 
confer jurisdiction. Even if I could infer, which I 
cannot, that Parliament intended to include the pit- 
sent case, my answer woidd be, qttod voluU non <&»<• 
For these reasons, I u!n of opinion that tins petiUon 
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miut be n*jecteU. I shall leave, howi-vcr, each party 
to pay their uwa costs. 

Ski/neith^ proctor for the salvors. 

Coote for the owners. _^__ 

Fridatf^ Jan, 18. 
TiiK Kaui. ok ArcKi.AJ(i>. 
CofliMMn — ComjmlMny pilotage — PUottuje certificate — 
6 Geo. 4, c. 125, «. 59—17 ^ 18 Vict, c. 104, 
«. .^2, 353, 354, 35.5, 370. 379—17 »| 18 Vict. 
c. 120, M. 3, 4^0rJersiu couaciij ISth Feb. 1854 
ami I6lh July 1857 — Construction of stutiUe* in 
Admiralhf Court. 
Tkm exemptions from emnimlsory pilotage given 1/g 6 
Geo, 4, c. 125, «. .59 {ntpptemented by Ortler in 
Vwmci^ 18M FA. 1854) arewtaintavted bg sect. 353 
of the Merekaut Skipping Act 1854, and qnali/y 
eeeU, 376, 379 of thai Act. R. r. Stanton, 8 F. ij- 
A.445,^oarnoer/. 
7^ Order m Connciff IGth Jttlg 1857 {purporting to 
approve a bge-tato of' the Trmitg-house) biing b(tsed 
o* a construction of the law held erroneous by the 
Court of (I, fi., imposes no new pilotttge obligation, 
amd Of ids no new exemption from comimltory pilotage. 
A British sh'»p, trading betweeen Boulogne and tJte 
Baltic, awl carrying jmssengers, is not bound to 
employ a licensed pUot in the river Thames. 
Vmder the 332nd seetiott of the Merchant /Shipping 
Act, a pilotage axUltority with the consetit of Iter 
Majesty in Council, has no authority to create a new 
pemil tMigatiott to employ a licensed pilot ; but only 
aasthority to create or exteml oh exemption from 
eumpuisory pilotage, wiih or without cimdition. 
l/mhreect. 355 the Ikmrd of Trade can issue certifi- 
cates to masters or mates of ships described in sect, 
354, and iff' such ships only. 
A pilotnge certificate issued to a master under sect. 
:i55, describing the ship as the jrrojterty of a person 
who was not the tnoner either at tfie time of the 
jprmtiimg of the certificate^ or at tite time of a colli- 
siom eubeequently occurring, is incalid at the time of 
that eolHsion, 
Im the comstruetum of a statute the Court of Admindty 
is homtd to follow the decision of a court of common 
Jaw, 

Collision.— On thu Ist Dec. 1859 the Fttrl of 
AmdsUmd, thu vesstrl pruceedetl against, came into col- 
fisioii with the seagoing barge Bet*ey in the liver 
Thomei. Her ordinary occupation was carntiiig goods 
and pAMOigent between J^oudun and Kuttei-dani, and at 
the time ot* the collision she was in prosecution of a 
▼oyage from Itotterdoui to I^ndon, and was curving u 
geneml cargo and one passenger. A licensed Trinity- 
hmise pilot was in charge of her, and the court found 
on the bearing that the accident Wiis ncaisioned solely 
by bis default. 

Ob a subseqaent day (28tli Nor.) the question was 
aigued, whether the owners of the Earl of Auckland 
wen liable in the damages. 

William Appleton, tho master of the Farl of 

Audtland, had at the date of the collision the ff»Ilowing 

eertificate :-* 

** Bj order of tlie Lords of the CommittiK^ of Trivr 

Council tor Trade. 

(Seal of the \\o»rd of Tnide.) 

** Certiticato of pilotage. 

"No. of certificate, 150,070. 

"Whereaa William West Appleton has produced 

aatkfactoiy proof of having continuously piloted, from 

Uaj Ist 1853 to May 1st 1855, a ship having » 

draft of water of eleven feet, within the following 

fimits, i^B., from London-bridge to Dungcness, but not 

into any of the intermediate ports. 

** In pnnnance of the 355th section of the Mer- 
duuit Shippnig Act 1854, we grant tliis certificate to 
William Wcit Appleton, authoruiing him, notwith- 



standing an^thiii;; in the 354th section of the said Act 
contained, to pilot any ship being tho pniperty of 
William Henry Carey, of London, and not drawing 
more than eleven feet of water within the above- 
mrntioned limits. 

" This certiticiite to b«! in force for one year, and no 
lon;X»'>'» unless renewed. 

*' Given under the seal of the Doard of Trade this 
30th dj.y of April 1855. 

" (Kegistercd) 
" W. H. Wai.kki: > Officers of tho Marint- 
** Thomas (»ray | Department. 
Entered at the General Register and Kecord 
Office of Seamen, on the30tli doy of April 1855. 

** EVERAUl) HoMK COLKMAN. 

" Date and place of birth, 1818, Harwich, Essex. 

" Xo. of certificate for home trade passenger ship, 
120,079. 

"(Signature) W. W. Apri.ETON. 

'* Issued at the port of London on the 1st day of 
May 1855. " Evkiiakd Homk Colkmaij." 

Indorsement on back of cettiticate. 

"Kene^ed for one year, pursuant to the Act 
17 & 18 Vict. c. 104, from the 1st day of May 1856. 
" EvKKAKO Homk Coij-iman, Registrar." 

Then follow three other annual renewals in like 
fonn. 

On the 30th April 1855, the date of the master's 
certiticiitc, the ship was registered as the property of 
the (ienend Screw Steam Shipping CoUipany, Mr. 
Carey having, in fact, no prop«'rty in her, but otdy 
ac*ting as bntker and general manager. On the 3 Ist 
Dec. 1856 the ship was srdd to Mr. Caa'y, and tho 
same day resold by him to Malcolmson brothers, the 
defenilants, who continued the owners to the tunc of 
the coHbiion. On the register, however, the name of 
the General Screw Steam Shipping Company was 
suffi-nrd to remain, and Mr. Carey continued to have 
the management of the ship. At the time of granting 
the certiticato Appleton was in ci^mmand of another 
vessel belonging to the Gereral Scn*w Steam Shipping 
Company, but had previonr'Iy had connnand of tho 
Furl of Auckland, In Jan. 1856 he wa.-* ap|)ointed 
to command the Farl of Auckland, and continued her 
ma^tter to tlie time of the collision. At the date of 
granting the certiticato he had inserted the name ot 
Mr. Carey as owner, regarding him as *«uch. The river 
Thames is within the I^ndon district as defineil by 
the 370th section of the Merchant Shipping Act 1854, 
and is within the limits of the Trinity-house authority. 

The following are tin* principal enactments referred 
to in the argument and judgment: — 

6 (ieo 4, c. 12.5, s. .59. Provided always, and be it 
further enacteil, that, for and notwithstanding any- 
thing in this Act c^Mitainrd, tlie master of any collier, 
or of any ship or vessel trading to Norway, or to the 
Caltegat or Baltic, or round the North Cajn;, or into 
the \\ hite Sea, on their inward or outward voyages, or 
of any constant tnuler inwards fronj tiie ports be- 
tween Boulogne inclusive and the Baltic (all such ships 
and vessels having British registers and ctmiing up 
either by the North Channel, but not otherwise) {sic\ 
or of any Irish trader using the navigation of tho 
rivers Thames or Med way, or of any ship or vessel 
employed in the regidar coasting trade of the kingdom, or 
of anyship or vessel- wholly laden with stone frwm Guern- 
sey, .lersey, Aldemey, Sark, or Man, and lieing the pro- 
duction thereof, or of any ship or vessel not exceeding 
tho burden of sixty tons British register, except as 
hereinafter provided, or of any other ship or vessel 
whatever, whilst tho same is within the limits of the 
port or place in relation to which particular provision 
hath heretofore been made by any Act or Acts of Par- 
luinient, or by any chaiter or charters for the appoint- 
ment of pilots, shall and may lawfully^ «x^.^L H(\\.V«sivi\. 
being subject to awy ^ t\v« V5V«\>SR*\i^ SXsS* Ks\*vssi- 
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posed, conduct or pilot his own ship or vessel, when 
and so long as he shall conduct or pilot the same 
without the aid or luisistance of any nn licensed pilot 
or other pei-son or persons than the ordinary crew of 
the said ship or vessel. 

Regulation for the extension of the exemptions 
froni compulsory pilotage now existing under the pro- 
visions of the 59th section of the Act 6 Geo. 4, c. 125, 
approved hy Order of her Majesty in CJouncil, dated 
18th Feb. 1854: — 

*^The masters of the under -mentioned ships and ves- 
sels shall, subject to the provision contained in the 59th 
section of the Act of Parliament, 6 (ieo. 4, c. 125, in 
respect of the employment of unlicensed persons, be 
exempted from compuh^ory pilotage, viz. : 

" Of ships and vessels trading to Norway, or to the 
Cattegat, or Baltic, or round the North Cape, or into 
the Wliite Sea, when coming up by the south channels. 

** Of ships and vessels trading to ports between 
Boulogne (inclusive) and the Baltic, on their outward 
passages, and when coming up by the south passages. 

'* Of ships and vessels passing through the limits of 
any pilotage district on their voyages from one port to 
another port, and not being bound to any port or place 
within sach limits, nor anchoring therein.** 
Merchant Shipping Act 1854, 17 ^ 18 Vict. c. 104. 

Sect. 332. Kvery pilotage authority shall ha\e 
power by bye-law, made with the consent of her 
Majesty in Council, to exempt the masters of any 
ships, or of any classes of ships, from being com- 
pelled to employ qualified pilots, and to annex any 
terms or conditions to such exemptions, and to 
reviso and extend any exemptions now existing by 
virtue of this Act or any other Act of Parliament, law, ! 
or cliarter, or by usage, upon such terms and con- ^ 
ditions, and in such manner as may appear desirable 
to such authority. 

Compulsory Pilotage (General). 

Sect. 353. Subject to any alteration to be made by 
any pilotage authority, in pursuance of the power 
hereinbefore in that behalf given, the employment of 
pilots shall continue to be compulsory in all districts 
in which the same was by law compulsory immediately 
before the time when this Act comes into operation ; 
and all exemptions from compulsory pilotage then 
existing within such districts shall also continue in 
force ; and every master of any unexemptcd ship 
navigating within any such dbtrict, who, after a 
qualified pilot has offered to take charge of such ship, 
or has made a signal for that purpose, either himself 
pilots such ship without possessing a pilotage certifi- 
cate enabling him so to do, or employs or continues to 
employ an unqualified pei^son to pilot her, and every 
master of any exempted ship navigating within any 
such district who after a qualified pilot has offered to 
take charge of such ship, or has made a signal for that 
purpose, employs or continues to employ an unqualitied 
pilot to pilot her, shall for every snch offence incur a 
penalty of double the amount of pilotage demandable 
for the conduct of such ship. 

Sect. 354. The master of every ship carrying pas- 
sengers between any place situate in the United King- 
dom, or the islands of Guernsey, Jersey, Sark, Alder- 
ney and Man, and any other place ^o situate, when 
navigating upon any Avators situate within the limits 
of any district for winch pilots are licensed by any 
pilotage autliority, under the provisions of this or of 
any other Act, or upon any part thereof so situate, 
shall, unless he or his mute has a pilotage certificate 
enabling such master or mate to pilot the said ship 
within sncii district, gnmted under the provisions 
hereinbefore contained, or such certificate as next 
hereinafter mentioned, being a certificate applicable to 
such district and to such ship, employ a quiUified 
piJot to pilot his ship ; and if he fails so to do he 



Bliall for every offence incur a penalty not exceedii^ 
one hundred pounds. 

Sect. 355. Any master or mate of a ship whidi lij 
the last preceding section is made subject to compolior^ 
pilotage, may apply to the Board of Trade for a certifi- 
cate, and the Board of Trade shall thereupon, on aatis- 
factory proof of his having continuously piloted in] 
ship within the limits of any pilotage district, or of n^ 
part or pai*ts thereof, for two years prior to tbe oooi- 
mencement of this Act, or npon satisfactory proof b^ 
examination of his competency, or otheiwise as it ma; 
deem expedient, cause to be granted to him, or to\» 
indorsed on any certificate of competency of serrio 
obtained by him under the third part of this Act, a cer 
tificate to the effect that he is authorised to pilot an^ 
ship or ships belonging to the same owner, and of ; 
draft of water not greater tlinn such draft as msj ^ 
specified in the certifiaite within the limits aforaiid 
and the said certificate shall remain in force for sod 
time as the Board of Tnide directs, and skill enibl 
tiie master or mate therein named to conduct tbeibt] 
or ships therein specified, within the limits therein de 
scribed, to the same extent as if the last preceding mc 
tion had not been p:tssed, but not further or othenrae 
and every snch master or mate shall, uixtn appljingfo 
such certificate, or for any renewid thereof, pay to tb 
Board of Trade, or as it directs, such ffos not ex 
cceding the fees payable on an examination for a mas 
t«r's certiticato of competency under the third pirt o 
this Act, as the Board of Trade directs, and sach fee 
shall bo applieil in the same manner in which tb 
fiHis payable on snch last mentioned examination ar 
made applicable. 

Compulsory Pilotage (Trinity-h<»usc). 

Sect. 376. Subject to any alteration to be made b; 
the Trinity-house and to the exemption<i hereinafVe 
contained, the pilotage districts of tlie Trinity-boos 
within which the employment of pilots is compnl«rj 
are the London district, and the Trinity-liouse ouJptf 
districts, as hereinbefore defined ; and the master o 
every ship navigating within any part of snch distiit 
or districts, who, after a qualified pilot has offered t 
take charge of such ship, or h:is made a signal fortltf 
purpose, either himself pilots such ship, withont p« 
sesHing a certificate enabling him so to do, or cmploy«<i 
coiitinnuH to employ an unqualified person to pilot hfl 
shall for every such offence, in addition tt) the pfn«lf 
hereinbefore spwified, if the Trinity-hou>e certify i- 
writing under their common se:d tliat tiie prosecutur' 
to be at liberty to pi*oceed for tlie reeovory of ^'^c 
additional penalty, incur an additional |»enally, 1^ 
exceeding .5/. for every fiflty tons burden of such sbi] 

Sect. 379. The following ships, when not carry'O 
passengers, shall be exempt from couipulsor}' pilot*! 
in the I^ndon district, and in the Triiiity-lmuse o^t 
port districts (that is to say):-(l.) Ships employ* 
in the coasting trade of the United Kingdom, l-^ 
Ships of not more than sixty tons bunlefj. (' 
Sinps trading to Boulogne, or to any place in Kiu^I 
north of Boulongo. (4.) Ships from Guernsey, J«ff. 
Aldemej, Sark, or Man, which are wholly laden «|' 
stone, being the produce of those islands. (5.) S^i] 
navigating within the limits of the p)rt to wliicli t* 
belong. (6.) Ships passing thrmpjli the limits of ^'^ 
pilotage district on their voy.igi's l)etwecn two pl**^ 
both situate out of such limits and not l)c'in.i: bound ' 
any place within such limits, nor anchoring therein. 

Merclmnt Shipping Pwpeal Act 1854, 17 iV 18 ^^ 
c. 120. 
Sect. 3. With the exception of such provision"/ 
this Act as are hereinafter i-xpressly stated to b* '^ 
tended to come into ojHjration imniediateJy oSUr *^ 
passing thereof, this Act shall como into ope** 
tion at the same time as the Merchant SliippiOo * 
1854. 
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Sect. 4. There shall Im* hereby re|K*ale«l the several 
Acts ami part.s of Acts set forth in the tiret schedule 
hereto, to the e.\tcnt to which such Acts, or parts of 
Acts are therein expres^i'eil t«> b« repealed, and all such 
provisions of any other Acts or of any charters, and 
ill such laws, custouis and rules as are inconsistent 
with tiie provisions of the Merchant Shipping Act 
1854. Trovidinl that such appeal shall n(>t alfect (1) any 
provisions <ont:uned in the Act of the seventh year of 
hi»late Majesty Kin^ William tlu? Fourth, chapter 
wreiity-nine, as t<> title, application of pnrchase- 
money, or l»on-owing money, and havinj^ relation to 
tlie jKJwer of purchasing lighthonse.s given, to the 
Trinity-housi* by the same Act ; (2) any security duly 
pven before this Act comes hito operation ; (3) any- 
thmg duly done before tliis Act conies into operation ; 
(4) any liability accruing; before this Act comes into 
operation ; (5) any liability, forfeiture, or other i)U- 
nohment incurred or to be incun*ed in respect of any 
offence con)mitted before tins Act comes into opara- 
tion ; (6) the institution of an? investigation or le>!al 
proceeding, or any other remedy for ascertaining, en- 
fcrang, or recovering any ^uch liability, penalty, for- 
ftitnre, or punishment as aforesnid ; (7) any npi)oint- 
iDwit, bye-law, regulation, or licence duly made or 
gnmted under any enactment hereby repciiled, and 
wW«tmg at the time when this Act oraes into 
operatiou, and the smne shall continue in force, but 
»1»«11 be subject to such provisions of the Merchant 
Shipping Act 1854 as are applicable thereto respcc- 
tJTely. [ill the schedule among the Acts to be re- 
plied is specified 6 Geo. 4, c. 125. Extent of repeal, 
tbe whole Act] 

Sect. 6. The fourth and ninth sections of the 
Klotage Law Amendment Act 1853 shall be con- 
rtraed as if the fifth part of the Merchant Shipping 
Act 1854 were therein referred to in lien of the Act of 
the sixth year of King George the Fourth, chapter one 
inndred and twenty-five. 

Order in Council, 16/A Jw/y 1857. [After reciting 
•«*. 379 of the Merchant Shipping Act, verbatim, as 
•^▼e.] " .\nd whereas it is expedient that such 
■wps as aforesaid shall be exempted from compulsory 
pBotage, as well when carrying passengers, as when 
** carrying passengers; and [reciting sect. 332 as 
■^e] : and wliereos the Trinity-house, as a pilotage 
wthority under the ssiid Act, lias submitted for the 
J^l^ent of her Majesty in Council the following 
Py«-l»w, viz.: 

" ' That all ships mentioned in the 379tli section of 
we Merchant Shipping Act 1854 shall be exempted 
pwn compulsory pilotage in the I^ndon district, and 
w the Trinity-house out-port districts, as well when 
**"yuig passengers as when not <'arrying passengers, 
Ponded, as regards any such ship when cjirrying 
P"^«^rs, the miister or his mate have a pilotage 
^'tiScate in force for the timo being, enabling such 
^"■*^ or mate to pilot such ship witliin such district 
^^tricts, granted under the provisions either of the 
^h or of the 355th section of the said Act.' 

And whereas it has been made to appear to her 
**Jc*ty that the said bye-law is proper and reason - 

^ow, therefore, her ^Majesty, by virtue of the power 

J^^«d in her by the said recited Act, and by and with 

°^«»dviceof her Privy Council, is pleased to approve 

JJ'idoth hereby approve and signify her consent to 

Jr ^ bye-law, as a bye-law of the corporation of 

"'•Trinity-house of Deplford Strond." 

11 w ^' ^* '^a**^<^i 3 ^11- ^ ^^- 'i-^^1 decided on the 

1^ ^^' ^®*^' ^^® ^^^^ °'' Q- ^- ^^^^ *^"^ ^" ^^^ 
J^Jnne 1857, the uncertificated master of a ship 

J^jjog paHsengera from London to Copenhagen was 

*t hahle to a penalty for conducting himself the ship 

*««mw Thames. 

■''Wte, Q.C. nnd Liuhinffton for the Earl of Auck- 



land. — First, as to the certificate of the master. It is 
void, because it describes the ship as' the property of 
Mr. Carey, which was not the fact. These \v»jrds can- 
not be rejected as innnaterial, because sect. 355, under 
which the certificate was granted, imposes the condition 
" belonging to the same owner," which must mean that 
the name of the true owner is to be specified. The some 
Condition is also found in sect. 3*10, which applies to 
certificates granted by pilotage authorities. It may be 
true that the mistake arose through the miister, but ha 
waii not bound to the plaintiffs to obtain or have a valid 
certificate, nor was he the agent of the defendants in 
obtaining it, so as to bind them. Secondly, as to the 
main point, apart from the ccrtifieate, the taking of a 
pilot was compulsory by the Merchant Shipping Act 
1854. Looking at the statute alone, without reference 
to the decision of Itetj, v. Stanton^ 8 YA\. & lU. 445, it 
plainly appears that sects. 37 G, 379, provide, as the 
heading says, nnd provide completely, for compulsory 
pilotage within the Trinity-house district. Sect. 376 
mnkes pilotage compulsory on every vessel navigating 
that district, " 8ubj(?ct to any altcnition to be made by 
the Trinity house, and to the exemptions hereinafter 
contained," which exemptions are then stilted in seot. 
379, and do not include the pres<>nt case, inasmuch as 
the Earl of Auckland^ though trading to the North of 
Bftulogne, was carrying passengers. To say \\\w\\ any 
argument that the vessel was exempt, is to make in 
sect. 379 the words '* when not carrying passengers " 
a mere nullity, which words were clcjirly introduced to 
maintain for the lives of p.issengers the protection of 
a pilot of ascertained skill. It is true there Wiis only 
one passenger on board, but it would be an :ib-- 
sunl construction to say that the Act intended 
to make the employment of a pilot compulsory 
if two passengers were can'ietl, but not compulsory if 
only one was earned. Besides it is submitted that 
** ships when not carrying passengers" mcims **not 
employed in the passtmger tirade." If a ship took, 
accordhig to custom, her pilot from the dock, iind her 
passengers in the river, with only so nmcii delay as 
was necessary to embark the passengers, is the owner 
not to be protected from loss occasioned by the pilot s 
default in going from the dock to the river? (^Uodrigues 
V. MtUiuialt^ 10 Kx. 117.) Or if the passengers are 
tlischargc;d in the course of the voya;;e, the pilot 
necessarily remaining on board, docs the employment 
of the pilot thereupon cease to be compulsoiy V The 
plaintiffs, however, will rely upon sect. 353 of the 
Merchant Shipping Act, and the interpretation put 
upon it by the Q.H. in Key v. Stanton. They will say 
that by sect. 353 all exemptions, as well in th& 
Trinity-houHc district, as in other districts, which were 
existing "immediately before the passing of the 
Act" continue in foice, that the exemptions given by 
sect. 59 of 6 Geo. 4, c. 125, wore then existing, and are 
therefore continued, and that they include the present 
case, the Earl of Auckland being a British vessel 
trading to a port between Boulogne and the Bultici 
Wo admit that the exemptions given by G Geo. 4, 
supplemented by the order in council of th<; 18th Feb. 
1854, if now binding, cover the case, but wo say they 
were not binding at the time of the collision. Tho 
question turns on tho interpretation of sect. 353 (»f tho 
Merchant Shipping Act, which Jigain turns on tho 
interpivtiition of other sections of that Act iind the 
Merchant Shipping Kepeal Act 1854 (17 & 18 Vict. 
c. 120) and the 6 Geo. 4, c 125, s. 59, all read 
together. The decision in Keg. v. Stanion, it umst be 
submitted, is directly in favour of the plaintiHs, except 
that the proceeding tlwre was actually for the i>enalty ; 
but wo hubmit that tho decision is erroneous, oeing 
founded on tho case being imperfectly argued, and 
therefore ought not to be binding in tliU c^vvvst, \\. 
appears fr^-m t\\e report ot \\w «ic^>assivtYk\. «v\\ \\\v: v^^j^- 
nicnts tliat l\ie \can\fc«V iuvVgea \iA^^ \\vwc CvNJvi:vskS«w 
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entinrly on tiie two adinisbions inude by the counsel 
who argued for the penalty, viz., that sfct. 353 of the 
Merchant Shippin;; Act revives the exemptions jnven 
by the Act of Geo. 4, and is to be read as qualifying 
sects. 376, 379. Thus Ix)rd Campbell, C..T. says: " Wo 
are called upon to say that the Act of Parliament, by an 
implication by no mcims necessai'v, imposes a penalty in 
sect. 379. Mr. Saund»'rs properly allows that sect. 353 con- 
tinues the exemption of 6 (ieo.4,c. 1 2 5, s. 59. It dues so in 
all the original latitude of the exemption. Mr. Saunders 
therefore admits that he iinds nothing to aid him till 
ho comes to sect. 379. That extends an exemption : 
but it adds no penalty." The premiss granted, namely, 
that sect. 353 revives the exemption of 6 Geo. 4, and that 
the penalty is to be looked for only in sect. 379, 
the conclusion is irresistible; but we deny the pre- 
miss. Sect. 353 docs not revive or re-enact soct. 59 
of 6 Geo. 4. That Act was wholly repealed by the 
4th section of the Merchant Shipping Repeal Act, and 
by the 6ch section even a refi^rence to it was abolished. 
Again, reading sect. 59 <»f 6 (ieo. 4 with sect. 379 of 
the Merchant Shipping Act, it appears impoi«ib]e to 
hold it was intended that the two should consist to- 
gether; the one re-enacts the other, it^m by item, 
with evidently purposeful exceptions and additions, 
up(m the most important of which the new condition, 
"when not carrying passengers," yre have alreiuly 
commented. Again, in si'ct. 353, the words "then 
existing" m.iy refer to its nean*st antecedent, "the 
time when the Act comes into ojienition," in which 
case the 6 Geo. 4 could not be iiniK)rted into the Mer- 
chant Sliipping Act, nither than to the whole phrase 
"immediately liefore the time when," &c.; and this 
artiticiul construction should be adopted rather than 
defeat the inqmrtant intentions of the statute. But 
whether this be so or not is immaterial, because the 
3rd section of the Ki'peal Act, '* This Act shall come 
into oiiemtion at the same time as the Merchant 
Shipping At t 1854,'* cannot \h» literally interpreted; 
by the necessity of the case, ** at the same time as " 
must mean "immediately before.*' It is hnpossible 
■that the Merchant Shi])ping Act and the Acts repealed 
by the Repeal Act could co-exist a moment ; the old 
law most cease before, ue, immediately before, the new 
law begins to operate. It is like the c?ise of the old year 
and the new year, the old king and the new king, and 
other cases of immediate succession. Adopting this 
interpretation of the words " at the same time as ** in 
the l^epeal Act, the 6 Cteo. 4 was not existing " imme- 
diately before the coming into operation of the Mer- 
chant Siiipping Act," as the Repeal Act inter\*ened. 
This is the only construction which satisfies the cogent 
tenns of sects. 4 and 6 of the Repeal Act, and sect*. 
376 and 379 of the Merchant Shipping Act ; and it 
does not nullify the genend provision in sect. 353, 
"all exemj.tions then existing," &c., which will 
apply to other districts than the Trinity-house, 
as Newcastle, Hull, Liverpool, &&, which are not 
pro\-ided for by the Merchant Shipping Act. The 
esse of the Temora (vol. 1, p. 418) is in favour 
of this view. That was the case of a home-trade 
passenger ship belonging to the class mentioned in 
sect 354, and navigating the river Thames, and the 
court held, with the view of maintaining the compul- 
sory pilotage, that sect. 59 of (ieo. 4, if revived by 
siH;t. 353, according to the decision in Ret/, v. StaHtnn^ 
did not alfect sett. 354. There are still stronger 
re:i8ons of the same kind against it aH'ecting sects. 
376, 379, because they belong to another and specific 
portion of the Act, " Compulsory Pilotage (Tnnity- 
house) ;" whereas sect. 3,54 is not only next to nect. 
353, btit belongs to the same portion of the Act, 
" Compulsory Pilot'ige (General)." As to the bye-law, 
GOiilirmed by her Majesty in Council, date 16th July 
1857, it was not brought before the notice of the Q. B. 
in Reg. v. Utanion, It did not govern that case, as tlie 



act complained of occurred prerioualy ; but it u ckv 
that it adopts and is founded upon theriewcftb 
law now submitted by the defcndanta, viz., thtt thr 
portion of the Act entitled " Campolsofy Y^KHajf 
(Trinity-house)," is entirely independent of the portin 
" Compulsory Pilotage (General)," and that a ymA 
circumstonced like the Ew-l of Aucklamd was by ti» 
statute compelled 4o take a pilot. We contend fnitliH^ 
Chat by implicstion the bye-law positiTely takes t«if 
the exemption suposed by the Court of Q. B. to eoi- 
tinue, and that it had the warrant ao to do, wis 
sect. 332 of the Act, which gives authority to ** 
and extend" exemptions. *• Revise "ia 
from " extend," and cannot be interpreted simply Is 
' maintain." In all these drcnmstanoes we oaimi 
that R. y. Stanton would not now be i^bdd bytb 
Court of Q. B., and is not binding on thia oomt. 

TWtf, Q.C. and Clarkton contra. — ^ITie ship a* 
exempt, Inicause " not carrying paasengers ;" she M 
only one passenger on board ; and a penal euJiUHBt 
must be construed htrictly. Then as to the certifieilB, 
The misdescription of ownership ia immatetiaL Tht 
draft of water of the ship, and the examination of tb 
master, are the only essential statements to lead th 
certific«ite. If the ship changes handa during the jm,. 
does the certificate of the master become iuTalid? Al 
to the construction of sect. 3.53 of the Merchant Sb^ 
ping Act, that has been expressly decided by the Oaat 
of ( j. B. against the view of the defendants, and ^ 
decision was referreil to with approbation by this coat 
in the Temom. In the construction of a statate, m- 
there observed, the Court of Admiralty ia buaadH- 
follow the courts of common law. ITie decision it alv- 
clearly right. Sect. 353 maintains all existing obl||i- 
tions to take a pilot, and all existing exemptions; mi 
the wonl "then" in reference to exemptions naft 
relate to the time which is applicable to obligatioB^ 
viz., " the time immediately before the Act comes isto- 
operation." The argument of the defendants on tb 
words " at the same time as" in the 3rd section of the 
Merchant Shipping Repeal Act, does violence to phtt 
terms. The Repeal Act and the Mci chant Shipfiag 
Act must be read together as one Act. If they wen 
in fact one Act, the objection could not even be tsluB. 
The 353rd section modifies sects. 376, 379, which a|flf 
only to the Trinity-house district : *• compulsory pilot^Ti 
(general)" includes all compulsory pilotage, and the Me- 
tion expressly speaks of " all districts" and afkerwirdi 
of "any such district," and the only reserrttiai 
expressed is " subject to any alteration tu be msde bf 
any pilotage authority in pursuance of the po*"" 
hereinbefore given." Sect. 379 takes away no exeinf- 
tion from the ships therein described, when canyiHg 
passengers ; still less does it imiuMC an obligation with a 
penalty. The words " when not carrying passengew" 
may be rejected as immaterial, at any rate as insaff- 
cient to create a penal obligation. So tho expression iK 
sect. 376, " subject to the exemptions hereinafter coo- 
tained," does not exclude exemptions otherwise ^t^< 
it does not repeal sect. 353. As to the order i» 
council 18lh Feb. 1857, even if it adopts the con- 
struction of the statute contended for by the defe*^' 
dants, that avails n<it ; a court of law ia the only oo**" 
elusive interpri'ter of law. The order does not profi^** 
to enact a new obligjiticm ; it professes only to rev^*** 
and extend existing exemptions on coiulition ; fr»"»*** 
sucli language a new penal obligation cannot possil'y 
be inferred, Tho pilotage authority and her Majesty *** 
Council had no power, in fact, to impose a new iu^i^* 
pendent obligation ; sect. 332 only gives authority *■* *^ 
exempt and annex any terms or condition to»»**^ 
exemptions," and to " revise and extend any exemption'* 
now existing." Any condition imposed, ^^^'^**^ 
must attach to a new exemption, not upon •» ^ 
statutory exemption. "Revise" does not mean ^ 
" abrid^" the expression ia " revise and extent^ 
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ot " rcTwe or extend ; ** mid ** revi*? " pn)bahly liere 
Maim onljT oonAoIidnte or confirm. Tlio result in that 
he onUr in council, bein<; hasetl u|)on a mistaken con- 
8|»tic»n of the law, ia nimply futili* ; it neither adds to 
lor taken away from the existing law. By that law 
lUotagc WHS not oompulmry on the Earl of Auchland, 
Dr. LusiiiN<iT(>x. — The TesM*! proceeded ugainnt in 
Ilia case, the Earl of Auckhiwl^ w:i8 a steamer en{;ageti 
n trade betw(>en the ports of I^ondun and llotterdam, 
ind lioeiise<l to carry passengers. On the 1st Dec 
1859, being in tlie river Thtinics on u voyage from 
Sotterdam to I^ndon, she came in collision with a 
fcwel called the Betny : at that time she had on board 
I licensed ]»ilot. Tlic court, with the advice of the 
(Vinity blasters, has held that the hlnme of the colli- 
lon ia solely attributable to tlie default of the pilot. 
die queation is, then>fore, whether, under the cireum- 
ttaaces, the owners of the Ettrl of Aucklarul are liable 
or the damage. They are liable, unless it was com- 
mlaory on the slup by law to employ the pilot. The 
mof is upon the defendant^*. They say that, by the 
If erchant Shippnig Act 1854, and a certain order in 
xmncil, they were compelled to employ the pilot ; the 
liliiintiffs deny this, and say further, that if the statute 
ir order in council imposed such an obligation it was 
wiiiuTed by the certificate of the master granted by the 
Boanl of Trade. To this the defendants reply that 
lie certificate w:ui void. These at least arc the ques • 
aona which have been discussed in argument. The 
river Thames, where the vessel was navigating, is 
iritliiii the pilotage jurisdiction of the Trinity-house 
IB defined by the 370th section of the Merchant 
Shipping Act ; and the 37tith section makes it gene- 
rally compulsory nnder a pcurdty u|)on every vessel 
therein navigating to employ a licensed pilot. To 
tLia, however, tlierc are exccfttions, or, Jis they are 
aiUcd, exemptions ; and the conns<>l for the defendants 
my they are ta be looked for in sect. 370, and there 
mly. The 353rd section, however, enacts as follows : 
^ the employment of pilots shall continua to be com- 
pulsory in all districts in which the same was by law 
Qompulsory immediately before the time when this Act 
eomea into operation, and all exemptions from com- 
polflorj pilotugi> then existing within such districts 
shall abw> cuntinuc in force." The word "then" 
liere useil clearly means the date immediately before the 
'time of the Act coming into op<>nition. Now up to 
the tune of the Merchant Shipping Act coining into 
eperation, the old Pilot Act, 6 Geo. 4, c. 1 25, was in force. 
It was repealed by the Merchant Ship])ing Kepeal Act, 
17 & 18 Vict. c. 120, which by the 3rd mji-tion is 

riiited to conic into operation at tlie same time as 
Merchant Shipping Act 1854. IW the 59th 
■wtion of the Act of Geo. 4, vessels under tlm following 
<JitiBi»Linces were exempted from compulsory pilot- 
*f^i namely:— British ships coming inwards from 
pons between Roulogne and the Baltic by the north 
<J»mi«l; and by order in council of the 18th Feb. 
1^, that exemption was extended to ships trading 
°^*een Boulogne and the Baltic on their outward 
"'J^fes, nnd when coming up the south passage. The 
^"iM, effect of the statute and the order in council 
Jonld be to confer on all vessels trading betwtHJu 
"****Jogne and ^he Baltic, whether coming up by the 
*Wh or south channel, the privilege of exemption from 
•"'''puWy pilotage. NodUtinction is made between ships 
2j77«>g passenger!} and ships not carrj-ing passengers. 
J™* •xrmption tlierefore was in force iminediiit<*Iy 
^^ the Merchant Shipping Act 1854, and the 
ywon is not whether it continues hi force by virtue 
vj^ ttttute of Geo. 4, which it clearly does not, 
^^•t rtatute ia repealed by the Merchant Shipping 
*P*jAct ; but whether it d<ies not continue in force 
^VjntM of the 353rd section of the Merchant Shipping 
A^vUdi I taaTe stated. Ttie language of that section 
"^ ii dear aod nnambiguoas. that all e.\i8ting ex- 



emptions shall continue ; but imminliately prenous to 
the section are to be found these words by way of 
heading, ** Compulsory ]MlotHge (genet al).*' It may 
be a question what is the meaning uf these words, 
especially with reference to the Iieading jjreccding 
the 37tith section, " Compulsory pilotage (Triuily- 
house);" they may include the latter or they may 
not. But apart from these particular words, I 
cjmnot doubt that, upon the tnio c^mstniction of sect. 
353 alone, the exemption given in the Act of Geo. 4, 
U continued. But it has been contended that the 
court muKt come to a ditfcrent conclusion, by reason of 
the 376th and 379th sections of the Merchant Ship- 
ping Act. The first answer to this an^ument is, that 
the Court of (j. B. has had U'fore it this same 
question (/ife^. v. Stanton^ 8 E. & B. 44,5) — whether 
in a matter of ])enalty or not signifies little— and 
the court has ooiistrueil the statute to continue 
the exemption. Xow, in the construction of a 
statute, it is an established rule that the (.'ourt 
of Admiralty shsll act in conformity with the 
decisions of the courts of common hiw, and for 
strong and wise reasons too apparent to rei^uire iwnn- 
nient. To this rule I am bound to adhere, and 
nothing short of a ctmviction that the court of com- 
mon law had Uvn misled by the misreprewntatiou or 
conci'alment of facts so })alpable that they would re- 
pudiate their own ju<igment if the cas4' came agiun 
umler their consideration, would induce iiu- to depart 
fi-om the rule. It is my duty to bow to the judgment 
«if the Court of (^ B. It is'tnic that the inl«'ntion of 
the I^'giHlatun* might have l>een expressc<l in less am- 
biguous languagi*. The fibjcct might have Wen effected 
by enacting that all ships trading fnnn the dost:ribed 
ports, whether with or without p.issengei-s, slioiild be 
exempted, but this would have Ihhmi a n-iteration of 
the 353rd section. I will add, however, that in iny 
mind the dilticulty, if any, arises from tiie circumstance 
I have mentioned — not, so far as I know, dUcn.ssed 
in the (}. B.— that the 353nl section is entitled 
"Compulsory pilotagi* (general)," and the 37fith 
"Comynilsory jalotagi* (Trinity- honseV*. If may be 
that the legislature did not intend tlie 353rd section 
to embrait' the Trinity-house district, but left th.it dis- 
trict to the operation of the 376th and following sec- 
tions. The Court id' (^ B., however, did not take this view, 
and I cannot difior t'rom its judgment. Apart, how- 
ever, from this consideration, there is not that repug- 
nance created by tin* 376th and 379th sections winch 
could aftiTt the construction of the 353rd, so as V> 
take away an excniy)ti<»n given by it. If tli'j casi- 
rested hcr«, the result would l)e that the takini; the 
pilot was not compulsory, and consi-quently the owners 
of the Earl ofAuckfottd would be liable for the damage. 
But since the date of the the tnmsiiction whiili came 
under the consideration of the Court of <>. B., an 
onier in council, licaring daU* Hith .Inly 1857, has 
been issued. This order in council derives its aiitlio- 
rity from the 332nd section of the M»-rchant Shijiping 
Act. What is the meaning and effect ot" this onler ? 
I will first ascerUdn it by reference to \tt* own contents 
only. The order first n?cites the 379th section ot' the 
Merchant Shipping Act, which enacts that lertiun 
classes of ships, when not carrying ]iasseiig«r.-, shall 
be exempt from compulsor}' piloUige in the London 
and Trinity-house out- port districts; then it recites 
that it is expedient that such ships as aforesaid shall 
Ihj exempted when carrying paas4»ngers, as wljeii not 
carrying p«»sengers ; then recites the 332nil section of 
the 'same .\ct, which gives power to make bye-laws, 
and to exempt from compnhwry pilotage under condition. 
The order then confirms a proposed bye-law, which 
exempts all sliips mentionc<l in the 379th section of 
the Merdiant Shipping Act from compnhiory pilotage in 
the I^ndon and Triuit^-Vwvafc a<Qib-\firi\. Ckv*.Tvi\.%^Ni\«^ 
carr}-ing passcngerss \jtiix\AcJl \\\t xi^MX^t «t twk\s.\\«''^ 
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a piloUi^c certiticate. I/>oking at the contents of tliis 
order alone, I cannot perceive that there is the least 
doabt as to what is its true meaning. It proceeds upon 
the asHumption that ships on the described voyafres, 
not carrying passengers, were exempt from compulsory 
pilotage, that carrying passengers they were not 
exempt, and it exempts them on condition. But here 
comes tiie difficulty. The Court of Q. B. has said that 
such ships on the described voyages, tlMUgh carrying 
passengers, are exempt from compulsory pilotage by 
the statute, s;) that the foundation of this order fails. 
Then, if the order merely exempted them, it is a nul- 
lity — it diics nothing. But it purports to exempt upon 
condition. Is that condition validly and absolutely 
imposed by this order in council ? Or, Is the whole 
order in council a nullity ? It is my belief that this order 
in council was issued upon the foundation, if I may use 
such a tenn, that the 353rd section did not apply to 
compulsor}* pilotage in the Trinity-house district, but 
upon the supposition that the Trinity-house district 
was governeil by the 376th and following sections, and 
consequently that ships exempted by sect. 379, wh(»n 
not carrying passengers, were not exempt when 
canying passengers. Unless this onh-r was framed 
upon such a supposition, and for such a purpose^, I am 
utterly unable to understand why it was issued, or 
what objei't it was intended to attain. But, however 
this may be, I cannot bring myself to believe that the 
condition imposed by the order was not intended to 
take etfci't ; and thus arises this question : assum- 
ing the decision of tlie Court of Q.B. to be right, viz., 
that ships within the description c;irrying passengers 
were exempt with<mt condition, then was it competent 
by order in council to impose a condition which had not 
previously existed ? This question depends upon the 
332nd section of the Art, which grants power to every 
pilotage authority, i)y bye-law and consent of her Majesty 
in Council, to grant exemptions, and to annex any terms 
or conditions to such exemptions, and to revise and ex- 
tend existing exeniptions. It is clear, I think, that if 
the shi|)s in the described districts cirrying pa.'^sengers 
were not exempt fi-om compulsory pilotage, this orider 
in councilVould bo effectual, and the condition aimexed 
binding : but if, as det'idwl by the Court of (i. B., 
they were alrea<ly exempt by the 353rd section, I have 
great d >ubt whether the 332nd section enables a pilotage 
authority, with the assent of the IVivy Council, to annex a 
condition. I'pon this view of the uise the order in council 
does not grant an original exemption, nor does it revise 
and ext^'ud any previ- us exemption. In one sense of the 
word, iu'leetl, it may bo said t<» revise the exemption, 
but it certainly does not extend, for it restricts , and I 
question wliether it is coinpi'tent to ** revise" by an- 
nexing a CDudition not belore existing. I come to the 
canclusion that this order has not any operative 
cft'ecL I will consider, however, for the moment 
that the order in council is operative, and the 
condition abs^^lutely imposed. The question then arises 
whether that condition has been fuUilled or not, namely 
whetlicr the master or mate of this vcss<d had a pilot- 
age certiticate in force, grant«*d under the provisions 
either of the 340th or the 3r)5th sections of the Mer- 
chant .Shipping Act. 'Hie 34()th section gives power 
to pilotage .inthorities, that Is to say, the London 
Trinity-house and other authorities coming within the 
definition in the 2nd section, t«) issue certiticates to masters 
or mates, each certiii*'ate enabling the holder to pilotships 
specified therein. The 3.'>5th section enables tiiu lioanl 
of Trade to grant certificates to masters or niat4»s of 
ships wliich by the section innnediately precx^ding 
the 354th are made subject to compulsory pilotage. 
Now the certificate in issue in this case was issued by 
the Board of Trade, and purports to be issued under 
the 355th section of the Act. Now is the Earl of 
Auckland included in the chss of ships specified in 
the d54th section ? For if not so included, no certifi- 



cate from the I^)ard of Tnule will mymL The terns of 
the 354th section, ** every ship carnriug paMcngm 
between any ])lace situate in the United Krogdoo, or 
the ulands of Guernsey, Jersey, Sark, AlderofT sad 
&Ian, and any other place so situate,** do not, thtj 
cannot, include a voyage between Kotteidam and Loo- 
don. But again — for I do not wish to leave quettiou 
that have been argued by counsel — ^tbere is anotlMr 
Haw in this certificate. The 355th section enacts tint 
a certificate issued by the Board of Trade ahall aatbo- 
rise the holder to pilot any ship or ships ** bekm^n^tB 
the same owner," and of a certain draft of water. The 
certiticate actually held by the master authorised faim 
to pilot ** any ship being the property of William Hmr 
Carey, of I^ndon, and not drawing more than elercs 
feet of water." It originally bore date on April 30, 
1855, and was renewed from year to year, annually on 
1st May, the last renewal bearing date 1st May I99tk 
Now it is clear that neither at the time of the coIfiaoD, 
nor at the. date of the original certificate, nor at the 
time of any of the renewals, was the ship the 
})roperty of Mr. Carey. Mr. Carey was only the 
broker and manager of the ship, and hencothc mistake: 
the fact being that at the time of the otilision the 
ship M'ai the property of the Ceneral Screw .Stem 
Shipping Company, that on the ."ilst D(*c. 1S56 it wis 
tmnhferred to Mr. Carey, and the isnme day letran*- 
ferred to Messrs. Malcolmson Brothers, who cootioued 
the owners up to the time of the collision, thouzh oa 
the register the name of the General Screw Steam 
Shipping Company still nMuained. Thi- certificate 
therefore contiins a misdescription of the fthip*s oinier- 
ship. What is tin* effect of this misdescription? I 
am of opinion that the teims of the 355th secdoa, 
" any ship or ships l>«'lon;;ing to the same owner," 
necessarily infer that the nanu; of the owner should be 
mentionetl, and that the ccrtilicate therefore cununt be 
considered a certiticate grantml in coraplianct* with the 
terms of tht> statute. It may b<.^ true, indci'd, th.tt the 
most essential stJitmient in tlie certiticate is the 5t3te- 
mcnt of the master's examinati'U ; but I conoei\'etiie 
obji-ct of the sp'citication is to prevent tin- uuater 
acting as pilot for any ship that iloes not belong to the 
owner specified. For these roi sons I am of opinioi 
that this certificate was invalid to permit the mister 
to pilot the Karl of Auckland : first, bcc.uu«e no oA 
certilic.ite could Ims granted by the Board of Trade: 
ami, secondly, lM»oau>e it contained an erroneoiw atat^ 
ment ofownen«liip.(rt) According to my view, hotrww, 
it is really unhcees^ary fur the decision of this ftteta 
consider tlie certili<-at«' at :ill. By tin* jnd;:meut of tbc 
Court of <^. B. this vesxl was exempt by tlio statute 
from coinpnlsory pilotage, and I cannot hold thattiis 
exemption was narrowed by implication by the irnkr 
in council of 16th .Inly 1857. I must tljiTcforc 
upon consideration of all the circumstiinces, <*onn' to the 
conclusion that the employment of the pilot w.is V^ 
compulsor}', and that the owners of the Ettrl oj -1«** 
land are liable for thi* damage. I must condi'uiu tb^*" 
in that damage and in tho ci«sts up to and inchidinjr ti*'' 
hearing before the Trinity M:istcrs. With regard to sab*' 
quent costs, 1 shall leave each party to pay his jwii f.'t^- 
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The declaration veu on a charier -par tj/y made bif\ 
plaintiffs a$ sJixpowner*^ and defendant* at agents o/*! 
the charterers, irAere&y it teas agreed that the 
ekartcr-pctrtg being concluded bjf the defendants on 
MkalfojC another party resident abroad, all liability 
of tie defendants in erery respect, as to all matters 
and things, as teett before and during as after the 
tik^pping of the said cargo, shotdd cease as soon as 
tkqf had shipped the cargo. Breach^ that defendants 
made default in loading for a long aiulunrecuonable 
tSme. To this the defendants pleaded that the cargo 
weu loaded and shipped before the commencement of 
the suit, and therefore all liability of the defendants 
in retpect of the said charter-party ceastd. 
Heldj on demurrer^ a good plea. 

The declaration alleged an agreement of charter- 
partj between pLuntit& and defendants, which was 
dierein set oat, whereby it was agreed between the plain- 
tifi, the owners of the ship the Bomarsttnd, then in 
the river Tyne, and tlio defendants ns agents for the 
diarterers, that the ship should proceed to Uamsay's 
ooke ovens at Yarrow, and there load in regular turn 
m the customary manner from the agents of the char- 
terers a full and complete cargo of coke, and being 
loaded should proceed to CnrthagenOf &r., the vessel 
being consigned to the charterers' agent at the port of 
discharge, and to pay usual commission, &c.. it then 
oootinued in the following words : ** This chnrter-party 
being concluded by Messrs. Perez, Williams and Bilton, 
on behalf of another party resident abroad, it is agreed 
that all liability of the former in every respect, and as 
to all matters and things, as well heforc and during as 
after the shipping of the said cargo, »hall cease ns soon 
ts they have shipped the cargo, and further that the 
vessel shall be cleared at the Custom-house by them 
and the charges paid on the captain receiving 
despatches." 

The dechuntion then averred that the ship proceeded 
to Kamsay's coke ovens, at Yarrow, and that nothing 
priTentcd the loading of the vessel, and that plaintilTs 
£d all things necessary, &e. of wliich the dcfendiints 
bad notice, and the time for defendants loading the said 
cargo as agreed expired before suit. 

Breach, that the defendants did not load the said 
c*^pw8 as agreed, .ind the defend;mts, further disrc- 
ganiing the said charter-party, made default in loading 
well caigo for a long and nnrea.sonuhIe time ; and the 
^fendauts further disregarding the said charter- party, 
did not load the said ship with sucIj cargo in regular 
turn in tho customary manner, and the phiintiffs sny 
^1 by reason of the premises, the phiintifls were not 
*^k to proceed witli such cargo to Cartliagena within a 
WMonable time, but were hindered and delayed from 
pf'^eeding to Cartliagena with such cargo for a long 
Md nnreasonable time : and the phintitFs sjiy that, by 
"•■on of the premises, they lost and were deprived of 
ff^^ profits which thoy othenvise would have earned 
"Jthe weof tlic said vessel, and wore put to divers 
^^^wrdinary expenses in and about the loading of the 
8*»d ship or vessel. 

^T»«re were also counts for money payable by the 
dnendants to the plaintiffs, for money paid hy the 
Pwatiffs for the use of the defendants, and at' their 
J?J**t, and for the demurrage of a ship of tlie plain- 
™Wi kept on demurrage by ihe defendants at their 
"'^'wst, and for money found to be duo on accounts 
stated. ^ 

*^ to the first count, that the said charter- 
er Was iu fact made by the defendants as agents on 
J*^f of another party resident abroad, to wit, Gre- 
2* ^ ^^y^i of Carthagcna, in Spain, and that the 
rr *Sreed cargo was loaded and shipped, and the 
?f'«aael was cleared by the defendants at the 
jJ'J-hoiiie before the commencement of this suit, 
r^^vnpon all liability of the defendants in erery 
^^ UBMT and to Ui0 pufarmance of tho said 
tHAM. Caa] 



charter-party, and to damages sustained by the plain- 
tiffs by the nonperformance thereuf, ce:ised. 

And for a second replication, the plaintiffs say that 
the Bfud cargo was not loaded or shipped as agreed, but 
was loaded and shipped after tlic several breaches of 
contract a.ssigned on the first count of the declaration. 
Demurrers to plea and replication, and joinders in 
demurrer. 

T, Jones for the plaintiffs. — Here the contract is to 
load the vessel, and the question is, has she been loaded 
according to that contract ? The defendants cannot be 
excused unless they have shipped according to the 
charter-party, and the plaintiff brings his action for tho 
breach, but the plea admits that the cargo was not 
loaded according to the contract, and is therefore bad: 
(Porter v. Winloic, 7 Ell. & Bl. 942 ; Oglesby v. 
Yglesias, 1 E. B. & E. 933.) 

Afanisty, Q.C. (r. E. Chitty with him) w.is not 
called on. 

CocKnrRN", C J. — I think we need not trouble you, 
Mr. Manisty. This was a contract to ship without any 
liability for anything done either before, during, or after 
the shipping. Now the breach complained of by the 
plaintiffs must surely come within one of those expres- 
sions. Nothing, in my opinion, can be more cleiur thau 
what was intended by these parties. 

Cromiton, J. — 1 am of the same opinion. The 
defendants were acting as agents for another party 
resident abroad, and they therefore expressly agree that 
if tho cargo is not loa<led they should be liable ; but if 
loaded they thus limit their responsibility. Tliey say : 
" All liability of the defendants in every respect, and 
OS to all matters and thin;rs, as well Wfure and during 
as after the shipping ot the cargo, shall cease as soon 
as the defendants shall have shipped the cargo/' There 
cannot be stronger words than those used, and the real 
meanings is, that if the cargo is sliipped under this 
contnict, the provision applies, and as soon as it is 
shipped, the liability of defendants is at an end. 

HiLi^ J. — It is for the court to put a construction 
upon this express limitation of defendants* liability. 
The parties have hero agreed that the defendants' lia- 
bility in ever}' respect, and as to all matters ami things, 
OS well before and during as after the shipping of the 
cargo, shall cease as kooh as di'fendants shall have 
shipped the cargo. Now it is cloar that the parties were 
at perfect lil)erty to enter into such a bargain ; but then 
the plaintiffs s^iy that it is true tho cargo was 
shipped, but that it was shipped too late ; bnl say the 
defendants, " When once the cargo is shipped, our li.a- 
bility in every respect, and ns to all matters and 
thing'), as well before and during as after the shipping 
of the cargo, cejwes." The point is to my mind a very 
clear one, and I think that the case i»f li:gU»by v. 
Yglesias is a decision in the defendants* favour. 

Judgment for tlic defendants. 



COTJBT OF COMMON BENCH. 

Reported by Damikl Tnt)MAS Kvanh and W. Matd, Esrirs., 
llurrii)tcrs-nt-I<aw. 

Wedne.tday, Jan. 23. 
Ykamks ani> others r. Lixdsay and others. 
Charter-party — Constrtiction of U ttcr. 
The defendants having chartered a r^»j«c/ to proceed to 
Tafjanrog^ and there load a cargo at C0.<. per ton, 
wrote thefnlioicinf; teller to tlic p1uiuliff< :—'"' Kn- 
chfieJ please fnd thrct copi^M of charter^ per 
William and Afan/, from the Azof, and tee ihall 
feel obliged by your sending instructions to your firm 
at Taganrog to rcchartcrfor us, ujwn the best terms 
obtainable, and ve hope you may be able to place 
her at adveuUage ; tut if, unforttmatrly, there s/touki 
be any loss, your dre^fi upon us for the cfij^vcnce 
wUl meet with due honour.'* At iKt t\mt the xtsNeXnr- 
nved at Taganrog^ tJic role oj JVcVgKt *ioa»\^».ipw lonik. 
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and as the plaintiffs cotiitl not get more, they put their 
won cargo on board at that rate, drawing vf>on tlie 
defendants fw the difference between t/iat and 60s., 
at which rate ttieif tootdd Imve to pay the otaner in 
England when the vessel arrived. The vessel teas 
eventuaVy lost, and tJte defendants refused to accept 
the plaintiffs' bill, on the ground thaty inasmuch as 
the ship never arrived at her destination, the plain- 
tiffs were not liable for the freight j and as they had 
chartered her to themselves, and not to a third per- 
son, they had not paid auxuf any money, and therefore 
they had sustcUned no such loss as was contemplated 
in the lettet* : 
Held, tliat, as the moment the cargo was put on board 
there was a difference in Vie insurable value, as it 
then became liable to a freight of 60s. instead of 
40s., there was such a loss sustained as was in con- 
templation at the time of the contract. 
This was a rule calling upon the plaintiffs to show 
cause why the verdict found for them should not be set 
aside and a non^iuit entered, pursuant to leave reserved, 
on the ground that there was no evidence to support 
the verdict. 

The action, whicli was tried at Guildhall, at the last 
sittings, before Wiiles, J., was brought to recover 
265^ 1 %s. 3d. for an alleged difference in freight at 
Taganrog, under the defendants* eng:tgcment, that if 
the plaintiffs sustained a loss througli the difference in 
freight they the defendants would make it good. 

The William and Mary was chartered by Edward 
Pembroke, one of the defendant*!, under a charter-party 
to proceed to Taganrog, and therti load a cargo for Cork 
or Falmouth, for orders to discharge in the United 
Kingdom, or on the continent batweon Havre and 
Hamburg; the freight being at 60s. per ton for 
tallow, other goods in proportion, according to the 
Baltic rates, to bo paid on deliver)' of the cargo. 

On the 31st Aug. 1859 K. Pembroke, in the name 
of his firm, wrote the folloAving letter to the plaintiffs 
in London : — 

** Enclosed please find three copies of charter, perir«7- 
liam ondMury, from the Azof, and we shall feel obliged 
by your sending instructions to your firm at Taganrog 
to recharter for one Mr. Pembroke, the charterer, upon 
the best terms obtainable . . . She Avas built in 
1855, and is of a very superior description, viz., twelve 
years A 1, so that we hope you may be able to place her 
to advantage ; but if, unfortunately, there should be a 
loss, your draft upon us for the difference will meet 
with due honour." 

The declaration, after having set out the terms of the 
chiurter-party between the owner of the vessel and 
E. Pembroke, was as follows : " And the said vessel was 
sailing and proceeding on the said voyage, to wit, to 
Taganrog, under the said charter-party, and the 
plaintiffs were merchants carrjing on business, to wit 
at London and also at Taganrog aforesaid, and there- 
upon, in consideration that the plaintiffs at the request 
of the defendants would provide a ciu-go for the said 
voyage from Taganrog as aforesaid, for the best freight 
and upon the best t^rms obtainable at Taganrog afore- 
said, such cargo when put on board being »subject to 
the said charter -i)arty (i. e. lien on it for nonpayment of 
freight) and to the payment of the said agreed rate 
of freight therein mentioned, and to the said lien of 
the said owner or his agents, the defendants promised 
the plaintiffs that in case the said highest rate of 
freight obtainable at Taganrog aforesaid should be less 
than the said rates of freight according to the said 
cJiaiter-party, they the defendants would accept and 
honour the draft or bill of exchange of the plaintiffs 
upon the defendants for the difference between the said 
rates of freight, to wit, at the usual period in that 
behalf, and would pay the plaintiffs the said difference, 
and the plaintiffs say the said ship aflenvards arrived 
at Taganrog aforesaid under the said charter-party, 



and that the highest rate of freigfat obtainable tfave it 
the time when the said ship so arrived there, and froa 
thence until the providing by the plaintiffii of tke 
cargo hereinafter mentioned, w.a8 mnch less tbu tkt 
said rates of freight so agreed apon as aforeiaid be- 
tween the defendants and the said L. Evoiu. And ti» 
plaintiflSf further say that they did nftenrardg, relying 
upon the said agreement of the defendants, provide a 
cargo upon the best terms obtainable for the defendants, 
to be carried and conveyed from Taganrog afomnd, 
and that the said cargo, when loaded on board Ae 
vessel, became liable te the said charter-fMurty, and inb- 
ject to the payment of the said agreed rates of fing^ 
therein mentioned, and to the said lien of the ownet, 
nust«r, or his agents. 

And the plaintiffs further say that the said ntc flf 
freight obtainable at Taganrog was mnch leas than 
the said rates, according to the said charter-psrtj, and 
that the difference of freight in respect oi the sad 
cargo amounted to a large sum, to wit, 26SL ISs, SdL; 
and that all things have been done and happened, ai 
all times ebpsed necessary to entitle them to the p«^ 
formance by the defendants of their said pronuse, aaH 
that such draft or bill of exchange was drawn npi 
and presented to the defendants for the said smn as ii 
in the said promise mentioned ; yet the defendants £i 
not nor would accept or honour such bill of •^»^>— f 
according to their said promise, although the same was 
duly presented to them for acceptance and paymot, 
but wholly neglected and refused so to do, and to pif 
the said diffei-ence of freight, although the period fbr 
the maturity of the said bill of exchange had loag 
elapsed before the commencement of this suit" 

The second count stated that the plainti£Bi hjid, at 
the request of the defendants, themselves shipped a 
cargo on board, and made such liable to lien ai 
freight. 

llie defendants pleaded to the first count : 1. iVbs* 
assumpsit. 2. Traverse of averment that defendants 
prodded a caigo at the highest rate. 3. Trsvenr 
that a cargo was loaded liable to the charter-paitf. 

4. Traverse of the bill being drawn and presentei 

5. That the freight was payable only on delivery of tk 
cargo, and the promise was subje6t to a condition thit, 
if the ship was lost and no freight payable, the defen- 
dants were not to pay the aaid difference, and that tbi 
said ship was lost, and no freight ever became psyabfe. 

6. That the a^o^ement was 8tU>jcct to a condition, thd 
if there wore no loss the defendants were not to psy» 
and that no loss did arise. The seventh, eighth, tai 
ninth pleas to the second count were the same as finf» 
second, and third ; and tenth and eleventh to seeood 
count the same as fifth and sixth. 

The vessel arrived in due course at Taganrog, td 
the plaintiffs, not being able to obtain for her a bigbff 
freight than 40s. per ton, themselves shipped a csxf^ 
at that rate, drawing upon the defendants for the 
difference between that rate and 60s. 

Montague SmitJi (jCleasby with him) showed cia*- 
— The vessel is sent out to Taganrog to be rechart«»i» 
and the charterers make what they can out of it; ba^ 
as soon as the cargo is put on boud the original cbtf— 
terers are released from it, and the goods then becoo^' 
liable to a lien by the owner of the vessel for thefrol^^ 
and demurrage ; the plaintiffs* charterer therefoK *^ 
Taganrog became liable for this freight of 60*., and t^ 
the market price was only 40». he had a right to dn^' 
according to the defendants' letter of the Slst AflS'* 
upon them for the difference, which difference ^^ 
plaintiffs would have had to pay to the owner if ^ 
sliip had arrived safely in England ; and I nuustii'^ 
that it makes no difference whether we put a of^ 
board onrselves, or whether we chartered her to a tfeb^ 
party, and no objection was made- at the time to^ 
having done so. What b meant by the word "ki* 
in the letter is, that if she should be irchaitercd at » 
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ess sura than 60s, tlien that tlie defendants would pay 
Im difference. The acceptance of this bill wm not 
iable to any condition ; it was drawn by the plaintiffs 
md sent over hen% and woold no doabt have been ao- 
ispted if the vessel had not been lost 

WattinWUliam8(Lu8k, Q. G. with him.)— This mle 
jhonld be made absolute. This was a speculative charter 
m the part of the defendants, by which they were bound 
» put a cary^ on board subject to a freight ot 60^. per 
9n, and which, before it could be delivered to the con- 
■gnecs in this country, would be liable to a lien upon 
t for such freight and demurrage. If the plaintiffs 
lad rechartered the ship when the rate of freight was 
it 40«., and procured a merchant to put a cargo on 
loard at 60i., and then paid him the difference, we 
night have had aonie difficulty ; but that event never 
nok place, and the plaintiffs have sustained no loss. 
}y tlie charter-party no freight was to be paid nntil 
lie veaael arrived in liondon ; wliich she never did. It 
wwr was intended that tlie plaintiffs were to have any 
Dterest in the speculation ; and the true meaning of 
he letter was, that a loss of some kind was to be a 
midxtion precedent to our obligation to accept the 
all ; and as the plaintiffs have never parted with any 
y, nor sustained any loss, 1 contend that they 
and therefore that this rule should be 
» absolute. 

Eble, C. J. — This was a rule to set aside the 
wdict for the plaintiffs, and enter it for the defen- 
lants, on the ground that there had been no loss to 
he plaintiffs within the meaning of the letter that is 
lefore me. I take the letter, and construe it with the 
onrse of business that is evidence in the case ; and it 
.ppears that the defendants wrote out to the plaintiffs 
t Taganrog, informing them that a ship had been 
bartered by them at 60«., and requesting them (the 
ilaintiffs) to get a freight there ; and the p:ut of the 
Btter on which the judgment turns is : " We liope you 
vill be able to place her to advantage ; if unfortunately 
here should be a loss, your draft upon us for the dif- 
erence will meet due honour.** Now, what was the 
nrent tlut the defendants contemplated when they 
vrote tliat letter to the plaintiffs ? The intention of 
kir. Lindsay there was, that Messrs. Ye^imes should get 
ft cargo at a higher freight than at 60«., which was 
what he contracted to pay to the shipowners under the 
charter; the advantage would then be to him, Mr. 
lindsay, in having a profit from the diartcrcd freight. 
Then comes the other alternative, ** but if unfortu- 
Bttely there should be a loss ;'* what is the loss con- 
tanplated ? I am of opinion that tho loss wliich Mr. 
lindsay contemplated was, if a cArp^t) could not be ^t 
which would pay 60x. freight, but would pay less than 
W«., then he should have to pay to the shipowners 
W«. per ton for the freight of that cargo out, and the 
''{•'chant who sent the cargo home would have to pay 
Jum less than 60*. ; that is tlic loss which it appears 
to me he contemplated. Then he promises, *' if there 
•*"*^«l be a loss, your dratl upon us for tlio difference 
'[fll meet due hononr." Now it seems that tim latter 
^^•Mf contrmplatc'd a loss. If tlie siltemativo of a loss 
j°^d occur, it contemphitcd u loss that could bo 
■*wtftined at the port of loading, when the fyir;;o wjis 
<* board ; the difference was to Im? ascorttiiiicd Ix^twecn 
™ '•bartered freight and the lesser freight for which 
■"^j^TS^wasto beciirried, and then he proinisi-s, "your 
«™t for that difference shall meet dm* honour." The 
y^^ ^ the evidence is for a ship to Ijc st»nt out on a 
^P*^»e charter, and taking the dmrn^, of tlie 
J**^*^ of getting a cargo at a higher freight than 
™* ^witkmed in the charter. If the speculation turns 
^~^ to be a less fnnght, then one; of the parties shall 



*J*to that ; and it is agreed between tho plaintiffs 
■"* MS defendants that if the plaintiffs should obtain a 
*^ of a third person, a merchant, and the current 
n» «f frright WM 40#., and that third persoo was to 



make his cargo liable for 60«., that according to the usual 
course of business Mr. Lindsay, the defendant, should, 
under these circumstances, pay the men*haiit the differ- 
ence, viz. 20«., which is tlie loss contemplated by Mr. 
Lindsay — the loss which the merchant would imme- 
diately sustain by makingthe cargo liable to 60«., because 
the fri'ight is to be paid at the jnirt of delivery, they pay- 
ing him the loss which ho would sustain by iiudcing his 
cargo liable to G0«. histeadof 40x. ; and if Messrs. Yeames 
had pursucfl the usual coitrsif of btuiuiess, and got the 
intenention of a third person, and had paid hiui the 
20$. for putting the cargo on board, and making him 
liable for dO*. instea*! of 40*., they miglit iimiiediately 
have dra^ni a draft for the 1/. a ton wliich the defen- 
dant contemplated in the letter, and he most nn- 
(luestionably must have accepted that draft. But 
the case for the defendants is, that the plain- 
tiffs, instead of gi>tting a third men^himt to inter- 
vene, put th<'ir own cargo of wheat on boiu'd. There 
is no pretence for saying the plaintiffs have acted at 
all wrong in taking this. But it is B.iid, under those 
circumstances, there is no such loss as Mr. Lindsay con- 
templated. Supposing Messrs. Yeames had got a cargo 
from a third merchant, the defendants would have paid 
the difference without a word : whereas, the difference at 
the end of the matter belonged to Messrs. Yeames, and 
not to the third merchant. We do not dispose of tho 
case on that mode of reasoning, but I am tT3ring to see 
whether there is a loss, and a loss in respect of the 
contract agreed to, so that they could draw for tho 
difference. 1 am of opinion there was a clear right in 
Messrs. Yeames to put their cargo on board a ship 
chartered at 60*., they making their wheat liable to 
60s. a ton, instead of making it liable for 40*., which 
was the rulmg rate of freight for which they could 
have got it delivered in the slu'p at that time. The 
cargo was diminished in value 20*. the moment it was 
put on board ; the charterers' liability would cease the 
moment it was put on board ; the moment it was put 
on board it is charged with 20*. a ton more than it 
need have been, and tlie diminution in value is a loss 
within the meaning of the contract. If Me&srs. 
Yeames had gone with the shipping documents, it is 
clear they would have got 20*. a ton less on the c^irgo, 
being liable to 60*. instead of 40*. under the actual 
contract, and the actual loss they have sustained is, 
that they insured for the value minus the freight, 
after they deducted the actnal freight charged upon tlie 
cargo which accordhig to the usual course of business 
they insured, therefore at the value of the cargo minus 
30*. a ton ; and if they had not done that under the 
contract of Mr. Lindsay they would have insured it for 
the full value, minus 2L a ton. The action is brought 
for the difference in the insurable value, and in the 
usual course of business it seems a loss is actually sus- 
tained. It is not necessary to go to that point, because 
the moment the cargo was put on board the value Wiis 
diminished in tho manner I liavc mentioned ; and it is 
clear to my mind what the contract was. The loss was 
to be so looked after, and the difference so to be ascer- 
tained when the cargo was on board, in respect of which 
difference the defendant promised to accept the draft 
when drawn ; and in refusing to accept ho broke the 
contract, and so is liable. 

Williams, J. — I am of the same opinion. It ap- 
pears to me, upon the terms of the letter of tho 31st 
Aug. 1 859, that what the defendant contemplated was, 
that if there wr.s a difference of freight he wouhl accept, 
(>n it having been ascertained whether there wns a loss 
or not, and if there was, the plaintiffs were forthwith 
to draw upon him for the amount of it. Now if it 
had so happened that a third party had become the 
charterer, he would have become so at the redu<"ed rate. 
We have evidence of the ooune of business in the 
country which makes it plain what would W?^ V^'^ 
pened, namely, tbal t\\e v^sahW^^^ «ig^% ^tw 'Wql^I ^"^ 
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the defendant, would have paid the new charterer the 
difference between the new freight and the higher 
amoant which he would be liuble to pay because of 
the lien of the shipowner for the amount of the original 
charter, ho having consented, in consideration of receiving 
the amount of the difference between the old and the 
new chartered freight, to be substituted for the original 
charterer at that price. Well then, the question re- 
mains, whether, in the event that has happened, 
namely, in the event ofno third party becoming the new 
charterer — the agents themselves becoming the char- 
terers — there is such a loss as is contemplated by the 
letter? It seems to me that there is, because, if the 
agents of the plaintiffs had chartered a vessel at a 
ower rate, then tliey might have put their goods on 
board ; tliose goods would only have been liable to the 
reduced freight ; they would have been lessened in the 
value tliey would produce at the port of destination only 
by the reduced rate. But inasmuch as they are put on 
board subject to the lien for the old freight, then they 
became liable, because they liad been turned into profit 
at tlic port of destination : they become liable to the 
advanced rate, and the cargo becomes deteriorated in 
value by tlie amount of the original higher rate. It 
seems to me, therefore, that is a loss which was 
contemplated by these parties — a loss which the 
plaintiffs would have sustained by reason of the 
current rates having become lower, for which, as 
soon as it was ascertained what was the condition of 
things, they had a right to draw upon the defendant ac- 
conUng to the terms of the letter of the 31st Aug., and 
therefore the plaintiffs are entitled to maintain their 
verdict. 

WiLLES, J. — I am of the same opinion. I think 
some question may be entertained, upon reading the 
letter upon which the plaintiffs rely m the action, 
whether the loss mentioned in the letter does at all 
point to a loss to be sustained by the plaintiffs 
whether it can bo looked upon in any sense as being a 
contract of indemnity ? 1 should rather have thought 
that ut tlie time of the writing of the letter tlio de- 
fendant must have contemplated that either the plain- 
tiffs or some other person might have sliipped a cargo, 
and that wlien ho used the word " loss " in the letter, 
he was .not pointing to any loss sustained by the plain- 
tiffs by paying persons to take the charter off the 
hands of tlic defendant, but that the use of the word 
** loss " is with reference to his own position in case it 
should turn out that the current rate of freight at 
Taganrog was less than the rate of freight in the 
charter. I should have thought it probable, if it were 
necessary to decide that, that the correct construction 
of the letter b?, that in case it should turn out that in 
consequence of the current rate of freight being less 
than the chartered rate of freight the defendant's 
speculation would be a loss to him, then, in that 
event, as soon as the loss was ascertained by the 
plaintiffs procuring a cargo for the vessel, the amount 
of difference between the old and the chartered rate 
of freight would l)e to be drawn for by the plaintiffs 
upon the defendant; and I think that might well 
be sustained as being the probable and reason- 
able construction of the transaction, because 
the defendant was not on the spot at Taganrog. 
He had tlie vessel on speculation, and had him- 
self no cargo ready . to put on board of her ; and 
if he had not acquired the plaintiffs' aid by 
writing to them this letter, the vessel would have been 
left without a cargo coming home to the shipowner, 
and the captain representing the sMpowner would 
have been obliged to take a cargo at the current rate 
of freight, the best he could obtain, and then the 
shipowner would have sued the defendant for tho dif- 
ference between the one freight and tho other as 
damages, and would unquestionably have recovered 
that amount against the defendant. There was further 



the uncertainty of the captain bong able to obta mj 
cargo at all at the place, if the defmdant failed ttpn- 
cure one for him : and in that case the defendant viril 
have been exposed to damages for the entire anoot 
of freight in the charter-partj. Then, for tks fir- 
pose of protecting themselves against that mwtk 
gency, the phiintiffs, who had a house at TafBBtg^ 
and who had the opportunity to procors a cttf» kt 
them there, did what they have done. There is a AM 
case I liave not alluded to — that has not arisen hurnw 
it did not appear from the letter the defendant e»- 
tempkted it — there is a thurd freight arising above ttit 
m the charter, and the possibility of the defendaat A- 
taining the benefit of a cargo to be procured, andforttit 
purpose it was necessary for the defendant to empbytkc 
plaintiffs ; then it provided for that particular case. Hi 
effect of the pkintiffs procuring a cargo under tb 
letter is obvious — first of all, it entnnely absdvcs tkc 
defendant from all liability on the charter-party iiti 
whicli ho had entered. That is one conaidentiB. 
First, an advantage gained by the defendant kj 
the plaintiffs' act; then consideration the mead 
was, the plaintiffs must either themselves pot t 
cargo on board, and subject it to diminotaoo ii 
value, as has been explained by the Lord Chief Jnitifli 
and my brother Williams, or the plaintiffs must pncan 
some third person to put a cargo on board under Man 
disadvantage, and according to the or^narj coom «f 
things must pay that other perse n for douag so; ii 
cither case it must follow that if there be a loss to tht 
defendant upon the transaction, that is, in reject d 
the freight being lower — if there be a loss to the dl- 
fendant upon the transaction, it must be aooompiBiii 
by some benefit procured for the defendant bj thi 
phuntiffs on their undertaking some disadvantage ttkii 
request. Then if that be so, what is the defendot ti 
pay ? The letter provides for that in express teraii 
it is, to pay the difference. 1 am not at all son, it 
the case had arisen of the plaintiffs paying ^ 
freight by paying a lump sum of money less tkf 
difference between the old rate of freight fli 
tho chartered freight, thei*e would be anything to 
prevent the plaintiffs recovering the difference betweci 
tho freight from the defendant, except the rule tk< 
an agent shall give to his principal tho benefit of uy 
such transaction as 1 have been describing. Thtf 
would be the only ground on which the plaintiffs' claim 
could be resisted, because the difference is the sum to bt 
paid. I own I cannot help thinking, if the thing oosdcs 
to be grammatically construed, that would be the tmi 
view of the case ; assuimng that, it is, " I will p^ 
you any difference m case of loss sustained by yoo.^ 
I will not add anything to what has been said by mj 
Lord and my brother Williams on that : it is conda- 
sive to show, even in that view of the cose, the plaintifB 
have sustained a loss represented by the difference. Tbe 
only expression in the letter which at all raised a doubt 
in my mind at the trial was *' rccharter." The de- 
fendant expressed a wish to the plaintiffs to rechartcr 
the vessel, and that has given rise to the 
ingenious argument addressed to the court, namely, 
that in case the current rate had been more than the 
chartered rate of freight, it must be taken that anj 
payment made to Mr. Lindsay was a payment depen- 
dent on the voyage and the fact of the ship arriring 
in safety at the end of the voyage ; and so it may be 
said by parity of reasoning, as there is a loss, it nrait 
depend on whether the ship arrives safely or not 
whether that is to be paid. If you take the woid 
"recharter" with the other words, namely, "on tbe 
best terms that can be procured," you wUl see that 
" recharter" does not necessarily refer to the sum to 
be paid, being a sum in the nature of freight; and when 
you turn to the course of business at Taganrog and 
find vessels sent out on speculation, there is an advan- 
tage or disadvantage to the vessel according as tho 
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Birent rate is more or less than tlie froigUt of the 
liartar. It is then sold luid the difference paid. Now 
appooe, withoat regard to further contingencies^ you 
ad *' recharter** means nothing more than '* dispose of 
ae vessel for us, so that we sliall not incur any lia- 
ility further." That seems to be the case when the 
rmnsaction is entered into. It appears to me, therefore, 
le plaintiffs are entitled to recover, tmd the rule must 
• discharged. 

Kkatikg, J. — I am of the same opinion. For 
»ne time I confess I entertained a considerable doubt 
'bether the loss, in the event that has happened, was 
I the contemplation of the parties at the time of 
liting this letter ; but, on further consideration, I think 
utt it may be reasonably brought within the terms 
aed and the intention of the parties in making this 
MDtract. At tirst I Wiis under the impression that 
le letter was confined exclusively to a transaction, as 
at bj Mr. Lush, with third persons, for which a pay- 
leat at Taganrog would take place, and the loss con- 
nnplated was a loss of that description on which the 
gent at Tagimrog would bo entitled to draw. But, 
loking at the words of the letter, and especially 
mking at the evidence at tlie ttial, it seems to me that 
; still may vciy well have been in the contemplation 
r the parties on the Slst Aug. when bhe letter was 
rrittcn, because there was notliing contrary to the 
genius duty in doing what he did at Taganrog ; there 
ras no loss that accrued to Mr. Lindsay by his effect- 
ig such a purpose by himself shipping these goods, 
laanrach as the defendant is to be taken to be aware 
f the course of bmdness at Taganrog ; and that being 
he course of business at Taganrog, a loss has accrued, 
rhich loss would be a loss ascertainable at Taganrog, 
lecanse I entirely agree with my Lord and my brother 
ViUijuns tliat, if the loss accrued in putting the goods 
m board the vessel at Taganrog, it would come 
ouictlj within the terms as well as the object of 
be writing of this letter, and that, as the loss which 
las happened was a loss to the plaintiff, the defendant 
was bomid to accept the bill; and, as he did not accept 
the bill, he is liable in this action. I agree with the 
rest of the court that the plaintiffs should retain their 
nrdict. Rule discharged, 

Friday, Feb, 8. 

CBAPM.VN V, Callis. 

7Wnu/er oj Aipa — MercJiant Shipping Act, 17 rf 18 

Via.c. 104, 8. 55. 
Where A,^ who had contracted to bug a share oj 
a diip in July {but did not execute a bill of 
tale tiU the I4th Sept.), by a memorandum of 
agreemeni dated Sept, 30th, transferred his share 
wth all his liabilities as owner to B., and tlien sued 
B,foT expenses incurred by himself with respect of 
the ship, afier the contract for thepw*chase of the 
thip im July, but before the execution of the bill of 
sale in September : 
Heldf that, us the memorandiun showed nothing to 
make the drfendaM liable for expenses not incuired 
by the plaintiff as owner, the action ther^ure would 
notUe. 

Declaration. — For that the plaintiff sold to the de- 
fendant, and the defendant bought from the plaintiff, 
aiateen sixty-fourths or shares of the barque Conrad, 
for the price or smn of 700/. payable by the defend- 
ant to the plaintiff for the same, at the time and in 
the manner then agreed upon by and between them, 
and upon the terms, among other things, that the de- 
ftodant should be entitli^ to all the profits, if any, 
«id shonld bear and pay all the liabilities on 
and in reipect of the said parts or shares to 
which the plaintiff was or should be entitled 
«r liable, as owner thereof, from the time when the 
ptainW had purchased the said parts or shares 
Iran Ihomas Chifnum, and that the said liabilities, if 



any, should be assumed and paid by the defendant over 
and above the sum of 700/. ; and the plaintiff says that 
certain liabilities of the plaintiff on and in respect of the 
said parts or shares within the true intent and mean- 
ing of the said agreement, amounting to a large sum of 
money, arose and accrued before this suit, and although 
all conditions precedent were fulfilled and everything 
happened, and all times elapsed necessary to entitle the 
plaintiff to have the said liabilities assumed and paid 
by the defendant, and to maintain this action for the 
bi-cach of the said agreement by the defendant herein- 
after mentioned, yet the defendant has not assmncd or 
paid the said liabilities or any part thereof, and by 
reason thereof the phuntiff has been obliged to pay and 
discharge and h:i8 paid and dbchargcd them, Sec. The 
substance of the pleas was: denial of agreement of 
sale ; denial that liability arose ; denial of breach, and 
never indebted. 

The facts of the case were as follow : — The late 
Thomas Chapman was the owner of thirty-two sixty- 
fourths of the barque Cownid of Liverpool, and in the 
spring of 1858 he proposed to his principal creditors 
that they should purchase his shares in several vessels, 
the X'urchase-money to be applied in reduction of their 
debts, and the plaintiff, who was a creditor for 810/., 
offered to take sixteen sixty-fourths of the Conrad at 
the price of 774/. in reduction of his debt, and this 
offer being acceded to, the following letters were written 
by the plaintiff to Thomas C^pman, and constituted the 
agreement between the partres : — 

" June 4, 1858. 

*^ I agree to take over the quarter of the ship Conrad 
on uccomit of your debt to me, it being understood 
between us that, as the ship will soon be off her present 
voyage, that I take delivery from the discharge of the 
cargo she has now on board after her arrival at 
Swansea, as she may stand clear of all debts and assets, 
all liabilities, debits, or assets after being discharged, 
to belong to me, &c Alfred CiiArMAN." 

** Liverpool, July 14, 1858. 
" Mr. Thomas Chapman, 

" Sir, — We, the undersigned, agree to purchase the 
ships in the annexed statement at the prices there 
put down, in tije proportions set down opposite to 
our names, it being understood as part of this agree- 
ment that the debts owing by you to us as annexed be 
taken to their full amount in payment or part payment 
of the said purchases. (Signed) 

'* R. GmviN, Stephen D. Olliver, 

" John Francis, 0. Chaprlvn and Sons, 

"Samuel Houton, Thomas Robinson. 

*' Michael Hntchhison, to purchase sixteen sixty- 
fourth shares of the ship Conrad, at 9/, per ton, equal 
to 774/., his debt being 1.58/. 

" John Francis, to purchase twenty sixty-fourths of 
the ship E. Chapman, at 9/1 per ton, equal to 837/. \0s., 
his debt being 887/. 55. 6d 

" 0. Chapman and Sons, to purchase sixteen sixty- 
fourth shares in the ship Conrad^ at 9/. per ton, 
equal to 774/., his debt being 810/." 

The Conrad arrived at Swansea some time in July 
1858, and completed the dischai^ of her cargo there 
on the 30th July. 

On the 30th Sept. 1858 the plaintiff sold to defend- 
ant the sixteen sixty-fourtlis of the Conrad, and the 
defendant signed the following memorandum : — 

"Liverpool, Sept. 30, 1858. 

" I have this day bought from you sixteen sixty- 
fourth shares of the barque Conrad, 328, now regis- 
tered in your name at the Custom-house, for the sum 
of seven hundred pounds, and all liabilities or profits 
on the said share trom the time of your purchase from 
Mr. Thomas Chapman, for which yon are liable as 
owner in any way, or entitled to if there be any profits 
or balance in your favour. It is understAod «sA 
agreed that the said Wb^SIaWw, VL wx^,» ^sa \ft \» «*- 
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Aimed and paid by me over and above the aforesaid 
sum ef seven hundred pounds ; and if, on the other 
hand, tliere is any balance or profits coming to yon on 
the said shares, the sane is to belong to me, and I am 
to receive the same f«r my own private benefit 
Payment by my acceptance of yom* dndft, &c 

" (Signed) " Charles Callis.'' 

A bill of sale transferring these shares was executed 
on the same djiy, but was not registered until the 1 5th 
Nov. 1859. 

On the 13th March 1859 Thomas Chapman died, 
and by his will app3inted his widow sole executrix, 
and on the 7th Aug. 1859 plaintiff paid to Mrs. Chap- 
man 39^ lis. lie/., being the one-fourth share of the 
disbursements of the Conrad^ which plaintiff was 
liable to pay to Thoni:is Chapman under the contract of 
the 4th Juno 1858, and this action was brought to 
recover this sum under his contract with the defendant, 
of the 30th Sept. 1858. 

A rule having been obtained, calling on the plaintiff 
to show cause why the verdict found for him should not 
be set aside and entered for the defendant, or a non- 
suit — first, on the ground that there was no evidence 
to support the first issue, inasmuch as the evidence 
relied upon for that purpose was improperly ad- 
mitted, or, if properly admitted, was void by 
reason of the enactments in the ^lerchant Ship- 
ping Act 1854 ; and secondly, that the second 
issue ought to have been Entered for the defendant, as 
either there was no legal evidence of any purchase, or 
the true date of the purchase by the plaintiff from 
Thomas Chapman was, according to law, upon the 14th 
Sept. 1858 at the earliest, and because no liability was 
shown to have fallen on the plaintiff after the purchase 
by him of the shares in the ship Conrad. 

Charles Jiutsell (with him MeUish) now showed 
-cause against the rule. — Defendant has taken two 
|K>ints. The first was, that the preliminary memoranda 
were, as a matter of evidence, no longer admissible, 
having merged in the formal bills of sale, or, if admis- 
sible, were void under the Merchant Shipping Acts. 
The second point was, tliat the sum in question was 
not a liability wliich defendant had undertaken by those 
memoranda. As to the first, the preliminary memo- 
randa leading to a formal agreement arc not displaced 
by such agreement, unless it occupies the same ground 
and was intended to displace them : (^Uarris^ assignees, 
V. RickettSy 4 II. & N. 1.) Hero the collateral agree- 
ment OS to liability could not be inserted in the bill of 
sale : (18 & 19 Vict. c. 91, s. 11.) Nor are the pre- 
liminary memoranda void under the Merchant Shipping 
Act, 17 & 18 Vict. c. 104, s. 55. Even under the 
prior Act, declaring all instnmients for transfer of ships 
not according to the given forms void for all purposes 
(8 & 9 Vict, c 89, s. 34), it was not clear that col- 
lateral stipulations touching the sale of a ship in in- 
formal agreements were not legal : {Dtmcan v. Tmdal^ 
13 C.B., per Maule, J.) The existing Acts only render 
set fonns necessary to transfer the property in ships ; 
but there was nothing in the policy or express pro- 
visions of the law rendering contracts as to collateral 
matters touching ships, and which could not be hicluded 
in the bills of sale, illega]. It was obvious that public 
convenience rendered such informal agreements neces- 
sary. Here, too, the requirements of the statute have 
been fully complied with, for a bill of sole was sub- 
sequently executed. The second point is the substantial 
question in the case. The defendant contends that he 
only took ou him plaintiff's liabilities as owner from 
the date of the plaintiff's purchase, and that there was no 
ownership or purchase until the bill of sale, whicli was 
after the liability in question had arisen. The court 
is not bound to give to the words " owner " or " pur- 
chase " the meaning of owner by bill of sale or purchase 
by bin of sale : (Short v. WUson, 5 Scott N. R. 
1038; GoUlsftede v. Swan, 1 Ex. 154.) The court 



will look to the surrounding drconutuioea, otlnrviM 
the object of the parties at the time will be ~ ' ~ 
namely, that plaintiff should make over to deft 
hb bargain of the ship's shares, with all its 
losses. Although defendant denied all knowledgijtf 
the early agreement of 4th Jane 1858, be ti- 
mitted his knowledge of that of l4th July I858L Ai 
to any difficulty in determining on which of those t«o 
documents the bill of sale to phuntifiT was founded, tk 
latter agreement was only carrying out the first ia 
common with other creditors of Thomas Chapman. It 
was not intended to displace the first ; and no questaos 
on that point was asked to be put by defendants 
counsel to the jury. 1 therefore submit that, as be- 
tween the plaintiff and Thomas Chapman, the lialafitj 
was one which the plaintiff had clearly undertaken lif 
a valid agreement; and that, as between plaintiff asd 
defendant, the defendant took on him the pbintiff^ 
bargain, whatever it was. (He also referred to and distin- 
guisbed Liverpool Borough Bank v. 7\0-jier, 8 W. E 
730 ; Hughes v. Morris, and McCahnont v. Raik, 
2 l)e G. M. & G. 349, 403.) 

Brttt appeared in support of the rule. — This bttf 
a contract for the transfer of a ship, the contract to be 
valid must, according to the Merchant Shipping Act, 
contain a recital of the registry ; and this enactont 
not having been complied with, the contract beoooiei 
void. l^Ioreover, as no valid contract had bea 
completed before the execution of the bill of sale b 
September, which was after the expenses had beeo in- 
curred, the defendant was not liable for such, hehaTn; 
only bound himself to discharge liabilities for wbiefc 
the plaintiff as owner would have been liable ; and « 
to the letter of the 4th June, it had nothing whatMV 
to do with it. He cited Biddell v. Leeder andfdr 
ham, 1 B. & C. 327 ; Hughes v. Morris^ 2 De G.11. 
& G. 349; McAlmoU v. Rankin, 2 De G. M. & a 401 

Williams, J.— I am of opinion that this ruledMoH 
be made absolute. The action Is brought upon u 
agreement for the sale of sixteen sixty-fonrth sbanitf 
the ship Conrad, By the terms of this docamcDtfli 
defendant undertakes " all liabilities or profits oo fb 
said share from the time of your purchase from Tjuaii 
Chapman, for which you are liable as owner in lif 
way, or entitled to, if any profits or balance in jm 
favour;" and upon this agreement it is sought to weoi'* 
from the defendant certain expenses incurred for tb 
ship in 1858, and to explain this contract thetwe 
letters of June 4 and July 14, 1858, have been poti«f 
and by wliich it is contended that the ship andit> 
liabilities passed from Thomas Chapman to the pWa- 
tiff. Two objections have been taken to the pl«iitJir» 
right to recover in this case, and Mr. Brett hu ffOr 
tended that the contract between Thomas Chapman is* 
the plaintiff was executor}', and therefore void acooi^^ 
to the provisions of the ' Merchant Shipping Act, 1 « 
& 18 Vict. c. 104, s. 55, and msisted that all «•* 
tracts for the sale of ships are void unless framed iJ^ 
the way pointed out by that statute. It is unnert** 
sary, however, to decide as to the validity of the cos' 
tract on this ground, as our judgment miist be for ti^ 
defendant on the second point, viz. that there i* 
nothing in the contract of the 14th July ^>«'*2 
Thomas Chapman and his creditors casting a q»c^ 
liability on the defendant, and that the contract ^Jj 
no way connected with the letter of Jimc 4, in wiioj 
special liabilities are mentioned, and of whidi l^^ffij 
appears, the defendant was ignorant. The plaints* 
cannot be considered in strictness to have bew>J 
owner till the 14th Sept. 1858, when the bill of »* 
was executed, and I see nothing to show that tha •" 
fendant is liable for any expenses incurred by «» 
plaintiff before he became such owner. 

WiLLES, J. — I am of the same opinion, but w ** 
first pomt I shall say nothing. As to the secood ^ 
the letter of the 4th of June ought not to bo taW 
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Tation, as the defendant had nothing to do 
when he entered into the contract he was 
rhat was in the letter. The plaintiif cannot 
nj liability incurred except soch as was 
ling his ownership of the vessel, and as 
nes were incnrred before he was reaUj the 
annot cast them on the defendant. 
', J. concurred. Rule abtohUe. 

for the plaintiff, J, Yates. 



X7BT OF EXCHEQXJEB. 

F. Bailet and 8. M 'Culloch, Eiqv., Barrtoters- 
at-Law. 

Monday^ Jan. 28. 

ER AND OTHERS V. TlTHERISCTOX. 

nsurmice— Evidence of cu$tom — General 
« — Jettison of deck cargo-^Demwrrer, 
ion a policy of insurance of a ship in the 
m in respect of deck cargo, jettisoned for 
tafety, the defendant pleaded a custom thai 
ntnnter should not be liable for general 
arising from jettison of deck cargo, and 
•stom that in case of jettison of deck cargo 
toner has to pay a larger proportion for 
verage, as the imder-deck cargo does not in 
contribute : 

murrer, that both pleas were good ; that the 
cere reasonable and did not contradict the 
and that evidence of custom will be admitted 
at general words in a contract were intended 
limited meaning. 

an action on a poiicj of insurance of a 
)Ter from the underwriter a general average 
be ship in respect of goods jettisoned for 
fetj. The declaration nllegod that the 
ad assured the plaintiffs against all perils 
men-of-war, fire, enemies, pirates, rovers, 
tisons, letters of mark and countermark, 
akings at sen, restraints, arrests and detain 
1 kings, princes and people, of what nation, 
ir quality soever, barratry of the masters 
■s, and of all other perils, losses, and mis- 
it have or sliall come to the hurt, detri- 
Amage of the said goods and merchan- 
ship, &c., or any part thereof, and 
' any loss or misfortune it shall be 

the assured, their factors, servants, 
I, to sue, labom*, travel, for, in, and about 
, safeguard and recovery of the said goods 
mdises and ship, &c., or any part thereof, 
ejudice to this assurance, to the charges 
the assurers will contribute, each one ac- 
the rate and quantity of his sum herein 
.'he said ship was, by divers of the perils 
inst, damaged, to the great loss and damage 
tiffii, and also during the said voyage and 
t of the said goods and part of the said ship 
were uecessiirily sacrificed, and part of tlie 
vas necessarily Jettisoned for the safety of 
p, freight and cargo, and for the safety of 
ip from the perils insured against, to a 

and divers suras were expended and sacri- 
by the plaintiffs in and about the suing, 
nd travelling in and about the safeguards of 

P- 

& plea, as to so much of the declaration as 
ie said jettison of the said goods, the de- 
B that the said goods so jettisoned as in the 
mentioned, consiisted of timber stowed upon 
f the said ship for the said voyage, being a 
tn a port in British North America to 
England, and that the said policy was 
rerpool, and that before and at the time of 
; of the said policy there had been and was 
1 and daefwhere in England, a well-known 



and approved usage and custom of trade among ship- 
owners and undenvriters in the trade of carrying 
timber from British North America to England, that 
underwriters on ships are not liable under the ordinary 
form of policy, such as the policy in the declaration 
mentioned, to pay or contribute towards any general 
average or contribution payable by the shipowner on 
account of the jettison of any timber stowed upon 
the deck, of which said usage and custom the 
plaintiffs and defendant, at the time of the making of 
the said policy, had notice, and made the said policy in 
reference thereto. And for a further plea, that there 
had been and was, in Liverpool and elsewhere in Eng- 
land, a well-known and approved usage and custom of 
trade among nhipowners, shippers, merchants and 
imderwriters in the trade of carry mg timber 
from British North America to England, that the 
loss occasioned by the jettison of the timber loaded 
on deck for the preserving of the ship and cargo 
in such voyage is not contributed for by any general 
average among all the owners of the ship, c:trgo and 
freight on board such ship, but the loss so occasioned 
by such jettison is in the first place apportioned over 
the ship, the freight of cargo on and under the deck 
jettisoned and not jettisoned, and the cargo both on 
and under the deck jettisoned and not jettiiioned, ac- 
cording to their respective values by a statement which 
is called general contribution, but no owner of any of 
the above hiterests is by custom liable for the propor- 
tion falling on his interests, except those who are par- 
tics to the contract for the carrying of cai^o on deck ; and 
by the same usage and custom, no underwriter on ship 
is liable under the ordinary form of policy, such as the 
policy in the declaration mentioned, to pay or con- 
tribute towards the amount of the said general contri- 
bution payable or to be borne by the shipowner on 
account of the jettison of any timber stowed upon deck, 
of which said usages and custQpis plaintiffs and defen- 
dant, at the time of the making of the said policy, 
had notice, and made the said poli^cy in reference 
thereto; and the defendant further says, that by 
reason of the said usages and customs the plaintiff as 
owner of the said ship has not become liable to pay, 
nor has he paid, any sum or general average on ac- 
count of the said jettison of the said goods in the 
declaration mentioned, but has become liable to contri- 
bute towards such general contribution as aforesaid 
which i*> the only loss sustained by the plaintiffs as the 
owners of the said siiip, on account of the said jetti- 
son of the s lid goods 

As to the second plea of the defendant, the plaintifl^ 
say that there had been and was a well-kn --vii and 
approved usage of trade among shippers and currier* 
of timber from British North Ameriai to England for 
the carrying timber on deck during the season of the 
year wherein the carrying of timber upon deck 
is not prohibited by statute, and a known 
and approved usage of trade whereby the under- 
writers at Liverpool insure such timber carried 
partly above and partly below deck, or all below or all 
above deck, by the words *' on and over all ;** and the 
plaintiffs say that the said timber was being carried 
during the season when such carrying on deck is 
allowed and permitted by law, and was well and safely 
stowed according to the said usage and custom for 
carrying the same. The plaintiffs also demurred to the 
second plea. As to the third plea of the defendant 
above pleaded, the plaintiff<« say that at the time 
afore»ud there had been and was a known and ap- 
proved usage and custom of trade among shippei.s and 
carriers of timber from British North America t^ 
England and elsewhere in England, and at Liverpooi 
aforesaid, for the carrying of timber on deck during the^ 
season of the year wherein the cairyhig of timber apon 
deck 18 not prohibited by statute^ and tk^^VL-^vKtiVsi^ 
approved U8»g6 ot Vnde wcnotvi^ t&!ei<^\i\A vcA ^oa^^- 



40 



MARITIME LAW C.VSES. 



Ex,] 



Jenxktt r. AIkek. 



[Ex. 



writers at Liverpool aforesaid, whereby underwriters 
insure sacli timber so carried along with other 
timber carried by the words in the policies "on 
and over all ; " and the plaintiffs say that sncli 
timber in the plea mentioned was being carried 
upon deck during the season when Mich corrjino; 
was not prohibited by statnte« and was allowed and 
permitted by law, and was well nnd safely stowed 
according to the said usage and custom for carrying 
the same. And the plaintiflfs say that the said general 
oontribntion in the said pica mentioned ns a contribu- 
tion to which the plaintiffs were liable, amounted to a 
greater sum than n general average contributon. The 
plamtiffs demurred also to the third plea. 

J. Broun now appeared to Kupport the demurrer. — 
There is no presumption that carrying a deck cargo is 
an impioper practice. The custom attempted to be 
set up by defendant s plea contradicts the policy by 
which defendant bound liimself to pay general average. 
He cited Gwham v. Sweetmg, 2 Saund. 205 ; Gould 
v. Oliver, 2 Scott N. R. 241 ; Mihoard v. Uiblbert, 
S G. & D. 147 ; Da Costa v. Edmund, 4 Camp. 120; 
HuU V. JcmBon, 4 Kl. & BL 504 ; Blacheit v. Roy, 
2 Cr. & J. 244, Ex. ; CrofU v. Marshall, 7 C. & P. 537. 

MtlHsh for the defendant. — The customs are 
reasonable customs, and do not contradict the contract, 
but merely show the sense in which the defendant 
bonnd himself to pay general average, viz. that he 
would not be liable for jettison of deck cargo. He cited 
Ross V. Thoaites, 1 Park. ; Jfyers v. Sari, 30 L. J. 9, 
Q. B. ; Crojis v. Marshall, 7 C. & P. 537. 

Mabtin, B. — I am of opinion that the pleas are 
both good. The policy is in the ordinary form of a 
policy of insurance, and the underwriter has thereby 
rendered himself liable for general average, usually so 
called. He says by his plea, " I admit that ; but there 
it a custom or practice that when the claim for general 
average arises from jettison of deck cargo the under- 
writer is not liable, and this custom was known to both 
parties, and the contract was made subject to it." 1 
do not think that this is a contradiction in the sense 
that a custom may not contradict a written contract. 
In reference to words used technically in a particular 
trade or business it is always permissible to show 
what is the meaning of those wonis in the trade. In 
some caset), indeed— as, for instance, in farming leases 
with reference to the rotation of crops and manuring — 
it is absolutely necessary that there should be evidence 
of custom to explain the meaning of the words. In 
Blackett v. Ths Royal Exchanf/e. Company, L}'ndluir8t, 
J. says : " If the underwriter were to be made answer- 
able for extraordinary peril he would be answerable 
for a peril he had not contemplated, and for which 
he had not received on adequate compensation. 
This is the true principle upon which evidence of 
usage is admitted as to goods hished upon deck.'* 
In the present case we are only called upon to apply 
the same pruidple, and in the same way that an under- 
writer is relieved from liability under the general name 
of "goods" for cargo carried upon deck, so he is 
relieved from his liability under the name of " general 
average '■ ' for jettison of deck cargo ; and from the 
use of the words " on and over all *' in the replication, 
it is evident that the custom was one known to both 
parties. 

CuAMNELi^ B.— I also am of opinion that both the 
pleas are good, and that they are not answered by the 
replications. Here the question is, wh(>ther tho custom 
of the underwriter not being answerable for jettison of 
deck cargo is contradictory to the contract. The effect 
of the custom being to limit the liability to a par- 
ticolar class of goods, it is difficult to reconcile the 
dedsion in Blachett v. TTu Royal Exchange Cijmpany 
with the cases cited in the text books on insurance. In 
Mj^ers ▼. Sari Blackburn, J. says : "That I take it is the 
tnw rale ofUw npon the matier, that in each case of a 



contract wheu it Is shown that the term or phrase hs 
acquired a peculiar meaning in the trade, it is prmi 
facie to be taken as used with that meaning, uoloi 
upon construing the whole contract you can are tirit 
either in express terms or by necessary implication tb 
])arties intended to use it in n different sense ;** and I 
fully concur in that view. The proper test is whethar 
the custom exists witliin the knowledge of both partiH^ 
and then if the term of the contract was so framed m 
to exclude the custom expressly, it must be held ts 
prevail. 

Wilde, B.— I also think that these pleas are gooi 
They admit the responsibility of the underwriter lor 
general average, but allege that there is a costoa 
known to both parties to the contract that the under- 
writer should not be liable for jettison of deck cuf^k 
One question is, whether that is a reasonable cnston; 
and I should at once have said yes, even if it steppri 
there ; since otherwise the underwriter would get m 
higher premium for the greater risk incurred by a deck 
cargo. But, further, the second plea shows 'anotbs 
custom of the trade, viz., that in case of jettison of 
deck cargo the shipowner has to pay a larger propoitiao 
for general average, to which none of Uie nnder- 
deck cargo contributes; it is, therefore, perfectlj 
reasonable that the underwriter should not be booai 
by this increased liability. Then the other quMticB 
arises, whether this is a custom which contradicts tie 
contnict. To my mind it does not, for anything wind 
shows that the general words employed in a oootnct 
were intended to bear a limited meaning, is not s 
contradiction. Now " general average ** is a term «f 
art, and must be explained by custom, and it is then- 
fore perfectly fair in thb cose to allow a custom knows 
to both parties to control the contract. 

Judgment for the deftMdamt. 

Nov. 23 and Jan, 29. 

Jexnett p. Mekk. 

Charter-party—Construction of— New trial for tw* 

direction. 

This was an action brought for demurrage, ariaaf 
out of a claim under a charter-party, the prindpsl 
question between the parties being, whcUier at aaj, 
and if so, at what time the vessel was in a proper load- 
ing berth to satisfy the particuUr terms of the charter 
party ? The cause was tried in the Passage Court d 
Liverpool, and the jur}' found that the vessel was in % 
proper loading berth on the 24th May, and found a 
verdict for the plaintiff for 42/., leave being reserved to 
tho defendant to move for a new trial, or for a nansnt, 
or verdict for the defendant. And a rule met haviof 
been obtained for a new trial on the ground of misdirec- 
tion, and also that the verdict was against the evideose^ 

AspincUl showed cause against the rule on the grooai 
only of misdirection. 

Deighton, for the defendant,* in support of the nde. 

CVr, ad9, vulL 

The facts and arguments appear in the following 
judgment. 

Jan. 29.-^CiiASNELL, B. said:— Tliis case w* 
tried in the Passage Court of Liverpool, and the juj 
found a verdict for the plaintiff for tho sum of 42/. hi 
the close of the ca.se the learned judge gave the de- 
fendant's ciunsel leave to move this court for a new 
trial, or for a nonbuit, or for a verdict for the de- 
fendant A rule was accordingly obtained for a new 
trial, not for a nonsuit or for a verdict fur the de- 
fendant, but the rule asked for a new trial on the 
ground of misdirection and also on the ground that tbs 
verdict was against the evidence. It was not ai^gaeJ 
in the last form before ns ; but, on the part of the de- 
fendant, counsel was heaid, and on &c part of tbe 
pLnrntiff cause was shown against the rule. The case wu 
argued in last Michaelmas Term, before Pollock, C &i 
, my brother WUde and myself. The aetion was braqgkt 
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IP araing out of a claim nuder a charter-party, 
found that the Teasel was in a proper loading 
the 24 th May ; taking that to be so they 
rdict for the sum of 42^, and the main ques- 
tie case was, whether at any, and if so at 
me the Tesael was in a proper loading 
satisfy the terms of the charter-party. 
A a difference at the bar as to the way in 
e question was left by the learned jadge who 
eanse. His own report is, *' I left to the jury 
ion whether the vessel was in a proper load- 
er not on the 24th May." It was not denied 
|uestiou was so left; but, on the part of the 
t, it was contended by Mr. Deighton, that the 
so left was accompanied by a qualification that 
faulty, namely, that the learned judge took 
vsclf to construe the charter-party by reference 
pulation which provided that coals might be 
a specified rate of freight, to be paid in case 
e loaded ; that if the vessel was in a proper 
erth to receive coals, it was so in a loading 
satisfy the terms of the charter-party, and 
tiff was from that time entitled to couut the 
ays provided for by the charter-party. This 
ion was contended for on the part of the defen- 
rendering the summing-up faulty, and Mr 
read from \\:a brief a statement to the effect 
question was left to the jury accompanied by 
iticMtiou, and Mr. Aspinall was not able to give, 
nrly declined to give, any express contradiction 
lew; for though it was not supported by refer- 
his own note, there was nothing in his note 
mt with the view eo distinctly and affirma- 
esenteti by Mr. Deighton. In this state of 
e court thought it would be proper to confer 
learned judge who tried the cause. We have 
>portunity of doing so, and he is not able by 
3n or by reference to his note to throw any 
ight on the subject, and he declines to pledge 
liat it was not left accompanied with the quali- 
uggested on the part of the defendant. Under 
imistances we must take the question to have 
in a qualified form, and we arc of opinion 
so left, the direction was not correct It is 
charter-party did contemplate that coaht might 
., and provided for a rate of freight in respect 
a a cargo. But, looking at the charter-party, 
luint was entitled to ship a general cargo ; the 
t found the veasel was in the loading berth on 
. May. In truth, no coals were shipped at 
the 8th June ; on that day, and some few 
days, the coals were shipped ; after that the 
removed and salt was loaded, aud the ship 
I with a general cargo. Now, there had not 
Dre the 8th June, any intimation on the part 
irchant that he proposed to ship coaU or limit 
to a cargo of coals, so as to entitle the owner 
sael to say the ship was in a proper loading 
caoae, on the evidence, slie might hrve been in 
1 which she could have received some coab. 
of opinion the case must go down for a new 
beH e V e lh« judges who heard the case have 
iculty, independently of any matter as to the 
being imperfect, in reconciling the verdict of 
with the evidence that was given. But as 
was not placed before us on the argument t n 
nd that the verdict was against the evidence, 
le case must of necessity in our view go down 
' trial, we think the less we say upon that 
le case the better. The rule will be absolute. 
JiuU absQlaU/br 4 nw trial 
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Heported bj Jaxis Patbbsox, £«q., of the Middle Temple 
Liurdster-at-Law. 

Tkwtdasf, Dee. 20. 

(Present — ^The Right Hon. Lords Chblmsfobd and 

KixGSDOWN, and Sir K. Rtan.) 

The Clkadon. 

Ship^CoUision^Sieam-tug with vessel m tow meeting 

another vessel — Duty o/such vessel. 
The C, a British vessel^ towed hy a steam-lug, 
met a foreign sailing-vessel at midnight, the latter 
being close Juuded upon the starboard tack. In 
such circumstances it was the duty of the steani'tug 
to get out of the way of the other vessel, and all the 
more as tJie combined vessels were a very long body, 
and the connection between the two might not be seen. 
The duty oj both vessels meeting in such circumstances 
commented upon. 

This was an appeal from a decree of the Court of 
Admiralty, in a cause of collision between the Cleadon 
and the A, If. Stevens, The court gave judgment 
against the Stevens, whereupon the present appead was 
brought. 

Dr. Tioias, Q.C. and E, C, Clarkson for the apps. 
Dr. Philiimore and Dr. Deane for the resp. 
Lord Chelmsford. —After a careful consideration 
of the evidence in this case, their Lordships are enabled 
to arrive at certain established facts, which have led 
them to n satisfactory conclusion. The collision in 
question took place on the 25th March 1860, about 
midnight, in the Gull Stream, off Broadstairs. The 
A. If. Stevens, one of the vessels, was an American 
vessel, of 999 tons. She was a sailing-vessel, and at 
the time just before the collision was proceeding upon 
her voyage from Shields to Boston, close hauled on the 
starboard tack, with her course south-west. Tlie 
Cleadon, the other vessel, was towed by a steam-tug 
named the Oracle ; she had no sails set, and her course 
was north-east by north. The Stevens being a foreign 
vessel, was of course not bound by our regulations, but 
she was govenied by the ordinary rules of the sea, and 
they required her, being closehauled upon the starboard 
tack, if she were meeting another vessel, to keep her 
course. The Cleadon being in tow of the steam-tug, it is 
admitted in the case that she and the tug must be con- 
sidered to be one vessel, the motive power being in the 
tug, the governing power in the vessel that was towed. 
Under these circumstances her rule of conduct would 
be our regulations, because, as already intimated, she 
would not be aware whether the veasel she was meeting 
was a foreign or a British vessel, and at all events, as 
she was a British vessel navigating, of course she must 
bo governed by the rules that apply to those vessels. 
It was her duty, being in fact a steamer, to get out of 
the way of another vessel that she was meeting, and 
it more especially became mcumbent upon her, from 
the situation in which she was placed ; because, as it 
appears, there is nothing wliich can indicate to any 
other vessel that a vessel is being towed, and, 
of course, under such circumstances, the com- 
bined vessels being a very long body, and a ves- 
sel meeting them taking for granted, by seeing the 
lights, that they are independent veasels, they ought to 
be more careful, under such circumstances, to give a 
wide berth to any vessel that they are meeting. Now, 
this being the state of things, the two vessels came 
into sight ; and here we are met >.ith the usual diffi- 
culty of ascertaining the eiuict distance at whidi the ves- 
sels were seen by each other ; but I think that it is quite 
clear, upon the whole of the evidence, that when the 
vessels were seen, the tug, with the Cleadon, bad ad- 
▼an(»d into such a pontion with referenoe to thA 
Stevens that it mnst bo coqiIAm^ V\^ >^^ \»%\a^ 
craned the hniTM of \)» 8i«MM* ^v« ^S&adk v^E^nm 



42 



MAMTBIE LAW CASES. 



Priv. Co.] 



The SciiwALBK. 



[Pmt. Oft. 



from the endence on both sides, becanRe, on the part 
of the Stevens^ it is stated that when tbi'se vessels, or 
this vessel, as I may call it, theM coniSined vessels, 
were seen, there w.tn a j^reen light visible on the 
Steveni'i starboard bow, and another green light visible 
on her port bow. It is unnecessary to consider 
whether the witnesses are accurate or not, as to the 
many points upon the port or starboard bow respec- 
tively on which these lights were seen ; but the fact 
of the lights being seen upon these different bows of 
the Stevens appears to be confirmed by the evi- 
dence, on the other side, because it is stated by 
the master and the pilot of the Cleadon, that 
they first saw the red light of the Stevens. It 
is stated by the master and the mate of the 
steam-tug, the Oracle, that they saw the green light of 
the Stevens. Now, if you place the ves.sels in the 
pontion in which they are represented to have l)een — 
the steam-tug having crossed the hawse of the Stevens^ 
and the Cleadon being astern of her in tow m the 
position of these two vessels, of course on the one hand, 
from the Stevens the two lights would be' seen — the 
two green lights — on her respective bows; and on 
board the Cleadon^ the red light on the port side of the 
Stevens would probably be seen ; because the Oracle 
liaving got athwart the hawse of the Stevens^ she would 
see the light on the other side, her green light ; there- 
fore we think there is no doubt whatever that the 
position of the vessels, when they were first seen on 
each side, must have been that which was representee], 
that the tug had just got athwart the hawse — perhaps, 
not speaking in technical language but popularly, had 
passed the bows of the Stevens; the Cleadon was 
behind, and had not passed her bows; and that was the 
txact position of these vessels when they became 
visible to each other. Now, then, under these circum- 
Utanees, what was the course which ench of the vessels 
ought to have taken ? The rule with respect to the 
Stevens was, that she was to keep on her starboard 
course, and she appears to have obeyed that rule, and 
to have advanced upon that course towards the other 
▼essel. It was undoubtedly the dnty of the Cleadrm 
to have kept clear of the Stevens, and to have adopted 
•uch a course as would enable her to accomplish that 
object ; but if, as we have reason to suppose, the two 
Tessels came in sight of each other at a very short dis- 
tance indeed, and if the position of the Cleadon, 
with reference to the Stevens, was that which 
has been represented, then, although under other 
drenmstances it might have been her duty to have 
ported her helm, and to have gone clear of the 
Stevens, yet it appears extremely probable that if she 
had done so in the situation in which she is placed by 
the evidence, that the Cleadon would have been Irought 
by the steam-tug into collision with the Sevens; 
therefore the course which the Cleadon adoptud appciirs 
to have been the correct one, and it seems extremely 
probable that if both vessels had continued upon their 
respective courses, that no collision would have taken 
place. The Stevens, coming on upon her starboard 
tack, arrives at a position with rospect to the two 
Tessels — to the tug and the Cleadon^'m which, ac- 
cording to her own account, the tug had passed her 
bows, and she was in an intermediate position between 
the tug and the Cleadon. Now she represents that she 
was not aware of the fact of the Cleadon being in tow 
of the tug, and yet it is hardly possible to suppose that 
iht oonld hive been ignorant of that most imputant 
Cut, considering the evidence which she herself gives 
of her watching the proceedings of the other vessels 
The captain of the Stevens says that when he first saw 
the two lights, he considered that they were two ves- 
•tb following each other in the same course. As 
OM of the vessels, therefore, had arrived upon his 
■taf bo ar d bow, crossing his bow, ho would naturally 
htim fDfjposedy or oqght to have snppowd, that 



the other vessel following in her track wooll htn 
pursued the same course, and at m certain time woild 
have been found in the same position with rafemee 
to her. Now he advances, then, nearer to these 
vessels, and it is alleged that he was not atali a w iw ■ 
the captain was not at all aware, or the pilot— that 
the Cleadon was a vessel in tow of the tog. Is it pos- 
sible to believe that if the parties had exercised the 
slightest judgment upon the subject, or had appfied 
the smallest particle of experience to the appeatsaee 
which these vessels presented, that they could hare 
been in ignorance of that most important fact ? For 
here, according to the representation of the captain of 
the Stevens, he found a steamer — ^he fotuid m venel, a 
largo vessel, without any sails, foUoiring, as he sajs, 
in the wake of the steamer. Whether he nw the tov- 
ropc before or after the order was given to pott tlie 
helm of the Stevens may be a little qnestioaible 
upon the evidence ; but whether he saw the tow-rope 
or not it is quite impossible to believe that he most not 
have been fully aware of the fact that ahe was a vessel 
— a ship in tow of the steamer. Well, then, with that 
knowledge, pursuing the course upon the starhoari 
tack which he had done up to that time, he hod been 
enabled to clear the steam-tug. Could he have sop- 
posed that the Cleadon, that was following the tng ia 
her wnki>, and towed by her. would be enabled to port 
her helm and to get out of her way ? Knowing that 
she was in tow, he must have known, to nae afamiEar 
expression, that she was a log upon the water; that 
she could only move in the direction in which she wu 
drawn by the steamer ; and that, therefore, it was ia- 
cumbent upon her, if the oollbiou was to be 
avoided by anything done by her, either to 
pursue the course which she was then takiag, 
or, instead of porting her helm, to have star- 
boarded her helm, which would have carried her 
away off the wind and away from the Cleadon 
Now, instead of doing, as is quite clear and evident, 
upon her own representation, she ought to have dooa, 
she put her helm hard aport, and the conseqnenee of 
that was that she brought herself round three or four 
points, came into the starboard bow of the Cfeudbi, 
strucic her stem on a forward blow very near to htt 
starboard bow. Whether, if she had pnrsoed her 
course, she would have gone clear of the C^adom, msf, 
perhaps, be a little questionable; but certainly the 
circumstances under which the blow was given, and tba 
character of that blow, lead very strongly to the coe- 
elusion that if she had pursued the course which it ii 
admitted it was proper for her to do, by keeping os 
her starboard tack, the great probability seems to bo 
that she might have gone dear ; but at slII events tbo 
act of porting her helm, under the circamstances ia 
which she was place<l, was most irregular and im- 
proper, and there can be no doubt whatever that that, 
and that alone, occasioned the collision which has bees 
the subject of this investigation. Now, noder theso 
circumstances, their Lordships have come to the ooe- 
clusion, with the skilful assistance which they have 
had upon the present occasion, that the view wbioh 
was taken of this case by the learned judge of the 
Court of Admiralty, assisted as he was also by persoos 
of nautical skill, was the correct one ; and therefoie, 
inasmuch ns there are cross-suits in this case, and tbe 
judgment of the Court of Admiralty decided both theso 
suits against the Stevens, their Lordshipa think those 
decrees ought to bo nfiirmed, and that the appeals in 
both cases should be dismissed, with cosUi. 

^__ Decrees (tffirwMd. 

Wednesday, Feb. 13. 

(Present — The Right Hon. Lords CnBLMSfORD and 

KiNGSDOwN and Sir E. Btan.) 

The Schwalbb. 

Sk^t^CoUisum^Duty o/ttetsmer wteetmg two «si% 
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wegtelt eonung m parcdUl cottrse$ — LiabUUy for 
piloCM megligeHce — Foreign thip m British tocUen — 
Merckant Shipping Act^ ». 388. 
/areign steamer having at night met two brigs pro- 
ceeding in parallel courses qImU fifty fathoms apart 
its the river Thames^ instead of porting her helm^ 
attempted to pass between (Aem, and a collision 
oeem rred . Comments on the duty of the steamer^ ac- 
cording to the Merchant Shipping Act, in such cir- 



I court of<qfpeaL, before reversing the judgment below ^ 
wttut not merely doubt whether the judgment is right, 
bmt must be satisfied that it is wrong. 
There a coUition is caused bg a vessel in charge of a 
Uceneed pilot, the owners, in order to exonerate 
themselves from liability, must prove not merely that 
the crew were under the pilot's orders at the time, but 
that the order which caused the damage was actually 
gwtn bythepilot, the onusprobandi being on them. 
This was sn sppeal from a sentence of the Court of 
kdmiralty in a cause of damage promoted hj the 
mwrs of the brig Crown against the owners of the 
teamer Schwaibe, a collision having occurred in the 
[aplin Sand, near the Middle Light in the Thames. 
Dr. Lnshington held the Schwalbe was solelj to 
lame, and deoeed accordingly. In the course of his 
idgment he made the following obsenrations : " There 
• A difficult arising in this case, from the circum- 
ianoe that the collision was between a foreign vessel 
nd a British vessel, and took place within what are 
iUed British waters. From thence arises a question 
'hich I very much wish had been disposed of by the 
Dpenor tribunal, but which at the present moment 
smains not in Uie most satisfactory state ; that is, by 
^bat law qoestbns of collision arising between foreign 
nd British ships in British waters are to bo determined ; 
rhetber the rules proscribed by the Merchant Shipping 
Let apply to both vessels, or to one vessel only, or, in 
ict, what rule is to prevail The point arose before me 
1 another case, whether a foreign steamer was bound 
J keep on the starboard side in navigating the river 
liaDies ; and I held that a foreign steamer' was so 
otmd, not by the Act of Parliament, for I did not 
are to go that length, but by reason of the custom 
rerailing in the river Thames*. The case went up to 
he Judicial Committee, and their Lordships did not 
edde whether the steamer was bound or not to keep 
Q the starboard side by Act of Poxliament, but they 
edded that steamers were bound to follow the mari- 
ime customs of the river Thames. This being so, I 
lost also remmd you of the ancient rule of the sea 
which is also a custom), that a steamer must f;et out 
f the way of a sailmg vessel I tliink this case 
nght to be governed by the general mari- 
iina law, with reference aUo to a general 
Oitooi prevailing in the river Thames. . . . 
Tow I must say a word as to the Crown. What the 
hvwm tays is this, that she saw the steamer approach- 
ig at about a mile distant, and according to the evi- 
enoe of her master she did nothing, but she waited to 
Be what the stouier would do ; this is a matter, 1 am 
airy to say, which oocnn very often. We have dcter- 
nned on former occasions this : that it is not the duty 
fa vessel, if she has the wind free, immediately she 
SMries avttsel, to change her hehn ; and I think two 
r three yean ago I put. the question to the Elder 
(rathreii, whose assistance I had then, and I put the 
omt Tcry atroiigly to them, that it never could be 
eqoired as obediaiioe to the statute that as soon as a 
iBsael descries a steamer she must immediately port 
er hehn. The meamng of the statute is, that you are 
tot to ^ on when there is danger, but must port the 
tehn in due time, presummg the steamer vrill port her 
keUn. If fteamen would follow strictly the rule laid 
lownm the Merahanfe Shipping Act, as to porting the 
iifan»BDdoiiUt]atwoii]dJ«MBCftf flomlwr of colli- 



sions that occur. We had a case of collision four or 
five years a^, where a gentleman in the employment 
of the Government was in command of a vessel going 
down to Plymouth with a large and valuable cargo on 
board. The case was heard viva voce in my presence, 
and the question was put to him, * Why he did not 
port his helm ?' and Ills answer was, ' Do yon think I 
am going to port my helm for every vessel I see in the 
channel? There is great difficulty, and I put it 
seriously to you. whether you think the Crown, seeing 
this vessel coming down, was justified in waiting to 
see whether she would port her helm ? It is a state 
of things which requires great judgment and imposes a 
great responsibility upon masters of vessels. I am 
assuming that the Schwalbe did not starboard her 
helm, but pursued her course, and did nothing till the 
end. Now do you think the Crown ought to have 
taken the initiative, and ported her helm at once before 
she saw what the steamer would do ? It is a very nice 
point, and every difficult one." 

Dr. Twiss, Q.C. aod E. C. Clarkson, for the apps. 

Dr. Deane, Q.C. and Karslake, for the reaps. 

The judgment was delivered by 

Lord Chelmsford. — In this case the owners of the 
brig Crown proceeded in the High Court of Admiralty 
against the owners of the steam-vessel Schwalbe to 
recover for the total loss of their vessel, which was 
sunk by a collision between the two vessels in a reach 
of the river Thames called the West Swin, between 
five and six o'clock on the evening of the 9th Jan. 
1859. The Crown, a collier brig, was proceeding 
down the river in ballast. The Schwalbe, a steamer 
belonging to Bremen, was upon the voyage to London 
with a cargo and passengers. The evening was fine 
and clear. Both vessels had their proper lights. The 
parties agree as to the wind being W.S.W., and as to 
the courses of the respective vessels. The Crown's 
course was N.E., that of the Schwalbe S.W., being in 
an exactly opposite direction to each other. In this 
state of things, the libel on behalf of the owners of tho 
Crown alleges that one of the crew perceived the three 
lights of a steamer a little on tlie port bow ; that when 
the two vessels had approached to about three-quarters 
of a mile of each other, they perceived that the steamer 
had ported her helm, as her green light was gradually 
lost sight of, whereupon the Crown ported her helm ; 
and that when tho two vesseb had approached to 
within half a mile of each other, and would have easily 
passed clear, the green light of tho steamer again came 
in view ; that the helm of the Crown was then put 
hard aport, and the steamer was hailed to port her 
helm and stop her engines ; that no notice was taken 
of such hailing, and that shortly after the steamer ran 
stem on into the port side of the brig, cutting her down 
to the water's edge, and sinking her immediately. And 
the fifth article of the libel alleges that the col- 
lision and loss of the Crown were occasioned solely 
by the improper conduct and negligence of those 
on board the Schwalbe, more especially in star- 
boarding their helm, and not keeping a good look-out 
and going clear of the *' Crown, and that no blame is 
attributable to tho Crown," or to any one on board of 
hei. The allegation on the part of the owners of tho 
Schwalbe denies the article of the libel which charges 
that her helm was ported and then starboarded whilst 
approaching the Crown, und in contradiction thereto 
alleges that tho helm of the Schwalbe was not star- 
boarded and then ported, but ported only ; and after 
denying tliat the blame of the coUiwon is imputable to 
the Schioalbe, and slating that it is attributable solely 
to the master and crew of the brig, it alleges that if 
any blumc is imput.ible to any porson on board the 
Schwalbe, it a impuUblo solely to tho pilot Samuel 
Fleming, tlien in sole charge of her, all whose ocdcx* 
and dix«ctions in legju^ V> iWi^Tv^giSa^tL^S. >^^ «Xmbi- 
•hip It th« time oC \ii!ttQ\fiflaoai««t'^swm^l ^s^Nsa.- 
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plicitly obeyed and curried out by the master and crew. 
Upon these contradictory allegationsi and upon evi- 
dence equally contradictory and conflicting, their 
Lordships have to determine whether the learned judge 
of the Court of Admiralty arrived at the proper con- 
clusion in finding that the Schwalbe was alone to 
blame for the collision, and that the pilot was not the 
person solely to blame, but that the collision also arose 
^m " something either having been done, or omitted 
to be done, or done negligently, on board the Sckwalbe. 
When the two vessels first appeared in sight of each 
other, the Schwalbe^ according to the evidence of her 
captain, was '* proceeding along the edge of the Maplin 
Saiad, pretty close to it" The Crown and another 
collier brig (the Ceres) were advancing in parallel 
courses from fifty to sixty fathoms apart from each 
other. The witnesses from the Schvacdhe state 
that the Crown was first seen about a point on 
her starboard bow, and the Ceres about a point 
on her port bow. In this state of things there 
can be little doubt that the. safe, as well as 
the correct course fur the Schwalbe to pursue was 
to port her helm, and to pass the Crown on the 
port side. Instead of doing this, she incurred the 
hazard of attempting to pass between two vessels ap- 
proaching her at a short distance from each other as to 
range only a point on each side of her bows. Her 
object in adopting this course may probably be accounted 
for by the evidence of Fleming the pilot, who says, 
" the Maplin Sand was as near as was safe on their 
starboard side." If, therefore, the Schwalbe had ported 
ner helm, it must have brought her nearer than was 
safe to that sand. Under these circumstances a course 
would naturally be preferred which would require a 
starboard helm insteiuf of the opposite one. And as, 
upon their own showing, the Croim, when first seen, 
was only a point on their starboard bow, it can hardly 
be supposed that in the SckwaUMi's intended course 
between the brigs she would not have given the 
Crown a wider berth, which would be done only by 
starboarding her helm. The pilot (Fleming) indeed 
says, that ^* upon entering the south-west reach of the 
West Swin, he necessarily starboarded the helm to take 
the proper course up the reach, but at that time he was 
more than a mile distant from the Croron and the 
CereSf whose respective lights came in sight just as he 
had steadied his helm.** In judging of the probability 
of the respective statements, it must always be borne 
in mind that the SehwaXbe cotild not port her helm 
when the brigs were first seen, because she was as near 
the Maplin Sand as it was safe for her to go ; that her 
course was directed between the two brigs, although 
the pilot says they were in ** the immediate vicinity of 
the Maplin Sand, and somewhat close thereto, m order 
to give a wide berth to the light colliers going down, 
which would be effected by passing them well on their 
port side, and that the originid fault was in the 
Sckwalbe^t endeavour to pass between two vessels 
in dose proximity to each other. It is proba- 
ble that if this attempt had not been made the 
8ckw€Ube would have gone clear of the Crown ; for by 
the evidence of the master of the collier brig Bounty, 
which was a quarter of a mile directiy ahead of the 
Crownj the Schwedbe passed her safely on the port 
side, and ** shortly afterwards heard a hailing, and 
upon looking astern he saw that the Sckwalbe had 
altered her course, and was as nearly as possible with 
her port broadside towards the Bounty y going stem on 
towards the Crown^t port side." The Sckwalbe could 
only have been brought into this position, after passing 
the Bounty on the port side, by starboarding her helm ; 
and if this witness is to be believed (and there is no 
ground for discrediting him) the case of the Crown^ 
that the Sckwalbe was originally on her port side, and 
that the collision oocurred in consequence of her after- 
mmb gtwbaardijjg, appean to be completely ee- 



tabluhed. Opposed to this case there is the poaitiiv 
evidence of the captain, some of the crew and the pOot 
of the Sckroalbe, that the helm was nerer staiboarded, 
which is met by the equally positive evidence of 
Jobling, a seaman on board the Crown^ that when be 
got into the steamer after the collision he ran instantly 
aft, and there saw " that the wheel was hard a-star- 
board, and that the helmsman was still holding it hard 
a-storboard." These contradictory statements are net 
to be reconciled by the slip made by the pilot, as 
described by the captain of the Sdiwatbe^ in first 
giving the order ^* Starboard," but after the word had 
hardly escaped lilm, in the same breath, calling, ^'Ko! 
port ;" because the first order appears not to have been 
passed, but only the order to hard aport, in wbkli 
position the helmsman describes the helm to have bees 
at the moment of collision. Amidst such dimbtfhl and 
conflicting evidence their Lordships wonld not be 
disposed to disturb the judgment of the learned jod^e 
of the Court of Admiralty, even if the counsel for the 
apps. had raised a doubt in their minds as to its 
correctness; for, to repeat the language used by than 
in Tke North American^ 12 Moore, S^, and in tk 
case of the Juliay upon which judgment has jost beeo 
pronounced, ** in order to advise the reversal of a judg- 
ment, we must not merely doubt whether it is xi^t, 
but be satisfied that it is wrong." Although no rie* 
of the present case is free from difficulty, and no jndg* 
ment can bo formed upon it without hesitation, wC 
there being sufficient evidence to warrant the finding 
of the court below, assisted as it was by nautical amear 
sors, their Lordships could not with propriety tenm 
the decision merely upon the ground that if a judg- 
ment has been pronounced in favour of the oppovti * 
party it wonld have been equally capable of being np- 
ported by the evidence produced on their side. TN 
Sckwalbe, therefore, being found to be in the wmog; 
it only remains to be considered whether the ownm 
have succeeded in exonerating themselves from tbeir 
prima facie responsibility, by showing that the p3tt 
was the sole author of the injury. For this poipott 
it is not sufiicient for them to prove the vessel to bire 
been in charge of a licensed pilot, onder irhoM 
orders the crew were acting, and then to call upon 
the court to presume that the particular older 
which occasioned the collision was given bin. 
By tho express words of the 388th section of tb 
Merchant Shipping Act, which protects the ownen 
from loss or damage where it is occasioned by the tell 
of the pilot, the onusprobandi lies upon them, as tUr 
Lordships decided in the case of the C krutum, 
8 Moore, IGO, upon corresponding words in the fimner 
Pilotage Act, 6 Geo. 4, c 125. It had been ahova, 
m the consideration of the circumstances of the ooS- 
sion, that it must have been occasioned by At 
Sckwalbe having starboarded her hefan a short tisM 
before it occurred. The owners, to relieve themselm 
from their liability, are bound to prove that an order t» 
starboard the helm at this time was ^ven by the pibt 
But no such proof is anywhere to be found, except i> 
the hasty expression (corrected, as the witness ujti 
ahnost before the words were out of his mouth, ttd 
not acted upon), just at the moment d the coffiMb 
The owners, therefore, fail entirely in the evidoei 
necessary to transfer the responsibility firom themielT*; 
and without considering whether there was any na^ 
gent act or omission on the pArt of the crew of the 
Sckwalbe, their Lordships think it soffident to ffft 
that they have not succeeded in estaUishmg that tki 
collision is to be attributed sole^ 0f at all) to ^ 
fault of the pilot. They will, therefore, leoonnMsd M 
her &f rjesty to affirm the judgment of the Adnunl^ 
Court, wi^ costs. 

Apps.' agents, Clarkson and Sotu 
\ ^m^ Vj^Xs DcOMOfU 
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COXnELT OF aXTEEN'S BENCH. 

Bflported by Jomr Tbommox, T. W. Saukdkks, and C. J. D. 
liBBTstxr, Kaqra., BarrUten^t-Law. 

Saturday^ Feb. 23. 
Castbiqub v. Beiibens aitd others. 
Skip — Ccnspiraey — Procuring tale of, abroad — Mort- 
gaget — Bill of exchange given bg master for 



JkelaraiioH that C, a British subject^ the owner of a 
ship, bg bill of sale transferred it, bg wag of mort- 
gage, to !£., who bg bill of sale transferred his 
interest in the ship to E., who bg bill of sale trans- 
ferred to the pit. That while C was owner, 
the wiasUr, during a vogage, drew a bill on C. for 
meeessarg disbunements in favour of L. That 
C. indorsed the bill to the defis,, British subjects 
residing m England, without vaive. Thai the bill 
woM dulg presented to C, fbr acceptance, and dis' 
honoured. That the d^,, knowing that the ship 
was about to call at Havre, in France, and thcU a 
boHd J!de holder there of the bill could attach the 
ship, and procure the ship to be sold for the purpose 
qf paging such bill,frttudulentlg conspired with T,, 
a French subfect residing in fYance, to indorse the 
bill to him without value, that T. might attach the 
ship at Havre, and obtain the sale thereof, and that 
T. shouldfbdse/g represent that he teas the bond fide 
oumer of the bill fur valuable consideration, and so 
obtain the attaehmeni of the ship. That in pur- 
Muanee of the conspiracy the d^fts, indorsed the bill 
to T., who, upon the arrival of the ship at Havre, 
took proceedings to attach the ship, and fraudu- 
lenilg represented that he was the bond fide owner oj 
the hill for valuable consideration, and therebg ob- 
tained an attainment of the ship, and therebg the 
pit, lost his propertg in the ship : 
Seldf that the declaration was bad, as it was consistent 
with the averments that the pit, had notice of^ the 
proceedings at Havre, and purposely allowed Judg- 
ment to go bg dtfaxit, or that he might have ap- 
peared m the F\rench. court, and been heard on the 
question whether T, was holder fvr value ; and that 
while the foreign Judgment remained unreversed the 
action was not maintainable, 
DecUntion. — That John George Clanss, of liver- 
pool, a British subject, was the sole registered owner 
of a ahip, the Ann Martin, and her appurtenances, 
Which Bud ship was, np to the time of the sale, as 
liereinafter mentioned, a British ship, and duly regib- 
tvred me such; and on the 30th Nov. 1854, Clauss, by 
bill of sale dnly made and registered, assigned and 
transforred by way of mortgage all his estate and 
Uitenst in the said ship and the appurtenances, to 
Thonus Haxrison, who then became and was regis- 
tered as the mortgagee of the ship and her appur- 
tonanoes; that on the 2nd Feb. 1854, Harrison, by 
Vill of nia dnly made and registered, assigned and 
t^asiafeired all his interest in the said bhip and her 
•ypurt e nances to Bichard Emley, who then became 
%iid was registered as the mortgagee of the ship and 
Ker. SKppartenaooeS} and on the 9th April 1855, 
Bmlej, bj bill of side dnly made, assigned and trans- 
ferred all his iotexest m the ship and her appur- 
tenances to the pit ; that the ship sailed from Liver- 
pool on a Toyage to Melbourne, and back again 
to Englaiid, called at the port of Havre de Grace, 
in the French empire, and one William Benson, 
Uraa dariog the voyage the master of the slup, 
mad in the coiuse of the said voyage, at Melbourne, 
Benson drew a bill of eichange, di^ the 8th June 
1854, on GUnas, the then owner of the said ship,,by the 
tuame and designation of George Clanss and Co., Ijver- 
pool, xeqnirinc dsnssand Ck>. eight days after sight to 
psj to the eraer of certain persons by the name and 
"of M— I, Lnka and SUmtt, the ram 



of 601/. 16«. 6(/., for and on account of necessary dis- 
bursements for tiie said ship Ann Martin, and the said 
Messrs. Lcvien and Stenitz, without any value or con- 
sideration for such indorsement, or for the dcfts. 
becoming the owners of the said bill, indorsed the said 
bill of exchange to the dcfts., then b<fing British 
subjects residing nt Liverpool, in England ; that the 
bill was duly presented for acceptance by Clauss and 
Co., and was dishonoured ; and the defts. well knowing 
the jiremisos, and that the said vessel was about to cull 
on her said voyage to England at the said port of Havre 
do Grace, and that, by the law of France, when during a 
voyage a bill ef exchange is drawn by tlic master of a 
ship upon the owner of such ship for and on account 
of necessary disbursements for the said ship, a French 
subject, if he be the bona fide holder for value of such 
bill, but not otherwise, may, if the said ship be in any 
port of the said empire of France, take proceedings m 
rem in the courts of the said empire, to attach the said 
ship in such port, and to sell and dispose of such ship 
for the purpose of paying such bill and the costs uf such 
proceedings, afterwards, and after the pit. had become 
and was interested in the ship, and after the bill had 
been dishonoured, falsely, fraudulently, and unlawfully 
contriving and intending to defraud the pit. of 
his property and interest in the said ship, and to 
cause the sdd ship to be sold for payment of the 
said bill of exchange, fraudulently and unlawfully 
conspired with one Etiennc Tn)teux, a French subject 
residing in Franco, that they the defts. should indorse 
the said bill of exchange to the said £. Troteux without 
any value or consideration for such indorsement, and 
that the said E. Troteux should take proceedings in 
the tribunals at Havre aforesaid to attach the said ship 
and appurtenances, and to obtain a sale of the same 
for the purpose of paying the said bill out of the pro- 
ceeds of such attachment and sale, and that for that 
purpose the said £. Troteux should falsely and fraudu- 
lently represent to the said tribunals that he the said E. 
Troteux then was the bond fide owner of the said bill 
for good and valuable consideration, and thereby falsely 
and fraudulently to obtam an order of the said tribunals 
for the attachment and sale of the said ship for the 
purpose of paying the said bill of exchange. That in 
pursuance of the said conspiracy the dcfts. did 
indorse the said bill to the said E. Truteux without any 
value or consideration for such indorsement, and there- 
upon the said E. Troteux, upon the arrival of the ship 
at Havre, took proceedings in the said tribunals at 
Havre to attach the ship and to obtain a sale of the 
same for the purpose of paying the bill out of the 
proceeds of such sale, and did falsely and fraudulently 
represent to the said tribunals that he was the bona 
fide holder of the bill for good and valuable considera- 
tion, and thereby obtained from the said tribunals 
orders for the attachment and sale of the said ship for 
the purpose of paying the amount of the said bill and 
the costs of such proceedings, and thereby the pit. 
wholly lost and has been deprived of his property and 
interest in the said ship and her appurtenances. 
Demurrer to the declaration. 
Holl for the pit. — It is admitted, for the purpose of 
the demuzrer, that this was a fraudulent proceeding by 
the dcfts. In such a case as this a writ of conspiracy 
would lie, according to Fitzh. Nat. Brov. 116, letter B. 
This was a fraudulent misrepresentation, leading to the 
abuse of the process of a foreign court of law, for which 
an action lies : {Gerhard v. Bates, 2 Ell. & B. 491 ; 
Gregorg v. The Duke of Brunswick, 6 M. & G. 205.) 
The gist of the action is a conspiracy m England to 
deprive the pit. of his property in the ship, and to 
procure the payment of CUuss* dishonoured bill out of 
the plt.'s property ; the overt acts of the conspiracy 
being the indorsement of the bill and the fal«A tv^T^- 
senUtion that Tt<A«Q3L me& X\k& Vmdk ^ \aN&xx 



48 



liABITIME LAW CASES. 



Q.B.] 



Cactbiqub v. Ixbie. 



[Ex. Cb. 



oe« of an English court, in order illegally to com- 
pel a party to give up his property, and it is not 
necessary to aver that the process was stted out without 
reasonable or probable cause: {Grainier v. Bill^ 4 
Bing. N. C. 212; Haywood v. Colimge, 9 Ad. & EIL 
268 ; WhiUUgg v. Richards, 2 B. & C. 45 ; DanklM 
▼. Fielding, 16 M. & W. 200; Farley v. Danke, 4 
E. & B.) A fortiori an action lies for abusing the 
process of a foreign court for such an object. This was 
m proceeding in the French court in rem, and it does not 
appear that the pit. was a party in the proceedings. The 
defts. are English subjects residing here, and if an 
action will not lie the plL is without remedy. [Wight- 
MAJf, J. — It does not appear that the pit. could not 
have reversed the proceiedings abroad.] No doubt, 
where the judgment is relied upon as an estoppel, the 
other side may show that the judgment was obtained 
by frand. It is not necessary to show that the pro- 
ceeding has terminated in respect of the malicious pro- 
secution of which the action is brought : (Steward v. 
GrowceU, 19 L. J. 170, C. P.) Cases diediSnUth 
▼. TotuiaUf Carthew. 4 ; Pitam v. Lawson, 6 Bing. 
N. C. 90 ; Revie v. Smiih, 18 C. B. 126 ; 12 Co. Bep. 
128; 2 Smithes Lead. Cas. 633, et teq,) 

M, Smith ( Watkin Williamt with him), for the defts. 
—Assuming the judgment in the court at Havre to 
have been in rem, and that it is to be taken that the 
pit. had no notice of the proceeding in that court, still 
when the pit. seeks to impeach that judgment, he 
ought not to leave the matter open to speculation. 
The proper remedy is to get that judgment reversed : 
(^ffughee v. Cornelius, 2 Show. 232 ; 2 Smith's L. C. 
604; Vanderbergh V.Blake, Hard. 194; Whitworth 
▼. Ball, 2 B. & Ad. 695.) While the proceedings are 
pending abroad an action will not lie : (Farley v. 
Danks ; CoUint v. Cave, 4 H. & N. 225 ; CoUereil v. 
Jones, 11 C. B. 713; Com. Dig. ** Action on Case 
for Conspiracy " A ; Same Action on Case for Deceit, 
A 4 ; JIaddon v. Lott, 15 C. B. 411 ; Barber v. 
LissUer, 29 L. J. 161, C. P.) 

HoU was heard in reply. Cur. adv. vuU. 

Cbomptosc, J. — This case was argued before my 
Lord Chief Justice, my brothers Wightraan and Black- 
bum, and I heard the argument on the part of the pit. 
only. The demurrer to the declaration raises a ques- 
tion of some difficulty. There is no doubt, in principle 
and on the authorities, that an action lies fur mali'- 
dously and without reasonable and probable cause 
Betting the law of this country in motion to the 
damage of the pit., though not for a mere conspiracy 
to do so without actual legal d.miage : (see Cottmrell v. 
Jones, 11 C. B. 713; and Barber v. LissUer, 7 C. B., 
N. 8., 175.) But in such an action it is essential to 
show that the proceeding alleged to be mstituted mali- 
ciously and without probable cause was termi- 
nated in favour of the pit., if from its nature 
it be capable of such a termination. The reason 
seems to be that, if in the proceedmgs com- 
plained of the decision was against the pit., 
and was still unreversed, it would not be consisteDt 
with the principles on which law is administered, for 
another court, not being a court of appeal, to hold that 
the decision was oome to without reasonable and pro- 
bable cause. In the present case the proceedings were 
not institoted in the courts of thb country ; but they 
are stated to be proceedings m rem in the court of 
France. There is no direct authority on the point, 
but it seems to us that the some prindplo which makes 
it objectionable to entertain a suit grounded on the 
assumption that the unreversed decision of a court in 
this country was come to without reasonable and pro- 
bable cause, applies where the judgment, though in a 
foreign country, is one of a competent Jurisdiction and 
oome to under such circumstances as to bo binding in 
this country. A judgment m rem is, as m general rale, 
eooclam9 •raprhv «ad on emy one, and ire do 



not think that the averments in the 
that this judgment m rem was obtained under saA 
circumstances as to be impeachable bj the preseiit fft. 
It is averred, and we must on the demorrer asaomette 
it is truly averred, that by the law of France the jndf- 
ment in rem can coily be obtained if tiie bolder of tk 
bill of exchange be a French subject, and a 6oac jtt 
holder for value, and we must take it as adndttid 
on this demurrer that Troteuz, the Fkcndi h/Mu 
of the bill of exchange, by the fraadnkit 
procurement of the defts. falsely r e p re s ented to tb 
French courts that he was holder for value wbca hi 
was not It is not neoeasaiy to say what would be tk 
effect if it were stated that by the cootrivanoe of tb 
defts. the proceedings were such that the pit. had m 
opportunity to appear in the French oonrta and ^ 
pute the dilegation. In the present ease it is qiHi 
consistent with the averments in the derlaratinn tbt 
the pit. had notice of the proceedings in Franee^ tad 
purposely allowed judgment to go 1^ default, or cici 
that he appeared in the French court, in t erv e ned m 
was heard, and that the very question whether TnltHi 
was a holder for value was there decided agsniat \m. 
We think, on the principle laid down in Ajjos ▼• Tk 
Amstralasian Bank, 16 Q. B. 717, that the plL esMt 
impeach the judgment here on such groonds, and tbt 
whilst it stands unreversed this action cannot be mat* 
tained. The declaration being thus in onr opimaa lad, 
and tlie defts. therefore entitled to our judgment, it is 
unnecessary to consider the sufficiency of the pleso, sai 
there must be judgment for the defts. 

Judgment for ike dejls. 



EXCHSQXJER CHAMBSR. 

Reported by Dahibl Thomas Evaxs, Esq., BarrMer-st-Isv. 

ERROR EROM THE COHHOX BSHGH. 

Nov. 29 and 30, and Feb. a. 

(Before Cockburn, C.J., Hill and Blackbubx,JJ. 

Martin, Bramwell and Cuannsll, BB.) 

Castrique V, Imrib. 

Foreign judgment — Seizure and sale qf British sft^ • 
French port — Proceedings in rem. 

C., a British subject, owner of the skip Ann Htftii, 
trans/erred her, whilst on her voyage^ £y 6tff ^sAi 
to II. The master had meanwhile drawn a V&fif 
necessaries at Afelboume, on C. in England^ Jkk 
C. re/used to accept, and the bill was diskonemnl 
The ship having touched at Havre, the holder ^ III 
dishonoured bill indorsed it to T. and Co., FreeA 
subjects residing at Havre, who thereupon eo mmtm t i 
proceedings in the court of the cioil tribunal iku% 
against the master and against the skip* Tke mmtr 
allowed judgment to go against kirn ^ c ea i a wf, mi 
was condemned to pay tke amount ^f ike 6cZ^ latl 
interest, and tke vessel was sold-^H.''s obum ets Aottr 
of tke bill of sale of tke A^ being negatiuedi 

Held {reversing tkedecisionqftkeeawiku!ouf),thti^ 
proceedings in tlte French court were jprnossdwy 
in rem; and, consequently, tke sale undsr its deem 
passed the property tn the skip, and thn plL is d» 
action was not entitled to recover. 
In this case error was brought upon the judgBSdi 

of the Court of C. B., and the caaa waa now ugnsi 

SPECIAL CASE. 

This is an action brought by the pit, agnnit tb 
defts., for the recovery of a ship or Tassel caQsd tbi 
Ann Martin, together with the rigging, gearmg,taGkH 
munitions, boats and other furniture Monging to A* 
said ship, and which said ship or veseel, together uiA 
her said rigging, gearing, tackle, munitaona, boats tfd 
other furniture are described uid designi^ it ^ 
case hereinafter stated by the name and d eae ii ptia i d 
« ship called the ilmt MeaHn and lier tff'' 
\ ifid by the oooMOt of tbt pw <i n *" 
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bj the order of Crowder, J., dated 3rd Ma7 1859, 
aoooniing to the C. L. P. A. 1852, the following; case 
has been stated for the opinion of the court Mrithout 
•ny pleadings. 

Daring the year 1853, and from thence nnUl the 
I3th Not. 1854, John George Clans, a British sub- 
ject, was the sole owner, and dniy registered as sncli 
inder the statutes then in forco relating to the regis- 
tering of Britbh >-essels of a ship called the Ann 
Marim and her appurtenances. The said ship during 
the time aforesaid was and from thence continually 
hath heen and is a British ship, except so fur as the 
ftcts hereinafter stated may in the opinion of the court 
have at any time deprired her of the right to be con- 
lidered a British ship, and duly registered as such in pur- 
nance of the statutes for the time being in force relating 
to the registering of British vessels. In Dec. 1853 the 
laid ahip sailed on a voyage to Melbourne in Australia, 
and from thence to Madras in the East Indies ; and 
William Benson, who was the master of the said ship 
daring the said voyage, and in the course thereof at 
Melbonme aforesaid, drew a bill of exchange on the 
add John George Glaus, by the name and designation 
of George Glaus and Co., in favour of certain persons 
raident at Melbourne aforesaid, and carrying on busi- 
aen at Melbourne aforesaid, by and under the name 
and designation of ** Levicn and Stenitz,** of which said 
bill the following is a copv : — 
" £601 1 68, 6(1 " Melbonme, 8th June 1 854. 
" At eight days* sight pay this first of exchange (the 
ind and 3rd of same tenor and date unpaid) to the 
order of Messrs. Levien and Stcnitz the sum of 
601/. 16«. 6dL for value received, and which place to 
lecount of disbursements of the ship Ann Martin 
noder my command. 
" To Slesfrs. George Glaus and Co., Liverpool. 

" W. Benson.** 
Tliis hill was never accepted by the smd John George 
Glaus, and was di:thocoured at maturity, and remained 
unpaid at the time of the sale of the said ship, as 
hereinafter mentioned. On the 13th Nov. 1854, and 
whilst the said John George dans was such owner, and 
io duly registered as owner as aforesaid, the said John 
George CUns, by bill of sale under seal, made and 
•zecuted in oonformity with the piovisions of the said 
itatates then in force relating to the transfer and 
registering of British vessels ; and reciting that one 
Thomas Harrison had agreed to discount for the said 
John George Clans a certain bill of exchange, dated 
tiie 25th Nov. 1854, drawn by the said Thomas Har- 
riaon apoo and accepted by the said John George 
dans, payable six montlis after date, for the sum of 
4000^1, and that it had been agreed that the payment 
thcmof, or any renewal or renewals thereof which 
ihonld bo thereafter made, should bo secured in the 
manner thereinafter mentioned, duly assigned and 
tranaferred all his the said John George Claus*8 estate 
and interest in the said ship, and the appurtenances, to 
the aaid Thomas Harrison, his executors, adminis- 
tntort and assigiis, absolntely to and for his own use 
and benefit, sabject to a proviso contained in the said 
deed, that if the said John George Clans should at 
matarity pay the said hill, or any renewal or renewals 
thereof, that then the s«d deed shonld absolntely cease 
and be void ; bat if default should be made in pay- 
ment as aforrsud, that then it should be lawful for the 
add Thomas Harrison, \\\b executors, administrators and 
uaigna, and he was thereby empowered, without any 
fiuther concnrrenoe of the said John George Claus, 
to absolatdy dispose of the said ship and her appur- 
teiianoes ; and out of the proceeds thereof to pay, in the 
Int plae«, certain expenses in the said deed men- 
tiooecl, and in the next place to retain the amount of 
ths nid Un, orsndi part thereof as might remain on- 
|Hddy md etrtiin intmi and commission in said deed 
kd tQ ptj the midDe o( the Mid prooeeda 



to the said John George Clans. And subject also to a 
further proviso, that until default should be made by 
tlie said John George Claus in payment as aforesaid, it 
should be lawful for the said John George Claus to hold 
and enjoy the said ship for his own use, and to receive 
the profits of the same without any interruption from 
the said Thomas Harrison. At the time of the execution 
of the smd deed, the said Thomas Harrison discounted 
the said bill of exchange for 4000/. in pursuance of 
the agreement recited in the said deed. The said bill 
of sale was duly registered at Liverpool on the 2nd 
Dec 1854, and the said Thomas Harrison became 
and was registered as the mortgagee of the said ship 
and appurtenances, according to the provisions of the 
statutes then in force relating to the transfer and 
reglstonng of British vessels. On the 2nd Feb. 1855, 
and whilst the said Thomas Harrison was such regis- 
tered mortgagee as aforesaid, the said Thomas Harrison 
by bill of sale under seal, made and executed in con- 
formity with the provisions of the statutes then in 
force relating to the tnmsfer and registering of British 
vessels, and made in consideration that one Bichard 
Emley then discounted the said bill of exchange for 
4000/. for the said Thomas Harrison, duly as- 
signed and transferred all his estate and inte- 
rest in the said ship and her appurtenances to 
one Richard Emley, to and for his the suid Richard 
Emley*s own use and benefit, and the said transfer to 
the said RiclLvd Emley was duly registered on the 
3rd Feb. 1855, and the said Richard Kinlcy became 
and was registered as the mortgagee of the said ship, 
and her appurtenances according to the provisions of 
the statutes then in force relating to the transfer and 
registering of British vessels. The said Richard 
Emley on the 9th April 1855. and whilst ho was such 
registered mortgagee as aforesaid, by hill of sale under 
seal made and executed according to the provisions of 
the statutes then in force relating to the transfer and 
registering of British vessels, and in consideration of 
4000/. stated to have been paid by him to the said 
Richard Emley, assigned and transferred all his estate 
and interest in the said ship and her appurtenances 
to the pit. ; but the said transfer to the pit. was 
not registered until the 13th April 1857, when the 
same was registered, and the pit. then became and woa 
registered as the mortgagee of the said ship and her 
appurtenances, according to the provisions of tho 
statutes then in force relating to the transfer and re- 
gistering of British vessels. On the 11th May 1855 
the said John George Claus became and was duly ad- 
judged a bankrupt, and the said bill of exchange for 
4000/. was dishononred at maturity, has never been 
renewed and is still unpaid. On tho 4th May 1855 
the said ship with her appurtenances arrived at tho 
port of Havre, in the French empire, and thereupon 
and after the said bill for 601/. 164. 6</. had become 
due and dishononred, Edward L. Behrens, then residing 
and domiciled in England, and the then holder of the 
said bill, indorse<l the said bill to certain persons being 
French subjects residing and domiciled in the empire 
of France and carrying on business under the name and 
style of Trotteux and Co., and thereupon and whilst 
the said ship was and remained in the said port of 
Havre, a suit was commenced and prosecuted by them 
against the said W. Benson -on tho said bill in the 
court of the Tribunal of Commerce at Havre, and against 
the said ship, and the siud W. Benson was cited in and 
had dne notice of the said suit and appe.ired in the said 
court, but did not defend tho said suit but allowed 
judgment to go therein by consent, and thereupon such 
proceedings were had in the said Court of the Tribunal 
of Commerce at Havre in the sud suit, that afterwards 
on the 15th May 1855, the judgment of the said conrt 
in the said suit was delivered and recorded in the «U!i 
ooort, of wluch jademeni 1^io>^wk&%\» i^ Vcv&a^- 
tion:— 
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** At the suit of Trotteuz, on a bill for 60U 16«. 6</., 
drawn by Capt. Benson, of the Ann Martin^ at Mel- 
boome, the 18th June 1854, at eight days* sight, on 
George Clans and Co., Liverpool, and indorsed to the 
plaintiff on the 7th May 1855 : whereas the claim of 
Trottenx is founded upon a regular document ema- 
nating from Benson himself, and undisputed by him. 

** And whereas the bill in question was drawn by 
Benson in his capacity of captain of the ship Ann 
Martin^ in payment for necessaries supplied to that 
vessel, and that there is occasion to grant his prayer 
to be protected from personal arrest. 

*' The tribunal condemns Benson in his capacity of 
captain of the vessel Awn Martin^ and by privilege on 
that vessel, to pay to the plaintiff the sum of 
601/. 16«. 6df., and being in French money, for 
1.%135f. 75c., the amount of the bill drawn at 
Melbourne on the 8th of June last, by William Benson, 
payable at Liverpool, eight days after sight, signed and 
registered at the office (registry) of Havre, condemns 
him moreover to pay the interest as of right with 
costs." 

And thereupon, and in consequence of the said judg- 
ment, the said ship and her said appurtenances were 
seized in the said port of Havre, in pursuance of the 
said judgment, by the said Court of Commerce, and 
detained in the custody of the said court 

Neither the said John George Claus, the said Tho- 
mas Harrison, the Kaid Richard Emley, nor the pit., 
was at any time before the recovery of the said judg- 
ment served with any summons or process whatsoever 
to appear or defend the said suit, nor had they, or 
either of them, any opportunity whatever of appearing 
to the said suit, or of objecting to the said judgment, 
nor was it necessary by the law of France that they 
should be served with any simimons or have any such 
opportunity afforded them. According to the law of 
France, a sale of the said ship could only take place after 
the judgment of the Court of Commerce was con- 
firmed, and the sale of the ship ordered by a judg- 
ment of the civil tribunal of the district in which the 
said Court of Commerce was situated, and the sale would 
have to take place at the said civil tribunal, and in the 
presence of one of the judges of such court, delegated to 
receive the biddings and pronounce the adjudication. 
And the persons appearing to be the owners of the 
ship, by the ship's papers, were entitled to be summoned 
and to be heard before the said civil tribunal ; and the 
said Trotteux and Co. accordingly caused the said 
John George Claus, who appeared by the ship's papers 
and the certificate of registry on board the ship to be 
the sole owner of the said ship, and William Bird, the 
official assignee of Claus, to be personally summoned 
to appear before the civil tribunal of Havre (being the 
civil tribunal of the district in which the said Court of 
Commerce was situate) ; and two mouths were given to 
them after they were summoned to appear ; and such 
proceedings were instituted by Trotteux and Co. against 
the said William Benson, the said George Claus, and 
the said William Bird as such assignee in banki-uptcy of 
the said John George Claus, that by and in default of 
the appearance of the said William Benson, and the 
said John George Claus, and the said William Bird, or 
either of ihem, in or to the said proceedings, a judg- 
ment by default was given by, and duly recorded in, the 
said civil tribunal of Havre on the 16th Aug. 1855, by 
which the said seizure of the said ship and her 
appurtenances should be sold by public auction to 
the higiiest bidder, at the sittings for sales of the 
said civil tribunid duly delegated by the said judg- 
ment to recover the biddings at such sale of 
the said ship, and to pronounce the adjudication in 
respect thereof. Neither the said Trotteux and 
Co. nor the said civil tribunal had any notice eitlftr 
by the ship's papers or otherwise, mitil • the pit. 
flommenced the snit hereinafler menUoned, that either 



the said Thomas Harrison or the said Bidurd Emlef 
or the pit. had any interest in the said ship, ad 
neither the said Thomas Hanison nor the nid Bi^iri 
Emley nor the pit., were at any time befim tte 
said obtaining and recording of the amid laat-meatioiied 
judgment, served with any summons or process vbt- 
soever to appear to or oppose the said proeMdiagi 
before the said civil tribunal, nor had they or either of 
them any opportunity whatever of i^pearing or o^ 
jecting to the said proceedings or the said jndgmai, 
or of defending their or his title to or property in tk 
said ship and her appurtenances, except by bringiog sod 
a suit as is hereinafter mentioned to have been bmght 
by the plL Notice of this judgment havmg ben 
given was again served upon the said William fiird, 
and he had another opportunity given him to appev 
to oppose the sale of the ship. After the deliv(«7«f 
the Uut-mentioned judgment by the said civil trifasiul 
the now pit., on the 22nd Sept. 1855, dnly nd 
accordingly to the law of the said empire of FruA 
commenced and prosecuted in the civil tribimal d 
Havre a suit in the nature of a snit to replevy thtnii 
ship and her appurtenances, to release the said lUf 
and her appurtenances from such custody and deto* 
tion as aforesaid, and upon the hearing of the said ait 
before the said civil tribunal the several facts sad 
documents hereinbefore stated or recited were dair 
proved Ixrfore the said ciril tribunal, and thereupco tiv 
said civil tribunal gave judgment in tlie last-mentaooed 
suit, of which judgment the following is a tranalatioD: 

" The Civil Tribunal of Havre, the 19th April ISSfi. 

"The Tribunal.— Whereas Trotteux and othea 
(joints), bearers of bill drawn by Benson, master of tb 
English vessel the Awn Martin, on Claus and Co.,«b 
alone appeared as owners of that vessel on the oa^ 
cate of registry in the possession of the captain, hin 
caused the said captain to be condemneil to pay t)i« 
bilU, and have in consequence caused the vwnl to k 
seized in the port of Havre. 

" That the replevy of that process in demand bjr 
Castrique and Co., bearers of a deed which, during tb 
voyage of the Ann Martin^ was entered into bf 
Clans and Co. in favour of Harrison, assigned I9 
Harrison to Emley, and by the latter to Castiiqv 
and Co. 

" Whereas, the nature of that deed, which has beci 
called " mortgage ** according to the English law, ii of 
little importance in the case whether it oonstitotes 1 
real sale or only an apparent sale or a security, lor* 
rounded by certain particnUr privileges derived fraa 
the foreign Uw, under the authority of which it v« 
executed, the decision must be the same. 

" That the question at issue really concerns tk 
property of a vessel sailing under the name of CIhi 
and Co. ; that it is impossible to believe that, ondcr 
any commercial law whatsoever, it oould be allo«ed 
that in the course of a voyage such property may be 
conveyed to a third party, or be mortgaged to him bf 
way of security, without there appearing on the papas 
of the vessel any trace of that conveyanoe, or modifi* 
cation of the property ; that good faith which is the asal 
of commerce is contrary to such an idea. 

" That the French law orders it by enacting that 
the voluntary sale of a vessel in the oourae of a voyage 
does not prejudice tlie rights of the crediton of t^ 
vendor: (article 196 of the Code de Commerce.) 

*^ That the English law contains an analogous cnaet- 
ment, since a similar sale is only effected when it la* 
been recorded by indorsement on the certificate of re- 
gistry, and entered at the port of registry, shortly after 
the said ship*s return. 

'* That the mdorsement in this case hts not bsM 
made. 

" That one of the conditions required tat the vaEiB^ 
of the sale, or of the deed npon wUoh Oma^^A 
Co. found tbehr rights, has not been fnlftlM* 
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" That that deed cannot therefore be opposed to the 
parties ivho have treated with Benson, representing 
Clans and Co. 

*' That the claim of Castriqae and Co. is therefore 
not allowable. 

** That thej conseqnentlj have no right to question 
ihe act of Trotteax and others (jointa) and the docu- 
ments with which they are armed. 

*' That the true opponents of Trottcux and Co. 
(joints), namely, the assignees of Clans and Co., have 
been called in the canse, that they do not appear, 
which fact leads to the presumption that they have no 
objection to raise to tho^ie acts. 

** Whereas to the damages claimed by Trotteux and 
others, that none will be due unless the price of the 
■ale of ihe vessel should prove insufficient to pay them. 

** That on the other hand they would take their 
origin in the diminution in value suffered by tho vessel 
during the suit, and an increase in the expenses to be 
dedneted from the price. 

*' Whereas respecting diminution in tho value, that 
since the seisuie a law having allowed French subjects 
to buy and naturalise foreign vessels, the sale of the 
Amm Martin made at the present time will draw many 
more bidders. 

^ That there will consequently be no loss. 

*' That as to the iMcrease of the expenses, it may be 
fixed at 500 fra. 

'* For th »8e reasons, 

** Deciding in first resort and ordinary matter in 
eontinning to pronounce default agiiinst Bird Chilton, 
Bigge, Forget Higgings and Clans and Co. 

** Receives Trotteux and others (joints) incidentally 
pits. 

'^ Joins the incidental suit to the principal one, and 
deciding on the whole, 

" Adjudges Castriqae and Co. not receivable, and 
linfoanded in their action, and rejects the same, and 
-without there being occasion to order the valuation 
^eaperttHi) prayed, condemns them to pay SOOfrs. as 
damages, and to the costs which Trotteux and others 
(jcrfnts) are authorised to use in any case as expenses 
tosnit. 

^ Directs that the SOOfrs. shall be payable to Trot- 
teax and others, in the event only of the sale of the 
-vessel not realising a sufficient amount to satisfy 
them." 

And thereupon tho pit. duly appealed according to 
the law of the empire of France against the said judg- 
ment of the said civil tribunal of Havre, to the courts 
of appeal of Rouen, upon the hearing of which said 
appeal, besides the facts, documents and evidence given 
before the civil tribunal of Havre, tho foUowin;? case 
and the opinion of the then Attornoy-Cjiencral for Kng- 
land thereon wero produced before and admitted and 
xweired as evidence by the said Court of Appeal. 

C;wo for tho opinion of the Attorney- General. 

*' Messrs. Claiis and Co., of Liverpool, owners of the 
-vessel Ann Martin^ bcmg mdebted to a Mr. Thomas 
Harrison in a sum of 4000/., executed,on the 30th day 
of November 1854 a mortgage to him of the said 
ressel as a security for the payment of their debt, 
giving the creditor power to sell the same at tho price 
and on the conditions he nught deem advisable. 

'^ The bill of sale was entered at tho Custom-house, 
liverpool, on the Snd day of December 1854, pursuant 
to the Act 8 & 9 Vict. c. 89, a. 37, and such entry 
indorsed on the said bill of sale, which is sent here- 
witli. About tho end of 1853 tho vessel Attn Martin 
aailed from Molboame, from thence she was ordered to 
Cskntts, where she was chartered for Havre, in which 
port she sniftd on the 6ih day of May 1855. 

** Between 1B54 snd 1855 Messrs. Louis Castrique 
and Oo^ tin pcwsnt ^ts., having become entitled by 
sssignment to the moctgsgs in oqastion, endeavoured 
to ukt patMMfen of the tmnJ; oat Bomo avditon of 



Clans and Co. appeared as holders of bills drawn in 
the course of the voy.igo by tho captain of the Ann 
Martin on Claus and C'o., but not accf j)tcL They 
obtained judgment ou the contention that their money 
had been used fur the purposes of tho vessel dir. ing the 
voyage. 

" The sale of the vessel was judicially sued for, and 
was about to tike place, when Messrs. Ix)uls Castrique 
and Co. formed a demand, claiming the vessel, and 
founding their right on the bill of sale or mortgage of 
the 13th day of November 1854." 

The creditors who had seized the vessel contended:— 

" 1st. That tho certificate of registry of tho vessel 
of Sept. 1853 mentioned Claus and Co. as owners. 

" 2nd. That bond fide third parties who lent money 
to the captain of a vessel in the course of its voyage, 
had only to look to the certificate of registr}', and that 
the law of natir>ns did not allow creditors whose claims 
owed theur origin to the preservation of the vessel to bo 
sacrificed. 

*' 3rd. That the bearers of the deed of mortgage of 
the 13th day of November 1854 had only themselves 
to blame for having allowed the certificate of registry 
to subsist. 

*' Messrs. Louis Castrique and Co. have contended : 

" 1st. That the deed of the 13th day of November 
1854 was a real bill of sale, because it transferred the 
pro])erty, the right to sell at any price, under any form, 
or on any conditions. 

" 2nd. That if ever it constituted a mortgage only, 
it gave them an undoubted right to sell the vessel in 
any other port than Havre, to apply the proceeds to 
the payment of their debt, and to hand over the 
balance' to Claus and Co., or their assignees, the former 
having become bankrupts. 

^* 3rd. That notwitlistanding the certificate of regis- 
try, the deed of the 13th day of November 1854, 
entered at the Custom-house on the 2nd day of 
December following, must prevail against the claims of 
the creditors of Claus and Co. 

**4th. That tho English law gives no lien to the 
creditor for money lent to the captain where no bot- 
tomry bond is effected. 

" Nevertheless the tribunal of Havre has given the 
judgment which is herewith submitted to counsel, and 
decided against the pit's claim. (Hero followed 
an exact copy of the judgment delivered by the civil 
tribunal on the 19th day of April 1856, and which is 
advocate on pits.* behalf puts the following questions : — 
above set out.) In tho state of the case the French 

** 1st. What is the nature and what are the effects 
of the contract entered into on tho 13th day of Novem- 
ber 1854, between Clans and Co. and Harrison V 

*' 2nd. What are at common law in Knp^Iand the 
character and the effect of the contract called mort- 
gage 7 

'* 3nl. Can a vessel be mortgaged dnringlier voyage ? 
Is the entry at the Custom-house sufficient to ,give a 
good title to the mortgagee as against third parties ? 

*' 4th. Can the creditor to whom the mortgage has 
been given, claim the vessel, to the exclusion of those 
who have lent money to the captain during the voyage, 
and who havo received from him bills of exchange 
drawn upon the owner mentioned on the certificate of 
registry? 

" 5th. Does the law of England give a privilege on 
the vessel to creditors who have lent the captain money 
fur necessaries supplied during the voyage where no 
bottomry bond b given ? 

" 6th. What are (if any) the rights of tho assignees 
of Clans and Co. (who were declared bankrupts on the 
lOtli day of May 1856) on tho Ana Martin f 

** 7th. Cannot the assignees justly contend tliat the 
French creditors, holders of the bills in (^p0B^<yoi<^^vt^ 
no right to compel a ii^« ^ \^« 'i«ia^^'^ 

Opinion thereon* 
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*' The French tribunal appears to hare misapprehen- 
ded the English law, as it will appear from the answers 
about to be given to the questions proposed. 

*^ As to the first ami third, the bill of sale, on being 
perfected as required by the 8 & 9 Vict c 89, s. 37, 
et seq.f gave the mortgagees a specific lien and diarge 
Talid against the assignees, under the subsequent bank- 
ruptcy, notwithstanding the ship continued on her 
voyage in the reputed ownership of the bankrupts: 
(s.46.) 

" The indorsement on the certificate of registry is 
not necessary to pass the property; but the mort- 
gagee's title is complete on the entry of the bill of sale 
at the Custom-house : (ss. 27, 38.) 
." The indorsement on the certificate is only important 
on a question of priority between several specific 
mortgagees, &c. ; and even in this case, the mort- 
gagee has thirty days allowed him (to procure the in- 
dorsement pn the certificate) from the date of the ship's 
return to the port to which she belongs : (s. 39.) 

*' As to the second, a mortgage is in form an abso- 
lute conveyance of the property defeasible on payment 
of the sum lent on a given day. If the repayment be 
not made on that day, the disposition remains absolute, 
and at common law the mortgagee becomes absolute 
owner. But iu the equity courts the mortgagor, the 
original owner, may recover the property on repayment 
of the sum advanced and interest 

" As to the fourth and fifth questions, the law of all 
foreign codes founded on the civil law gives a lien for 
money advanced for repairs and necessaries on a 
voyage without any express hypothecation. But by 
the law of England no such lien or claim on the ship 
^in rem) exists, unless there be an express contract of 
hypothecation {videlicet^ a bottomry bond). 

**Thi8 contract of hypothecation the master may 
enter into when the ship's necessities require it in a 
foreign port, and there is no other means of obtaining 
necessaries for or the means of prosecuting the voyage : 
{Johns V. Simmu, 2 Q. B. 425.) 

*^ So strict is the rule, that if repairs were done or 
money advanced on personal credit, even if a bottomry 
transaction (see Adctison on Contracts, 289, last edit), 
and bills of exchange drawn on the owner although 
accompanied by a verbal arrangement for a lien, will 
not afiect an hypothecation : (Abbot on Shipping, 130, 
9th edit.) 

" In the case of SUinlbanh v. Fenning, 11 C. B. 88, 
it waa decided by the Court of C. P. that the master 
had no authority to hypothecate the ship for repairs, 
&&, unless the repayment be made to depend on the 
safe arriral of the ship—* and that he cannot hypothe- 
cate the ship and also pledge the personal credit of the 
owners.* 

" This case seems to be conclusive. Tliat the credi- 
tors for the money advanced to the captain, having 
obtained no bottomry bond, have no claim except as 
general creditors of the bankrupt. 

" As to the sixth question. The bankrupt's assignees 
are postponed to the plt.'8 claim under the 4Gth 
section of the 8 & 9 Vict c 89, but are entitled to 
the surplus proceeds after satisfying the plt.'s debt, &c 

** As to the seventh question, the assignees may con- 
tend successfully according to the law of England that 
the French creditors have no specific lien, and must 
oocne in and participate pro rata with the other gene- 
ral creditors of the bankrupt, and that they have no 
specific right to compel a sale of the ship, the pm|)erty 
ui which, upon the bankruptcy, vested in the assignees 
subject to ^e pit's claim under their mortgage. — A. £. 
CocKBVRN, Temple, October 27, 1856." 

And the said court thereupon, on the 3rd March 
1857, gave judgment in the matter of the said appeal, 
of which judgment the following is a translation : — 
** Adopting the reasons oontamed in the judgment of 
^^ arJJ tiibaoMj of Sane on the 19th of April 18S6^ 



we confirm the same, and condemn the mppi. to tin 
fine and costs." And thereupon and after tho nod htf- 
mentioned judgment had b^ given, and wUht tb 
said ship and her appurtenances were cootinned t» bi 
so seized and arrested as aforesaid, that is to say, a 
the 29th ^lay 1857, the said ship and her nid appv- 
tenances were, under and in porsnance of an oidtr tf 
the said civil tribunal at Havre, sold by poUic aoetin 
at the port of Havre aforesaid, and the now defts. tin 
became and were the highest Adders at the said ah 
for the said ship and her appurtenances, and then be- 
came and were adjudicated to be tho porchasen of tk 
said ship and her appurtenances. 

The pit. was present at the said sale and bid 
through his attorney, and gave no notification at tb 
said sale tliat he objected to it The delta., at tbi 
time they became the purchasers of the said ship, 
had no notice or knowledge of the plt.*s title to tiie 
sliip, and were bond fih purchasers of the ship n 
their own account, and paid 49,420 francs 55 oentiiM 
into tho said court ot the civil tribunal of Havre astb 
prico of tho said ship ; and the defts., after tbj 
became the purchasers of the ship, beiag English nb- 
jects, obtained from the English consul at Havre a pn- 
visiunal Ci'rtificate f or the registry of the said ship, aod 
brought tho said ship and her said appurtenances t» 
the port ut' Liverpool, in England, and afterwards ap- 
plied to the Board of Customs for the canoellatioa «f 
the old legistry of the ship, and for the ship to be 
registered de novo in the name of the defla. tt 
owners, which application was granted, and the iUp 
was registered de novo in tho name of the deAi. 
on the 15th July 1857. AOerwai-ds, on the 20tb 
Aug. 1857, the pit. duly demanded the posseaoH 
of tho said ship and her said appurtenances of ad 
from the said defts. ; and the said defts. then refosei 
to give or deliver up the possession of the said ibip 
and her said appurtenances, either of them or any put 
thereof, to the said Louis Castrique. 

The vessel has, since the 20th Aog. 1857, bm 
totally lost at sea. The pit has, since the 20th M( 
1857, and before the commencement of this actiao, 
commenced fresh actions before the French tribmabi 
to recover the price of the ship paid by the defta to 
the officers of the civil tribunal at Havre ; and neb 
proceedings are still pending. 

Copies of the several original judgments m the aii 
court of tho Tribunal of Commerce at Havre, the mil 
tribunal of Huvi-e, and of the Court of Boneo, in 
hereunto annexed, and are to be taken as part of tUi 
case. The court are to be at liberty to draw any Jar 
ferences from the facts and documents as above Ht 
forth, that might be drawn by a jury. 

The question for the opinion of the court is, whetkii 
under tho above circumstances, the pit is entitled to 
recover from the defts. the said ship and her mi 
appurtenances. 

If the court shall be of opinion that the pit is » 
entitled to recover, then judgment shall be entered op 
for the pit for tho value of the ship, on the lOtb 
Aug. 1857, the amount to be settled by arbitntioi, 
and costs of suit 

If the court shall be of a contrary opinion, tlM 
judgment of non pros., with costs of sait^ shall bi 
entered up for the defts. 

MeUUh (C. IhiUon with him) for the pits, in enror. 
— The deft<<. below contended that the judgment of (be 
court below was erroneous, because in tho fint plM* 
the judgment of tiie Court of Appeal at Bonen «« 
a judgment in rem by u court of competent jiuiii&(Mi| 
and binding therefore upon the courts of aU oooBtrics; 
in the next phice, assuming the judgment vsss 
judgment in personam^ tho pit below having talon 
proosedings iu the courts of ttKom to ealaieaHs 
right to the vessel, and thoee odnrU havii^^ dseidi' 
tSainst Um, and decreed a lals of tbt imi% ^ 
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ale was binding upon him, and passed the property in 
he ship to the purchasers nnder the judicial sale. 
le dt«d AbboU on Shipping, 135 (1 0th edit) ; The 
Wataba^ 1 Swa. 163; Hughes v. Cornelius^ 2 Show. 
W2 ; Th^ Duchest of KingtUnCt Cote, Howell's State 
rrikb, 355, and Smith's leading Cas. 604, 612 (4th 
dit.) ; Code de Commerce, tit 9, ss. 311, 320 ; The 
Said BnceUuch, 7 Moore P. C. Cas. 267; Story's 
Conflict of Laws, ss. 521, 522 ; Hart v. Macnamam, 
r Pricse, 154; Attorney-General v. Norstadt^ 3 Price, 
'7 ; 8coU r. Shearman, 2 Wm. Bla. 976 ; The 
^egrtdo^ I Ecc & Adm. Cas. 36 ; Cammell v. Seioell, 
» U. & N. 728. 

ManUty^ Q.C. {HoU with him) for defts. in error, 
vsed that if this rule shonld be sustained, British 
hipa wonld be in the greatest jeopardy. He cited the 
idgment of Wood, V.C. in Simpson r. Fogo^ 6 Jur. 
r.S. 949. The lex loci contractus always governs a 
ontnct, and a contract made in one countrjr will be 
nforced in another. [Martin, B. — Yes: bnt the 
nestion is, whether each a contract will be enforced 
rith all its incidents ; no doubt what you say is true 
a a general proposition.] The proceeding in the 
*rench conrt against the master of the vessel was at 
11 events in its inception a proceeding inter partes, 
nd not in rem. Assuming there had been no mortgage 
he French courts had no jurisdiction over the thing; 
nd by assuming it they cannot give themselves juris- 
iction. The sale passed no property in the ship to 
he defta. below : (Story on BilLi, 142 ; Story's Con- 
let of Laws, ss. 822, 323,586; Buchanan y, Ilucher, 

Camp. 63 ; DalgUisk v. Hodgson, 7 Bing. 495, 
04 ; NotfelUr, Ross, 2 B. & Ad. 757 ; Jlgmer v. 
>rmee, 26 L. J. 196, Ch., and 23 Bcav. 145; PoUard 
. Beli, 8T. R. 444 ; 8 & 9 Vict c 87, ss. 37, 38 ; 
7 & 18 Vict cc 104, 120; Bird v. Appkton, 8 
'. B. 562; Kitchen v. Irvine, 28 L. J. 46, Q. B. ; 
Iforrw V. Robinson, 3 B. & C. 196; Taylor on 
>idence, s. 1538; 2 Smith's Leading Cases, 633. 
Habtin, B. — What do you say to the case of 
lammell v. SeweU, 5 H. & N. 728 ?] In that case the 
tooda were Russian and the ship Russian in a Nor- 
regian port It is expressly stilted that if the ship and 
Doda were English, the judgment would have been 
ifferent. Cur, adv. vuU, 

Ck>CKDUB2f, C J*. — I am of opinion that the judg- 
lent of the Court of C. P. must bo reversed. So far 
a the facts are material to the dedsion of this case, 
h^ may be briefly stated. In 1854 the master of a 
KriUah vessel, the ilim Martin, for the recovery of the 
alae of which the present action is brought, in con- 
ideration of necessaries snpplied for the vessel at 
lelhonrne, in the course of the voyage from this 
cnintry to Australia and back, drew a bill of exchange 
pon the owner of the vessel in this country, one J. B. 
iaoflB, which bill the owner, he having in the mean 
ime mortgaged the vessel and got into difficulties, de- 
lined to accept upon its presentment The vessel 
hen having arrived at Havre on her homeward vojagc, 
drantage was taken of this circumstance by the holder 
1 tins country of the bill which the master had so 
rawn, to transfer it to Trotteaux and Co., who were 
*rench subjects residing at Havre, with a view to 
ike adTantage of the law of France, by which a ship 
ocomea liable to be seized for necessaries supplied in 
lie oooFse of her voyage under the contract of the 
laster. Meesrk Trotteaox and Co. thereupon insti- 
ited a suit bfeore the Tribunal of Commerce of Havre, 
otb against Benson the master and agunst the ship, 
ir the amoqnt of the bilL In tho judgment of the 
Mift on the 15th May 1855 the court condemned 
ienaon. In his capacity of master, with, as it is termed, 
privilege on the ship," in the amount of tho bill ; and 
weqnent npon the judgment, and in pursuance of it, 
M dup WW Miied and detained in the custody of the 
Ibf aBOUOt doe not lumng beeo paid by the 



master, it then became the object of Trotteaux and Co. 
to sell tho ship in order to satisfy the judgment of the 
court, and as by the law of France this could only take 
place upon the jud^^nent of the Tribunal of Commerce 
being confirmed, and an order for the sale of the ship made 
by tho civil tribunal of the district, proceedings were 
taken to obtain confinnation of the order accordingly. 
At this stage of tho proceedings it became necessary 
that notice shonld be given to those persons who ap- 
peared to be tlie owners of the vessel upon the ship's 
papers, and also that such persons should bo sum* 
moned before the court According to the ship's 
papers, and tho certificate of registry. Clans appeared 
to be the owner; bnt he having become bankrupt, 
notice was not only given to him, but also to Bird, his 
assignee, and they were both summoned to appear 
before the tribunal within a period of two months, at 
the exj^iration of which period neither of these parties 
appearing, judgment was given by default, confirming 
the sentence of tho Tribunal of Commerce, and oodcring 
a sale of the ship by public auction in the presence of 
one of the judges of the civil court, who was to receive the 
biddings, and pronounce an adjudication in respect 
thereof. Bird, the assignee, had notice given to him 
of this judgment, and another opportnuity was afforded 
him to appear to oppose the sale, but the bankrupt 
and his assignee had ceased to have any interest in the 
ship, and Clans had, prior to his bankniptcy, and 
while the ship was on her voyage, mortgaged the vessel 
by bill of sale to one Harrison, who had again trans- 
ferred liis interest in the ship by bill of sale to one 
Emley, who had finally assigned it to the pit 
These transfers to Harrison and Emley hud been 
duly registered, but the transfer to the pit re- 
mained unregistered at the time these proceedings 
weie commenced. Tlie suit before the French tribunal 
having arrived at tho point I have adverted to, Castrique, 
the present pit, in Sept 1855, before the sale of 
the vessel ordered by the civil tribunal had taken 
place, instituted in the same court a suit to replevy tho 
ship. By a judgment of the 19th April 185G, that 
court, however, dismissed tho suit upon the ground that 
it was impossible, by the law of England, that a 
transfer of the property in a ship could took place in 
the course of a voyage, to the prejudice of creditors, 
or without the transaction appearing indorsed on the 
certificate of registry or on the ship's paper. The pit. 
appealed against this decision to tho superior court 
at Rouen. In the mean time the opinion of tho Attor* 
ney-General of England, as to the English law, had 
been obtained, and though this was brought to the 
knowledge of that court, they confirmed the decision of 
the inferior court, and dismissed the appeal ; where- 
upon a sale of the vessel took place, and afterwards tho 
vessel having come into the hands of the defts., who 
were residenta in this country, and the pit Castrique 
having demanded payment of it from them, brought 
this action of trover in respect of it, on the ground that 
the sale was invalid to pass the property in the vessel, 
and that a court of justice in this country ought not 
give effect to the judgment under which it took place. 
The case for the pit. divides itself mto two 
branches. First, it is said that the judgment of 
the French court was a judgment ia personam, 
and not in rem, and that being a judgment in 
personam and not between the parties to this suit, and 
being at the same time palpably erroneous as well as 
contrary to natural justice, a court of this country ia 
competentwhen called upon to give effect to it, to review 
it on its merits. In the second place, it is said that 
even if this judgment should lie hold to be a judgment 
in rem, the circumstances under which it was given 
involve so serious a departure from justice, and se 
striking a disregard of the comity of natio\v&vvi^^ 
court refuBung to ^ve cSecX \o >iXi^ \k« ^^^^<^^3m&^x 
that an EngVSh ooux^ cta^^ t^A. \a tw^wX «^ ^tv^^igsKc^-k 
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■Ithoagh it be in rem, which, in itself plainly nnjnst, 
has proceeded upon a contemptnous d'lsrcgard of the 
law of tbi) conntiy. Again, also it is said that this 
judgment, though m rem, ought to be treated as null, 
as being in open violation of natural justice. The 
Court of C. P. in giving judgment for the pit. 
below, has held this judgment to be a judgment in 
personam ; and, after the fullest consideration I 
have been able to give to this subject, I can come to 
no other conclusion than that it is a judgment 
in rem. It is true that the suit out of which this 
judgment arose appears to have been in it^ inception a 
proceeding tit personam^ so far as regards the master 
of the vessel; but it was at the same time a suit against 
the ship in terms, and in this respect it seems to 
bo equally plain that it was a proceeding in rem. 
From the narrative of the proceedings set forth in the 
case, it is plain that according to the French law a 
mixed suit, directed both against the master and 
against the ship, may, after a judgment has been ob- 
tained against the master, be converted into a suit 
against the ship alone, because Benson, the master, 
having admitted the debt and consented to a judgment, 
and the Tribunal of Commerce having condemned him in 
his character of master, and also the ship by way of 
maritime lien (which must be taken to be the sense and 
effect of the words por/wnVi/c^e), all further proceed- 
ings against the master are dropped, and he is de- 
clared free from arrest, to which as a foreigner liable 
to a Frenchman on a bill of exchange he would other- 
wise be subject, and the subsequent proceedings before 
the civil tribunal are directed against the ship alone. 
Now, the owners of the vessel are, at this stage of the 
proceedings, for the first time made parlies to the suit ; 
not for the purpose of fixing them with any liability 
personally, but with a view of affording them an oppor- 
tunity of resisting a judgment directed specially against 
the vessel. No doubt it is true that a judgment of this 
court decreeing simply the sale of a particular chattel to 
saUsfy a money demand hardly falls withm the strict 
definition of a judgment in rem, inasmuch as it 
does not determine the stattu of the chattel with 
reference to the property, or vest that property 
at once iu the claimant ; as a condemnation of 
the Court of Ex. in a revenue cause vests the pro- 
perty in the Crown, or the sentence of the Court of 
Admiralty in a matter of prize vests the property in the 
captors. But it is strictly analogous to the sentence of 
the Court of Admiralty on a claim for salvage or in a 
suit upon a bottomry bond, in both of which latter 
suits a money demand exists on which the court ad* 
jndicates and to satisfy which it decrees the sale of 
the ship. Now, if such a decree is a judgment in retn, 
it is difficult to discover any ground for saying that the 
decree ordering a sale of the ship is to be considered in 
the light merely of an execution to satisfy a judgment 
establishing a pecuniary liability. It seems, indeed, 
impossible to find two proceedings more clearly analogous 
than the proceeding upon a bottomry bond of the pre- 
sent suit in its later stages. Both are proceedings 
upon the hypothecation or qwui hypothecation of a 
▼easel. A money liability is in both first to be estab- 
lished, and the remedy is the same in both by a judg- 
ment decreeing a sale of the vessel ; except that in the 
one case hypothecation is by express agreement under 
a particular instnmient, and in the other it arises by 
the operation of the French law on a debt incurred on 
behalf of the ship ; yet the proceedings and the result 
are in substance essentially the same. The sentences 
of the Courts of Admiralty in matters of maritime 
liens have always been considered as judgments in rem, 
and they are properly so in one sense. For the pur- 
pose of a suit and the effect of a judgment is to afford a 
remedy, not by execution against the person or the 
general estate, but by the appropriation of a specific 
duM toMtisfythe'dJumof theplts. Being unable to 



see aiiy distinction between such a jndgmeDt and the 
present, the only conclusion that I can arrive at ii, tbt 
this j udgment is a judgment in rem* In arriving at tUs 
ccndusion, I have thu^i far confined my attention to thi 
proceedings set forth in the special case, iwmyh u 
upon the evidence contained in that onr jodgmnk 
ought, in strictness, to proceed. I own, however, it is Dot 
without considerable satisfaction to mj own mind, tint, 
upon looking attentively to the French law, I find tlw 
fullest confiimation of the conclnaion at which I hsve 
arrived. There can be no doubt that by the law of 
France the master of a merchant Tesael has antboritj, 
if the necessities of the vessel in the comae of her 
voyage require it, not only to take up money apoo 
bottomry, or, as it is called sur le corpe et jwSi da 
vaisteau, in other words, expressly to hypothecate tb 
vessel ; but also by a general contract for repain, or 
necessaries or moneys advanced on aoooont thereof, t» 
bind the vessel, so that the owner cannot, even byseB- 
ing to an ignorant and bond Jide pnrdiaaer (at aS 
events until the vessel has made a voyage on hii ac- 
count), deprive the creditor of his right to have tb 
vessel condemned and sold to satisfy his claim. Tkt 
1 9 1st article of the Code de Commerce places both thi 
bottomry and general contract of the master oa the 
same footing, making the ship equally liable in respect 
of both, whilst the subsequent article, the 197th, ud 
the following, which regulate the proceedings for s 
confirmation of the sale of the ship, are in both cuai 
the same. It is true that the lien of the creditor ii 
termed not an hypoiheque, but a privilege — a term 
generally applied in French law to a preference gitea 
to certain descriptions of creditors over others, nther 
than to the right of a creditor in respect of the spedfie 
thing which belongs to the debtor. It appears, hov* 
ever, both from the code and its commentators, tbit 
the term " privilege *' is thus applied ont of defnreDOi 
to a technical rule of the French law, adopted by tb 
code, and that there cannot be an hypotki^ue, prope^T 
so called, in moveables : (see Code Civil, book 3, chipk 
DesHypotheque,art8.21U, 2118, 2119.) AtthesoM 
Ume art. 2120 expressly excepts mercantile venek 
from this provision; and the Code de Conmieroe, while it 
places bottomry contracts, and general contracts of thi 
master on account of the ship, on the same footii^ u 
priviieffite not only charges the ship with both desoip- 
tions of debt, but actually gives it a preference to ni 
latter class over the former: see art. 190, where thi 
word used is ajfecies, which we are told, in the Bepor* 
toire de Jurisprudence, ad verbutn, is a term oonsttfitlf 
used in French legal language as synonymons with 
hypothecated. Now, by arts. 193 to 196, the code 
goes on to provide that the sale by the owner of a ship 
to a third party shall not prejudice the right of a cn- 
ditor; and lastly, by arts. 197 and the following, it 
entitles the creditor, after an order made by the oout, 
upon payment not being made, to have the ship seised, 
and upon a proper proceeding being taken to obtain u 
order for sale, to satisfy his demand. It may in pano^ 
be observed, that by the 199th article, where then is 
a privilege on a vessel, the order for payment, in order 
to find the subsequent decrees for seizure and sale of 
the ship, may be made on the captain instead of on the 
owner, whicli accotmts for this suit having been origi- 
nally histituted against the captain. The result pne- 
tically is, tliat this charge on the vessel b to all intaiti 
and purposes an hypothecation, the droit d%po<Ad]M 
being, according to the French jurists, in the right of 
the creditor to a thing otherwise the proper^ of hii 
debtor, whereby he is entitled to follow it into wbon- 
soever's hands it may pass, and have it seiied and sold 
to satisfy his chum : (Repertoire de Jnrispmdenet, ^i 
verbum **■ hypoth^qne." It seems to me impoviUo to 
doubt that a proceeding to enforce siicharig^ii' 
proceeding trt rem. This being estaUished, the plt^ 
contention, founded on the asramptioii of tUt jodgnoB^ 
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ig in penonam^ necessarilj fails, and we have only 
n to consider whether the circumstances under 
ch this jadgment tn rem was pronounced were such 
t a court of law in this country ought to refuse to 
5 effect to it. That a judgment tn rem obtained 
hout fraud, and pronounced by a competent court, is 
erally binding on all the world, is not disputed ; but 

it is contended that an exception should be made 

this case, on the ground that it being clear 
t the incidents of the contract entered into 

the master on behalf of his owners were to 
goremed by the lex loci of the contract, which in 
ij^ixistance would be the law of England, the French 
rt knowingly and intentionally set that law at 
ght, thereby violating the comity of nations, by 
ae of which law alone the judgments of one 
Dtiy are respected in the courts of another. It is 
lecessary to pronounce any decision upon the prin- 
e of law involved in this argument. It is right to say 
t if it were, some members of the court are strongly 
MMed to think that, eren if the facts upon which 
argument turned were made out, it would not 
Td a reason for questioning the validity of a judg- 
it M rem. Other members of the court on the 
er hand are disposed to think, if it could be shown 
t in a case in which the effect of the contract was 
>e determined by the lex loci contraeitu a French 
rt perversely insisted on applying its own law, 
ig in conflict with the former, thereby outraging 

principles of international comity in a manner 
hunting in fact to a species of judicial misconduct, 
f are by no means prepared to say, that in such a 
9 it would not be the duty of the court in this 
ntrj to refuse to recognise the binding efficacy of 
h a judgment — not indeed by way of reprisal to the 
nch tribunal, but to protect our own fellow-subjects 
n iignstice. The present case does not render it 
essaiy to lay down any such general principle, as 

mre all agreed that the plt.'s case falls short of 
iblishing t£e fact upon which this branch of the 
ament depends. It is alleged that the French 
Its have shown a contemptuous disregard of the 
' of England, which it is stated is the only law 
»1icable to the case, first in holding that upon the 
re contract of the master for necessaries a charge 
va the vessel follows by operation of law ; and 
rodly, in holding that no transfer of a vessel can 
le place during the voyage of a ship to the prejudice 
creditors, or without such transfer appearing on 

ship^s papers : propositions which, though in accord- 
ie with French law, are wholly incorrect with 
erence to the law of this country. With regard 

the first of these objections, it b right to 
erre that the point was not taken before the 
ril Tribunal of Havre, under the decree of which 
irt the sale took place. The pit. Costrique, 
far as we can gather from the account of the pro- 
dings contained in the special case, confined himself 
the production of his bill of sale, considering that 
\t alone was sufficient to establish his right to 
nession of the ship. The distinction between the 
mch law and our own as to hypothecation of a ship 
the act of the master does not appear to have been 
all adverted to. It therefore cannot be said that the 
irt in this particular intentionally disregarded the 
r of this country. Upon the other point there was 
uhtleas an express dedsion which is incouristent with 
3 English law. But it does not at all appear that 
I court set aside the law of England as inapplicable, 
t simply misconoeived. The law of England, put 
■ward by French advocates, was probably ex- 
unded in a very imperfect manner, and without the 
sdoction of authorities to support a position which 
lold pfobablj seem altogether untenable to French 
rkta. Tlie eonrt, therefore, too hastily concluded 
It tlM Um €f Billed most be that which, aooording 



to their view, the law of every mercantile community 
ought to be. But in deciding that the transfer of the 
property in a ship could not be made during the 
absence of the ship upon a voyage, so as to affect the 
rights of third parties, and that the transfer was in- 
valid because it was not indorsed upon the certificate 
of registry, the court professed to be acting upon the law 
of England, and not to be setting up the law of France 
as overriding it All that can he said therefore is, 
that the} have misconceived the English law, and that 
the judgment was erroneous. The result of the 
authorities upon this subject clearly establishes that a 
judgment in rem of a foreign tribunal, turning upon 
questions of English law, cannot, though erroneous, be 
questioned by the courts of this country, any more than 
if turning upon the law of the countiy to which 
the tribunal belongs, they had been erroneous 
with reference to the latter. It is true that, upon the 
appeal to the Superior Court at Rouen, the principles 
of English law baring reference to these questions 
were brought to the attention of the court, and that 
the court nevertheless confirmed the decision of the 
court of Uavre. We are unfortunately left in total 
ignorance as to the arguments which were raised, or 
the topics which were discussed, before the court at 
Rouen, as also as to the extent of the jurisdiction and 
power of that court. It may be that it did not con« 
ceive itself authorised to receive evidence, or act upon 
materials which were not adduced before the court 
below; or it may have been that, upon the law of 
England being more fully gone into, a difficulty was 
started as to the right of Castriqnc to intervene in 
the suit arising from his having omitted to complete 
his title by registering his bill of sale, which cir- 
cumstance was not brought to the attention of the 
Attorney-General when his opinion was taken for the 
guidance of the French court, and which was not 
unlikely to be brought forward by the opposite party on 
the hearing, and which I think we at all events ouglit 
not to look over m considering how far the French court 
was bound to admit Castriquo to inter>'ene to recover 
back the ship. By the express enactment of the 8 
& 9 Vict c. 89, the Act which was in force at the 
time of the execution of the bill of sale to Castrique, 
such an instrument is rendered to all intents and pur- 
poses inoperative in the absence of registration. And 
although it Is said that in the interval which elapsed 
between the execution of the bill of sale and the hear- 
ing in the French court (the 1st May 1855), the 
statute 17 & 18 Vict c. 104, had come into operation, 
and that the registration of the mortgage was no 
longer indispensable to its validity under that statute ; 
it is, on the other hand, observable that not 
only may this construction of the latter statute be open 
to discussion, but, furthermore, it may well be contended 
that the operation of the latter Act (17 & 18 Vict) 
would not be retrospective on a mortgage executed 
while the former Act (8 & 9 Vict) was in force ; and, 
as would appear from the questions put to the 
Attomey-Greneral, the legal adrisers of Castrique seem 
to have considered the validity of the bill of sale as 
depending on the prorisions of the earlier Act In the 
face of these difficulties, it seems to me impossible to 
say that the Court of Appeal acted with a perverse 
disregard of the English law. It appears to me to be 
open to very serious doubt, although on altogether 
different grounds from those taken by the court of 
Havre, whether Castrique, as his title then stood, had 
any legal right to intervene for the purpose of con- 
testing the decree directmg the sale of the ship in 
satisfaction of Trotteaux and Co.*8 daUn. If this 
should have been the riew taken by the Court of Ap- 
peal, it might well be they would be of opinion that 
the appeal fell to the ground, and that it was therefore 
rendered unnecessary to deteimiaA ^^a^^i^^^tl^kNa 
ths liability ol ikm i^^ ou %owk^^ >dDA^nD^x%sXt^ 
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the master for necessaries supplied ; or it may have 
been that, as the question was not mooted before the 
ciTil tribunal of Havre, that court either was in fact, 
or felt itself to be, unauthorised to entertain it. It, 
therefore, appears to mo that no sufficient case has 
been made out of intended disregard of the English 
law, such as to warrant us in withholding from a 
judgment in rem the universal and binding authority 
which has always been allowed by the courts of this 
country to such judgments, an authority the impor- 
tance of upholding which I fully recognise, seeing what 
confusion and inconvenience would result if the pro- 
perty in a chattel established in one country sliould be 
held invalid in another, and thus be subject to vari- 
ation as the property happened to be found in the one 
or the other country. The argument that this judg- 
ment should not be respected because, as adjudging 
the property of the pit. to be liable to satisfy the 
lien of Castrique, it was contrary to natural justice, is 
scarcely deserving of notice. It is obviously unreason- 
able to say, that a maritime law recognised by the law 
of many European states, and closely analogous in 
character to our own law in respect of -bottemry bond, 
can be contrary to natural justice. The only remaining 
ground of exception taken on the argument that the 
decree for the sale of the vessel was made without no- 
tice to Castrique, the party interested, appears equally 
untenable. In the first place there was nothing in the 
ship's papers or the registry to show that he had 
any interest in the ship ; secondly, by means of a re- 
plevin suit which he was enabled to institute by the law 
of France, he was pUced in exactly the same situation 
as if he had been made a party to the original suit ; he 
failed only because he was unable to satisfy the court 
of his right to interfere to prevent the sale of the vessel. 
For these reasons, I am of opinion that the judgment of 
the Court of C. P. must be reversed and judgment 
entered for the pit. in error, the deft, below. I 
have to add that my brothers Wightman, Channcll, 
Hill and Blackburn concur in this judgment, and the 
reasons on which it is founded. 

Martin, B. — This is an appeal from the judgment 
of the Court of C. P. upon a special case. The action 
was in trover for a vessel called the ilnn J/bWm, a 
British ship, of which one Clauss, a British subject, was 
the registered owner in 1853 and 1854. In Dec. 1853 
the vessel was sent by Clauss on a voyage to Australia, 
under the command of William Benson as captain, who 
on the 8th June 1854 drew a bill of exchange upon the 
owner for60U 1 6#.6rf., payable to Mr. Lewis or order, for 
the disbursements of the ship. That bill was dishonoured 
by Clauss, who neither accepted nor paid it. On the 
30th Nov. 1854 Clauss duly made and executed a bill 
of sale of the ship to one Harrison by way of mortgage, 
to secure payment of a bill for 4000/1, which he 
had discounted for Clauss. The bill of sale was regis- 
tered on the 2nd Dec. 1854. On the 2nd Feb. 1855 
Harrison transferred his interest in the ship to one 
Emley, and that transfer was registered on the 3rd of 
the same month. On the 9th April Emley transferred 
his interest to the pit., and this transfer waa regis- 
tered on the 13th April 1857, and not before. Clauss 
became bankrupt on the 11th May 1855, and the bill 
for 4000iL was dishonoured at maturity. The ship 
arrived at Havre on the 4th ^lay 1855, and thereupon 
a person of the name of Behrens, who was the holder 
of the dishonoured bill, indorsed it to Trotteaux and 
Co., who were French subjects residing in France. 
During the time the vessel was at Havre, Trot- 
teaux and Co. commenced a suit agunst the 
captain Benson, on the bill, in the Court of the Tri- 
bunal of Conmicrce at Havre, as also against the ship. 
Benson, although he appeared In the suit, allowed 
judgment to go by consent, and on the 15th May 
judgment was receded in the court (as set out in the 
V^eiMl eaBe)f in jmnunoe of which jadgment Uie ship 



was seized in the port of Havre, and detamrd in tia 
custody of the said court The special case also itila 
that neither Clauss, nor Harrison, nor Endey, nor tk 
pit., were ever served with any summons or pncoiti 
appear or defend the suit ; that they had do oppor- 
tunity of appearing or objecting to the jnd^nnent, nor 
was it necessary by the law of France that they Ml 
be served with any such summons, or have such op- 
portunity afforded to them. The apodal case fiotlNr 
states that, according to the French law the sale of Ai 
ship could only take place after the judgment of thi 
Court of Commerce was confirmed, and sodi ah 
ordered by a judgment of the civil tribunal of the db> 
trict in which the Court of Commerce was utoated, nd 
the sale would have to take place at the said dvO tii* 
bunal in the presence of one of the judges of the eovl, 
who would be delegated to receive the Uddhigi nd 
pronounce the adjudication, and those persoos iiho^ ly 
the ship's papers, appeared to be the owners of tk 
ship would be entitled to be summoned and hend W> 
fore the said civil tribunal. Accordingly Trotton 
and Co. caused Clauss, who so appeared hj the ifab^ 
papers and the registry to bo the sole ownen, aad iw 
Wm. Bird, the official assipiec, to be personaDy ■» 
moned before the civil tribunal of Havre, and tky 
were allowed two months* time for their 



As they did not appear, judgment was on the 16U 
Aug. 1855 given against them by defanit, and r* 
corded in the Civil Court, whereby the seiiore of tk 
ship was confirmed, and the sale of it ordered bf 
public auction to the highest bidder at the ah 
by the same civil tribunal, in the presence of m 
of the judges duly delegated by the aaid jadgmcBlti 
receive the biddings at such sale of the said riiip, ni 
to pronounce an adjudication in respect thereof. Brf 
had notice of this judgment served upon him, aniki 
had thus another opportunity of appearing and a^ 
posing the sile of the ship. Neither Trotteaux oi 
Co., nor the civil tribunal, at thia time, had flf 
notice that either Harrison, Emley, or the pit. had mj 
interest in the ship, nor had they any summoas « 
process served upon them to appear or oppose the ^ 
ceedings before the civil tribunal, nor was any opfor* 
tunity afforded them of appearing or objecting tothe aai 
proceedings, or of defending the title or property in thi 
ship, except by bringing such a suit as baa been broigM 
by the pit On the 22nd Sept 1855 the pit. duly, nd 
according to the law of France, proeecated in Um ciii 
tribunal of Havre a suit in the nature of a suit to replm 
the said ship and to release her from anoh cnstody ns 
detention as aforesaid, and the facta and docnoMBii 
before stated were proved at the hearing, and evideon 
was given respecting the law of England. On tin 
19th April 1856 judgment was given against the not 
pit, which is stated at length in the special cmBi 
From this judgment the pit duly appealed to fli 
Court of Appeal at Rouen, and upon the heariqgfli 
evidence adduced before the dvil tribunal of Havn, « 
well as the opinion of the then Attoroey-Genenl d 
England, upon a case laid before him, were g^vena 
evidence. That opmion seems to me to be a coneci 
statement of the English law, and it ianecdleMtoititi 
it here. The Court of Appeal at Rouen on the 3il 
March 1857 gave judgment as ioUows : — "Adoptaf 
the reasons contained in the judgment of theChil 
Tribunal of Havre on the 19th April 185€, we tm- 
firm the same and condemn the appellant to the fin 
and costs." On the 29th May the ship was sold ky 
public auction at Havre under and in porsoanoe of a 
order of the dvil tribunal of that place ; and the defU 
being the highest bidders at the sale, beeame ttd 
were adjudicated the purchasers, having no notiee ff 
knowledge of the pit's title, bat were homi fi^ 
purchasers for value, and they paid tin puwh' ' ' ' 
money into court; the pit being pnMBt at tfci 
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ice that he objected to the sale. The dcfts. being 
itish subjects, brought the ship to Liverpool, and 
1 her registered in their own names ou the 15th 
\r 1857. On the 20th Aug. the pit. demanded 
(session of the ship from the defls., and upon 
lir refusal to give her up, brought this action, in ad- 
ion to which proceeding he has commenced an 
ion in the French contts, to recover the purchase- 
nej paid into court at Havre, which action is still 
iding. By the special case it is stated the court is 
be at liberty to draw any inference that might 
drawn by a jury. The question then is, whether 

pit. is entitled to recover the ship from the dcfts. 
e ground upon which the C. 1*. based their judgment 
iy that the proceedings of the Frencli courts were m 
tomam, and not in rem; but the court stated, 
aming the French courts upon the proceedings of the 
:er character had determined that tho ship was 
irged with a privilege or lien for the advances, and 
lie to be sold for the purpose of defraying them, then, 
eas it appeared upon the face of such proceedings 
t the judgment was void, it could not be questioned 

persons in the situation of the pit. who were 
. before tlie court In this opinion I concur. The 
ling case upon this subject is Iluyhei v. Cornelius^ 
»how. 232, in which it was decided that the sentence 
a foreign Court of Admiralty, decreeing a sliip to be 
'ful prize, is conclusive, and therefore, even though 
oneous, the owner could not recover the value of the 
p in trover against tho vendee ; and the court put 

CAsie of a judgment in rem of tiie Court of Kx. in 
gL-ind as equally conclusive. From this case it 
>ear9 that it is not necessary that the court in which 
I judg nent is pronounced should bo one professing to 
;ide in accordance with the law of nations, but that 
a sufficient if the court has jurisdiction according to 
I municipal Uw of the country in which it is acting, 
e rule seems to be well stated as to moveable property 
Story on the Conflict of Laws, ss. 592, 593, namely, 
it whatever the court havmg jurisdiction upon the sub- 
t determines as to the right or title, or whatever dis- 
dtion of the property it makes by sale, transfer, or other 
, will be held valid in every other country where the 
no question comes directly or indirectly before any 
«r foreign tribunal, and tho judgment, being in rem, 
Jl be held conclusive upon the like transfer and dis- 
dtion of the property itself, in whatever place the 
oe may be found, and by whomsoever it mav be 
islioned. The case of NovUU v. Jioui, 2 B. & A. 
7, was supposed to be a contrary decision ; but it is 
; so. The judgment of the foreign court there was 
; in rtm at all ; but it was a judgment of a court in 
ince as to the operation of the cancellation of the 
«ptance of a bill npon the rights and liabilities of the 
-ties to it, which was held by the Court of K. B. 
; to be conclusive in an action upon the bill in this 
mtry. In the present case the questions are, therefore, 
tt, had the French courts jurisdiction ? and, secondly, 
re their proceedings m rem, which are both ques- 
aa of fact, and the materials upon which we 
ire to decide them are the statements in the special 
m exclusively. I think it quite clear that the French 
irts had jurisdiction. As I have already observed, 
I joriadiction required is that which has been con- 
red upon the court by the municipal law of tho 
intry to which that court belongs, and it is clearly to 
inferred from the statements in the cose that the 
mch courts did proceed in the exercise of their lawful 
1 accustomed jurisdiction. I am also of opinion 
it the prooeedinipi were tn rem, which is also a 
sadoo of fact The original suit in the Court do 
mmeroe of Havre was one not only against Benson 
tha bill, but a^pdnst the ship, and the judgment is 
linat him lb his capacity ot captain, par pru/ikge 
• If wiifa. The natnra of privilege ii referred to in 
bott OB fStkggia^ p. ISl, 6th edit, aod is a spedei 



of lien or hypothique conferred by tho civil tribunal, as 
giving a privilege or right of payment upon the value 
of the ship itself, without any instrument of hypotlic- 
cation or any express contract subjecting the sliip to 
such claim. By virtue of tliis judgment, the ship was 
taken possession of by the court; but by the law of 
France a sale cannot be made until aller confirmation 
of the original judgment and the sale ordered by the 
civil tribunal of the district This judgment was also 
given, and the ship was accordingly sold to the defbs., 
who paid the purchase-money into court Every step 
and form required by the court being strictly 
complied with, I feel constrained to differ from 
the Court of C. P. upon the conclusion to be drawn 
from thett facts. I think the facts show that tho 
original suit was ore in rem, instituted for the purpose 
of enforcing this privilege or lien against the ship, 
although it was at the some time a suit in personam 
against the captain upon the bill ; and that the French 
court gave judgment affinning the lien, took possession 
of the ship and sold her to tho defts., not in execution 
upon a judgment-debt, but in enforcement of tho ori- 
ginal hyputhccatiun or Hun. Now, upon tiieso facts, I 
am vf opinion that tho proceedings iu substance were 
in rem, and that by the judgment of the French courts 
the ship was charged with a privilege or lien, and sold 
to satisfy it in accordance with the principles of law 
above mentioned. I also think that the title of 
the defts. to the ship is good, and cannot be suc- 
cessfully questioned by the pit. The case of tho 
Bold BuccUuch, 7 Moo. P. C. Cas., 286. I do 
not think is analogous to the present case } but it 
was urged on the part of the pit. that the proceedings 
in the French courts were contrary to natural justice, 
inasmuch as neither the mortgagee nor tho parties 
claiming under him were cited to appear or hod any 
opportunity given to them of being heard. This is not 
tlie case. The original owner aud his assignee in bank- 
ruptcy were the only parties supposed to be interested 
in the ship who were known, and they were both per- 
sonally summoned, an<l the pit. before the sale had an 
opportunity of appearing and of bringing forward and 
submitting, as he iu fact did, his rights to the civil 
tribunal of Havre, and subsequently to the Court of 
Appeal at Rouen. Those courts, it is true, decided 
against him, partially according to the English kw, 
which all the Frendi courts agree ought to govern the 
case ; but we are not sitting here as a court of error 
upon these judgments, which it is not competent for 
any other court but a Superior Court of Appeal in 
France to reverse. There can be no doubt that those 
judgments are erroneous, but they are not void, nor is 
there any evidence that the French courts desired to 
decide the questions submitted to them otherwise than 
in accordance with the English law. The judgments 
of the Freuch courts are, like tho judgment of the 
Admiralty Court which was in question in Uughet v. 
Cornelius, erroneous, but they are notwithstanding not 
the less conclusive ; and it is not a matter cither of 
surprise or great blame that the courts of France 
should commit an error in administering the law of a 
foreign court Furthermore, it was argued bi'fore us 
that tho sale of the ship, tho property of a mortgagee, 
to pay for the expenses of the voyage, was of itself 
contrary to natural justice. In this I do not 
concur. I cannot see that a rule of the civil law 
which prevails in Scotland and generally throughout 
Europe, placing the necessary disbursements of a ship 
on a voyage upon the same footing us a-ilvage is put 
by the English law, is of itself necetsarily unjust, 
although it differs from the nmuicipal law of Eugbnd. 
The court of C. P. declined to give any opmion upon 
the effect of the sale itself. 'Iht ease of Cammell 
V. Sewell, 29 L. J. 350, Ex. Ch., which was 
not decided when the ^udf5ECv«a\. \& >^caa ^asA 
WM pven, it »ppe«rt V» xna fiV\\D«% i^ mitew^ \«m- 
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ing upon such a question as that, should it arise. 
Another point discussed at the bar, and which I will 
shortly refer to, was thb : the mortgage was trans- 
ferred to the pit. on the 9th Sept. 1855, but it was 
not registered until the 13th April 1857. The Act 
for registering British vessels, iu force in April 1855, 
was the 8 & 9 Vict. c. 89. The Merchant Shipping 
Act, 18 & 19 Vict, c 104, did not come into operation 
until the 1st Maj 1855 ; the suit in the French 
courts had been commenced on the 22nd Sept. 1855, 
and the question was, whether the plt.*s title was 
governed by the 8 & 9 Vict, c. 89, or the 17 & 18 
Vict. c. 104. I am of opinion that it was governed by 
the former Act. The 8 & 9 Vict, c 89 was repealed 
by the 17 & 18 Vict, c 120, which, by the 4th section, 
provided that the repeal of the former Act should not 
affect any security duly given, or anything duly done 
before the Act came into operation, which was not imtil 
the 1st May 1855. The security of the mortgagee and 
the transfer of it to the plL were both duly given and 
done before this date, and the Merchant Shipping Act 
of 1854, therefore, had nothing to do with them. The 
enactments of an Act of Parliament must be clearly 
e^cprcssed before wo can give them a retrospective 
operation. It has been said that the case was a great 
hardship upon the pit., and that it ought to have been 
decided according to the English law. This may be 
true, but it would be a greater hardship upon the defts. 
on the other hand to deprive them of tiio ship which 
they honestly bought at a public auction, held under 
the authority of the French courts, when tlie pit. him- 
self was presout, and did not make any objection to 
the sale, he bidding himself for her, through his agent. 
Which is the greater hardship it may be difficult to say; 
but it is our duty to decide between the parties upou 
the known fixed and established rules and principles 
of law, by a steady adherence to which the rights of 
property and all other rights are most effectually 
secured and maintained. I cannot but think that it 
would be attended with very inconvenient and mis- 
chievous consequences if the title to a ship, wliich 
accrued through the deliberate judgment and acts of 
the courts of France, could be questioned in the court of 
a foreign coantry. 

Bbamwell, B. — I am of opinion that this judg- 
ment ought to be reversed. The case seems to me to 
be concluded by CointneU v. Sewell, M tupra. In the 
judgment of the majority of the court iu that case 
it is said, at p. 744 of the judgment of the Lord 
Chief Baron : ** If personal property is disposed of in 
a manner binding according to the law of the country 
where it is, that disposition is binding everywhere." I 
therefore take that to be the law laid down by au- 
thority, and give to it my humble concurrence, as being 
correct and consistent with convenience and good sense. 
In the case before us I have not a doubt that the vessel 
was disposed of in a manner binding according to the law 
of France, which indeed I do not understand to be 
denied by the pit. in the argument. If that be 
80, the case is governed by Cammell v. Sewell. With 
regard to the inquiry as to whether what took place 
was a judgment tnrem, that is quite immaterial, as it 
is only an inquiry as to by what name the proceedings 
should be cdled, and that appears conclusive by the 
judgment in ttMimtll v. ISewell, I am of opinion, how- 
ever, that it was a judgment or proceeding in rem ; 
that is to say, a proceeding, although against the 
master, yet against the ship, and the ship was speci- 
fically ordered to be sold, nut as the ship of the master, 
the debtor, but as a ship on which there was a lien or 
privilege, and it is expressly stated that the suit was 
against Benson and tlie ship. It is declared in tho 
judgment that the bill was drawn by Benson as 
captain of the sliip, for necessaries supplied to her, and 
there was reason to grant its prayer to be protected 
/hmpenoaaJ urestf and he is confirmed in his capadty 



of captain of that vessel, and bj priTilege on the vcsmL 
It seems to me, therefore, that this suit must becoss- 
dered as one of the same character as that of tiwase 
of the Bold Bucdeuch^ and that the judgment in thit 
case was a judgment in rem. This leiuis me to s oon- 
sideration of a remark in the judgment of the ceon 
below, which it is necessary to notice, as it seems to ne 
to have caused what I must with great respect cooadtr 
the error of the judgment of that coorL Itisnd 
in the L. J. 329, C. P. : ** Such a sale (namely of As 
vessel in execution of B.'s debt) in this ooootry maid 
be wholly void as agaiuftt A., and we are not infemid 
that tho law of France differs in this respect from «ar 
own.*' This remark appears to assume that the afe 
in France was a sale of A.*s vessel in execution of E'l 
debt. I think it was not, as I have said before; sod I 
also think that if it were the question isimmstml; 
but if tho assumption of the court beloir is light, 
namely, that the sale in Franco was a sale of All 
vessel in execution of B.*s debt, how can it be wd 
" we are not informed tliat the law of France dBfn 
in this respect from our own ?** because it is dear tb 
ship was specially dealt with as liable to pay the Ut 
sued for, and the proceeding is not like our Ji jk, 
which being directed against the goods of B. iraoU 
confer no authority to sell the goods to A. Taking the 
case either way, whether it is considered as a proceed- 
ing in rem, or a proceeding whereby A.*s vessel was vak 
to pay tho debt of B., the property was disposed of is 
a manner binding according to the laws of the cuontrr 
where it was." And therefore the case is governed br 
the case of Cammell v. Sewell, It is not neoe^ssfT to 
express any opinion upon the point of whether tbe 
judgment of a foreign court could be disregarded if it 
appears to have proceeded on a contemptuous disregtfl 
of our law, as I think the judgment did not ; oo t!tf 
contrary, an intention is professed to act on tbe 
recognition of our law, and there is no groond k 
suggesting any mo/ti fidee in that profession ; thoogk, 
speaking with all respect, they have not shown wA 
discretion ui carrying it into execution, I wish to add 
that it is not to be supposed that I differ in the kttt 
degree from anything that has been said by the Lord 
Chief Justice or my brother Martin ; but I think tUi 
case is governed by Cammell v. Seweli, and I think it 
is a very wholesome rule, and I thought it right ts 
say BO. 

CocKBURN, C.J. — We aro all of opinion that tliii 
judgment should be reversed. Judgment reveneL 
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Johnson and otukus v, Willouqbbt asd 

OTUERS. 

DeclarcUion in cote (t» ordinary Jormi) fir a eoS- 

sum — Plea, notguiUy, 
DffU. tpeciaUi/ admitted that they tosrs cmners ^* 
vetel called the Birkenhead, but on the trial deid 
to contend that the Birkenhead tons not, ae the /it- 
then alleged, tfie vessel which had done the damgt. 
Plea added hy permission oy the judge, wkt 
sect. 222 of the C. L. P. A. 1852,tera«waeiis^ 
that tJie vessel which ran down the vessel of theplf' 
was not a vessel belonging to the d^e. 
Declaration. — That the pits, were poHStsed ti > 
certain flat, and the defts. were po iia e s se d of a eataiB 
vessel, and were navigating the same bj tiiev sht* bU^ 
and the defts. by their said aorvmiitB so ntfigntHj 
conducted their said vessel, that the sud fii J Jni 
agjBdnst th« said flat of the ^t^i fte. Vim, aoC 
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tie defts. a\ao speciilly admitted that on thu 
(the day of the collision) they were th<^ 
a certain steamer called the Birhenhead. 

Jamet, Q.C. and Lu$hington for the pits. 
.C. and Leq/Hc Temple for the djefts. 
Qselfor the pits, opened the case that the 
n down in the nighttime hj the Birkenhead. 
d for the defts, on proceedmg to cross- 
e first witness for the pits., to show that tbe 
i was not the vessel whidi came into colH- 
the flat, was stopped by the jndgc, 
bat the defts. pleading not gmlty only, had 
a the record that it was their vessel that had 
image : (Dtrnford v. Trattks, 12 M. & W. 
K>n discnssion, however, the learned jndgo 
le would allow the defts. to add a plea to 
raising the defence that the vessel which had 
flat was not a vessel of the defts., unless thi^ 
r the pits, wonld undertake to produce, if 
in postponed, further material evidence than 
then prepared with, to show that the Birken- 

the vessel which had done the damage. 
tl for the pits, declining to give this nnder- 
i case proceeded, and defts. endeavoured ta 
the required identity was not established, but 
f found a verdict for the pits, 
i and Co., attorneys for the pits, 
and Hunter, attorneys for the defts. 
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TURHBULL V. WOOLFE. 

y/ship — Extraordinary siipuUUwn in thertdex 
etociation — Constructive notice — Forjeiiurt 
ment — A rbitration — Parties, 
ter entered into an agreement through ar^ 
ith an asaurance association for the insur- 
his ship, and by the agreement, signed by 
he agreed to abide by the rules and regtda- 
'the association, a copy of which rules was 
to him. One of these rules was that no 
whose share in a ship insured in the asso- 
shotUd be mortgaged, should have any claif?t 
once, unless previomly to loss such member 
yagee should have delivered to the manager 
tsociation a deed with a covenant as therein 
id. The ship was lost at sea, no such de- 
fa deed, as required by the stipulation, had 
bee, and it was not unlU ^ shqHnoner sent 
'aim for insurance that he had actual knoto- 
the rule in question 

the court would not, upon demiurrer, treat 
tUance with the condition contained in the 
de as a forfeiture of the contract, 
the pit, had had express notice of the stipu- 
tfore the loss had accrued, andhad not com' 
tk the condition, there would have been no 
re of the eoiOract, 

vent embotbfing rules containing an e±tra~ 
f st^uUuion cannot bind a party with eon- 
9 notice only qfsuch stipulation, 
% Soott V, Avery. 
\B a demmTer. 

stated (amongst other things) that on the 
1859 the pit William Tumbull purchased 
fts. George England and Geoi^ Joseph 
a British ship called Beatrice, and on itna 
iffsetsd a mortgage thereof to the seven first- 
Ilk (hong the coouiiittee ofrmanagement of 
tion Dehnr mentkmed) for Beeuting the fom 

liAM, Caa] 



of 400^ (part of the purchase-money of the said ship) 
and interest 

The London Maritime Assurance Association carries 
on business at No. 29, Threadneedle-street. It con- 
sists of a number of persons, owners of or interested iu 
ships, and each member, upon joining the association, 
agrees to become liable to contribute to insure against 
the loss or damage of any ship entered in the associa- 
tion according to the sum insured on the ship so lost, 
the other members agreeing in like manner to contri- 
bute in the event of any ^ip so entered belonging to 
him being lost or damaged. Amongst the rules of the 
association are the following :— 

1. That the members of this association shall 
severally and respectively, &c , insure each others ships 
or shares of ships from year to year, unless notice to 
the contrary be given as hereinafter mentioned, against 
all losses, perils, damages of whatever nature or kind 
soever, which may be sustained or received by their re- 
spective ships, &c. 

" 2. That the committee for managing the affairs of 
this association do consist of not fewer than five or 
more than nine members, any three members of the 
committee to be empowered to act for and on behalf of 
the whole committee. That the following persons be 
and do constitute the committee, viz., Messrs. George 
John Woolfe, William Errington Bell, George Waters 
Sweeting, John Brodie, Thomas Samuel Woolfe, 
Robert B. Glover and Leiofiard Ghatt 

5. That each member on entering any vessel in this 
association shall pay annually 6s. per cent on the 
sum insured, policy duty and power of attorney ; and 
when the policy shall be within two months of expiring 
Ss, per cent. 

14. That if any one or more of the members of 
this association sludl lose his or their ship or ships, he 
or they shall be subject or liable to any loss that may 
happen to any of the other ships insured in this as- 
sociation for or in respect of such ship or ships by 
him or them lost, for forty-eight hours after such loss ; 
nevertherless, all ships lost shall contribute at least 
three months from the date of their entry into the as- 
sociation, but shall not contribute to any vessel which 
shall have been entered subsequent to such loss ; and 
the committee shall be empowered to retain in their 
hands such proportion of the amount payable to such 
person in respect of his or their ship or ships lost or 
claim for average not exceeding 10 per cent on the 
amount insured, to meet his or her contribution to any 
loss or losses which may happen to any other ship or 
ships so insured. 

18. That no member, the whole or any part '*of 
whose share in a ship insured in this association shall 
at the time of entering or afterwards be mortgaged or 
assigned to any person or persons for any debt or 
debts shall have any daim by virtue of this policy, nor 
shall any assignee of such policy h/ive such claim for 
any loss or dxansLgd which may be sustained by such 
ship, unless previous to the happening of such loss or 
damage such member, mortgagee, or assignee shall 
have delivered to the manager a deed of the mort- 
gagee or assignee, whereby he shall covenant with the 
manager to pay and discharge all sums of money 
which now are or may thereidfter become due from 
such member, in respect of such ship and of her 
being insured, and of the insurances undenvritten on 
his behalf in this association as owner thereof, 
nevertheless such member shall still be liable for and 
shall pay his contribution and demands the some as if 
such mortgage or assignment had not been made. 

26. That if any dispute or di£ferenoe should arise 
between the committee and any suffering member re- 
lative to the settling of any loss or diunage, or to a 
claim for average, or to any other msttsr t«Ut>a^%\j;^ 
his insnranoe, 1^ msUcK oul ^ 'v\ai^fraf3oL ^08^'(^ ^x 
diffflE«Dce shaU aiiae Au3\\m t^«n»^^ «ii2&i» ^soio:^! 



58 



MARITIME LAW CASES. 



V.C. S.] 



TUKNBULL V. WOOLFE. 



[VX3.& 



or speoificallj at the option of the committee, to 
tho arbitration of two disinterested persons, and 
a third to be appointed as hereinafter mentioned. 
And it is hereby expressly agreed and dedared, that 
the obtaining the decision of soch arbitrators on the 
matters and claims in dispute in one of the modes 
hereinafter mentioned, shall be a condition precedent to 
the right of any member to maintam any action or soit 
on his policy, and then only for the amoont so awarded. 
Provided always, that if the committee shall be willing 
to refer all matters in dispute generally, the agreement 
of submission shall be in the form contained in sche- 
dule A to those rules or to the like effect ; but if the 
committee shall dispute the claim of any such member 
solely or principally on the ground that he has not 
complied with the rules of this association, then and in 
such case it shall be the duty of the committee to esti- 
mate the amount payable by the association to the 
claimant, on the assumption that he has complied with 
the rules, and to refer solely and specifically the ques- 
tion of the compliance or noncompliance by the claim- 
ant of the particular rules of the association relating to 
which the dispute shall have arisen, and in such case 
the agreement of submisdon shall be in the form con- 
tained in schedule B appended to those rules, or lo the 
like effect" 

The pit on the 9th March 1859 went to Lon- 
don from Sunderhmd to take possession of the ship. 
On the morning of the 11th March 1859 he called 
at the office of the London Marine Assurance Asso- 
ciation, at St. BenetVplace, Gracechurch-street, 
which London Marine Araociation was an association 
similar to the London Maritime Association, and there 
saw Mr. Joseph Henzell, the secretary of the sud Lon- 
don Marine Association, to whom the pit expressed 
his desire of insuring the said ship Beatrice for 800^, viz. 
50<M. with the London Marino Association and 300^ 
elsewhere ; and Joseph Henzell informed the pit that 
he would accomplish that for him with the London 
Maritime Association, and, after inquiring where the 
ship was lying, said that he would send a surveyor to 
look at her. He then filled up a printed fonn of 
proposal for an insurance on the said ship for 500^ 
with the said London Marine Assurance Association, 
which the pit, at his request, signed and left with 
him. Joseph Hensell also altered one of the printed 
forms of proposal of the Marine Association, so as to 
make it applicable to the Maritime Association, and 
the pit at his request also signed and left with him 
such altered proposal. This altered proposal was 
headed with the name of the London Maritune Assur- 
ance Association, and addressed to the manager thereof, 
and then proceeded as follows :— 

" I, the undersigned, William Tumbull, of Sunder- 
land, do hereby authorise and empower you to insure 
in the London Maritime Assurance Association tho 
sum of 300i^ on tho ship Beatrice, of the port of Sun- 
derland, Captain Tumbull, roistered 278 tons, and 
warrant to he classed in Lloyd*s register-book, 

and I hereby acknowledge myself to be a member of 
the said association, under and subject to the rules and 
regulations thereof; and I authorise yon, or any three 
members of the committee, for me or in my name, as 
such member, also to sign and underwrite all policies 
of assurance upon all ships that may from time to 
time be approved of by the committee of the said asso- 
ciation, in such sums respectively as they may think 
proper; and I undertake to accept and to pay all 
drafts for losses and contributions that shall be drawn, 
made, or ordered to be paid by the said conmoittee ; 
and 1 also undertake to abide by the rules and regula- 
tions of the said assoeiation in every respect. Risk to 
commence on the 19th day of March, on which day 
the ship is warranted safe at 

yOo ib» 12th March 1859 the deft. Thomas 
Sdmnel Woolfe, who ww amember of the comnuttees of 



both the associations, and a shippinc forfejor, cam 
down to the docks and in company with the pit nr- 
veyed the ship. In the coarse of oonvcrsatiim betweca 
them the pit informed Mr. T. S. Woolfe that 400L, 
part of the purchase-money of the said ship, ranaiiied 
unpaid. 

The pit on the 14th March 1859 called at the 
office of the Marine Association for the purpose of 
ascertaining the result of the sorvey, when In 
saw Joseph Henzell and the deft Geoige Join 
Woolfe, who was the secretary and manager of the 
Maritime Association, and one of the memboes of tk 
oonmiittee of the Majrine Association. In the ooizse 
of conversation the pit informed Joseph Henxell and 
Mr. G. J. Woolfe that 400A of the pnrchase-monejfbr 
the said ship was still unpaid, whereupon Jesi^ 
Henzell remarked, " Then &£r. EngUnd will be year 
mortgagee,"* or to that effect. The pit. replied that be 
was. Joseph Henzell, from his conversation with Mr. 
G. J. Woolfe, appeared to know the former owners of 
the ship. Joseph Henzell then said that he would 
write to Mr. England for a guarantee, and Mr. 6. J. 
Woolfe stated that that would do. The pit thei 
askedfor copies of the rules of the said ■saociitioi, 
when Joseph Henzell and George John Woolfe re- 
plied, that they had not got copies then, but wooU 
forward them to the pit, which, however, they nem 
did ; and the pit. remidned ignorant of the oontenti of 
the rules of the said associations until after the kai of 
the said ship. The pit afterwards took the ship to 
Sunderland. 

On the 22nd April 1859 the pit sailed in the ship 
Beatrice from Sunderland to Yillarecos, in Spain, and 
subsequently thence to Quebec, where he remainod 
until the 3rd Sept 1859, on which day he sailed froa 
Quebec on a voyage to England ; but the ship wis 
lost at sea on the 24th Sept 1859 ; and thereby tb 
pit became entitled to receive from other memben cf 
the London Maritime Association, or out of the funds 
thereof, the sum of 300^ less the payments which tii 
pit as one of the members of the London MaziliiM 
AssocUtion was bound to make in respect to avenfn 
and losses of ships of other memben of the same as»- 
ciation, which payments were in the whole not mock 
more than the sum of 2/. 14«. The pit and ^ 
crew of the ship, except one who was drowned, wee 
rescued by a French brig. 

On the 26th Oct 1859 the deft George En^aiid,iB 
consequence of hearing from the pit. of the loss cf 
the ship, wrote to Mr. G. J. Woolfe, as the manager of 
the Maritime Association, informing him thereof, and 
requesting payment of the amoont insured, and fbi 
pit. wrote and sent a similar letter to Mr. 6. 
J. Woolfe, as such manager. In reply, the pit 
received from Mr. G. J. Woolfe, a letter refening to 
tho 18th rule of the association, and by the sane 
post a printed copy of the rules of the imoristiiB 
which the pit hod never prevkyusly seen. In rsflf, 
the pit. on the 2nd Nov. 1859 wrote to Mr. 6. I 
Woolfe as follows : — 

" SunderUnd, Nov. 9, 1859. 

''Sir,— When I insured the ahip I aaked Hr. 
Henzell for the rules of the dubs. He told laethvB 
were none left, but as soon as they were printed thcj 
should be sent I did not know that such a nb 
existed as the 18th section. Thoe is an aversfs bfll 
due on the 4th for 2f. 14<., and my claim on yon is 
300/., and until I get some insurance I have cot eoe 
penny to meet anything that oomes agidnst ms^ I 
was taken off the wreck without a jaokel on my beck 
until they put one on when I got on board the fmA 
brig. If you pay the insuranoe, Mr. Englmd wiD fij 
the averages. — Yours rospectful^, 

•• Wjc Tubsbuu.." 

In reply Mr. G. J. Woolfe, on the 4th li«f . 1891^ 
^^note to \\ia -^U. «a t«\l<«^v«*.— 
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" London Maritime and Alliance Assorance 
Association, 39, Threadneedle-street. 
Not. 4, 1859. 

" Mr. Tnrnboll. — Sir, — ^I beg to return your draft 
for 21 14«. Should the committee entertain yonr 
claim, the a v eiag e s can be deducted, and if they do 
BOt joa would not be reqnixed to pay them. 

" Yours truly, " G. J. Woolfk." 

A hill of exchange for 2^ 14«. dated the Ist 
Sept. 1859, which had been drawn by Mr. O. J. 
Wooth nd accepted by a Mr. Crow, a friend of the 
plk at Sunderland, was inclosed in the last-mentioned 
Istter. 

In or abont Noirember last Messrs. Hillyer and 
Fwwick, the town agents of the pH\8 solicitor, made 
■B applioataon by letter to the Maritime Association 
br payment of the insurance. 

In reply the defts., on the 3rd Dec 1860, sent to 
Um pit. a letter as follows : — 

'* London Maritime Aasormnoe Association, 
S9, Threadneedle-street, Dea 3, 1860. 

" Mr. William Tumbnn.--Sir,— I am directed by 
the committee to inform you that they have rejected 
yonr claim for the som of 300/. for loss in respect of 
the slup Beabriee, on ground of your noncompliance 
with the 18th rule of the association. I am further 
Erected to inform you that the committee are willing 
to refer the question of compliance or noncompliance 
to arbitration, aocorcUng to the terms of the agreement 
contained in schedule B to the printed rules ; and 
Bwiiiiiiiiig that you have complied with the said rule, 
the eommittee esthnate yonr daim at 300^, otherwise 
at mL — I am, Sir, yours truly, p. pro. G. J. Woolfe, 

" J. Woolfe." 

Hie pit charged that the Maritime Association were 
not, under the circumstances therein mentiooed, on- 
titled to object to pay the said insurance money under 
the 18th of the said rules, or at all ; and that although 
the pit had not under the drcunutances therein men- 
tioBed complied with such 18th rule, he was, in equity, 
■nder the circumstances therein mentioned, absolved 
finooi compliance therewith, and the defts. had waived 
Uie compliance with such rule. 

The members of the Maritime Association other than 
khe pit were more than one hundred in number. 

The bill, which was filed on the 28th Feb. lost 
prayed that it might be declared that the pit was en- 
titled to be paid out of the moneys and property of the 
laid London Biarithne Assurance Association, or by the 
DODtribntion of the members of the said association, in 
■ooofdanoe with the said roles, the balance of the said 
Rm of 800^, after deducting the several payments 
wlndi the pit, as one of the members of the said asso- 
BiatioB, was bound to make in respect of averages and 
bassi of ships of other members of the said association ; 
nd that the defts. other than the defts. George 
England and George Joseph England might be decreed 
bo pqr the amount of such balance to the defts. George 
Ei^^iind and Geoige Joseph England (the pit oon- 
nntiiig thereto) oat of the moneys and property of the 
■id association, or to draw bills and othenrise to pro- 
nm the contribntion of the members for the purpose, 
SBBOwlhig to the customary mode of payment in use by 
dM asU associatio n ; and that the defts. (other than 
flwdafti. Geotge England and George Joseph England) 
mUf^ fKj the oofts of the suit 

Hm dilfcs., the committee of management, demurred 
tar mnt of equity ; and for further cause they showed 
shaty attlwiigh it appeared by the bUl that the pit 
VM, nd dsfined the relief sought thereby as, an in- 
RDsd md sofferinff member of tiie association therein 
', and called the London Maritime Assurance 
a; and that he was bound by the rules of the 
atno, which were set forth in the bill ; and 
ImI| hf one of such mlsB, provisbn was made for the 
t to vUtntiMi in maiuitr therdn prwided, of 



any dispute or difference which should arise relative to 
the settling of any loss or damage, or to a claim for 
average, or to any other matter relating to the insur- 
ance of any suffering member ; and that by such rule 
it was expressly dcdared that the obtaining the deci- 
sion of such arbitrators as therein provided should be 
a condition precedent to the right of any member to 
maintain any action or suit on his policy ; nevertheless 
the pit did not by his bill show or allege that he had 
obtained, or endeavoured to obtain, or been in any 
manner prevented or hindered by the defts. or other- 
wise from obtaining, the decision of arbitrators as pro- 
vided by the said rule, or had in anywise proceeded or 
consented to refer his claim to arbitration as thereby 
provided; and for further cause the defts. showed 
that there were not proper parties to the bill, and 
that the members of the association mentioned 
therein, and called the London Maritune Assurance, 
were not parties thereto ; and that there was not or 
were not any person or persons party or parties thereto, 
who were, or by the bill were alleged or stated to be, a 
member or members of the saod ssaociation ; and that it 
appeared by the bill that all those defts. were members 
<^and constituted the directors and committee of such 
association. 

Bacon, Q.G. and Beamtumt supported the demurrer. 
— On the fint ground it was argued that the pit's in- 
surance was in terms subject to the rules and regula- 
tions of the association, and that under the drcum- 
stances the 18th rule of the association was fatal to 
the pit's claim. [The V. C. — Do you say that, 
without express notice, merely upon constructive notice, 
a man is bound by the existence of an unusual stipula- 
tion ?] The pit. is bound by no other stipulations than 
those contained in the agreement Here no fraud was 
alleged, and it was perfectly monstrous that the pit. 
should come to this court to vary his contract The 
pit had not made out a case of waiver ; he charged 
that ** under the circumstances** he was absolved from 
compliance, and that the defts. had waived compliance. 
The question therefore was, whether the drcnmstances 
amounted to a waiver, and it was submitted they did 
not. This was no extraordinary stipulation in the 
case of a mutual society. If it were not for a stipu- 
lation of this kind, the mortgagor of a ship would have 
the benefit of a policy without paying his premiums ; 
and there might be a long series of years during which 
premiums might have to bo paid. If th'is rule were 
not enforced, the whole scheme of the association must 
fail. Rule 18 did not come within the decision of tho 
M. B. in nnUhinson v. WrigfU, 25 Beav. 444, which 
case it was framed expressly to avoid. Moreover, 
there was no allegation in the bill that Henzell had 
anything to do with the Maritime Association. For the 
second ground of the demurrer, Scott v. Avery ^ 5 
H. L. Cos. 811 ; 28 L. T. Rep. 207, was relied upon. 
The third ground was based upon J^htardton v. Lar- 
pent, 2 Y. & Coll. C. C. •, DodgtorCa case, 3 De G. 
& Sm. 85, was also cited ; and the Navigation Act, 
17 & 18 Vict c. 104, ss. 43, 55, 100, 107. 

Malint, Q.C. and Southgate, for the pit, were not 
called upon. 

The ViCE-GiiAircsLLOB. — ^The first ground of de- 
fSsnoe rests upon the construction of a deed or instru- 
ment, set out in the bill, which contains a stipulation 
that unless a certain tluug is done by the pit he is not 
at liberty to sue upon the assurance which he thought 
he effe<^ by his dealing with tho defts. The bill 
states that at the time when the pit paid his money 
and entered into tho contract, he was net told of any 
such stipulation, and that he told the defts. that he had 
not pnid the purchase-money of the ship— in other 
words, thut there wns a great probability that within 
tho navigation law there was a mortgage, the existence 
of which mortgage would hav^ htQraii^\.YiL\& «»ai^ ^\\>^\tw 
the stipulalion of iUe tx^k^LKunit ^ ^\Bt^V<<& ^v^v^^ 
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rant. I doubt very mach whether, if the pit had had 
notice of this stipulatioiif and had not complied with it 
before loss had accmed — if notice had been given, before 
he made his claim, of that deed from the mortgagee 
which the stipulation in question reqmred — whether in 
that event, notwithstanding this stipulation, he would 
not have been entitled to recover. The object of 
the stipulation is very plain; the object of the 
stipulation is to secure a right of contribution 
to the mortgage amongst the members of the sodety. 
That is of the essence of the contract But it 
is quite another thing to say that in a stipulation 
introduced into the contract as one of the rules of 
this association, the words which import that no daim 
should be made against the society are to be construed 
in this court as amounting, in the event of noncom- 
pliance with the terms of the stipulation, to a for- 
feiture of the contract It is needless to advert to that 
question, inasmuch as it is a ground of equity which 
may be argued at the hearing. But I will not have it 
supposed that in this court, part of whose duty it is to 
relieve suitors against forfeiture, this stipulation will 
be held on demurrer to have caused a forfeiture of the 
contract. What is stipulated to be done is to bind the 
contracting parties that the mortgagee should execute 
a deed. All that rests in contract ; and therefore. I 
say again, I do not wish to be understood as saying 
that if tho pit had had notice of this stipulation, it 
would have been a case of forfeiture. But, upon the 
statements in the bill, it appears that there was no 
actual notice to the pit. that there was any such stipu- 
lation at all in the rules of the society. There was no 
actual notice, and the rules ef the society were never 
sent. It is impossible on the whole bill to say 
that the case of the defts. on the demurrer can be 
supported upon any other ground than constructive 
notice. But constructive notice is out of the question 
where it is clear upon tho bill that there was notice of 
something which did not comprehend that of which 
constructive notice was given. The second ground 
upon which the demurrer was argued, that of 
arbitration, requires only to be stated in order 
to fall to the ground. The defts.' case is this : 
that this failure of compliance with tho stipula- 
tion in question has wholly annihilated the contract, 
and prevented the pit. from having any right to sue in 
this court. But there is a clause of arbitration 
amongst the rules in very strong words. The second 
ground upon which the demurrer b supported ib, that the 
pit. has agreed not to sue in this court, but to submit 
to arbitration. How he could have submitted a ques- 
tion of this kind to arbitration in this case, is not very 
easy to say, because the question for the arbitrator 
would be, whether the parties had entered into a valid 
contract or not The first proposition is, that the pit 
has agreed to this contract Then the second ground 
of demurrer ia taken that he has agreed to submit to 
arbitration. But, assume that the first proposition has 
failed ; assume that no objection can be taken to the 
pit's bill on the first ground of demurrer, what 
becomes of tho second ? Can the second proposition 
only be arrived at on the ground of tho first? and 
with the failure of tho first, the second must fail also. 
K it were otherwise, I would not have it supposed that 
I consider the decision in 3coU v. Avery conclusive in 
every case in this court as to the ouster of jurisdiction, 
because there are many cases in which courts of law put 
peremptory decisions upon clauses of arbitration, which 
could have no application to cases of equity in this court 
Therefore, although ScoU v. A very may be always appealed 
to as containing what is the legal doctrine on this subject, 
yet it is not to be considered as governing all cases in 
equity, as it does in law, on the ouster of jurisdiction. 
The third ground of demurrer is upon the nnthority of 
Jiichardson v. Larpent, that the pit. has nut brought 
a sufficient number of defts. before the court, and not 



those persons with whom the court ordinarily deals. I 
cannot see what Larpeni v. RichardMom bis to ds 
with this case. It is an objection, moreoiver, whkk 
from its nature should have been pat in th« fiat 
ground. Here are seven members ox this isiorisfaBi 
now before the court, and upon the (moB of the U, 
and the case stated in the bill, it is imposBUe to m 
that the demurrer can be supported on this grooi 
The answer may possibly disiuoee facts wUoii «fl 
render other parties necessary. But upm. this d^ 
mnrrer I think the pit has brought enough Mrtia 
before the court Upon the whole case I have nrmi 
a clear opinion, and I think it is a eue of thj coi- 
siderable importance to the commerdsl pabBe. 

Deuunrer ovtrrvkd ; three weekegwemio t uumr, 
Solicitor»— for the pit, ZTt^er and Fmwkk, agak 
for J. S, Morrit, South Shields ; for the delU, T. A 
Gibeon. 
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Reported by W. H. Bimnrr, Esq., Barrlater-aft-Lair. 

Jiil|r20, 21, 23oi«;30. 
General Iron Screw Collier Coxfaht sl 

SoiIUURaiANN AND OTHERS. 

CoUision-'MerchatU Skipping Ad 1854 (17 4 18 
VicL c 104, part 9)^BriHth sh^ incoUmo%mA 
foreign ship—Owner^s measure of UabiUtg. 
By ike Merchant Shipping Act 1854, pari 9, ti. 508 
and 504, it it provided that the owner of a eeorgmf 
ship shall not be liable in damages beyond tie SKkd 
of the value of his ship and the freighi then eansi, 
where such shyt shaU cause the hss of life ordameft 
to the goods, merchandise and other tmngs on ieid 
any other ship to which damage shall be dsmif 
such sea-going ship. 
A British ship came uUo cottision with a fird fi 
vesselwithin three miles of the EngKsk eoast, ooMsy 
loss of life to those on board, and conmlet€ dsiln^ 
tion of the ship and cargo of the foreign vessel: 
Held, that the clauses of the Merdkani Shipping id 
{qfplied, and that the owner of the BriHshMpitst 
only answerable to the extent of the value of ssA 
British ship as against the owners of the /brt ^ 
ship and cargo, although the owners of tkefirdf^ 
ship had proceeded in the Admiralty Comi m 
recovered damages for the value qf the foreign iHf 
and her cargo. 

This was a bill filed by certain owners of a BriliA 
vessel called the William Hutt against the ownen oft 
foreign vessel called the Sophie, tor an iignBCtion to 
restrain them from proceeding to carry oat a jndgiiMik 
of the Admiralty Court, the effect of which was that ^ 
court had declared the British owners were aaswersldi 
to the foreign shipowners for the total Talne of thi 
ship and cargo of the foreign ship mn down hj thi 
British vessel and costs. 

The short facts were these .-—The pits, wen tti 
owners of the William Hutt screw steamer, of 450 tosi 
burden, and on the 13th Sept. 1857 that ship )A 
Havre on a voyage to Newcartle^n-Tyne. Off Diing^' 
ness a collision took place between her and the dA 
screw steamer the Sophie^ of 412 tons hordoi, whkk 
was on a voyage from Rotterdam to Bristol, tf 
which the Sophie foundered, and crew and caigo wf 
totally lost Messrs. Shuurmanns, who reside at Bst* 
terdam, the owners of the Sophie, and the other ddlt 
who reside in England, the owners of the cargo, pn- 
ceedcd in the Admiralty Court in Oct 1857 ftc Ai 
value of the Sophie and of her caifo. The pits, wen 
condemned in damages and costs. Thej appealed Is 
the Judicial Committee of the Privy Gooncil, and tbar 
appeal was dismissed with costs. The present snitwii 
then instituted by the apps., with a view of obtainings 
declaration that, iua»mudi as the ooUisioa took plae* 
within three miles of the English ooMt, tht dmm 
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chant Sbipping Act 1854 relieved them 
rther liabiUty to the owners of the Sophie 
^ than that of distributing amongst them 
in value of the WiUiam HviL 
srate judgment of the V. C. sufficiently 
arguments used by the several counsel for 

»m#, Q.O., BaggaUay and A, G* Marten, 
, the owners of the British ship, 
imeff, Q.O., and E. C. Chrkson for the 
meiB of the foreign ship. 
Q. C. and A. E. MUhr for the owner of 
board the Sophie, 

>lts. the principal clanses of the Merchant 
!t 1854 (17 & 18 Vict. e. 104) relied 
le 503 and 504, and ss. 516, 2, 5, 291, 
27 and others. As to the jurisdiction of 
rts within the three miles of the coast, 
re Clausnm and Ortoban*s Diplomatique de 
1 pa. 171 ; and Byenshockde Dom. Maris, 
d to. Upon the general question, the 
CarlJohann, 1 Hagg. 113 and 3 Hagg. 
hmdee, 1 Hagg. 109 ; The Chriitiana^ 2 
The OiroUmo^ 3 Hagg. 169; The 
eric, 1 W. Rob. 35; The Vernon, lb. 
^umfiiu, lb. 63, 125 ; The Zottverein, lb. 
70, 1 Sw. \\2',The AcUf, lb. 237 ; Cope 
I Kay & J. 367. 

defts. the shipowners, Wheaton*s Inter- 
r, part 2, c. 4, p. 248, 6th edit.; Grotius 
B. 12, and 9 Geo. 3, c. 35 ; and Hag v. Le 
m'% App. Ca. 276 ; The Berenice, 1 Swa. 

defts^ the owners of the cargo. The 
W. Bob. 352; The Leda, 1 Sw.40; The 
W. Bob. 56 ; (7i6&f v. Potter, 10 Mee. 
7. S. V. Wiuittrg, 5 Peters Bep. 76. 
KTfu in reply. 

^-CHAMCELLOB, after stating shortiy the 
»8e, said : — The point which arises in this 
rf considerable importance. The question 
or not the provisions of the Merchant 
it 1854 apply to a case in which the 
ing the wrong is a British ship, and the 
ffers is a foreign ship, and the place of 
le within three miles of the coast of this 
ow, with regard to the question of fact, as 
»r net the accident did occur within three 
coast, I have no doubt, on the whole of 
that it did. The case, as to that part of 
18 : — There had been an inquiry before the 
Lniiralty, in which it was apparentiy the 
tioee who occasioned the collision to show 
Bsel which su£fered was proceeding at a 
rate at the time of the accident occurring, 
I degree, that the damage arose from the 
hich she was proceeding; and also that 
me mismanagement in the rate of speed at 
IS proceeding, and in the engines not being 
le proper time ; and therefore the evidence, 
proceeded, at the highest, went to point 
, about which there can be no doubt, be- 
vessel has sunk — a circumstance which 
■Tme degree, favourable to the contention 
o now wish to say that the collision did 
tee within three mfles of the coast. The 
irever, entered into on that occasion was, 
Mr evidence, that of the master of the 
oocaooned the damage, and he then (as 
•) distinctly stated that the collision oc- 
in two and three miles of the coast, of 
Iged by the position of the light of Dunge- 
drearostanoe alone, as Dr. Lushington 
the case of the Argo, where the onus of 
I0D the party who wished to establish that 
lirifhiii the thne mBm, k in 



itself a circumstance which would hardly satisfy the 
court if it stood alone. Dr. Lushington there com- 
mented upon the case of the ship Argo, as to the 
difficulty of relying entirely upon the appredation of 
distance, though in this particular case the captain of 
the vessel said he has oonstantiy passed the coast^ and 
well knows the position, and is of course able, to a 
certain extent, to form a judgment— and a tolerably 
accurate judgment — ^from that circumstance. But 
here you have the additional fact that the vessel has 
sunk, as I said before, within two miles and a half-« 
not more than three — from the coast, and there she 
lies. And then when you couple those two circum- 
stances together, and though you find a certain quan- 
tity of loose evidence before the Court of Admiralty 
with regard te the distance at which the ship was— 
one witness, a common seaman, in speaking of the 
case, not having his attention particularly directed to 
it, roeaks of it as being between four and five miles — 
you nave no evidence at all, that not bemg the point in 
controversy, because the master's evidoice on that 
point is more valuable in the Court of Admiralty — 
that not being a point in controversy, you have nobody 
in any way, in a definite manner speaking, by way 
of evidence, as to the spot where it occurred, except 
the master who makes that statement and who states 
it positively. Then the case comes before this 
court, with the evidence of tfat master alone, and 
that evidence neither shaken by cross-ezaminatiouy 
nor questioned, nor contradicted by a smgle witness 
on the other side. The master's evidence is quite pom- 
tive as to the fact, though some observations and com- 
ments may be made, and have been made, on the peculiar 
phraseology of the latter part of his evidence, as if he 
wished to express a greater degree of confidence as to 
the place where she sunk, and where the collisbn took 
place : still his evidence is distinct and positive as to 
the fact. He says : '* In Sept 1857 I commanded the 
screw steam collier ship of the above-named pits., 
called the WUliam Hutt, in the pits.' bill mentioned ; 
and on the 11th of the same month of September, at 
fifteen minutes past one o'clock a.m., the said screw 
steamship WiUiam Hvtt, whilst on a voyage from 
Havre-de-Grace, and whilst off' Dungeness, — that is 
distinct— came into collision with a Dutch screw steam- 
ship called the Sophie, also mentioned in the pits.' tnll, 
at the distance of between two and three miles from 
Dungeness Point At the time of the collision I was 
forward on the port bow. I have in the course of my 
life passed Dungeness some hundreds of times. I 
judged of the distance by the height of the light-house 
from the water, and I positively say that the vessel 
sunk within three miles of the shore." So that it is 
quite conclusive the vessel sunk within three miles of 
the shore. That is the diffisrence. He is giving you 
the estimate in the one place by the medium of the 
judgment which he affords yon, and in the other speak- 
ing positively. No doubt, any man can speak oorrectiy 
and honestiy, more positively, to an actual fact which 
is beyond dispute, as to where a vessel sunk and where 
she now lies, than he could if it was a matter of calcu- 
lation and estimation ; but, nevertheless, the captain 
does speak very decidedly to his estimation and 
calculation, and not a single witness to the con- 
trary — no one is suggested who states a doubt 
upon the subject; and therefore I have the fact, 
wnatever value it may be, that the collisbn took 
place at the distance of three miles from the 
shore. Kow comes a question, no doubt of some 
importance to consider, how far the Act of Parliament, 
which refers to collisions of British ships with other 
vessels, applies to a case of this desoription? The 
case of Ctpe v. Dohertg, which was before me, turned 
upon this, and this only, tha: where both vessels are 
foreign, and meet on ubiib vucj \)i^ oiiii^n^ ydl ^<^ 
thft U^ owi Qa4 ^«% *^ vmA VB^* 
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goitj here with regard to the meaning of " high seas'*) 
— where two vessels meet at a point of ti^e ocean 
utterly beyond the legitimate jurisdiction of the British 
Legislature, the ipestion was whether in that case the 
Act of Parliament was intended to regulate the rights 
of two foreigners meeting on foreign ground, as that 
case was ; and 1 confess I had no doubt on the subject 
whatever, and I may now say I am more confident, it 
having been affirmed by the Court of Appeal. But in 
the observations I made in the case, I thought I had 
to consider— perhaps I went rather further than was 
necessary in entering at such length into the question 
— the possible views ot the Legislature even with 
regard to a British ship mectmg with a foreign vessel 
on foreign ground, that being a point of importance. 
Lord Justice Knight Bruce especially reserves that 
question in his judgment ; and he says : " I assume 
that the plL would have been right if both the 
Tmeorora and the Andrew Farster had been 
British in ownership and character (all things else 
being the same), nor do I say whether the pits, would 
have been right or wrong if only one of the two ships had 
been of that description, or if the collision had happened 
in a British river or a Britbh port ; but as the facts are, 
the pits, seem to me, I repeat, to have no case here.** 
The view that, I apprehend, must be taken of the Act 
of the Legislature is expressed succinctly and most 
correctly — laid down, if I may be allowed to say so^ — 
in the case of the ZoUverem^ which may be referred to 
on all occasions. It assisted me in my view on that 
occasion, and it has assisted me on the present occa- 
sion. Dr. Lushington places it in the point of view 
in which we ought to approach the consideration of 
any Act of Parliament of any given country, in a few 
sentences. He says: "In endeavouring to put a con- 
struction on a statute, it must be bone in mind how 
far the pvrer of the British Legislature extends, for, 
unless the words are so clear that a contrary construc- 
tion can in no way be avoided, I must presume that 
the Legislature did not intend to go beyond this power. 
The laws of Great Britain affect her own subjects 
everywhere — foreigners when within her own jurisdic- 
tion.** Now, really there, I think, he very neatly and 
concisely states those principles with which one would 
naturally approach the consideration of any Act of 
Parliament, the Legislature not conceiving it to be 
probable — of course it might be just barely possible — 
that an Act might bo passed, binding upon the judi- 
cature of this country, which might affect to deal with 
the law of nations, with which ue Legislature would 
have been entitled to interfere. Therefore the point is 
this : As to our own subjects, I must assume, with 
reference to this Act, the British Merchant Shipping 
Act, that it is possible, at all events, that the 
Act may have been intended to affect British subjects 
wherever they might be found, and to affect foreigners 
whenever they may be within the jurisdiction of the 
legislative powers. With regard to affecting our own 
subjects eveiywhere, I may as well observe that we 
have numerous Acts certainly affecting the conduct of 
Englishmen towards each other in foreign countries, 
8Uoh countries being in a state of semi-civilisation. I 
think, with regard to China, there is an Act of that 
description — that you do not feel secure that justice 
can be properly done by the law of that country, and 
therefore you provide a remedy for British subjects — 
only affecting them as to the result of certain conduct 
as between two British subjects, even on foreign ground. 
With r^rd to the Kerchant Shipping Act, one would 
expect naturally the widest possible scope of the action 
of the Legislature as it affects ships traversing the seas 
and proceeding to parts abroad. The Merchant Ship- 
ping Act was intended to have as large a scope as the 
law of nations properly allows in dealing with such 
subjects. You might further say, with regard to 
Biiiiih flb^ that they an on British ground, because, 



wherever they may be, you expect the 
deal with British ships and British subjects ' 
the circumstances may occur, and that thej are i ^ 
to the jurisdiction of the British LegialatQi*. lio, 
with regard to foreign ships, I still adhere to the vinr 
I took in Cop€ v. Dohmi^, that I shoold mttb 
tain great doubt, to say the least of it, as to whitkt 
or not a foreign ship meeting oo the ooeaa wilii i 
British ship, and being damaged by it, ooold be di|M 
of its rights by any Act of the Leg^slatim. But te 
comes the great question, how the Act can epsiate vift 
regard to a ship that is within three nuks «f ov 
shore. There cannot be any doubt or qnesticMi, wisi 
you are once beyond low-water mark, yon araentki 
high seas — that is beyond all doubt, and that wis H^ 
a point of discussion before me ; but the ipwsfiw i^ 
as to what the effect of that limit of three vSim % 
with regard to the legitimate openUaon of the Lifih 
lature of this country, to any distance "^Xm^^mg m^ 
to the three miles beyond our shore. Upcm tH^ 
again, there is hardly any question. No one mm • 



question that the Act may for certain pnrposM yj 
the only question has been raised for what parpoM 
operate legitimately at the distance of three mues fm 



our shore, inasmuch as, by the common law of i 
every nation is aUowed to have, at least for o«lih 
purposes, jurisdiction over that portion of ^ Mft 
As to the origin of the right, probably at one tinii 
was suppoeed, by some dqa;ree of str^ch perhi^ftil 
the limit according to then existing capacity of {■• 
nery was within that distance at which it was simal 
it could protect its own province — ^namely, that mh 
gunshot from the shore should be deemed to be witlh 
the province of the nation which could so protiat U 
own province, the power being limited hj the nmt^ 
able capacity of your exercising it. The oonseqaaM^ , 
that many instances might be given in all oonntriTS vkai 
a jurisdiction of that description has been exerdsai A 
that distance with regard to mariUme matteis{ wi . 
certainly, taking up the Merchant Shipping Aet||il 
would expect prima Jhcie that that wonld be the ailHl 
of the jonsdictiou that the Act would purport to flH^ 
dse, because on so large a subject, dealing wkk M 
interest which waft to be found constantly in aststi^M 
I said before, of locomotion upon the seas, nataraOj 111. 
Legislature would be desirous of exeixasing all mk 
proper jurisdiction as it could exercise, regard Ui||: 
had to Uie rights of other countries. The aiguM^ : 
therefore, is reduced to this— the presumptian beiaftiB 
my judgment, that you will find traces ef the LifEll* 
ture endeavouring to operate — ^the argument fass tatt 
raised principally upon this point, whether or not J9 
find traces of Uie Act ef the LegiisUtun intendiai b 
exercise a jnrisdiction to that extent — of which IM 
say presently it appean to me there is abandaatfl^ 
deuce — whether or not, in truth, the exercise d Ai 
jurisdiction of the Legislature is legitimate for anyf*' 
pose affecting foreign vessels which is not a pupwtf 
absolute self-protection; and some autboritisB «9 
dted of this description, and 



on the subject, namely, that the sea bong a ffmd 
highway of nations even as regards thU lisut of tfel> 
miles, every nation having a right to use it Ail 
not inflict, injure, or interfere with the Ut/ff^ 
of the nation to whose immediate jurisdictasn A* 
three miles belong. It is suggested it ii li^ 
unreasonable, or not within the ordinary new d 
what the law of nations would permiti to inteifenali 
any foreigner coming within that limit and BBaUqgM 
of that high road for any purpoees which weranetN^ 
timate purposes — say the protection of yoor 
defence, or other matten of that description. If, 
ever, you are entitled to do it with regard to 
as unquestionably it appears that there are several it" 
stances in which the Legislature have made n^pilsHW 
of that denription— if yoa an eatitied to d9 it «itl 
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BOO to revenue and defence, I cannot myself lee 
', can ponibljT be aald, yon having at idl erents 
it jvifldiction orer this high road, that yon, 
|{ the nee of ibis high road in the firtt instance, 
ig unquestionably for many porposes within your 
Krial jurisdiction, that you cannot hare a right to 
kto that high road in such a way as may render 
renient for the passage of your conrmierce and the 
il purposes of your traffic. Surely the interest of 
\k Shipping is quite as high and important a 
lal interest as the interest of the Oustoms ; and I 
t see any possible reason why a priori regulations 
I not be laid down securing the most beneficial 
or the traffic of the goods of your own country. 
^ yon look a little further, it is said that this 
. be most improper with regard to the 
of reciprocity that would accrue if you say 
a vessel within our own district and pe> 
highway — for I am considering it as our 
peculiar highway and jurisdiction — our vessel 
Jig the damage to the foreigner shall be only 
et to a limited liability, whereas you have made 
nvision that a foreigner shall be exempt in like 
ur firom more than a limited liability in case he 
Id occasion the accident. I think it might be said, 
ntionably said, if that were called to the attention 
M Le^alature, it would be very proper to make a 
iaon by which there should be a reciprocity of that 
ription; but the question is, as to whether or not 
1 bound to construe the Act as not having said, 
Ung of that kind as to the want of reciprodty. It 
rtrong argument against the attempted assumption 
jnrisdiction, in itself foreign, which the Legislature 
imately cannot exercise any control over, which 
tbe qnestbn oonsidered in the case of Cope v. 
wtf — it is a strong presumption whether any such 
Us intention, ia addition to the natural presump- 
arises before you approach the Act itself ; for 
Ind the result would be, independently of it being 
■omption of right against the foreigner, it would 
r be for the benefit of your own subjects, and to 
istriment of the subjects of another country, over 
id in vdiich, according to the law of the country, 
mid excnase no provision of the Legislature at 
Of course, in such a state of things, the argu- 
becomes extremely strong; but, on the other 
, when yon are oonsidering and exercising a juris- 
n within your own limit, I think you must look 
^ are the general purposes of the Act. Un- 
aonably, they are large, not using the words in a 
deal sense, for the advancement of British 
■ng and the security and promotion of the 
nerae of the country, by encouraging British 
■ng in every possible way ; and seeing that you 
be constantly subject to accident, as you must be, 
b may be attended without any malice — what 
slled a fortuitous accident, arising from the 
of a proper watch, negligence, or the like — we 
a those cases you shall not be answerable beyond 
ndne of your ship. That may most matenally 
luih that benefit, if you say the Act is not to 
r to cases where the accident was far more likely 
ear, namely, round your own coast, looking at the 
BOOS coasting trade of this countiy, there being 
b constantly passing to and fro. To say that 
Act was not to apply to that whole region within 
bne miles, with regard to foreign vessels, in a 
ot in which you are entitled to legislato-^to say 
fooare to exempt all foreign vessels, would be, as 
lean to roe, din^ishing the benefit of the Act as 
Is British shipping — it would be diminished im- 
d/, to tht pr^udice of British ships and for the 
kk ii fampL ^ps, and it would go far beyond 
qnitioB I had to consider, of whether there 
d ke a iM^rodtj ia such a ease. But to construe 
Ui in tki Wij it is pnposed I Bboald do, I 



should be holding, as regards the foreigner and all 
those who may entrust their goods in a foreign ship, 
whenever a foreign ship meets with an accident, they 
could recover full damages from the British owner who 
committed the injury ; whereas, with regHrd to those 
who entrust their goods in British ships, that they are 
only to be guaranteed a limited amount of compensa- 
tion. That would be a most unreasonable construction of 
the Act ; and if I find the subject-matter of the Act is 
evidently intended to be exercised within the three 
miles, as I think I shall be able to show from the Act 
itself presently — ^if I find that is intended in other 
mattors to be exercised within that distance, I do not 
think the ailment of want of reciprocity, however 
strong it may be as to the propriety of conferring, as 
an act of justice, a reciprocal benefit on foreignere who 
may be injured within the particular limit, ns to whether 
or not it was intended to exerdse the full power con- 
ferred with regard to persons within the jurisdiction, 
foreignere and others, I cannot hesitate to come to the 
conclusion that it was in no way intended to restrict 
the operation of the Act with regard to any class of 
persons who may fall within the jurisdiction and opera- 
tion of that Act. Now, with regard to the three 
miles. In the first place, there is very strong evidence 
of intention in that section, which directs that when- 
ever any foreign ship which has done damage to any 
British ship shall come within three miles, the British 
shipowner shall be entitled to arrest that ship and bring 
her into harbour to answer the damages that have 
accrued. That shows clearly that the Legislature in- 
tended to use its power for the benefit of British ship- 
owners as far as it legitimately could do so ; but it did 
not contemplate that a foreign ship should bo seized on 
the high sea beyond the three miles, but as soon as she 
came within the limits it directs that she should bo 
so dealt with. Then we have the judgment of Dr. 
Lushington in the case of the l^a (and one is always 
glad, and it is very satisfactory on such subjects always 
to refer to one of that learned judge*s decisions), in 
which he had literally to determine this very point, 
where nothing was said as to the three miles, where it 
was only a question of inference as to what were the 
general purport and effect of the Act. In the case of 
tiie Leda, which was a case of salvage, the words were 
** a ship stranded or otherwbe in distress upon the 
shore." Those were the words ; and the meaning of 
the words '* United Kingdom" came to be discussed in 
the course of the judgment. Dr Lushington says: 
** It will be prudent to consider the meaning of this 
enactment ; and here arise two questions —first, what 
is salvage within the meaning and intent of this Act ? 
and, secondly, what is meant by salvage arising within 
the boundaries of the Cinque Porte? It will not, 
however, be necessary for mo to prosecute that 
inqniry, or to decide that point, on the })resent occa- 
sion. These considerations bring me to the preceding 
part of the statote. Just previous to tho 458th 
section I find the following words, * Salvage in the 
United Kingdom.* This suit does not, therefore, 
relate to all salvage, but only to salvage limited by 
the words * in the United Kingdom.' Then, what is 
the meaning of this limitetion ? Is it salvage services 
within the Umito of the United Kingdom, or salvage 
services rendered anywhere upon the suits brought 
into court within the United Kingdom ? Let me 
consider the consequences of both these constructions. 
If I adopt the first construction, wliich appears to me 
to be the more natural construction, then inimediately 
arises another question — what are the limits of the 
United Kingdom according to the intention and truo 
construction of the sUtute ? Now, the only answer I 
can conceive to that question is — ^unfortunately it is 
one which must be answered somehow or olhftt — >^!a 
land of the United l^g^^om ami ^Cuce^ TcS^sei^ 
trom the •how." TViat la lft» «Ma^^asSossa \» 
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gires to the words '* United Kingdom ; ** in other 
words he says, *' I consider this Act of ParHament was 
meant to apply to the United Kingdom in its lai^gest 
and most liberal sense, regard being had to seafaring 
matters, within which the jorisdiction oonld be exer- 
cised by the Legislatnre." He says, " Such I appre- 
hend to be the ntmost extent to which I can go ; for 
neither in law nor in conunon parlance is the high sea 
at a greater distance from shore than three miles, 
called the United Kingdom. If this be so, then, ac- 
cording to this construction, any salrage services per- 
formed on the high seas, at a greater distance than 
three miles from shore, wonld not come within the 
operation of this part of the statate." Then he BWfB : 
On the shore is, as I admit, a very ambigaoos term. I 
do not think that being 'in distress on the shore* 
means that the property, ship, or goods, should be exactly 
on the shore itself; and I wink so for several reasons : 
first, because, if such were the true meaning it would 
be dii£&cult to distinguish such a case from stranding, 
and the statute evidently contemplates a case of dis- 
tress distinguished from stranding ; secondly, because, 
independently of other expressions which in some 
degree tend to the same conclusion, the 458th 
section refers to wreck, and the definition of ' wreck 
in the statute, and the nature of wreck so de- 
scribed, show that it cannot be confined to what has 
touched the land. For this reason I have come to the 
conclusion that the words * in distress on the shore ' 
of any sea in the 458th section refers to vessels in 
d&tress in the vicinity of the shore, provided that it be 
within the limits of the United Kingdom, and that it 
is not confined to what touches the shore itself.*' Then 
I was referred also to another dedsion of the same 
leamedjudgeastothe Vernon^ with reference to the point 
how far foreigners were to be affected by the Act, and 
as to whether there was a want of reciprocity. Cer- 
tainly that learned judge, in the case of the Vernon, 
seems to consider, and he takes it for granted, that 
the Act of tke Legislature would operate, and then he 
refers to the forum which bad to regulate the remedy 
of any person who seeks his remedy in this country; 
but that question does not arise untU you first establish 
what the law of the country is. That question did 
not arise in Ccp&v, Doherty, Tou must first con- 
sider what the law of the country is, to see whether 
the case is governed by the law of the nation — the 
international law of the country. Dr.Lushington seems 
to have arrived at the oondusion that it was within the 
Act in the case of the Vemon^ though a foreign ship ; 
and he says it must be governed by the law of the 
country were the ship finds itself. Every forugner 
owes an allegiance to the country in whidi he finds 
himself, and the only case cited — the chief case cited 
in opposition to the view that I consider now to 
be tiie correct view — ^was the case of the Criro- 
lomo; and when that case is sifted I think 
it does not amount to anything like a decision 
of the point in question, because with regard to the 
Girolamoj the learned judge expressed his opinion that 
the Act was not intended to bind the Court of Admi- 
ralty, and he says it might have been different if the 
application had been made in a municipal court ; and 
therefore the view that he took was, that the Act was 
not meant to affect the jurisdiction of the Court of 
Admiralty. In that case, I believe some sort of ques- 
tion was raised upon the Merchant Shipping Act ; but 
I think it has been distinctly settied that the Merchant 
Shipping Act distinctiy ;affects any proceeding of the 
Court of Admiralty, and binds the Court of Admiralty 
as much as it binds any other court of the realm. In 
his judgment he says : " Foreign vessels and foreign 
persons are indeed liable to the municipal laws for acts 
done within the local jurisdiction of municipal courto. 
They may be liable to pilot and custom-house dues, 
and may not be liable to dear oat without pay- 



ing such dues,** and so on. Then he says, st tl 
condudon of the case: '*Upon the whole, I ft 
bound, by the general principles of law and the siitiM 
rity of Lord Stowell, to hold that a foreigner is liab 
to make good the damage which the Edward k 
sustained ; and if that diunage was occasioned \tj ti 
fault of the pilot, the owners still have the reoiei 
over against him. This remedy against the sh 
would have bdonged to the parties sustaimi 
the damage if these Acto had not been passed; ai 
such remedy, as well as the jurisdiction of the con 
is reserved by the Acto themselves, according to tin 
true construction." That is at the end of the judgmei 
But then in another part of the judgment there is tl 
passage: " If the owners of the Edward had men 
got a judge*s order to detam the ship until bail n 
given, and brought an action at law against t 
foreign master, t£e statute would probably have be 
a good defence to such proceeding, but it is a defei 
which cannot be set up m a court proceeding « rt 
and governed by the rules of international law." A 
you will really see, on looking through the whole 
that judgment, that he came to the conclusion that t 
particular Act, whatever effect it might have up 
fordgners, was not binding upon a preceding m rt 
and whose jurisdiction haid not been ousted, and w 
according to the rules of international law ; si 
therefore, it being a proceeding of that kind, it woi 
give no remedy. It was the converse cose there, 
was the esse of a foreigner seeking to teke advent^ 
of our law, and it was said our law would not ^veai 
advantage to a foreigner, if fordgners m their eou 
did not give the same advantage to us with regard 
similar calamities that might happen within tb 
jurisdiction ; but, at the same time, tiie learned jii4 
reste it upon the fact that there was no intention 
bind the Court of Admiralty; but he says, "Ishi 
proceed in reai, and proceed according to intematida 
law," and that it might have been d^erent if the n 
had been in a munidpal court But in the pnia 
case I am dearly dealing with an Act thai binds ti 
Court of Admiralty as muoh as any other court, sad 
have to construe the Act as to whether or not it w: 
not affected by what is called the munidpal law— tb 
portion of our territory over which we have tl 
right by the law of nations to legidate. Nei 
with regard to the redprodty, no doubt 
would strike everybody as a serious evil, and uiya 
also, if it were to be allowed that foreigne 
should not have a similar benefit, when they eoB 
withm our own waters, that our own shipownen » 
be entitied to. But we cannot help observing, at ti 
same time, that that same evil may exist, though in 
minor degree, with reference to vessels in rivers in « 
own country ; and, according to the statute, if a xiv 
steamboat were run down and damaged by a sea-goii 
vessel of inferior value, there would only be the renM 
of the limited liability of a sea-going ship ; whereas, 
she were run down by another river steamboat, tl 
remedy is different. That may be a matter whidi v 
have to be oonddered by the Legislature ; but it co 
comes to this, that there are circumstances which hx 
been overlooked in the course of legidation upon tl 
subject — not, as in the other case that I had bdorsfli 
where it was imposdble to ooncdve that the Legislstn 
intended to operate beyond its legitimate jurisdktionf 
the mere purpose of conferring private b^efite nponi 
own subjects. In this case, I do not think any qneitif 
arises as to the difficulty and nicety of the di^Dictif 
that very often occurs about the tlu-ee miles. I do d 
think that is a drcnmstanoe that ought to pi^sa upf 
my mind : but that nicety of distinction must srif 
and does arise, in thousands of other cases that va^ 
be suggested, that when once you recognise the rule < 
to the three miles of 9pen sea, which cannot be msiki 
by metes and bounds, is to be the distanoe as to whit 
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t vl^ito sn to be exercised with regard to the 
boM iliore it adjoins, that jon at once i^re 
nmwnms dHBcolties and niceties which maj 
Q attempting to exercise a jorisdiction orer 
^ b not denned by metes and bounds ; and 
itkm is affected as mnch hj mnnidpal as bj 
mil law ; and one is not to be met with cases 

arisey and I think I ought not in this case to 
on that ground, in saying that the Legislatnre 
to confer these benefits on owners of British 
ithin the extent of territory orer which it can 
s jurisdiction. I tliink I must hold the case 
mt of a right to have the remedy that is here 

which I suppose to be the common form of 
iplicable to this question. 



X7BT OF QJISJBJSra BENCH. 

hj JoBf THOMnoK, T. W. 8Aina>BK8, and C J. B. 
Hisnurr, Ewirt., Banteter^^a-Law. 

AprU 28 amd »4. 
Qbkat Ihdiah Pkmihsula Baxlwat 
COMPAHT r. Saundebs. 

■PBCIAL CASE. 

ras an action brought by the pits, against the 
neoover such sum as the court might think the 
entitled to under the following circumstances, 
lie consent of the parties, and by a judge's 
der the G.L.P.A. 1858, the foHowing case was 
nr the opinion of the court without any plead- 

IT. 1858 the pits, shipped at London, on 
B Bombay f bound for Kurrachee and Bombay, 
re to call at Cork for hoops, about 480 tons of 
( to be conveyed to Bombay for the pits., upon 
s of the following bill of lading : 
(ped in good oider and wdl con^tioned, by 
t Indian Peninsula Railway Company, in and 
e good ship called the Bombay, whereof is 
for the present yoyage Hamands, and now 

anchor m the rirer Thames, and bound for 
, with liberty to land passengers at Kur- 
1995 bars railway iron, being mariced and 
d as in the maigin, and are to be delivered in 
good order and weU conditioned at the afore- 
t of Bombay (the act of God, the Queen's 

fire and all and eveiy other dangers and ac- 
if the seas, rivers and navigation, of whatever 
nd kind soever, excepted, save risk of boats as 
lips are liaUe thereto) unto the secretary of 
company or his assi^is, freight for the said 

be paid here, ship lost or not, with primage 
rage accustomed. In witness whereof the 
r purser of the said ship hath affirmed to four 
dmg, all of this tenor and date, the one of which 
ig accomplished, the others to stand void. 
ed in London, 8nd Nov. 1858. 
I^t and contents unknown to 

" Thos. Hahakck.'' 
e 2nd Nov. 1858 the pits, paid to the owners 
ombay the sum of 629J. 9«. lOd for freight on 

mentioned in the said bill of blading, being at 
of 25#. per ton. On the llth.Nov. 1858 the 
eted a policy of insurance at Lloyd's for the 
t500t on rails valoed thereat, warranted free 
rticnlar average, unless the ship should be 
, sunk, or burnt. General average payable 
I to foreign statement 

eft. duly subscribed the said policy for the sum 
The sum of 45QOL mentioned in the said 

the value of the rails, included their first 

also the sud freight, as well as the insurance 
ping chaises. Soon after the Bombay sailed, 
rienced very heavy gales, had all her masts 
away by tempests, became entirely disabled, 
[Mar. Cas.] 



and W4S eventually towed into Plymouth on Deo. 5', 
1855, by her Majesty's ship Aryui, On her being 
surveyed, it was ascertained that the expense of repair- 
ing her would exceed her value when repaired, and 
thereupon notice of abandonment of the vojrage was 
given to the diippers by the shipowners, and ue was 
riiortly afterwanls broken up, the expense of repairing 
her being an expense which no reasonable person would 
have incurred. 

The iron rails which the pits, had shipped in the 
Bombay were, without delay, taken out of the Bombay 
by the pits., and by them shipped to London, and 
there shipped by pits, on board three other vesselB, 
called the Cotpairick, Lancathire Witch and PoicHen, 
At the time of such shipment on board the said tibree 
other vessels, the rates of freight had risen, and the 
pits, were compelled to pay freights at the rate of 30f. 
per ton on the rails shipped in the Coq^atrickf and of 
40«. per ton on those shipped in the two other 
vessels; such freights amounting in the whole to 
825/1 11«. 7dL The said three vessels in which the 
rails were shipped arrived in due oourse at Bombay, 
with the said raik on board, in safety. 

Application has been xnade by the pits, to the 
underwriters on the policy, to pay tiie sum ot 
825^ lis. 7dL, but the underwriters deny that under 
the terms of the policy they are liable to pay any 
part 

The question for the ofunkm of the court is, whetiier 
the deft, as one of the underwriters, is liable to pty to 
the pits, his proportion of the above sum of 825^ 1 It. 7d^ 
or any part thereof. 

If the court should be of opinion that he is liable to 
pay to the pits, any part of the above sum of 
8252. lis. 7<f., then judgment should be entered np.for 
the pits, for such sum and cost of suit 

lithe court should be of opinion that he is not 
fiable for any part, then judgment of non proa^ witii 
costs of defence, shall be enUffed up for the deft 

The pits.* points were— that they were, under the 
circumstances stated in the case, entitied to recover the 
extra expenses of transhipment, such transhipment 
and expoases having been unavoidable; that either 
under the work and labour clause in the policy, or 
otherwise, they were entitied to recover the d^'s pro- 
portion of the said sum of S2bL 1 U. 7dL ; that at all 
events they were entitied to recover under the policy 
the sum of 629/1 9s. 10(f., the freight paid on shipment. 

The deft*s points were— that the underwriters were 
not responsible for the extra freight, the goods insured 
having arrived in safety at the destined port; that 
the underwriters only undertook that the goods insured 
should arrive in safety at their destination; and as it 
is admitted by the case that they did so arrive, the 
action cannot be maintained; that the extra frnght 
payable by the pits, is not the proximate consequence 
of any of the pails insured against. 

Edward James, Q.C. (Bowfi, Q.C. and Tlymerwitii 
him.)— The pits, are entitied to recover, unless the daim 
comes within the exception of particular avenge,^ but 
even without such clause the assured is entitied. 
S26L lis. 7d, was paid for the purpose of preventing a 
total loss of the goods, and that sum he now seeks to 
recover. " Particular average " means that the 
underwriter undertakes to take upon himself all risk, 
except a particular damage. [Blackburn, J. — Have 
you found any case of particular average when the 
assured has recovered, not for the general cargo, but 
for a particular article V I always thought " against 
total loss only," or ** warranted free from particular 
average," were one and the same thing.] There may 
be a partial loss which is not a particular average. 
Takingthe whole contract, and endeavouring to rive 
eflRict to all the clauses, pits, are entitled to recover. Here 
is a particular average clause, and a work and labour 
clause : effect cannot be given to both, nnless it U 



MAEITIME LAW CASES. 



Q.B.] 



TaKYAOO AMD OTHERS V. LuCAS AICD 



N-B. 



admitted that this pr>Uc3r includes this loss. It was an 
amoTint paid in order to enable the goods to be carried on 
to Bombay : (Benecke, 472 ; 2 Amoold, 2nd ed. 814, 
872, 885 ; lAeia v. Janson, 12 East, 648, 655 ; Duf 
▼. Afachenzie,26 L. J. 313, C.P, ; Thompson ▼. Royal 
Exchange Insurance Ompany^ 16 Ea&t, 215; Ratelto 
V. Gurn^, 11 C. B. 176, 20 LJ. 257, C.B. ; Shiptan 
T. Thornton, 9 A. & E. 314 ; 1 Marshall on Insurance, 
165; 2 Phillips, 452, sect. 464, 767; Bayesv. The 
Chetapeake Insurance Company, 7 Cranch, 415; Afun^ 
Jbrd V. The Commercial Insurance Ct^mpany, 5 John- 
son's Bep. N.S. 262 ; Maud and Pollock un Insurance, 

278, note h. ; Searle ▼. , 4 Johnson Gh. Rep. 

218, were cited.) 

Hompnan, contra, was not called on. 

Cur, adv. vuU, 

April 24. — Blackburn, J. — In this case the pits, 
insored themselves bj the ship Bombay, on a voyage 
to Korrachee or Bombay, by a policy in the ordinary 
form of a Lombard-street policy, on rails, valued at 
4500iL, warranted free from particular average, miless 
the ship be ''stranded, sunk, or burnt** It b upon 
this warranty that our judgment depends. It ap- 
pears by the statement in the special case that the goods 
were shipped on bosrd the Bombay to be carried on 
the voyage for a 9nm inaccurately called freight, to be 
paid here, ship lost or not lost. The ship was, by perils 
of the sea, disabled, or obliged to put into Plymouth in 
such a state that she was not worth repairing, and no 
doubt therefore there was what is commonly called a 
oODStmctive total loss of the ship, but she was neither 
stranded, sunk, nor burnt. The rails, the subject- 
matter of the insurance, were saved, and were sent on 
an other vessels to their destination, and in order to for- 
ward them to their destination, it was necessary to pwy 
freight to the extent of 825^ The original contract of 
carriage was for a sum to be pud here, ship loht or not 
lost. The whole of this sum of 825^ was an extra ex- 
pense, incurred by the shippers of the goods in oonse- 
qtience of the sea risk, which had frustrated the voyage 
of the Bombay ; and the question we have to determine 
is, whether the insured can recover this sum on a policy 
containing this warranty. In Mum/ardy.The Commer- 
cial Insurance Company, 5 John. Rep. N. S. 262, 
cited in 1 Phillips on Insurance, 678, the insured on 
a policy in which there was no warranty against par- 
ticular average recovered in the courts of New York, on 
a daim similar to this ; no 8uch decision has been come 
to in the courts cf this country, and we are not called 
upon in this case to determine whether, in the absence 
of such a warranty, the party could or could not 
recover ; for we are «if opinion that, if he could re- 
cover, it would be on the gtound that the disbursement 
for the extra freight was a part of the loss occasioned 
to the owner of tiiese particular goods by the perils of 
the seas, or, in other words, a particular average on 
these goods, and therefore within the warranty. Mr. 
James contended that " particular average " had a 
more restricted meaning; that it was confined to 
losses arising frum injury to or deterioration of the goods 
themselves, and did not include expenses incurred in 
relation to the goods ; but we find no authority for thix. 
In Amould on Insurance, 970, we find the definition of 
a particular average stated to be, that it is a "^ lo.«<s 
arising from damnges accidentally and proximately 
caused by the perils insured against, or from extraor- 
dinary expenditures necessarily incurred for the sole 
benefit of some particular interest, as of the ship 
alone, or the cargo alone." And the same learned 
author says, at p. 875, that "an insurance on goods 
warranted free of average, unless general, is equivalent 
to an insurance against their total loss only ;'* 
which, indeed, necessarily follows from the definition 
already quoted. Mr Phillips, in his treatise on Insur- 
ance (sect. 1422), detines particular average to l-e 
<*'* lass borne wholly by the party upon whose property 



it takes place, and is so called in distiiietiaiB frcn a 
general average, for which different parties oontritals.* 
The same learned author, in sect 1767, says that** a 
insurance against total loss only, and an insoranoeviA 
the exception of particular average are eqoivakil 
terms.*' No case has been dted, nor are we aw» tf 
the existence of any, tending to show that then k- 
finitions of particular average are innocnrate. We tlunk 
that we must put the same construction on this pofi^ 
as if it had been expressed to be " agimist total Ism 
and general average only ;** and if so, it is self-evidat 
that the claim in the present case cannot be in atj 
way treated as a total loss, or a general avepige. li'n, 
however, further argued by Mr. James that the pH. «« 
entitled to recover under the danse which anthoriM 
the insured to work and Ubour for the p rea e r v a tioB d 
the subject-matter of the insurance. It is art 
necessary to dedde whether an nnderwritv « 
a policy against total less only is uste 
this cUuse liable for expenses incurred by tk 
assured for the purpose of rescuing the aAj^ 
matter of an insurance from a state of peril wtiA 
might have resulted in a total loss, but does art. 
There are reasons both for and against this, stated \j 
Mr. Phillips in his treatise on Insurance, sect 1777, 
and the question seems never to have been aduOf 
decided. But in the present case it does notaoa 
The expenses here were incurred for the porpoMi/ 
forwanling the subject-matter of insurance to its d«- 
tination, at a time when the uon was not in any pa3 
of toUl loss, dther actual or constmctiTe. Had tb 
insured chosen, instead of paying this extra fr«^gbt,ti 
sell the rails in England, as he might have done if kt 
pleased, he could have made no dium on the ud«^ 
writers, for it would not have been a constmctive total 
loss, accordmg to RotelUf v. GWn^, unless tbesnHitt 
of the extra frnght exceeded the value of the psk 
when forwarded, which is not the esse hers ; sod m, 
actual total loss is out of the question. It seems to ■ 
that the pits, here cannot m any view recover nate 
we deprive the warranty of the effect which it «s 
intended to have. We therefore give judgmeat fir 
the deft. Jud^mexAjor d^ 

Attorneys for pits., WhiU^ BorreU and White, 
Attorneys for deft., CotteriU and Son, 

Saturday, May 4. 

Tamvaco and others V, Lucas and omau. 

Shipping —Sale and purchase <if cargo — ForMaci 

between invoice and shy^tpimg doeumenis, 
A contract was entered into between tMe pUs, mi * 
deJU.for the sale to D. the principal of the dtfts.4 
a cargo of wheat then unslippod, ** Paymest, m 
in Lowlon in exchange for usual shaping doeuM^ 
less discount,^* 
The provisional invoice tendered to the defts, wesfr 

the amount of £46S€ * 

Lessfrtight 1001 W 

£3624 10 

The policy of ineuranoe tendered as one of ikt^ 
ping documents was a valid policy for 3600/. 0a (k 
cargo. Dejt, didnot look at the documents or tiji^ 
to them, but rtfused to accept ; aftd on an edif* 
being brought against him on the contract, a fU^ 
arose as to the sufficiency of the policy : 

Held, that the policy was of sufficient ernaf^ 
that it was not to cover the Jrei^ht, and that » 
objection to it had been waived by the deft. 

Pt^r Crompton and Hill, JJ.: The value ^if^^ 
for the purpose of insurance is to be tah» ^ 
reference to the port <f shipment, not that of sif 
chartje. 
The Jilts, were merchants in London, and t* 

defts. l)rokers. 
Th\a acllou waa brougjit to recover from tbeflw** 
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a cargo of Taganrog Gbirka wlieat,which 
•r the pits, under a del credere guarantee 
encj and performance of the contract, by 
B bnjer, who sabsequentljr became insolvent. 
. then refused to fulfil the contract which 
aranteedf and hence this actioii was brought, 
ount of the declaration averred that the pits, 
e defbs. as their del credere agents to make 
or them, and the defts. did make a con- 
i}., and delivered them a contract note as 
London, 25th Aug. 1857. — Sold to our 

account of Messrs. Tamvaco, Micrulachi 
g;ordato, a cargo of Taganrog Ghirka 
ir average quality of the season's shipments 
>ading, consisting of about 2000 quarters, 
800 to 2200 quarters, at the price uf 
ilivered quarter of 4921bs. free on board 
;, and including freight and insurance to 
rt in the United Kingdom, calling for orders 
The wheat is to be shipped between the 
. 15th Nov. new style, in an A 1 English 
ss foreign vessel, not Greek nor Turk, and 
) to suffer no detention from ice. The 
the sake of invoice to be calculated at the 
hundred chetwerts, equal to seventy-two 
Sellers' guarantee, delivery of invoice; 
accidents excepted. Buyers to pay for any 
•ight, unless it be the result of sea damage 

Payment, cash in London in exchange for 
ng documents, so soon as the vessel has 
le sea of AzofT, less discount at the rate of 
ler annum for the unexpired portion of three 
I date of bill of lading. Sellers' guarantee 

reasonable number of lay days for dis- 
Commission 2s. 2d, , to be paid by sellers. 
\ and Sons." That the contract was made 
. between the pits, and one Dart, who was 
incipal, and who is designated by them the 
.t the defts. were employed by the pits, to 
d make, the contract on the terms, amongst 
the defts., for certain commission payable 
be pits., should be del credere agents, and 
iponsible to the pits, for the solvency of 
formance of the contract by the defts., 
incipal, the buyer ; and should be respon- 

pits, for the payment of the price of the 
ling to the terms of the contract. That 
king of the contract Dart was declared by 
be their principal ; and . afterwards, and in 
I pits, were ready and offered to deliver to 
ho then were agents for Dart, and to Dart, 
pping documents according to the contract, 
f wheat such and no shipped as stipulated 
itract, in exchange for the invoice price, 
f performance of conditions precedent to 
I have the shipping documents accepted 
by Dart, and notice to the defts.; and that 

insolvent, and has not accepted the do- 
r paid pits, for the cargo. Averment of 
of conditions precedent to their right to 
s. responsible for the solvency of and per- 
he contract by their principal, and to hold 
sponsible for the payment of the price. 
: the defts. had not nor would perform 
nor procure the same to be performed by 
ad nor would they pay nor be responsible 
ent of the price of the cargo, according 
»ct ; nor haid they or would they pay nor 
) to the pits, for the loss which they had 
the nonpayment of the price and nonful- 
e contract by Dart, and by his insolvency, 
that in consideration that the pits, would 
■ct thnnigh defts. in the terms of a certain 
I then ddivered by defts. as brokers to 
f j^ts. purported to agree to sell a cargo 
defti.' principal on certain teniif theroD, j 



defts. warranted and promised that they had authoritj 
from a principal to moke the contract with pits, 
(conditions precedent performed). Breach, defts. had 
not authority to make the said contract from any prin- 
cipal, and there was no such contract. Pits, have lost 
benefit of contract and benefit of recourse against defts. 
on their guarantee for the performance of the supposed 
contract. 

Thirdly, that pits, employed defts. for certain 
del credere commission as their brokers, to negotiate 
and make a contract between the pits, and a prin- 
cipal of the defts. for the vale by the pits, of a 
cargo of wheat to said principal upon certain terms. 
That defts. did then negotiate certain terms with a 
prindpal of deft i., and did deliver to pits, a contract 
note containing terms of a contract between pits, and 
defts.' principal, to which terms pits, assented, and 
defts. then represented to pits, that the contract was 
complete and binding (conditions precedent performed). 
Defts. so carelessly, negligently and xmsldlfuUy con- 
ducted themselves in making the contract, that the 
same was not binding upon defts.' principal or any 
person, and there was no such contract. Damages, 
loss of benefit of contract, and of recour:>e against the 
defts. on their guarantee. 

Pleas : — To the first count : 1. Denial that pits, em- 
ployed defts. as their del credere agents and brokers on 
terms alleged. 2. That defts. did not make a contract 
for pits, as alleged. 3. That pits, were not ready and 
willing to deliver, nor did they offer to deliver, to defts.or 
to Dart the usual shipping documents according to the 
contract of a cargo of wheat such and so shipped, as 
was stipulated in the said contract, in exchange for the 
invoice price. 4. That the said cargo of wheat of 
which the pits, were so ready and willing to deliver 
to the defts. the shipping documents was, at the time 
it was shipped on board at Taganrog, and at all times 
subsequent, a cargo of wheat consisting of less than 1800 
quarters, both according to the measure of 100 chet- 
worths equal to 72qrs., and according to the measure 
that each quarter was to weigh 4921bs. To second count : 
5. Denial of warranty or promise. 6. Denial of breach. 
To the third count : 7. Not guilty. 8. Denial that 
pits, employed the defts. upon the terms alleged. 

Issue joined. 

The case came on for trial at Gnildhall, before 
Cockburn, C. J., and a special jury, at the sittings 
after Trinity Term 1860, when a question was raised 
as te the sufficiency in amount of the policy of in- 
surance, which was tendered to the defts. as one of the 
usual shipping documents. 

By the terms of the contract the payment was to be 
" Cash in London in exchange for shipping documents, 
(so soon as the vessel has got out of the sea of Azoff), 
less discount at 5 per cent, per annum for the unex- 
pured portion of three months from the date of the bill 
of lading" On the 14th Dec. 1857 the pits, handed 
to the defts. a provisional invoice, and tendered the 
shipping documents against payment of the amount. 

The following is a copy of the provisional invoice : 

** Messrs. S. H. Lucas and Sons, London, Nth Dec. 
1857. — ^To Tamvaco, Micrulachi and Mavrogordato, 
cargo of Taganrog Ghirka wheat, shipped per Alice 
GiU, Capt. John Daniell, from Taganrog, consistmg 
of 2570 chetwerts as per bill of lading, dated Taganrog, 
24th Oct. 1857 (O.S.) againstcontractof 25th Aug. last. 
5th Nov. 1857 (N.S.) 

2573 chetwerts at 100=72 qrs. 

Qrs. 1850—40-100 at C. F. & 1. per 

qr. 50s..... £4626 

Less freight at 70s. per ton for tallow, is 
for wheat 10s. 9rf. 87-97 per qr. in full, 
deUvered 1001 10 

Less advanced to Capt. at Taganrog 160 841 10 
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The policy of insanuice tendered as one of the 
ihippiog docaments was a valid policy for 36002. on 
the cargo. Defta. did not look at the policy or Any of 
the dooiments, but simply refosed to have anything 
to do with them. In the end a verdict was foond for 
the pits., subject to the opinbn of the court on the 
point raised as to the sufficiency of the policy, and 
also the date at which the price was to he taken for 
the purpose of estimating the damages. 

A rule having been obtained, calling on tha pits, to 
show cause why the verdict obtained by them should 
not be set aside and a verdict entered for the defts., on 
the ground that the amount of the policy of insurance 
was not sufficient, or why, in case the verdict should 
stand for the pits., the damages should not be assessed 
on such principle as the court might direct, 

M, Smithy Q.O. iWatkm Wmiami with him^ showed 
cuse.— The invoice in fact, and in its terms, is merely 
provinonal ; it is subject to modification and correction, 
both at the time it is presented, and finally when the 
caigo arrives and the actual quantity is ascertained by 
delhrery, when the final settlement takes place. The 
contract was at 50«. per qr. including Iraght and in- 
surance; the gross amount was stated at ISSOqrs., 
hut the actual amotmt was only 1809qr8., which was 
withm the lunit : (Hall v. Jmwm, 4 E. & B. iMX).) 
The onlv question is, whether this document is a suffi- 
cient shipping document. The defts. must prove con- 
dostvely as matter of law that the document is not 
gnfident ; they sre only entitled to an insurance for the 
▼alue of the cargo put on board, and lOOR lOf. is to 
be deducted from the invoice for freight No objec- 
tion having been made at the time of tender, the defts. 
waived their right to object. 

BovUlj Q. C. (^Htmyman with him) contra.— The 
contract is to purchase the cargo at 50«. ; the pur- 
chaser ii to pay on the quantity stated in the bill of 
lading, and the invoice is made out according to the 
•mount stated in the bill of lading. The pits, would 
act have delivered the documents without the payment 
of the whole amount appearing due by the invoice. 
The defts. agree to pay 50«. for a cargo of wheat here, 
and the 50«. is to include cargo, freight and insurance, 
and there ought to be an insurance sufficient to cover 
the freight [Blackdubn, J. — No ; the insurer 
would say that for the further sum the insured had 
no interest Cockbubk, C. J.— He must pay freight 
inanycase.] 

CooKBUBif, C. J.— I am of opinion that this rule 
■honld be discharged. It was admitted that the defts. 
were liable, having received a commission that makes 
them liable on a del credere contract, such as here 
appeared to exist. But it is said that there was a 
defect in one of the documents, viz. the policy of 
insoranoe which it is said was not of sufficient amount 
The case is put to us as one of pure law, the contract 
being that payment should take place on the produc- 
tion of the documents. Now the provisional invoice 
sent in was framed according to the bill of lading, 
and taken at a given amount ; it turned out that the 
cargo did not produce that amount ; when the policy is 
produced it proves that the amount was less than that 
m the provisional invoice. Then it is said that the 
documents wero not complete ; but it appears that the 
sum total insured included lOOR 10«. for freight, 
and it is said by the pits, that the insurance was not to 
cover the freight, but only the cargo and hicidental 
expenses and premium, and that if that be so taken, 
only the insignificant sum of 241 lOf. will remain un- 
covered. I think that is a correct view, and that, 
under the circumstances, the freight is not to 
be taken as included in the policy. This policy 
was one of the documents to be delivered up, and if 
the policy proved substantially defective, I am farfirom 
***^ng that th*e buyer would not be justified in re- 
f to complete the contract ; but it becomes a veiy 



different question in a case like the praeent, where, 2 
any, the difference in amount is insignificant Ibi 
case is presented to us as one of law ; tha policj seeos 
to cover only just the amount of the eufo, and ft is 
said that therefore in law the deft, is jostled in Mt 
accepting the documents. There maj be enas tAa 
where that would be so, but it is not no Imkb; wenant 
take it that this was substantiallj a good yoGtj fi 
insurance, and independent of it there is no fispiCe 
that the other documents were snfficiaot. This doei> 
ment is for the benefit of the boyar and maf Is 
waived by him. Now it does not appear that he em 

been 



repudiated it If any objection had 
would have been uo difficulty in setting it ri|^ I 
think there has been a waiver of anj lif^ of elgse- 
tion, and, on the whole, I think the irer^d ahoett 
stand as it is now entered. 

Cbompton, J.— I am of the same ojnnioo. I thisk 
the defts. here must be confined strictlj to their olgee- 
tion. Now let us see the nature cf this contract; it ii 
for a cargo sailing at a particular time, which is to bt 
covered by the usual policy of insnraDoe. I ^nA tin 
parties were at liberty to buy a cargo of any wb^ 
answering to the description ^ven between the lat Oct 
and the 15th Nov., and by any ahip answering tb 
description given. Then as to the supposed obliptkt 
to insure, let us see how does that arise ? It is traethe 
contract mcludes insurance ; but what is the meaaii^ 
of that coupled with the expression, ^ Cash in Londoa 
on production of documents?^ Now I do not kaov 
that a party is obliged to msure, and it cannot be sai^ 
with reference to every contract, that there nrait be a 
policy ; at all events, I think the policj is to be mads 
with reference to the value at the port of shipment, iMt 
of discharge. 

Hill, J. — I am of the same opinion. One poiit 
was, was the policy of insurance a shipping dffflmwF* 
within the contract? And the ground of the ink i^ 
that the document was not suffident ; it is confined t» 
that. It seems that the amount was somewhat Vm 
than that the buyer had contracted to pay; hnttbne 
was evidence to show it waa sufficient to oow thi 
value at the place of shipment, and also the pr e mi u m . 

O/ft'rerf oa. Lame and PeocAey, attorneys for pits. 

Waltoiu and BM, attorneys for defts. 



G0X7BT OF OOMHON BBVOK. 

Reported by Davisl Thomas Evahs and W. Matd. Isna 
Barriiters-at-Law. 

Saturday, April 37. 

The Tiiamss Inoir Shipbuilddto CkncpAHT r. 

Ths Rotal Mail Stbam €k>ifPAirr. 

Pleas of pajffMnt inio cowt^Ae to tohat parHe»Un 

of pits,* claim paid to. 
In an action by a shipbuilding company fir worib eml 
extras done by them on certain shyM^ and paymmt 
of money into court by d^,, the court wtV not 
order the deJU, to state to what items m tkeparii- 
culars of the pits, claim the sum wtupaid. 
This was an action by a shipbuilding company for 
building and extra work done to the defts.* ships. The 
first count of the declaration stated that the pits, were 
to build and complete two steam-vessels oorrespoo^fing 
with the spedfications ; one vessel to be delivaed to 
the defts. ready to be navigated to Southampton on or 
before the I7th Oct 1858, and the second before the 
1 7th Nov., the defts. to navigate the vessels to SooUt- 
ampton, and the pits, withm four months after thr 
engines were fitted in, should completely fit up sad 
deliver up the said vessels so completed ; the pnee of 
each vessel to be 69,57(M., whidi was to be jmd bf 
instalments, and in case any alterations wen n^pktit 
such alterations were not to be made by ^ fittb 
eioept npon the authority of the dfelts. tpepnms^'^ 
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iBtten signed by their BecrcUuryf and in which the 
amount was to be specified which the dcfls. would 
allow for the same, and no further time was to be 
allowed on account of such alterations unless specified 
in the letter. The averments were for the building 
and completing the two vessels, and for nonpayment 
«f the same. 

The uxth count alleged that alterations and extra 
': were required, and that the defts. discharged the 
pita, from the stipulation as to the letters being signed 
tv the secretary. Then the averment that the altera- 
boiia and extra work were done, and nonpayment. 
There were also the common counts. 
To this declaration the defts. pleaded twenty-six 
pleas. The two last, however, were those on which 
the present question arose. 

Tbe S5th plea was, to the residue of the first count, 
payment mto court of 45L 1 Is. 6<f. ; and the 26th, to 
m much of the dedaratioR as not before pleaded to, 
payment into court of 1 4.^6/. 

Hie pha. went to judge's chambers, and obtamed 
tlie following summons from Bramwell, B. : — 

^'The defts.* attorney is to show cause why the 
defts. abould not state to what particular items in the 
partknlars of the pits.' ckim the sum of ISOU. lU 6d 
» paid, and why m default thereof they should not be 
pgredaded fii>m giving evidence in support of such plea. 
(Signed) ** G. W. Bkamwbll.** 

TUs having be«i returned, Williams, J. made the 
feDowing order : — 

** On hearing counsel, I do order that the matters 
of Hr« Baron Bramwelfs summons, dated March 21, 
1861, be referred to the court, and that (by consent) 
caoae be shown in the first instance. 

(Signed) " E. V. Wiixiams." 
HoUamd now shoi^ cause in the first instance.-^ 
Ke such application has been made since the time of 
Se^t Levinge up to the present time, with the excep- 
tion of the case of Baxmdale v. The Great Western 
Arilvoy Company, 30 L. J. 63, Ex. ; but in that case 
the cirenmstances were peculiar. Ue also cited Jour- 
Mm V. Johwm, 2 C. M. & B. 564. 

Venum Hareomri appeared in support of the rule. 
Eblb, C. J. — This was a motion calling on the 
defta. to show cause why they should not give particu- 
lan ahowbg the items to cover which they had paid 
into court the snm of 150121 lis. fidl in a plea pleaded 
to a count which I shall call a count for extras. I am of 
opinion that the rule ought not be granted. I think the 
practice, as far aa my Imowledge goes both at the bar 
and the bench, is not to order the deft, to give por- 
ticnlan in a plea to a declaration comprising several 
causes of rction, though not several actions. The 
observations of Lord Abinger in the case of Jowrdam 
V. Jokmon seem to me to be well founded in reason. 
In BaxendeiU v. Great Western Railtcay Cvmpany^ it 
appears that two of the judges thought the particulars 
oi4[bt to be given under the circumstances of the case 
which were peculiar. In that case the action was 
brought for the nondelivery of parcels ; there were 
several causes of action, though all were induded in one 
deelarstioo, and the judgment of the court seems to 
have gone on the peculiar circumstances of the case ; 
for one judge, though hesitating rather, assented that 
the general rule was that the pits, ought to be 
leftued the particubuv. The def.;. has a right 
to expect that the ph. who makes a demand upon him 
should brinf; his action at the peril of not proving his 
daam. I think that pits, are much too prone to try 
sod maks the courts a sort of gaming-table, and take 
the dunce of getting a verdict on the defts.' unwilling- 
SBSB to oome into court, end espedally where monev Lb 
paid inlo oonxt^ which is a sort of admission that there 
m • food os«w si setimi. I know, from experience, 
ibit moBSf is oAsi paid into court by defts. in order 
fO fSt tw of ths snnoysDce of betog dragged into 



court; and in this action I think this is the cose. 
Money pnid intu cunrt is, perhaps, to some extent aa 
admission that the pit. has a good cause of action. 
The deft, often knows he is liable for something, but^ 
perhaps, he does not know how much, and, accord- 
ingly, if he has a good legal adviser, he pays more into 
court than he thinks the pit. will be able to provo 
against him, in order to leave a margin ; and if the pit. 
knows he cannot really get more uan that sum, he 
ought to take it out of court, and not put the deft, to 
the annoyance of litigation. The case of Fischer v. 
Aide, 3 M. & K. 486, which was an action brought 
by a courier agamst a lady for not keeping him in her 
service, is an instance of a deft, paying money into 
court for the sake of peace. 

Btles, J. — I am of the same opinion. The possi- 
bility of paying money into court is a great boon, 
and ought not to be taken away except under a strong 
precedent and peculiar drcumstances. There is no such 
precedent for the last hundred and fifly years, and none 
in this court or the Q. B., and that of BaxendnU v. TAo 
Great Western Ji/tUway Company, in the Court of Ex., 
was one in which the circumstances were very 
peculiar, and Bramwell, B. only gave his consent 
to the dectsion on the ground that, under the peculiar 
facts of the case, if they did not grant the rule it 
would compel the pit. to bring twenty- six actions. 
That was a peculiar case, this is not. I fully concur 
with my Lord, and the reasons he has stated for refusing 
the rule. Ride discharged, 

WiLLES and Keatdco, JJ. were sitting in the Court 
of Criminal Appeal. 



G0X7BT OF ADirrRAT.TT. 

Beported by VaaRos LosHpnsToa, Esq., Bamster>at*Law. 

Thursday, April 18. 
TiuB Annapolis and Joiianxa Stoll. 

Collision — Compulsory pilotage in the Mersey — Ope- 
ration of British statutes on foreign vessels — Mer" 
sey Dock Acts Consolidation Act 1858 (21 tf 22 
Vict, c. 92), «f. 128, 129, 130— Merchant Shippings 
Act 1854 (17 ^ 18 Vict, & 104), «. 3S8— Action 
and crots-tKtion — Cotts* 

The British Ijcgislature h€U no authority over foreign 
vessels on the high seas out of British jurisdiction ^ 
but may impose any conditions on foreign vessels 
entering a British port, and consequently an obliga- 
tion on foreign ships invxard botmd to take a pilot 
at a convenient station beyond three miles from the 
British shore, 

A statute imposing in general terms on aU inward- 
bound vessels the obligation to take a pilot out of 
British Jurisdiction, is binding on foreign vessels ; 
such construction being justified on groundu of public 
policy : (Cope v. Doherty, A K, ^ J, 367, distin- 
guished.) 

A foreign vessel, inward bound for Liverpool, is re- 
qidred, by 21^22 Vict, c. 92, ss, 129,130, to 
make a signed for a licensed pilot on coming to the 
usual pilot station, and to employ the frst pilot 
offering his services. 

An intoard bound vessel conducted by a pilot into the 
port of Liverpool, emdanchoring in the Mersey, is 
required, by 2\ ^22 Vict. c. 92, s, 128, to employ 
the pilot in removing from the river into dock. 

The 388(A section ^ the Merchant Shipping Act 
1854 applies to foreign vessels sued in the Court of 
Admiralty for damage done in British rcaters. 

Apart from any statute, the owner of a ship is not 
responsible in proceedings in rem for damage done 
by his ship, occasioned solely by default of a licensed 
pilot enqdoyed by coe^^ulsion q/ law: (Siaria^ I 
W. R. 105, fMoied.) 

A foreign vtaed, Umnd fi/r Unm^m^Xaf^^^v^^i 
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Point Lynatj tww brought to anchor in the Merte^^ 
and there lay two or three dayi^ waiting for want 
of water to dock. She was then conducted hy the 
tame pilot into dock. In proceeding towardi the 
the docky a coUition was occasioned by the pilots 
drfaxUt: 
Held, that the vessel was not liable for the damage. 
Action and cross-action for a collision; mutual 
defences^ licensed pUot on board and accident occo' 
stoned by his default ; agreement that the evidence 
taken in the principal action should be used in the 
cross-action. The vessel of the pit. in the princ^xU 
action being found solely to blame but for the pilots 
dtfaultonly: 
Ueld, that svkch pit, must pay aU costs in his action^ 
and that the cross-action should be dismissed without 
costs, 

Colliflion.— On the 25th Jan. 1861 a collision took 
place in the river Mersey between the American ship 
Annapolis and the Johanna StoU^ a Pmssian barque. 
Each vessel was proceeding into dock, in tow of a steam- 
tug, and each was in charge of a licensed pilot, who had 
been taken on board at the usual pilot station off Point 
Lynas, and had conducted the ship to an anchorage in 
the river two or three days before. The owners of the 
Annapolis brought an action for their damage against 
the Johanna StoU^ and the owners of the Johanna 
StoU brought a cross-action. An agreement was 
entered into between the parties, that the evidence 
taken in the principal action should be used in the 
cross-action. The case was heard on oral evidence, 
and the court found the Annapolis solely to blame, and 
for the fault of the pilot only. On a subsequent day 
the question was argued whether the owners of the 
Annapolis were exempt from responsibility by reason 
of the collision being occasioned solely by the negligence 
of a licensed pilot employed by compulsion of law. 

The following are the principal enactments referred 
to in the argument and judgment: — 

5 Geo. 4, c 73 (the old Liverpool Pilot Act, now 
repealed by 21 & 22 Vict, c 93, s. 6). 

Sect. 32. ** Every pilot so to be licensed as 
aforesaid, who shall pilot or conduct any ship or 
vessel into the said port of Liverpool, b hereby required 
to take care (if need be) to cause such ship or vessel to 
be properly moored at anchor in the river Mersey, and 
afterwards to conduct such ship or vessel into one of 
the wet docks within the said port, without being paid 
any other rate or price than is hereby directed to be 
taken for the pUoting or conducting such ship or 
vessel into the said port of Liverpool ; but in case such 
attendance shall be required during such ship or vessel 
being at anchor in the river Mersey, and bdfore she is 
docked, five shillings per day shall be paid : provided 
always," &c. (the rest of the section is immaterial). 

Sect. 34. ** If the owner, master, or commander of 
any ship or vessel shall require the attendance of a 
pilot, licensed as aforesaid, on board any ship or vessel, 
during her riding at anchor, or being at Holylake, or in 
the river Mersey, such pilot shall attend such ship or 
vessel, and be paid for every day ho shall so at- 
tend five shillings and no more. Provided always, 
that in case such pilot shall not be employed 
the whole day, but be disnussed in less time 
than a day, such pilot shall be paid five shil- 
lings for his attenduice. Provided also, that the 
pilot 80 to be licensed as aforesaid, who shall have the 
charge of any ship or vessel, shall be paid for every day 
of his attendance whilst in the river, except the day 
of going to sea with such ships or vessels as shall be 
outward bound, and the day of xetuming from sea, and 
the day of docking for such as shall be inward bound." 
21 & 22 Vict, c 92 (the Mersey Docks Acts 
Consolidation Act 1858). 

Sect 123. ** If any person shall pilot any vessel 
into or out of the port of Liverpool without having 



been fintt duly lipensed by the board to act as a pflatp 
or after the ezpuration of his licence, and before tk 
same shall have been renewed, he shall for eveiy nsk 
offence be liable to a penalty of not exoeoding twcotf 
pounds.** 

Part VI. 3 "As to the duties of pibta.** S«L 
128. **The pilot in charge of any inward-booid 
vessel shall cause the same (if need be) to be po- 
perly moored at anchor in the river Mersey, and shafl 
pilot the same Into some one of the wet docks witUi 
the port of Liverpool, whether belonging to the besii 
or not, without making any additional charge ftr » 
doing, unless his attendance shall be required on boeri 
such vessel while at anchor in the river Meney, tai 
before going into dock, in which case be shall be cs- 
titled to receive five shillings per day for aoch atteod- 
ance." 

Part VL 4. **As to the duties of, and penaltia 
on masters and owners of vessela.** Sect. 12S. 
"The master of every inward-bound vesael SaUi 
to pay pilotage rates shall, on coming within tlir 
pilot stations as fixed by the bye-laws made andv tk 
authority of this Act, display and keep flying the uuT 
signal for a pilot to come on board, and if any ■& 
master shall omit so to do, he shidl be liable to a 
penalty on every such omission, of not exceeding fin 
pounds ; and if any pilot shall come within a nssat- 
able distance of any such vessel, the master ibend 
shall render all necessary assistance (so far as may \s 
consistent with the safety of such vessel) to enabb 
such pilot to come on board.'* 

Sect. 130. "In case the master of any mwsid 
bound vessel, other than a coasting vessel in ballsstcr 
under the burthen of one hundred tons, shall refsM 
to take on board or to employ a pilot, such pilot hariag 
offered his services for that purpose, such master shall 
pay to such pilot, or if more than one, then to the fiot 
of such pilots who shall have offered bia services, thi 
full pilotage rates which would have been payable to 
him if be had actually piloted such vessel into the pot 
of Liverpool. ' 

Part VI. 5. "As to pUotage rates.** Sect. IS& 
" The board may from time to time determine, wf 
and alter and fix rates of pilotage to be pud to pilots 
for piloting vessels, such rates to be according to tbt 
draught of water of such vessels, and to be within tbs 
liniits following, that is to say : — a. As to British VH' 
sels : for piloting a vessel from the distance of the Great 
Ormshead on tlie coast uf Wales, to the port of Livs- 
pool, not less than five shillings nor more than a^ 
shillings per foot, &c., &c, b. As to alien vesaebi 
for piloting a vessel from the distance of the Great 
Ormshead on the coast of Wales, to the port of Liver- 
pool, not less than eight shillings nor more than elena 
shillings per foot, &c, &c.** (immaterial parts 
omitted) 

Sect. 138 " If the master of any vessel shall require 
the attendance of a pilot on board any vesael during hee 
riding at anchor, or being at Holylake or in the rircr 
Mersey, the pilot so employed shall be paid for eveiy 
day or portion of a day he shall so attend the som it 
five shillings and no more; provided that the pilot 
who shall have the charge of any vessel shall be paid, 
for every day of his attendance whilst in the river ; but 
no such charge shall be made for the day on whidisadL 
vessel, being outward bound, shall leave the riTer 
Mersey to commence her voyage, or being inward boond, 
shall enter the river Mersey.** 

Bye-laws for the licensing and government of tba 
pilots under the jurisdiction of the Liverpool Pilot 
Committee, approved by order in coondl, 24th Jimo 
1856. 5. "Duties of mdividual pilots.**. . *" Every piki 
on hb arrival from sea, either in charge of a veiieL oc 
otherwise, shall give notice thereof to the mastv of tke 
boat to which he belongs as soon as poesible ; aad-ilialL 
not leave hia tcsmI until she is asMj anchored iaths 
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▼er ; nor then leav* her without m written permission 
om the commander, or on being relieved by m pilot of 
[uaX diss bj order of one of the masters of the boat** 
mmaterial parts omitted). 

17 & 18 Vict c. 104 (Merchant Shipping Act 
354). 

Part V. Sect 330. "The fifth part of this Act shall 
yplj to the United Kingdom onlj.** 

Sect 353. " Subject to anj alteration to be made 
r mnj pilotage anthoritj in pmsnance of the power 
ireinbefore in that behalf given, the employment of 
lota ahall continue to be compulsory in all districts in 
hich the same was by law compulsory immediately 
fibre the time when this Act comes into operation ; 
id all exemptions from compulsory pilotage then 
osting within such districts shall also continue in 
roe ; and every master of an unezempted ship navi- 
iting within any such district who, after a qualified 
lot has offered to take charge of such ship, or has 
*de a Bgnal for that purpose, either himself pilots 
ich ship without possessing a pilotage certificate 
imbling him so to do, or employs or continues to 
nploy an nnquali6ed person to pilot her, and every 
jtfter of any exempted ship navigating within any 
kch district who, after a qualified pilot has offered to 
ike charge of such ship or has made a signal for that 
irpoec, employs or continues to employ an unqualified 
lot to pilot her, shall for every such offence incur a 
snalty of double the amount of pilotage dcmandable 
r the conduct of such ship.** 

" Rights, privileges and remuneration • of pilots 
Seneral).** — Sect 362. "An unqualified pilot may, 
ithin any pilotage district, without subjecting himself 
' his employer to any penalty, take charge of a ship 
I pUot under the following circumstances : that is to 
J, when no qualified pilot has offered to take charge 
' anch ship, or made a signal for that purpose ; or 
hen a ship is in distress or under circumstances 
aking it necessary for the master to avail himself of 
le best astiistance which can be found at the time ; or 
r the purpose of changing the moorings of any 
lip in port, or of taking her into or out of any 
idc, in cases where such act can be done by an un- 
unified pilot without infringing the regulations of the 
Mt or any orders which the hiurbour-master is legally 
apowexed to give.** 

Sect 388. "No owner or master of any ship shall 
) answerable to any person whatever for any loss or 
unage occasioned by the fault or incapacity of any 
lalified pilot acting in charge of such ship, within 
ij district where tiie employment of such pilot is 
nnpalsoiy by law." 

Bretff Q.C. and Pritchard for the owners of the 
imtgwlit, — The owners of the Armapolii are not re- 
x»naible unless the negligent act was the act of their 
inrant The pilot was not their servant ; he was the 
arrant of the law, received on board by compulsion of 
le kical statute (sects. 129, 130), and by the same 
latnte (sect 124) thereupon bound to *' take charge ** 
f the vessel — that is to say, take the entire direction 
r the abip*8 navigation. In these circumstances, inde- 
endently of any statutory exemption, the defts. are 
ot liable. That the original employment of the pilot 
as compulsory under sects. 129, 130 of the local Act 
m hardly be disputed after the decision of the Maria^ 

W. B. 105, 108, that a positive direction by a sta- 
ite to employ a pilot and an obligation to pay pilotage 
see whether a pilot is employed or not, amount 
> a statutory obligation to employ a pilot Many 
loes have followed this ruling. Moreover, sect 353 
f the Merchant Shipping Act 1854 imposes a penalty 
ir naivigating in any district without a pilot, where 
M employment of a pilot is compulsory by law. But 
; wiU be contended that the original employment 
rhieb was compolsory had ceased, and that the em- 
kiyment of the ^ot to take the sMp into dock was 



voluntary. We admit that whilst the ship was lying 
at anchor in the river, and the pibt was receiving 
5«. a day, the employment was voluntary ; but we say 
that the employment to take the ship into dock was 
compulsory — that the original employment reattached 
by the statute, and that Sie statute appoints this ser- 
vice of the pilot as an incident and part of the original 
employment. This is the true construction of sect 128 
of the local Act, by which the pilot is bound to con- 
duct the ship into dock, and without making any addi- 
tional charge. This clearly indicates that there is but 
one service, but that it need not be continuous. The 
purpose of the enactment is obvious ; it is to secure 
the employment of a qualified person for the difilcult 
operation of navigating a vessel into dock; in fact, 
such a rule is necessary for the safety of property in 
the river. The distinction is obvious between lying at 
anchor and navigating the river; in the one case 
the pilot is not needed, and his employment is 
voluntary; in the other he is needed, and his 
employment is compulsory. The terms of the for- 
mer Liverpool Pilot Act, 5 Geo. 4, c. 73, secto. 32, 
34, were almost identical with the present, and 
the decisions upon that Act are almost conclusive 
in our favour. In the Agricola, 2 W. B. 10, where 
the vessel ran up the river from sea, and the acddent 
took place off the entrance to the dock, the owners 
were held not liable for the act of the pilot In the 
Montreal, 17 Jur. 538, the ship had anchored in the 
Mersey before the accident, which took place in dock- 
ing, and the court, giving judgment, said, " I have 
carefully referred to all the enactments bearing upon 
this question in the Liverpool Pilot Act, espedally to 
the 32nd section, and I am clearly of opinion that the 
fact of the vessel anchoring off the Albot-dock wall, a 
necessary measure before she could be conveyed into 
the QueenVdock, was no interruption of the original 
agreement, and in no degree rendered the employment 
of the pilot from the Albert-dock wall to the Queen's- 
dock a voluntary measore. It was one continued ser- 
vice which the pilot was bound to perform, and for 
which the master was bound to take a pilot ; and it 
would be almost absurd to hold, looking at the terms 
of the Act of Parliament, that the service ended upon 
the mere entrance into the port of Liverpool, and before 
the vessel was docked. I am therefore of opinion that 
at the time of the collinon the pilot was compulsorily 
employed.** The employment of a pilot in like cir- 
cumstances was also held to be compulsory in CamUhera 
V. Sydebotkam^ 4 M. & S. 85, 86. 

Milward and LutkmgUm contra.— The Annapolit 
having been found to bbune, the entire burden of proof 
is upon the other side to show that the ship is not to 
be responsible for the damage ; and they cannot suc- 
ceed unless they show that the employment of the 
pilot at the time of the accident was strictly compul- 
sory by law. 'The common law exemption rests upon 
this basis only (jAicey v. Ingram^ 6 M. & W. 315), 
and likewise the present statutory exemption given by 
sect 388 of the Merchant Shipping Act, differing in this 
respect from the exemption g^ven by the old Pilot Act, 
6 Geo. 4, c. 125, s. 55, which only required that the 
pilot should be " acting in charge under or in pursuance 
of the provisions of the Act** It is quite erroneous to 
suppose that because a pilot is taken on board in pur- 
suance of a statute, and thereupon by the nature of 
his office takes charge of the ship, that the owners are 
therefore not to be liable for damage occasioned by his 
default Even in common law the pilot not being em- 
ployed by compulsion of law would probably be the 
servant of the owners, and they would be liable for his 
act ; but in the Admiralty Court the ship would cer- 
tainly be liable, because the remedy is m rtm. Thus, 
in this court, a ship b always responsible for da3xv%^ 
occasioned by the default ol \.Yk« i9u(smL-VQ^«Ti%iMG^ v^ 
towing her ; so aAao \! l\ie ne^fj^V. TnasAi^a&KQN. ^'l ^^ 
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«hip is the net of the charteret^s aenrants, as disUn- 
gn^ed firom the owners {TSeondenHfo, Swa. 215), or 
IS the act of any persons to whom the charge 
of the ship has been consigned bj contract wi^ 
the owners (/2^ Queen, 13th March 1861), the 
ship is responsible. Nothing, therefore, bat com- 
pnlsory employment of the pilot will relieve the defts. 
The difference between employment by compulsion of 
law, and employment in porsoanoe of a statute — a dis- 
tinction most material in this case — tspointed ont by 
Parke,B. inZ^ic^T. /i^^rom, 6M. &W.S15: '*The 
Legislature has considered that there may be some 
classes of cases in which the presumption of due com- 
petency on the part of the master is so fnneat as to 
make it safe to relieve lum ftorn the obligation of 
taking a pilot, if he chooses to navigate for himself: 
still, however, making it the duty of tiie pilot to serve, 
if required so to do, and in most of such excepted 
cases preventing the master from empbying any 
person other than a licensed pilot, if he does not un- 
dertake the navigation himself. The language in which 
the Legislature has exempted masters or owners from 
responsibility on account of accidents arising from the 
fault of the pilot, is oertuoly comprehensive enough to 
embrace these latter cases, as well as those in which 
the taking a pibt has been made matter of absolute 
obligation.** This was upon the extensive im- 
munity given by sect. 55 of 6 Geo. 4, c 125. The 
pits, contend, first, that the origmal employment 
of the pilot off Point Lynas was not compulsory, 
because the AnnapoliMwtiB a foreign ship, beyond three 
miles from the British coast, and therefore beyond the 
Authority of the British Legislature. The cases of the 
ZoUwerem, Swabey, 96 ; Cope v. Dokerty^ 4 K. & J. 
367 ; 2 D. & J. 614 ; and The General Iron Screw 
CoUier Compamf v. Sckwrmcamt^ 29 L. J. 877, Ch., 
«how conclusively that beyond the three - mile 
linut no British statute can affect a foreign ship, 
tmless foreigners are expressly named to be bound. 
In the ZoUverem the court sud : *' In looking to an 
Act of Parliament with reference to such a question as 
I am now dlBcnsnng, viz. as to whether it is intended 
to apply to foreigners or not, I should, in endeavouring 
to ascertain the construction of the Act, always bear 
in mind the power of the British Lc^slature ; for it is 
never to be presumed, unless the words are so dear 
that there can by no possibility be a mistake, that the 
British Legislature exceeds that power which, accord- 
ing to ^e law of the whole world, properly belonged 
to it. The power of this country is to legislate for its 
own subjects all over the worid, and as to foreigners 
within its jurisdiction, but no further. Primd faciei 
therefore, it would not be the true construction of 
the clause presented for my consideration, that 
it is applicable to foreign ships on the high seas — 
matters in themselves entirely beyond the jurisdictioc 
and scope of the Legislature of thb country.** This 
language is quoted with approval by Wood, V.C. 
iu Ccpe V. Dokerty^ 4 K. & J. 875. In the Johannes 
the same impoftant rule of constmetion was followed; 
and Ens^h salvors, having saved lives from a fordgn 
ship on the high seas, were held not entitled to sue to 
rem. Applying this rule to the present case, sects. 
129, 130 of the local Act, on which the alleged oom- 
pulflion rests, and wMch are m general terms without 
naming foreigners, do not app^ to foreign ships. 
Sect. 133, which prescribes t& rates of pilotage for 
Alien vessels, only appoints the amounts payable on a 
pilot being actmdly employed. The original employ- 
ment of this pilot was therefore voluntary. Secondly, 
Assuming the employment of the pilot in the first in- 
stance to have been compulsory, Uiat compulsory em- 
ployment had ceased, and at the time of the accident 
the employment was voluntary only. After a vessel 
has been lying for more than twenty-foor hours in the 
river, the kw imposes no obligation to employ any 



lulot to conduct her into dock : the fsnenl ressot of 

the thing b against any such obligatioD. The jNBpOM 

of compulsory pilotage u to secure the presoiii of 

qualified pilots so far as potdble in aII cirou* 

stances and all weathers in districts where tJw «ri- 

gation is peculiarly periloua, especially to human Ki 

Thus, with respect to the port of Liverpool the hmh- 

sity is to have polots off Port Lynas eruisiog in all 

weathers ; and this necessity is satisfiAd by makingaD 

British ships inward bound contribute to the pQoUfi 

fund, and all forogn ships actually emplo^Bg pilotti 

There is no such necessity with respect to tlie amt^ 

tion of the river by vessek docking. The opentiAi ti 

dockbg requires skill and local knowledge ; bat itii 

not an operation of danger ; it is not perfinaed n 

violent weather; and at all times persons not laag 

licensed pilots can be obtained fully qualified to condaet 

the ship. Again, it is clear that vessds lying it 

anchor are not bound to have a licensed pilot, thoqi^ 

really they may often require the very best sis ist a iwr , 

as in the event of a violent gale arising. Fnither, 

there are many instances in which vessels may namti 

the river without a pilot; thus, in changing noai 

dock to dock, to discharge or receive different eatgmt 

or in proceeding from a wet dock to a dry dock, oris 

changing moorings in the river, &c. So also Sodrij^ 

V. MeihuUk, 10 Ex. 1 10, shows that the employmestal 

a pilot to take an outward bound ship from dock mtotbi 

river is not compuLiory. So also sect 362 of the Ma- 

chant Shipping Act 1854 raises, to say thelesit,! 

strong presumption against the defts. on this poioi 

The defta.j to establish the obligation for which tbqr 

contend, can only rely on the local Act Sect ttS 

of the Merchant Shipping Act, which has been lefeond 

to on the other side, relates to pilotage prescribed by 

antecedent statutes ; in the case of Liverpool to 5 Geo. 4, 

c. 73, but that Act is repealed by the 6th sediH 

of the present local Act, and therefore the danas d 

the Merchant Shipping Act has no relation. Tnnmi 

to the local Act, sects. 129, 130, which it is said reads 

the engagement of the pilot outside compulMiy, it 

not spedfy the terminus of the engageinent W( 

submit that the terminus is, in a case like the pnint 

anchoring in the port of liverpool. We refer to tb 

conduding words of sect 130, to the oommencuK 

words of sect 238, to the continual recurrence of tk 

phrase *' to the port of Liverpool,** in sect 133, SH 

to the prorision made in the 5th bye-law, whence i 

appears that the pilot, upon safely anchoring tb 

vessel in the river, may with the permisaon ef tb 

master leave the vessel. But it is enough for the plti 

if the compubory pilotage ceases altogether upon tk 

pilot being employed under the five-shilling sectia 

(s. 138) ; under that section (comparing it with tb 

corresponding section 34, of tiie former Act) the pik 

having been retained, was entiUed to 55. for the ii, 

of docking ; if so, his employment was vohn 

tary only. The defts. admit that the pilotage beeaa 

voluntaiy whilst the vessel lay at anchor, but say tb 

by reason of sect 128 it became compulsory agiii 

whilst removing mto dock. Can it be that a vessd mt 

lay any time in the river and require the services of tb 

pUot ori^ally employed to dock ? Here the oiiaos 

stances diow that the vessel anchored animo monei 

But the obligation, whatever it is, imposed by tlia 

section, is upon the pilot only, not upon the msitt 

and owners, as appears from the heading, **As t 

the duties of pilots,** prefixed to the bat(£ of ae^ 

125-128, compared with the heading '*As t 

the duties of and penalties on masters *a 

owners of vessels,** prefixed to sects. 129-132. Tb 

importance of such headings is remarked upon ii 

the Earl of Auckland, 3 L. T. Bep. N.S. 786. WlthUJ 

pilot the employment was matter of compulsion ; witl 

the master it was maiter of choice. The case, tb«rt 

fore, falls precisely within the observations of PariU|B< 
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Tbe terms of the Motion itself 
K^ion. Tbe obligation upon tbe 
to : tbere must be implied a con- 
[uisition of tbe master/' for tbe 
anted to go into dock at all. Tbe 
garded simply as a regulation 
it of tbe pilot, and tbe duty be 

for tbe consideration. But wbat 
tbat tbe obligation of the pilot is 
lock, ^^ unless bis attendance sball 
mcb vessel wbile at ancbor in the 
s to be observed, not found in tbe 

tberefore, sucb attendance is 
IS, tbere is no obligation, even on 
be sbip into dock ; and tbe sec- 
rovides for tbe case of a vessel 

going into dock witbout delay, 
tioned, tbe pilot is entitled, under 
ur tbe day of docking. Upon all 
ve contend tbere was no compul- 
to employ a pilot to take bis sbip 
piloted ber in bimself or employed 
, wbat is tbe penalty to wbicb be 
ect, and wbere is it to be found ? 
on Ibo otber side {CamUhtrs v. 
rtco/a, and the Montreal) are 

grounds : first, tbat in none of 
a, a day, wbicb marks tbe boun- 
secondly, tbat in consequence of 

1 statutory exemption it was not 
at tbe employment of tbe pilot 
iw. Tbe lapse of tune between 
g into dock is ver}' material. 
nt is tbat sect. 388 of tbe Mer- 
854 does not apply to a foreign 
;y Court. This rests upon tbe 
le first point, but also upon tbe 
o/a»io, 3 llag. 169, wbicb is 
1, V.C, 29 L. J. 882, Cb. Tbe 
3 not entitled to tbe statutory 

jr. — As to tbe plt.'s first point, tbe 
IS tbe right to determine on wbat 
foreign ships to enter a British 
s exercised sucb a right; and 
cially exempted, are bound by the 
r the port. It would be defeating 
lactment to allow foreign ships to 
)f Liverpool witbout pilots. As 
Rodriyuts v. Melhuish is not in 
i real decision tbere was, that the 
e for a joint act of negligence of 
The Afontreal was expressly de- 
:t aloiie, nnd is therefore in all 
iing authority. As to the third 
n the Girolamo is overruled by 
. R. 51, and the statutory ex- 
itinually acted on in this court. 
Cur, adv. vult. 
JsiiiNGTON.— This case has been 
rgued on the facts, and the court 
Annuiiolis was solely to bUme for 
brough the default of ber pilot 
n then arose, wliethcr the owners 
e legally liable to make good the 
;hey were exempted from respon- 
f the pilot. This question was 
ind has now to be determined by 
ient rule is well known. Wheu- 
irough negligent navigation done 
ho owneiH of the ship doing the 
ible to the full extent, upon the 
ster, the crew, and the pilot, are 
vners. Subsequently, by Act of 
ns on this general UabiHty were 
ion as to the amoimt to be re- 



covered, which is not a question in tbU cause ; au ex* 
emption from liability in certain cases, where tbe coN 
lision is occasioned by a licensed pilot. Tbe onutpro" 
bandi is on those who allege tbe exception. Tbe case 
of tbe Annapolit is shortly this : ** We bad a licensed 
pilot wlio was employed by compulsion of law, and by 
sect. 388 of tbe Merchant Shipping Act 1854, and on 
general principle we are not responsible for his 
act." The compuhiion to take tbe pilot must have 
been imposed either by the Merchant Shipping 
Act or by tbe local liverpool Act, 21 & 32 \ lot. 
c 92, for compnlsion could be imposed by no less 
authority, and these are the only statutes wbicb can be 
applicable to tbe case. Tbe 129tb and 130th sections 
of the Liverpool Act, on wbicb tbe Annapolis relies, 
are as follow: — "Sect 129. Tbe master of every 
mward-bound vessel liable to pay pilotage rates shall, 
on coming within tbe pilot stations as fixed by the 
bye-laws made under tbe authority of this Act, display 
and keep flyuig tbe usual signal for a pilot to come on 
board; and if any such master shall omit so to do, he 
shall be liable to a penalty on every sucb omission of 
not exceeding bl. ; and if any pilot sball come within 
a reasonable distance of any sudi vessel, tbe master 
thereof shall render all necessary assistance (so far as 
may be consistent with the safety of such vessel) to 
enable sucb pilot to come on board." Sect. 130. In 
case the master of any inward-bound vessel, otlier than 
a coasting vessel in ballast or under the burthen of 
100 tons, shall refuse to take on board or to employ a 
pilot, sucb pilot having offered bis services for that 
purpose, such master shall pay to such pilot, or if 
more than one, then to tlie first of such pilots wbo shall 
have offered Ids seivices, the full pilotage rates which 
would have been payable to him if he bad actually 
piloted such vessel into the port of Liverpool" Now 
the AnnapoliM was a foreign idiip, and took the pilot on 
board off Point Lyuas ; and an argument has been 
uri^ed on the part of the Johanna StoUf that these 
sections did not render the original employment of the 
pilot compuh»)ry, becaose the AttnapoUa was a foreign 
ship out of the jurisdiction, and the British Parliament 
had no authority to impose upon her a buiding regula- 
tion ; the sections, they say, must not be construed to 
include foreign vessels. The Parliament of Great 
Britain, it is true, has not, according to the prmciples of 
public law, any authority to legislate for foreign vessels 
on the high seas, or for foreigners out of the Umits of tbe 
British jurisdiction ; though, if Parliament thougbt fit 
to do so, this court, in its instance jurisdiction at least, 
would be bound to obey. The presumption is strong 
against Parliament, by legislation, contravening inter- 
national law. In cases aidmitting of possible doubt, 
the presumption would be that Parliament intended to 
legislate without violating any rule of international 
law, and tbe construction accordingly. Within, how- 
ever, British jurisdiction, namely, withm British terri- 
tory, and at sea within three miles of the coast, and 
within all British rivers, intra fauctM^ and over 
foreigners in British ships, I apprehend that tbe British 
Parliament has an undoubted right to legislate. I am 
further of opinion that Parliament bos a perfect right 
to say to foreign ships that they shall not, without com- . 
plyuig with British law, enter into British ports, and 
that if they do enter, they sball be subject to pen:Utios, 
unless they have previously complied with the requisi- 
tions ordained by the British Parliament; whether 
those requh>ition be, as in former times, certificates of 
origin, or clearances of any description from a foreign 
port, or clean bills of health, or the taking on board 
a pilot at any phice in or out of British jurisdiction 
before entering British waters. Whether Parliament 
has 80 legislated is now the question to be considered. 
It appears to me that this u a question of construc- 
tion only, whether n^on a Cms t»^<^«9u0»v <& ^% 
whole Ao^ the lS%\)k «a4 \^(^ iM»to» v^^l v^ 
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foreign vessels. I cannot entertain a doubt that the 
statute does extend to foreign vessels, when from the 
anbject-matter its provisions can bo reuionablj applied. 
I do not think it necessary to go uilnatelj into the 
yarious enactments contained in tins statute to establish 
the truth of this proposition — indeed, it is hardlj 
denied ; but I will brieflj state two or three reasons 
which satisfy my mind. First, in all matters relating 
to pilotage, doddng, damage done, tlie provisions of 
the Act are expressed in general terms. In all matters 
in which foreign ships will be concerned, terms amply 
ftufficient to embrace foreign ships are used. Secondly, 
that which alone appears to be almost conclusive, in 
sect 133, alien or foreign ships are mentioned expressly 
with respect to the rates of pilotage. I think it im- 
possible that I could come to the conclusion that this 
section which manifestly settles the rates to be paid 
by foreign ships could be taken alone, and not in 
conjunction with all the other regulations applicable to 
pilots. Indeed, the other sections are so intimately 
connected with this provision, that it could hardly 
stand by itself without them ; for instance, wo must 
look to the rest of the statute to know what is 
meant by the word piloting, what the duties of 
the pilot are, and especially as to docking the 
vessel. Tlurdly, the Act would be substantially 
inoperative unless it applied to foreign vessels, 
and the utmost confusion must ensue. AU the 
numerous arrangements contained in this Act for the 
better conducting the great commerce of the port of 
Liverpool would be defeated, unless the statute com- 
prised foreign vessels. I am of opinion therefore that 
it was within the legitimate power of Parliament to 
make such enactments as it thought fit for all matters 
and things to bo done or arising in the river Mersey ; 
and that this statute is binding on all foreign vessck 
with respect to all transactions within those waters to 
which the provisions of the Act can by fair construction 
apply. Tocome then more particularly to sect 1 29, 1 am of 
opinion that the Legislature did intend that foreign vcsseb 
should be bound by this enactment, and that it is my 
duty to carry it into effect Admitting the pilot station 
off Point Lynas to be out of British jurisdiction 
fbr some purposes, I think it was competent to the 
British Legislature to make this enactment without 
any violation of international law. In revenue, quaran- 
tine and pilotage matters, the necessity of the case 
seems to require a more extended jurisdiction than the 
throe-mile limits. Thb enactment is not to be taken 
limply by itself, as prescribing sometliing to be done 
out of British waters, but must be construed in con- 
junction with the circumstance of the ships* entry into 
the port of Liverpool. It resembles an enactment that 
before a ship sIuiU be received into the port of Liver- 
pool, she shall bring a clean bill of health from 
another country, and it is an undoubted and indispen- 
lible accessory to the enforcing the employment oV 
pilots on ships entering that port. What shall be the 
pilot rendexvoua, must aljvaya depend upon the 
peculiar circumstances connected with the en- 
trance to the port in question ; and all ex- 
perience shows us that the place of rendezvoan 
for mlota cannot generally be at the very mouth of 
the entrance into British jurisdiction, or within it 
So it is with respect to pilots for the river 
Thames, the place of rendezvous is off Donge- 
ness. The penalty imposed by this section is im- 
posed not merely upon a foreign ship neglecting to 
make a signal for a pilot, but is indissolubly connected 
with that foreign ship intending to enter, and subse- 
quently entering, the port of Liverpool within British 
jurisdiction. I apprehend that a foreign vessel enter- 
ing the port of Liverpool without complying with this 
McUon will be guilty of a violation of English law, 
and of an attempt to make an illegal entry. It would 
w m^omtie to fiDforce the pikt regolations for tlus 



port, imless there was an adequate power to 
every vessel duly to make a signal for taking oa \fmi 
a pilot. And it is for the advantage and safely «f d 
vessels, British or foreign, enterinr tlut port to eM- 
ply with that regulation. It may be true that it n; 
be difficult if not unpossible to find any authority v 
decision directly applicable to the propodtkn I am wt 
maintauiing. But I believe it equally tne tlul, 
though complaints may be made on behalf of diArefll 
states against heavy dues exacted upon eatrsoei \M 
ports of commerce, yet no remonstrance has ew baa 
made in England or elsewhere againat any regohte 
requiring pilots to be taken in the most eoofSD- 
ent ph^ upon the high seas, where for Ik 
common advantage of all a pilotage gtatiflo ii 
established. This general aoquieaoence by all ciriM 
states does in truth constitute international bv; 
and I have no hesitation in upholding a carta 
which may be taken to be deemed juat, ri^t and bcM* 
licial by all those states most deeply interested m tb 
safety and prosperity of commerce and navigatkn. Bat 
if there be no precise authority to be quoted in sopprt 
of the proposition, I certainly know of no cm 
which impugns it. Cone v. UoherUf^ 4 K. & J. Mi, 
and the Iron Screw Collier Company t. Stkmrmmm^ 
29 L. J. 877, Ch., hare been cited. I entirely §»• 
quiesce in the principles and reasoning upon vUek 
those cases stand, but they refer to a qoeation foy 
different from the present, namely, within what lioatH 
when a foreign ship is concerned as pit. or deft., ibdl 
the rule prevail whereby Parliament has limited tb 
amount of liability in cMses of collision. Tbeinttf 
those cases decides that the rule does not apply ts i 
collision between foreign ships on the high aeas eat i 
British jurisdiction ; the second that the mle im 
apply where a Britisli ship is sued for a oolliaion witi i 
foreign ship within three miles of the British eoai 
The language of both these decisions ia, that the infttt* 
tion of the Legislature was to protect British iotarati; 
and in Cope v. Doherty^ where the rale was excbda^ 
the circumstances had no relation to a highway eosti- 
guous to English ports, as in the General Ircm Scm 
Collier Company's case, or to entry into • 
English port, as here. Now, the enactments, si to 
the regulation and supply of piloto are of nmfend 
interest to ships of all nations. Theur aafety fron tkf 
numberless risks which must be enoonnteied in » 
tering the narrow channels of the Thames and tkf 
Mersey, beset with sandbanks and ahallowi, is it 
stake ; and I feel that I am not tranagresiiag tb 
bounds of the ancient maritime law, whieh bi 
governed from time immemorial the great intrati tf 
commercial nations, in giving the most extended mr 
stroction to measures so important to the attaioMBt 
of the great ends for which they were framed, tb 
safety of navigation and commerce ; and I hold tbt 
no nation would have a right to eomplun of the «■■ 
struction which I put upon the statnte, as not ii 
accnrlunce with the strict principles of intenatiiail 
Inv/. The original employment of the pilot to tiki tb 
Hhip into the port of Liverpool being oonpoboiy, tb 
next question is, whether the compidsion prersibd it 
the time when the ship was proceeding from the rivs 
into dock, and the collision occurred. The ship kad 
been anchored for some days previously in the iHcr. 
The Liverpool Act imposes certain duties on the ■» 
ters of all ships inward- bound, and also on the piW^ 
There is a general compulsion on the master to ob^ 
a pilot; but for how long? I apprehend that, pi^ 
facie at least, ho is bound to employ the pBottS 
the voyage is completed, so long as the pibt i^ 
bound to perform scr>ice. There ia no limit inpoMd 
by the statute in express terms upon the maf^ 
but it would be absurd to say that the master ai^ 
take a pilot on board and diaehai|^ him wks ■ 
pleased, thouf^ only a part of the pQot^ djityfm^ 
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Ibnned, for it is mnnifest that the great end of all the 
tnactments would be defeated, namclj the safe navi- 
gation of the rirer bj means of competent pilots. 
rhis oonaderation leads me to the 128th section, which 
ft aa follows : *' The pilot in charge of any inward- 
Knind vessel shall cause the same (if need be) to be 
sroperljr moored at anchor in tlio river Mersey, and 
ihall pUot the same into one of the wet docks within 
ihe port of Liverpool, whether belongmg to the board 
nr not, without making any additional charge for so 
Unn^ unless his attendance shall be required on board 
nch vessel while at anchor in the river Mersey, and 
Msfore going into dock, in which case he shall be 
mUtled to five sliillmgs per day for such attendance." 
This section prescribes the duty of a pilot piloting a 
ressel inward-bonnd. It appears to mo carefully to 
snnrido for all probable oontingencies. First, the pilot 
M to moor the vessel m the river if need be ; that is, 
f alie cannot at once go into dock. Secondly, he must 
^lot her into dock without making any additional 
sharge. Thirdly, he is entitled to five shillings a day, if 
his attendance is required on board the vessel whilst at 
■Dehor, and before gmng into dock. It appears to me 
Lhat this section contemplates considerable delay 
between mooring the ship and taking her into dock, 
sod it provides for the consequences of that delay in 
two ways : for the master, that he shall not pay more 
Tor complete pilotage, that is tho bringing into dock ; 
far the pilot, that if detamed on board ship, he shall be 
paid for such additional service. I put a very 
lifRerent construction on the provision beginning 
' &C. These words, in my judgment, do not 
I or control tho duty, but under circumstances 
the pay. That it should be neocssary for 
award-bound vessels frequently to be moored in the 
^ver because they could not at once get into dock, 
lometimes for want of water, sometimes because the 
locka are too crowded, admits, I apprehend, of no 
lonbt ; and it appears to me that this section was ox- 
iresslj foimed to meet such cases. I think that the 
mo construction of the section is, that it was deemed 
nr the Lcgishitnre of great importance that all vessels 
ihoold be piloted into dock, and that the rates of 
Miotage wore calculated upon the neceraary prcsump- 
aon thst on particular occasions great delay might 
Mcar in bringing a vessel into dock. I come 
Jiarefore to the conclusion that the duty of the 
pilot to pilot this vessel into dock was compulsory; not, 
jideed, that a specific penalty is imposed, but because 
Jie pilot is bound to obey the enactment, and b liable 
bo Umc his licence if he does not (sect 124). I do not 
mean to say thst this duty might not be performed by 
sn J other licensed pilot ; probably another pilot from 
the asme boat may often perform the duty. The 
importsnt question then arises, was this vessel bound 
to emploj the plot, or any pilot, to pilot her into dock ? 
Thare is not to be found in this statute any enactment 
Ipecifically presoribing the duty of the master on this 
head ; but the true inquiry is, whether, looking at all 
the provisions of this statute, tho compulsory obligation 
to take and have a pilot for the removal of this vessel 
into dock did not attacL It may be true that it docs 
Doi follow ss a necessary consequence that be- 
eaose a pilot may be bound to do a certain duty 
the master is bound to employ him. It may be 
that the obligations are not reciprocal ; but I must 
think, a prion, the probability is that they are so. 
Kow I hare slready said in my observations on the 
128th section, that it is manifest, from the language 
naedf that Um Leipslatore esteemed it of great impor- 
tance to the safe navigation of the river, that vessels 
■honld he piloted into dock. How, then, is this object 
to be effeeted, unless the mssier*s obligation is reciprocal 
to tha abG^ttku of the pilot? This conaderation 
■riMsafc oma out of the 128th section; bat look a 
littli tofhir. la ft not nsaifosty tint indspendeotljr 



of the language nsed, the docking a vessel, though it 
may be a simple operation in itself, may, in the crowded 
commerce of tlie port of Liverpool, call for the superin- 
tendencc of persons of known experience as pilots must 
be taken to be, and should not be left to the chance of 
masters who may be ignorant of the river, or to other 
persons employed by them, of whose capacity there is 
no adequate test ? — though here, it may be observed, 
that if this ser\ice was part of tho pilot^s duty, no other 
person could legally undertake it. I think, therefore, 
that the true intention of the Legislature could not bo 
effected, unless it was compulsory upon the master to 
employ tho pilot to conduct his ves;iel from the river 
into dock. But I am well aware that the mere inten- 
tion will not suffice. There must be words to givo 
effect to the intention. I will now, therefore, mention 
other sections which in this view deserve considera- 
tion. The 123rd section imposes a penalty on any 
person not a licensed pilot, piloting a vessel into 
or out of the port of Liverpool It may be doubtful 
if this section would apply to the master, but 
it would apply to all other persons, and it must mean 
pilot into or ont of the port of Liverpool, either in 
whole or in part. Any other construction would render 
the enactment nugatory, llie 129th and 130th sec- 
tions are perhaps the most important. The master 
must, under a penalty, make a signal for a pflot He 
must, under the penalty of paying the full pilotage 
rates, employ a pilot ; and it is my opinion, that the 
true interpretation of the words ** employ a pilot " is 
to employ him for the whole sen'icc the pilot is bound 
to perform, which includes the dockuig of the vessel. 
Where else is the lunit ? For all t)iese reasons I have 
come to tho conclusion that it was compulsory upon 
the master of the Annapolis to employ a pilot to con- 
duct his ship from its moorings into dock. The only 
question remaining is, whether a foreign ship, employing 
a pilot by compulsion of law, is relieved from respon- 
sibility for damage occasioned purely by his default. 
If the 388th section of the Merchant Shipping Act 
applies, it decides the question ; the owners of the 
AmtapolU are relieved from all responsibility. The 
words of this section are sufficiently comprehensive to 
include this aise. The 330th section prescribes that 
part 5 of the Act (to which sect. 388 belongs) shall 
apply to the United Kingdom ; and Parliament, ns I 
have already said, has an undoubted right to lcgii$Iate 
for foreign vessels for all transactions in British terri- 
tory. The Merchant Shipping Act is prior in date to 
the Liverpool Act. It appears to me clear, beyond all 
question, that many sections of part 5 of the Aterehant 
Shipping Act apply to foreigners ; indeed, that tlicy must 
of necessity so do, or the statute would be to a great ex- 
tent inoperative, and the most dangerous confusion occur 
in British waters. The exceptions specified tend to 
establish the conclusion on the old principle, expressio 
wiius est exchuio aUerws. Bnt whether the lilerchant 
Shipping Act applies to this case or not, I am of opinion 
that the owners of the Aimapolu are exempt from re- 
sponsibility by reason that tho having the pilot on 
board and in charge of the vessel was compulsory. 
The pilot was not Uieir servant or agent ; they could 
not avoid intrusting him with the management of tlie 
vesseL In the case of the Jfarui, 1 W. K. 106, I 
have stated at some length my reasons for coming to 
this conclusion. I believe that the doctrine I have 
there maintained, and now adhere to, is consonant 
with justice, supported by authority, and is in strict 
accordance with the prindple adopted by the Legis- 
lature in the Blerchant Soippmg Act I therefore 
pronounce against the claim brought by the owners of 
tho JohmmaStolL 

On a subsequent day the question of costs was 
sigued. 

Mihoard and luMngUmy fot thft JqIuimmql Su^-^ 
The gvnnl xuk U Omx^^iJ^ «sl ^s&jraKJcns&xi^ >^v« ^^>^ 
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costs; btit there is an exception to this, always followed 
in this court, that if the pit. proves the deft.'s ship to 
have been solely to blame, and fails in his action only 
because the collision was occasioned by the default of 
the defL's pilot, compulsorily employed, no costs are 
given. The owners of the Johanna Stoll ajre therefore 
entitled to have their action dismissed without costs. It is 
otherwise with the action brought by the owners of the 
Annapolis. They have failed altogether in their action, 
and, according to the general rule, must be condemned 
in costs. The prindple of the exception does not apply. 
The exception is given to an unsuccessful pit. only 
because his own vessel is not to blame, and because 
the deft.'s ship, having been negligently managed, the 
pit. has a right to bring his action, especially as it is 
out of his power to know beforehand that the improper 
narigation ot the deft.*s vessel was occasioned by the 
default of the pilot alone. But here the owners of the 
Annapolis might have ascertained beforehand that 
their vessel was only to blame, and that their pilot was 
in fault, yet they chose to bring their action, and pro- 
voked tiie whole of the litigation. 

Brett^ Q.C. and Pritchard for the Annapolis. — In 
the Court of Admiralty there is no absolute rule as to 
costs; costs are m the equitable discretion of the 
court. Here neither the owners of the Awiapolis nor 
their servants were to blame for the collision, which 
was the act of a servant of the law. There was no 
impropriety, therefore, in bringing their action, so as 
to merit the penalty of costs. But, further, this was 
a case of action and cross-action. All the evidence 
was adduced in the action for the Annapolis, with an 
agreement that it was to be used in the cross-action ; 
and as the owners of the Johanna Stoll have failed in 
the cross-action, it is submitted that there should be 
an equitable order apportioning the costs. 

Dr. LusHcroToy. — I know of no precedent applica- 
ble to this case, but I have no doubt of the order I 
am bound to make. The owners of the Johanna 
8toU^ the pits, in the cross-action, have failed only 
because the collision was occasioned by the act of the 
pilot of tlie Annapolis, who was employed compul- 
sorily. According to the usual practice, therefore, they 
are entitled to be dismissed without costs in their 
action, and I see no reason for departing from the 
established rule. The dum of the owners of the 
Annapolis for a similar decree in the original action is 
not supported by similar circumstances. The collision 
was occasioned by the act of a person who was not 
their servant, but theur ship was improperly navigated. 
They had therefore no right to bring their action, and 
they must be condemned in the costs. I have considered 
the agreement with respect to the evidence, but I am 
of opinion that it affords no sufficient ground for 
ordering an apportionment of costs. 

Priichardy proctor for the AmuxpoiUs. 

rs66f, for the Johanna StolL 
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The East Lotuiah. 

Shqh^CoKsion — AdmiraJUy Court— Pleading — Vari' 

once — Onus probandi. 
His a general rtUe of pleading in causes ofcoWsion 
that parties moat 6e stricUy hound by the descrip- 
tion which they give of the manner in which the acts 
of the opposite party occasioned the collision. But 
this ruU does not c^pply to the drfence qf the vessel 
jnvceeded agamtt. An emmctnu atte^aton of the 



mode in which the injury occurred may^ as as 
answer, fail to be proved; and the pit. is, nevertheim, 
equally boimd to rely on his own case, and nalm 
t/ie failure of his adversary. 
This was an appeal from a sentence of the Cmatd 
Admiralty in a cause of collision. 

The (iieen's Advocate and Dr. Deane for the upf, 
Dr. Twiss and E. C. Clarkson for the reap. 
Judgment was delivered by 
Lord Chelmsford.— In this case the ownen of tbi 
Laurel, a schooner of sixty-three tons, proceeded agurt 
the owners of the East Lothian, a barque of 388 tao% 
for damages arising from a collision which took pliM 
between the vessels, off the South Foreland, about dgjbt 
o'clock p.m. of the 21st Oct. 1859. There is soni 
little difference in the evidence in certain particiilan» 
to the direction of the wind and the courses of tin 
vessels, but nothing which can be considered to bitf 
unportance. The wind is, on one hand, stated to hm 
been north-west by north, on the other north nortii- 
west ; a difference only of a point The oooises of thi 
vessels ought to be taken from the points on botfd tf 
each of them respectively, as likely to be more ooRedl^ 
known by them than by the other party. ProceeAf 
upon this ground, it appears that the Lmtrel mi 
heading west by south ; the East Ijothian north-fiit 
by east, half-east It is agreed on both sides that thi 
Jjaurel was on the starboard tack, and the East Lotkm 
on the port tack. The witnesses of the East Lothim «y 
that both vessels had the wind a point free; tat 
taking the direction of the wind and the course of tin 
Laurel, from her own witnesses, she must have bM 
only six points from the wind, and therefore (as tiny 
represent her to have been) close-hauled. Upon tta 
statement on behalf of the East Lothian, of kr 
course and the direction of the wind, she most htn 
been more than a pomt freer than the LawreL BofV' 
ever this may have been, the vessels were bonnd t» 
obey the well-known and the long-established nb 
which regulated their coiuve. The Laurd being i^fli 
the starboard tack it was her duty to keep her oooni; 
the East Lothian being upon the port tadc was booni 
to give way. This would be done on each part by the 
LmtreVs porting her helm to such an extent only m tP 
keep her full, and so under conmiand, and by the 
East Lotltian putting her helm to port, and pasBOg* 
the port side of the Laurel Tlie vessels being in thi 
reUtive positions described, and the course which tsA 
ought to pursue being cleariy defined, they cum iiH 
collision, the East Lothian striking the Lawrel on tbi 
starboard bow, between the cat-head and tbe bowi^ 
and the Jib-boom passing over the stariXMurd bow of thi 
Laurel, in a slanting direction before tht fofOMik 
Under the circumstances, as it was the duty of thi 
East Lothian to give way to the Laxrel, the sriiil 
fade presumption would be that she was to warn, 
and it would be incumbent upon her to show tbit 
she did all that she was required to do, and tM 
the Lawrel threw herself m the way, and so oees- 
sioned the collision. And this she endeaivoais ti 
do by raising an inference drawn fiom the uMi 
of the injury and the place where tiie £«nfindi 
struck, that the LaxareH must have starboaided bs 
helm, and in that way alone could have presented bs 
starboard side to the blow. The owners of the tosnt 
after describing in their libel the relative podtions of ^ 
vessels, allege that the LaurePs helm had been potted m 
much as it was possible, so as to keep her under eon* 
mand, but that the barque came stem on into her iti^ 
board bow. It is dear that the Laurel was not boni 
to state with more precision the mode in which the erf- 
lision occurred,because,if she alleged that she ob^^th 
rule which governed her course, Andthen shows tb»tsoi 
ther vessel, bound by the same rule to give way to ha 
came into her and struck her, she substaatiallj diaigs 
the blame on the other tisnL Anditwat npl i*8 
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r for bar to add, as in article 5, " that the 
afomaid oolEsioii, and the damages and losses conse- 
^HBt thereupon, were and are solely attributable to 
t)MM on board and in charge of the Eatt Lothian^ and 
tint no Uame whatever in respect thereof is impu- 
fcdile to the master or an j one on board the said schooner 
UmL The owners of the East LothiaH might, if 
tkyhad pleased, haTO contented themselves with a 
dmal of the allegation in article 5; but, in their 
Monlcr allegation, in which thej describe the naviga- 
tifli of their own Tessel, thej allege *' that the collision 
wm soklj and entirely caused by and is attributable to 
Am en board the schooner JLoiire/, to wit, from their 
kfJBg impropeily starboarded their helm,instead of port- 
i^ths nme. In the responsiTe allegation of the owners 
rf the Lamnlj thej deny expressly this allegation, 
od allege on their part that the helm of the Laurel 
VM never at any time whilst she was within the dis- 
taee of half a mile from the Eatt Tjothian put to 
taboirl The learned jodge of the Court of Admi- 
ntty appears to have considered that upon the authority 
rftte case of the Ann and the Magnet, the East LothiaH, 
kfBg in her counter allegadon expressly ascribed the 
obEmii to a distmct cause, and to that solely and 
■My, the amu jtrobantH lay upon her to prove 
vbt she had thus alleged, and that if she did not 
1 in doing so, her defence altogether failed. It 
■ necessary, therefore, to consider to what 
parties must be bound by their pleadings, 
og to the opinions of their Lordships, as ex- 
1 in the case of the Jim and Magnet, and the 
inriDU case of the Teda Carmen and North A merican, 
ft mt he observed that in each of those cases the 
phsdmgs bj which the parties were held to be bound 
VB« tbose of the party proceeding to recover the 
teage snatained, in whicli he gave his own account 
tf the aets which produced tlie colUsion, and in each 
<f them the blame imputed to the other party was his 
kning stariioarded his helm. It was strongly pressed 
ipMi thdr Lordships in the case of the Ann, that to 
Ui parties to be strictly bound by the description 
vltii they give of the manner in which the acts of 
tbe opposite party occasioned the coHision might lead 
ti great in jnatioe, as it might be impossible in many 
c«es to ascertain from the one vessel what was the 
ame of proceeding in the other. This objection, 
hw em, searody applies to such a fact as whether a 
^Md ported or starboarded her helm, which must 
pmrmj have been known bj the turning of the head 
tf the vessel in one or the other direction, and can be 



pneoved equally well by the vessel meeting, os by 
tkon on board who give the order or see the helm 
Med. OocssionaDy, indeed, a sudden gust of the 
vi^ or some other cause, may drive the head of 
tk vcsmI roond, so as to present the appoar- 
■OB of her helm having been altered to produce 
tk dfeefe. But these instances are extremely 
ta% and as it it always quite sufficient for u 
jnif who oomplatns of an injury to his vessel, occa- 
hj the improper course of another vessel, to 
» that course without undertaking to attribute it 
te spy psrticolar course, the possibility of exceptional 
OMs axning in which a party may be misled by ap- 
ysnnua into an erroneous statement of* the acts 
«Udi pradneed the ixuury, appears to their Lordsliips to 
Aid DO reason for tbdr departing from the strict but 
■htaiy nde wUch was adopted by them in the cases 
Rimed to. But the reason of the lule altogether fails 
iiils iqipUcation to the defence of the vessel proceeded 
■pinst An erroneous allegation of the mode in 
vhich the iiyory oecurt»l, mude by way of answer to 
a libeli does not narrow the issue down to the particular 
ftct sUeged, so as to entitle the complaining party to 
leoorer if As poof of it should fail He must rely 

ritbB sstshnshmentof lus own case, and not upon 
fidhBtoTliiiadmiii^, and must suoceed upon 



the truth of his own allegation or not at all. Although, 
therefore, tlic East Lothian bos distinctly asserted that 
the collision was solely and entirely caused by the 
Laurel having improperly starboarded her helm, yet 
if it had been clearly shown that the collision occurred 
in a totally different manner, unless the allegation on 
the part of the Laurel ihtit the injury was attributable 
to those on board the East Lothian was supported by 
the facts proved, the case of the Laurel would not ho 
established, and therefore the defence of the East 
Lothian vionld prevail. Upon the pleadings in this 
case the only point to determine is, whether the Lcatrel 
has proved the truth of her own allegation, that the 
East Lothiaji was to blame for the collision in question. 
Both parties appeared to have directed their evidence 
principally to the question whether the Laurel did or 
did not starboard her helm. Undoubtedly, if it had 
been proved that she had done so, she would have been 
clearly in the wrong. But the witnesses swear posi- 
tively that her helm was not starboarded. Not 
one of the witnesses of the Eatt Lothian will 
venture to state that it was; and the learned 
judge of the Court of Admiralty expressed an opi- 
nion in which their Lordships entirely concur, that 
if the case rested here, the starboarding is not 
established by the evidence. Bnt then the learned 
judge pointed out to the Trinity Masters, his assessors, 
the fact of the mode of collision by the barque going 
into the starboard side of the schooner, and told tliem 
it was not for them to determine whether they did not 
inferentiolly and necessarily lead them to conclude 
that the schooner must have starboarded her helm. 
After consultation with them, he delivered their opi- 
nion that ** the schooner starboarded her helm, and so 
occasioned the collision.'* If their Lordships had not, 
in common with the Court of Admiralty, had the ad- 
vantage of nautical skill and experience to aid them in 
their decision of these cases, they would have properly 
felt themselves bound to adhere to the judgment oif 
that court. But the nautical advisers are of opinion, 
that the fact that the Laurel received the blow on the 
starboard side, docs not necessarily prove that she 
most have starboarded her helm. In this conflict of 
scientific opinion, their Ix)rdships feel that the question 
must be left open to the testimony of the witnesses, 
and come irresistibly to the conclusion that the asser- 
tion of the Laurets helm having been starboarded is 
disproved. This, however, will not of necessity decide 
the case in favoar of the Laurel, for she must still be 
required to show that the collision occurred by the fault 
of the East Lothian, The questions suggested by the 
learned judge to the Trinity Masters in the Court of 
Admiralty arise : Can the collision be accounted for by 
the East Lothian not giving way as alleged on the part 
of the Laurel ; and can the nature of the blow and the 
point of contact of the vessels be reconciled with this 
view of the case ? Aided by the judgment of theur 
experienced assessors, their Lordships have come to a 
conclusion on both tiiese points in favour of the Laurel, 
It is clear upon the evidence that the two vessels,when 
first seen, were approaching nearly stem on to each 
odier. It is only necessary to refer to the evidence of 
the master of the East Lothian to show that the Laurel 
was qoite close to her when first seen, and therefore to 
lead to the belief that the look-out on board the Eatt 
Lothian was not what it ought to have been. If, then, 
at this moment the Eatt Ijothian was ratiier on the 
starboard bar of the Laurel, as stated by the Laurett 
witnesses, and came close upon her before there was 
time to get out of her way, the collision would have 
taken place exactly in the manner described in the 
libel. It must be borne in mind tiiat the Eatt Lothian 
considered it essential to her case to establish that the 
Laurel had starboarded, and snggested no other mode 
by which the vessels ootdd have come in contact It 
most bf^sksn to be pnirsd UuBt thft Loewrti ^'wK 
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iitarboard her helm, but kept her conrse; and it 
having been the duty of the East Lotiiian to gire way 
to the Laurel, and a failore to obey the role having 
been shown to be capable of occasioning the contact 
with the Laurel in the exact point where it occurred, 
all other causes of the collision having been negatived, 
the only remaining conclusion is, that the East Lothian 
is alone to blame, and . their Lordships must recom- 
mend to her Majesty that the decree of the learned 
judge of the Court of Admiralty should be reversed, 
and sentence be pronounced for damages against the 
Eatt Lothian with costs, both in the court below and 
upon this appeal. Reverted, 

App.'s proctor. Deacon, 

Besp/s proctor, Clarkton and Son, 



C0T7BT OF COMMON BENCH. 

Baported by Dahixl Thomas Evaks and W. SCATX»,EsqTS., 
Barriftera-at-Law. 

Wednesday, May 29. 

CAPEL r.^Ck)MFORT AKD OTHER8. 

Shipping — LiabUily of assignee under bUl of lading 

to pay /or demurrage. 
The defU, were the assignees of a hUl of lading, by 

the terms qf which they were to receive a cargo, 

pa^fing freight according to charter-party. In the 

margin of&e bill of lading toas written, ** There are 

eight working days for unloading in London :** 
ttehl, that, inasmuch (U there uxu no st^ndatian in 

the bill of lading as to payment for demurrage, the 

d^/ls. were fiat liable for it. 

This was an action against the indorsee of a bill 
of lading for demurrage. The cause was tried before 
Byles, J. 

The pit. was master of the ship Auspicious, which 
which was chaitsred under a charter-party by certain 
persons trading in France, through the agency of their 
broker at Dunkirk, to carry a cargo of potatoes from 
Dunku-k to London. The defts. were the as- 
signees of the bill of lading, by the terms of which 
they were to receive the cargo, paying freight accord- 
ing to charter-party. In the margin of the bill of 
lading was written, " There are eight working days for 
unloading in London." The defb. received the cargo 
and paid the freight ; the vessel, however, was detained 
in unloading beyond eight days. 

On behalf of the detts. it was contended tliat they 
were not liable, and tliey dted the case of Smith v. 
Sieveking, 24 L. J. 257, Q. B. 

A verdict passed for the pit, leave being reserved to 
move to set it aside and to enter a nonsuit 

A rule having been obtained on a former day, 

Bomar^i now showed cause. — ^The question is, whether 
the assignee of a bill of lading who has notice that 
te ship is to be dischaiged in eight days, and who 
receives the cargo, but detains the ship beyond the 
specified number of days, is liable. He cited Stindt v. 
Roberts, 17 L. J. 166, Q. B. 

Williams, J., referred to the observations of Lord 
Wensleydale, in Young y. Moeller, 5 £. & Bl. 755: 
I' It is enough to say that my brother Erie's decision 
m Stindt v. Roberts, properly understood, goes no 
further than to establish that the indorsee of the bill of 
lading is, upon receiving the cargo, botmd by its terms." 
Wegener v. Smklt, 15 C. B. 285, and Jesson v. Solly, 
4 Taunt 52, were also cited. 

Keane in support of the mle.— In Smith v. 
Sieveking, in the court below. Lord Campbell seemed 
to be of opinion that if the language had there been 
used similar to that which is used in this case, there 
would be no doubt about the matter, tn Jesson t, 
SoUey^ the actual language of the bill of lading is not 
given. Here the form is not conditional but absolute. 
It is dear that if we had it in JesiOfi v. SoQi^ it must 
]»▼• been oooditionBL XU only qiwftaon iSf ii thai 



conditional ? In none of the cases dted does k s^f^m 
that a simple statement that the ship has been aestai 
number of days in loading is held to be a oonditiBn. 
He dted Harmon v. Clarke, A Camp. 159, and wa 
stopped by the court 

Erle, CJ. — I am of opinion that this rule on^to 
be made absolute. The action is broa|^t i^ tb 
master of a ship against the assignees of the Inll if 
lading, and the master has contended that the «- 
signees made a promise to pay demurrage for deteatin 
of the vessel beyond eight working days, as wed a 
freight The question is, whether the bill of ladiqi 
contains evidence of the promise. It is dear tki^ 
as between the shipowner and the charterer, there wa 
a charter-party, and a bill of lading is siped by tin 
master acting under the charter-party. It is also to ba 
observed that the express promise in the Mil of hidiog 
is to pay freight, and there is nothmg in the bill ib to 
the payment of any sum if the ship be detamed mon 
than eight working days. There is in the margin, thit 
there are eight workmg days for unloading in Loodos, 
and that it is said, creates an obligation to pay damu- 
rage. On the other hand, it is said that tins bill d 
lading contains no promise to pay for such demomfk 
At all events the deft says there is no proniise to pay 
for demurrage, and I ain of opinion that the ddt ii 
right I quite agree with the cases beginning iritk 
Stindt V. RoberU, that show that if the bill of lading 
contains a promise by the master to deliver oa pv- 
formance of a condition, the assignee promises hs viH 
do all things conditioned for, if the master givasp 
his lien. In the cases relied on by the pit thsoaih 
stmction in them was, that there was a preiniae to 
pay if the vessd was not deared in a certain soikr 
of days. I distinguish the present case, becsaa, bf 
the words in the bill of hiding, I do not gather tkst 
the assignee promised to pay. One di s t i nc tio t ii|| 
that no simi is mentioned. 

WiLiAAMS, J. — I am of the same opiiuoii. My 
judgment is on the particular ground that the wordiii 
the margin in the bill of ladmg might be taken not to 
constitute a portion of the contract between the natar 
and the consignee of the bill of lading. 

WiLLES, J. — I am of the same opinion. It is im- 
portant that we should adhere to the known rda d 
hiw on the subject, and one of those is, that where thm 
is a charter-party, and a bill of lading be given by tbi 
master, which gets into the hands of a consignee, be ii 
entitled to have the goods on the terms mentkned ii 
SQch bill of ladmg. And it is important thattM 
should be so ; that he should not be liable to the toai 
between the charterer and the shipowner. Then, te 
shortness, there is put in this bill of lading, ** pa|iM 
freight." Then it is established that the assignee a 
the bill of lading is not bound by the terms of tbi 
charter-party other than paymg the fidght Nov it 
may be that it is desured that the person reorini| 
the cargo should fulfil the terms of the chaxter-psity 
other than payment of frdght It was done in the eai 
of Weggener v. SmUh. Well, then, there is anoUMC 
chus of cases where the person receives the goods ante 
a bill of ladmg, which is a new contract — the daad 
cases where there is no charter-party } of that m 
Jesson V. Solley and Stmdi v. Roberts. It wooldbi 
introdudng a rule most objectionable to make wf 
difference between what is in the body and what ilia 
the margin of the bill of lading; but in eaah daaflf 
cases there must be an intimation that the asagMi 
is to pay the demurrage, otherwise he is notlisMB. 
The body of the bill states, ** on payment of frei^ 
The memorandum in the margin merelv says tb^ 
" there are dght working days for the vessel to nnloai' 
That b equally consistent with the liability of tbi 
charterer as of the consignee under the bill ii ladiofl 
and therefore the bill of lading does not say thai tb 
aiiigQM is to bf Mbj«ct4o pay drarairifi Mi-i«piiTii| 
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fl cofo as well u to paj for freight. Here it ap- 
an tlut the dear intimation is, that he is to pay 
dg^, and there is no intimation that he is to paj for 



BtleSi J. — I am of the same opinion. In this case 
M eharter-paity provided for sixteen dajs. Well, then, 
te hill of lading is filled up ** paying freight accoiding 
>chsiter-pait7.*' In strictness payment of freight is 
Hdi a condition precedent; in practice it is made a con- 
kin sobseqncnt. Here demurrage is not made a part 
F the contract ; therefore the only condition is to pay 
ki firaiglkt I do not say that I should have put the 
mt maitnei&im on the document if there had been no 
tarter-party. Rule abtokUe, 

COUBT OF EXOHEQTJEB. 

B^oitsd by r. Bailst and H. Leioo, £sqrt., BarrUters- 
at-Law. 

Jan, 16 and 17. 

InOH Am> AXOTHKB V, ESCOMUE A5D ANOTHER. 

CoutrueUon^Coniruct in writing — Ambiguoui 

Idlers a writttn contract had been made in the 
JUhwiag Umu: ** We undertake to sIUp for you 
l§the Warrior Queen, ^uonm/eeifi^ that the iailt 
wst later than the firtt week in July, or forfeit 
ft, 6dL per ion, 300 or 400 packages, one-4iiird 
fwa, ol a through rate of 429. CcL, free of com- 
mm o n , prvmded tkeg are forwarded per Thompson, 
JtKojf and Co,, on or before the 29th inst, ;** and 
tk 4^, in answer to a deciaratian for breach of 
Ik stiA oBsOraet kf reason of the non-shipment of a 
fsrtion of iht packages so sent, pleaded the payment 
^ftu to. per tonontk€ said packages as awd for the 
jarfiU meoordmg to the agreement : 
M, an dm m rrer, that the plea was good, 
^ Pollock, C,R, that the forfeiture referred only to 
ths nen^^kunnent, 

nr Chmmea and Wilde, BB., that the forfeiture 
Tarred to both terms of the contract, 
^MarHn, B,, when the terms of a contract are too 
emhiguoue to be interpreted by the court, judgment 
mil be given against the party whose duty it was to 
msieitekar. 

This vat a demurrer to the defl.*8 plea to a declaration 
vktMh ofoontrut to ship certain goods. The deda- 
tfn alleged, that hefbre and at the time of the 
litiif of the promise hereinafter mentioned the defls. 
«• sgBDts for shipping and forwarding goods from 
hMhsotcr and London to Calcutta, for reward pay- 
He to them in that behalf ; and thereopon, on the 
M Jmie 1859, in consideration tliat the pits., at the 
fnt of the defts., would on or before the 29th 
■• 1859, forward per Thompson, M*Kay and Com- 
mj, carriers, from Manchester to the defts. in Lon- 
1^ fimn 300 to 400 more or less packages, part yams, 
r Aipnent by the Warrior Quem, for Calcutta, at 
thniagfa rate from Manchester of 42«. 6<l. per ton, free 
riMiiiiiniiin, the defts. promised the pits, that all such 
Hfa^fH ahonld be shipped by the Warrior Queen, 
9 OaleotU, and guaranteed the p]t.s. that the s-iid 
^ the Warriur <^en should sail from Loudon for 
Untta tho first week in July, or if the said ship did 
<t sail from London for Calcutta tho first week in 
ily, the defU. would forfeit 2s. 6dL per ton for every 
■ of the said goods so to be forwardad as aforesaid, 
lithe pits, say that they, oontidhig in the said pro- 
■H of the defts., did afterwards, and on or before the 
iidS9th June 1859, forward, per Thompson, Mnckay 
id Ga. from three to four hundred packages, part 
nsi llMB Manchester to the defts. inl^ndon, for siiip- 
CBtperthe l^ arrior Qneen on tho tenns aforosaid, 
td the aaid packages duly arrived in London, and al- 
smh thsy have performed all things, and nil tilings 
', tnd all tames have elapsed necessary 



to entitle the pits, to a perform ;noe by the defts. of 
their said promise, and althoof'i the defts. have, in 
port performance of their said pr imLic, shipped by the 
said vessel tho Warrior Queen » part of the said goods 
so forwarded to them as aforesai.i, yet they did not nor 
would ship by the Warrior Quetn the residue of the 
said goods so forwarded to them as aforesaid, but 
wholly neglected and refused so to do, and by reason of 
the premises the said last-mentioned goods were kept for 
a long time, to wit one month, in London, before they 
iBould be shipped by another vessel, and the said residue 
of the said goods did not by reason thereof arrive in 
Calcutta till a much later period than they would have 
arrived if they had been shipped per tho Warrior 
Queen, and in consequence the pits, lost the benefit of 
the market for the said goods in Calcutta, and were 
deprived of great profits and gains which otherwise 
they would have made from the Kile of tho said goods 
at Calcutta at an earlier period, and were deprived of 
the interest upon the value of the said residue of the 
said goods for a long period. And also by reason of 
the premises the pits, necessarily incurred great 
expense in and about effecting an insurance against 
fire upon the s:iid residuo of the said goods during the 
time they were kept in rx)ndon. 

And for a second plea the defts. say that they paid 
and allowed to the pits, the siud 2s, 6(/. per ton for 
every ton of the said goods to be forwarded according 
to Uie said agreement as and for the said forfeit 
according to the said agreement, and the defts. 
accepted tho said 2s, (>d, as aforesaid as and for such 
forfeit. 

To this plea the pits, demurred. 

MeUish appeared to support the demurrer. 

J, Simon contra. Citr, adv, vuU. 

Jan, 17. — PoLix)CK, C.B. — In this case I believo 
we are all of opinion that our judgment must be for tho 
defts. The question turns upon the meaning of a letter 
written by the agent of the defts., which is set out in 
the plea, and the letter is in these words : ** We un- 
dertake to ship for you by the Warrior Queen, 
guaranteeing that she sails not later than the first 
week in July, or forfeit 2*. 6J. per ton, 300 or 400 
packages, one-third yam, at a through rate of 42s. 6d,, 
free of commission, provided they are forwarded per 
Thompson, McKay and Co. on or before the 29th 
inst." The question is this, whether the parenthesis 
is to consist of " guaranteeing that she sails the first 
week in July or forfeit 2s, 6d, per ton,'' or whether the 
parenthesis is, *' guaranteeing that she sails the first 
week in July ? " so that the undertaking to ship by the 
Warrior Queen or forfeit 2s, 6d. per ton is to be un- 
derstood to be the contract between the parties. There 
are, no doubt some grounds, and strong ones, which 
may be urged either way. I am not sure, in a case of 
this kind, where the meaning is so entirely uncertain, 
whether it would not be sufficient to say that the con- 
tract really is void in consequence of its uncertainty. 
But one must put a meaning upon it, and weigh the ar- 
guments on the one side and on the other. The word 
*' forfeit," no doubt, more properly means the losing some- 
thing which otherwise you would have a right to, or 
losing something which you have got. That is the 
more natural meaning of the word " forfeit ;" and if 
we were bound to take the word *' forfeit " in that 
sense, there is nothing which can be forfeited in that 
sense except a part of the freight. Then that would 
very much go in favour of the argument of Mr. MeUish. 
On the other hand, tho construction of tho sen- 
tence, although in itself exceedingly doubtful and 
ambiguous, would ratlier lead to the condusion con- 
tended for by Mr. Simon. The expression "forfeit 
2s, Gd. per ton," found in the some two or three lines 
with " a through rate of 42*. 6d, per ton," would carry 
tho eye and the mmd, I think, to come at those two 
passages together, ts if Ihft fcd«»Ssw« <9»1 %». ^dl. ^x 
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ton was to come oat of tbe 42«. 6c2., tLore being 
nothing else out of wluch it could cotnc. But I dis- 
duim bieing at ull bound by what is called tbe natural 
and ordinary meaning of wordji. There is a case of 
Kex V. Uailf 1 B. & C , where Lord Tcntcrden, I 
think, very properly laid down a very different rule 
from that which some people have called the golden 
rule of grammatical construction. I ihink the gold is 
often of such impurity that I do not thuik the rule is 
worth a farthing ; for the grammar which people fre- 
quently use — indeed the rules of grammar tliemsclves — 
as I ha? said elsewhere, in my opinion are far less 
certain than what may be called the common sense 
oonstruction that lawyers would put upon an instru- 
ment of this sort, in endeavouring to get at what was 
the true meaning of the parties. If you were to take 
the word " forfeit ** and found yourttelf fettered so as to 
use it in the real true sense in which alone it ought to 
be used, certainly "forfeiture," properly speaking, 
means the losing of something which you have got, or 
which yon are entitled to. It is, no doubt, sometimes 
used as merely the payiuent of a fine ; a great many 
Acts of Parliament, no doubt, say sometimes " shall 
be subject to a fine,'* and sometimes *^ to a forfeiture/' 
There is an undertaking to ship by the Warrior 
Queen 300 or 400 packages, guaranteeing that she 
Bails on the first week in July; and then there is 
another condition, ** or forfeit 2«. 6</. per ton ;" and, 
upon the whole, having given the subject the best con- 
sidemtion that I can, it appears to me that the most 
natural meaning, at all events — I may say, too, the 
most probable meaning — of the paities with reference 
to their position, and with reference to the power that 
the contracting party had over the subject-matter, and 
the sort of contract which ho could enter into with refe- 
rence to it, ulsowith reference to the various events which 
may be contemplated, and the manner in which the 
contract would work in those different events, I own it 
appears to me that the expression '* the forfeiture of 
2t. 6d. per ton" relates to their non-shipment of the 
quantity sent, which may be somewhere between 300 
and 400 packages; that iu substance it means this: 
"If you will send anything between 300 and 400 
packages, we will ship them, and wo will ship 
them by the Warrior Queen, guaranteeing that she 
shall sail the first week in July ; and if she does not, 
you will be entitled to recover such damages as yon 
have sustained ; but we undertake to ship by that vessel 
the packages which you send, or wo will forfeit 2m. (i J. 
per ton with rerereuce to any of the quantity of tons 
that you send that we shall not ship." It is very tnie, 
there still is this " 300 or 400 packages;" there is the 
number of packages mentioned, hut not the weight — 
the number of tons is not stipulated at all. The 2s, Qd, 
per ton is to be paid upon any packages or any amount 
of weight of the packages whidi shall not be 8hip{>ed 
at the time. I express this as the result which I per- 
sonally have come to, and, I believe, the rest of the 
court. I must say, after all, I consider it exceedingly 
doubtful. Evidence upon the subject probably would 
clear it up a little, and I am not sure that the court 
would not be entitled to inquire what is the usage with 
respect to these matters— Is it customary to pay so 
much per ton if goods are left behind ? and is not this 
the mode of settling how much is to be paid ? or is it 
not usual, if goods are not forwarded in that way, to 
abate some of the freight ? Tliis is one of those 'cas4>s 
in which, I own, if we were acquainted better than we 
can be supposed to be with the practice and the sur- 
rounding circumstances which would give effect to sumo 
of the expressions here, we might have come to a 
different conclusion. I express what is the conclusion 
which my mind has arrived at at last with considerable 
doubt and hesitation, and 1 am by no means sure that 
I have arrived at that which was the real meaning of 



Mautin, B. — My view of tlus case Bet m a mk 
shorter compass. I am utterly unable mysdf to anin 
at any conclusion whether it does not mean tiie om a 
well as the other. I think it is bo ambigoooB that it 
is utterly impossible for any one to teU whether it 
means the one or the other. If you make a ptm- 
thesis ending at " ton *' and beginning at "" giaca- 
teeing," then Mr. Mellish's view is correct ; m tki 
other hand, by making the beginning of the pBraitkai 
" guaranteeing " and the end at ** July,*' that veild 
meet Mr. Simon's view. I am utterly nnaUe to mj 
which is the more correct. The doonment is so an- 
biguous that I can come to no correct condoBina abot 
it. But the result is, that the party whoee duty it a 
to make it clear must fail. I think, therefore, that tie 
dcfts. must recover, and that the pits. faiL 

CiiANXKLL, B. — It is not easy to pnt npontbi 
letter a construction which shoold be free firom iD 
doubt. I confess, dmring the argument I entertaioedi 
strong opmion in favour of the view which Mr. UeS^ 
submitted, and I did so on these groonda. It ii i 
subject of much complaint that ships have bees ad- 
vertised to sail on a particular dav, and no satis&ctflq 
remedy has existed in favour of tiiu parsoo injorsd i 
a ship not sailing at the time spoked. I etttiM; 
think that it was the intention of the parties to cm- 
traet for a guarantee that the ship should sail on i 
given day ; and further to give the party who cob- 
pbined of the non-sailing on that day, not a bkr 
right to maintain an action for unliquidated damago. 
but a right to recover the specific sum of S«. 6^ per 
ton in respect of each ton of goods they forwirU 
according to the contract for ahipment It appeand i» 
me, in order to give effect to that view of Hbt 
contract, at first it was necessary to hold with Mr. 
Mellish, but upon further consideration I think tbt 
that is not ultugethcr the true view of the matter. I 
think that the parties did stipukte for a guarantee thit 
the ship should sail on a certain day, and did Btipaho 
tbat in default vf her Bailing he should bo paid at tk 
rate of 2s. Gd. per ton. But I think the contnetcB- 
braced other matters, and that the contract ia in 
entirety was tliis : provided that the party to whoB 
the letter was addressed forwarded the goods bf t 
given day, then that the party who ugned it uadv* 
took first to ship by the vessel named the IFernr 
Lueeii ; next to forward at a certain rate of ftmf^ per 
tonnage ; and in the next place that the vessel abatti 
sail on or before a particular day ; and that thi tiv 
meaning of the contract is, that if in cither of thM 
respects which are material parts of the cootiaet thi 
contract was broken, then the right to recover attatbi 
and the right to recover was at the rate of 2«. 6dL in 
respect of any ton of goo<is the sender had fonraried 
according to the provision in the contract. By this 
mode of construction I thiuk we carry out what a> 
the intention of the parties, namely, that in the ewit 
of the vessel not sailing by a given day, the party for- 
warding the goods should be entitled to recunr i 
specific amount, estinmtmg that amount according t« 
the quantity of goods sent within tlie contracts If tius 
be so, then tlie defts. have paid the 2t. 6dL per ton. 1^ 
appears distinctly m the plea, admitted on the deaatf- 
rer ; and it follows therefore that the delta, are entitled 
in my opuiion, to the judgment of the court, 

WiLDi:, B. — I am of the same opinion. I confeK 
that when I heard ^Ir. Mellish ho satisfied me that ltt> 
view was right ; and when I came to hear Mr. Sbibil 
I doubted very much about that, and I eventaalir 
came to the conclusion that Mr Shimon was zig' t" 
that is to say, that our judgment ought to be for bis- 
Mr. Mellish contended that forfeiture appliett obIt ta 
the not sailing. Mr. Simon contended tbat Uw fir* 
feiture applied only to not shipping. I think itappUai 
to both. The whole contract was this : •* I radertake 
to iorward by a certain ship, gttar«ntc«ii^ tint thti^ 
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tall sail within m certain time ;** that is tbo sabstantial 
mtract between the parties. It is equally essential 
) botli parties, or rather to the sender of the goods, 
lat the goods should be forwarded by that ship, and 
mt afae should sail at a certain time. That is the 
iiole engagement of the defts., to send them in a cer- 
in ahip, and that she shall sail at a certain time. 
hat bcang the contract, then there is attached a fur- 
itnre for breach, **or forfeit 2t, 6c/. per ton.*^ I read 
le forfeiture as applying to the whole contract, 
id the oonseqneiice is, if the dcffcs. fail either in 
lipment by the Warrior Queerij or, sliipping by the 
TIarrior Queen, failing the ship sailing at the stipu- 
ited time, the forfeit is 2f . Gd per ton. I think that 

the reasonable construction of the contract. I 
gree with the rust of the court, that this document is 

document so very ambiguous in itH nuturo thnt, 
MUg the best we can, and in the abseno<*, as the 
ord Chief liaron has truly observed, of any evidence 
■ to the mode of carrying on the business which 
'onld shed any light upon tho matter, wo are left to 
iir own resources on this ambiguous matter, and the 
Bst wo can do is to apply our minds to it in tho 
baence of tho liicht of any such custom which may 
ust on the subject, and to decide il one way or the 
thcr ; and, accunling to tho best of my judgment, tiio 
efts, are entitled to our judgment. 

Judgment for the deft, 

Wedneeday^ Moiy 1. 

RTakb (Executor, &c) v. Harrop and anotiikr. 

Vmdpaiand agad-^ Action on charier-party— Lia- 
hUihf of agtni — EquittMe plea — MisUikt— Parol 
ttfidmeem explanation. 

I ekarter-pariyj dated ^^Lieerpool, Sth Aug. 1857. 
UiMtkieday mutuaily agreed between Mr. T, B. IK., 
qf the good ship, (fc., now at Liverpool, of the one 
party and Afeart. T. \V, and J, C. IL and Co. (defU.), 
qfJJverpitol, merchants and freighters, of the ot/ier 
part^ that the said ship being tight, ^., should pro- 
deedf (fc." (Jhe dtartered voyage being to proceed to 
one usual port in Sicily, and there load a cargo of 
smIpkiWy and to discharge same ui Newcastle-on~ 
Tyne, ^.). "And the said charterers do hereby 
agrt€ to provide the said cargo, ij'C, and to pay 
freight imddemmTage,^c,; and for due perform" 
amee thereof the said defts. ''''do hereby bind 
tkemaehes, their heirs and assigns,*^ ^c. Defts, 
tigmed ike eharter-party thus : ^* Pro A, Davidson 
etnd Co,, Messtaa^ T, \V, and J, C, IL wul Co., 



*o« dedarntion in an action for breacli of Vie above 
dkarier-party, the drfls. pleaded, as a defence on 
eoHiiabte grounds, ** that they entered into the said 
Jkarier-party solely as agents for A. D, and Co,, of 
Messina, and that before defts. signed it was agreed 
between them and T, B, W. thtU defts, were oidy to 
sign as such agents, so as to bind A, D, and Co,, and 
were not to make themselves liable as itrincipals ; 
thai tkey signed the eharter-party in the following 
mammer: — ''Pro A, D. and Co,, Messina, T, W, and 
J. C. N.amd Co,, agents:'' they {defts.) and said 
T. JL W. bond fide bditving at Vie time that dejU, 
Aaoing eo signed, woubi not be personally liable to be 
sued on the said charter as the charterers, noiwiVi- 
a tamd ing ike said charter, in the body thereof pro- 
ftseed to be made between Vte said T. B, W, as 
owmer of the onepart, and d^,, as mercltants, c|c., 
qf tke other part ; that they had jtoioer to bind 
A* D. and Co., by signing us Viekr agents, and that 
A. />. mud Co. are bound thereby, and liable to be 
emdfoT said breaches ; and that pit, is inequitably 
takimg mUramtage tff ike mistake m drawing the said 
r, JO Of 10 mate nbfls. personally liable as 
rwm, m m inny io tksiiUmiiiom of the said T, 
[Mam. CU*7 



B, W, and defts., to maintain this action against 

defts. r 
Hell, on demurrer, that the plea was a good equitalile 

plea and, on the groundof mistake, furnished a sub' 

stantial atuwcr equitably to Vie action. 
And per BratnweU, B., that if the facts thei^ein stated 

trere true, it was a good defence at common law. 
Per Bramwell, B. : In contracts not under seal Vte 

writing is not Vte contract, it is only tlie evidence 

and record of tlte contract ; <md parol evidence may 

always be given to show whether Vie writing was or 

not the biiuling record of tlie agreement. 
Qmxre, per Wilde, B., whet/ier courts of law, in gir'ng 

effect to equitable doctrines, are not giving a wider 

conslructioti and greater effect to such doctrines tlian 

Viey would receive in a court of equity f 

This was an action by pit., as executor of Thomas 
Bartholomew Wilkinson, deceased, to recover damages 
for broach of an agreement by charter-party, entered 
into between Wiliciason and deflts., and whicJi charter 
was in tho foUowhig tenns : — 

" Liverpool, 8th Aug. 1857. 

" IL is this day nmtually agn*ed between Mr. T. D. 
Wilkinson, of tho good ship IVilliam Ilutt, of burthen 
register 28.5 tons, now at Liverpool, whereof J. I», 
Preston is master, of tho one part, and Messrs. T. W. 
and J. C. Harrop and Co., of Liverpool, merchants and 
freighters, of the other part, that tho said ship, being 
tight, &c, shall with all convenient speed proceed to 
one usual port in Sicily — say Venice — the outward 
cargo being for tho owner's benefit, and there receive 
a full and complete cargo of sulphur, in bulk not ex* 
ceeding what she can reasonably stow and carry over 
and above her cabin tackle, &c., and being so loaded, 
shall therewith proceed to Newcastle- on-Tyne, or as 
near thereto, &g., and there deliver same, &c., and so 
end, &C. (dangers of seas, &c. excepted) ; thirty run- 
ning days to be allowed said merchants for loading 
abroad and discharging at Kewcastle-on-Tyne, and 
ten days on demurrage, if required, at 5/. per day ; 
and the said charterers hereby agrco to provide said 
cargo abroad, and receive same at port of discharge, 
and to pay freight 17«. per ton of 20 cwt, and also 
denmrrage at 5/. per day over and above, &c. ; and 
lastly, for due performance hereof, the said T. D. 
Wilkinson doth hereby bind lumself, his heirs and 
assigns, the said vessel, her freight and appurtenances ; 
and the said T. W. and J. C. Harrop and Co. do in 
like manner bind themselves, their heirs and assigns, 
and the cargo to be laden, &c, each unto the other in 
the penal sum of 400/., &c. 

" T. B. Wilkinson 
** Pro A. DA\iDaoxandCo., Messina. 
** T. W. and J. C. Harrop and Co., 
Agents." 
The first count in the declaration charged defts. with a 
breach of the'r agreement by said charter-party, in 
that they made default in loading the agreed cargo ; 
the second count was for demurrage, ten days at 5/. 
a day ; and for detention, sixty days extra, &c. 

Second plea. — And for a second plea, being a 
defence on equitable grounds, defts. say that they 
(defts.) entered into the said charter-party in tho first 
and second counts mentioned, and solely as agents for 
" A. Davidson and Co., of Messina," and that before 
defts. signed tho said chart<)r it was agreed and under- 
stood l)etWL'en and by tho said T. B. Wilkinson and 
defts. th.it defts. were only to sign the said charter as 
such agents as aforesaid, so as to bind the said A. 
Davidson and Co., and were not to make themselves 
liable as principals for the pi>rformance of tho said 
charter. And defts. further say that they signed tho 
said charter-party in the following manucr : " For A. 
Davidson and Co., Messina^ T. W. «eA J.C^'VKmw^ 
and Co., agents,*" tViey (jieSuT) wA t2«» >^^ %«:\\'\.. V*. 
WiUdnton bona fdt W\«s\i\\^^ ^^ \\» ^M^M^ >iia» *^kA. 
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charter-party was Bigned, that defU., liavin); m signed 
the said charter, would not be personally liable to be 
sued, on Ihe said charter, as the charterers, notwith- 
standing the said charter in the body thereof pro- 
fessed to be made between the s.*ud T. B. Wilkinson, ss 
owner of the said frhip, of the one part, nnddefts. :is mer- 
chants and frei;;hters, of the other part. And defts. 
farther say that they had power to bi.id the Raid A. 
Davidson and Co. i y signing the said charter as tlieir 
agents, and that the Raid A. Davidson and Co. are 
bound by tlie said charter, and are liable to be sued for 
the said breaches of tlie stud charter in the declaration 
mentioned ; and that pit. is incqoitably taking advan- 
tage of the mistake, in drawing the said charter so as 
to make defts. personally liable as charterers, contrary 
to the intention both of the said T. IS. Wilkinson and 
of defts., to maintain this action against defts. 

Demurrer and joinder therein. 

Manisly^ Q.C (with him Lewers) for pit. in sup- 
port of the demurrer. — To allow this plea will bo to 
carry equitable pleading to an extent hithorto un- 
attempted. The plea admits a legal contract between 
pit. and defts. [Mautin, B. — Have you any case 
showing the liabilities of defts. V] Lennardx, JiobtMon^ 
:» El & Bl. 125 ; 24 L. J. 275, (^ B., is a distinct 
authority in favour of the plt/s contention in the pre- 
sent case, and shows that the defts. are li;ible. In that 
case, as here, the defts. were the contracting parties m 
the body of the charter, and they signed it in this 
manner : " By authority of and us agents for Mr. 

A. H. S., of MemeL*' In giving judgment I^rd 
Campbell, C J. says : *' I..ooking at the whole of the 
contract itself, I think defts. are made personally 
liable; there is nothing in the signature to prevent 
them from being so. In the body of the contract they are 
contracting parties, and they may well b(HX>me so ' by 
authority of and as agents for ' their employer ; that is, 
he may be made liable to them ; that, however, does not 
alter the form of the instnunent by which they became 
contracting parties as between themselves and the pit. ; 
they arc therefore liable for a breach of the contract." 
In Mahony v. Keiuie, U C. B. 390, to which Martin, 

B. refers, the contract was in terms made with the 
foreign principab, and the deft, there merely signed it 
^* for " them, as their agent, his name not appearing in 
any other part of tho contract; the distinction therefore, 
between that case and the two cases of Ltnnard v. 
Rubifuwi and the present one, is obvious and in favour of 
the pit. [Maktin, B. re:ids the plea. You admit all that 
is here stated ? that it was agreed to use an ambiguous 
expression in a certain sense ? j Yes, but we demur to it. 
It \i admitted only for the purposes of a demurrer ; the 
plea contains statements which tho defts. cannot be 
heard to prove, and if they were put to trial parol 
evidence of them would be inaduiissildc. Suppo.se the 
plea traversed and wo were now bdore a jury, and the 
charter-party handed in, how >\>.uld the judge deal 
with it ? Parol evidence (which may or may not be 
true) cannot be given to do away with tin: eifect of or 
to contradict tho tenor of a written instrument. 
iHtggint y.Senior^ 8 31. &W. 834 ; Humfrey v. Dale, 
38 L T. Kep. 214 ; 26 L.J. 137, Q.B. ; Croom v. 
A«rfMirc/.2Myl.& K. 251. [J/c//«A, Q.C.— In Crvom v. 
Lediard there was no mistake in tlie agreement.] 
Keltber is it allowable to state in a plea facts which 
you aro not at liberty to prove. [roixorK, C.B.— 
Suppose tlicy had signed in this wayx *- A. B. agent ii, 
and although wo are stated in the body as printipalt 
yH we who sign aro no parties to it at alL"] Then it 
must have been taken as part of the inatrument ; but 
litra they say, ** We tho defts. agree with you the pit. 
to load your sliip, and we bind ourselves, our hoin 
and assigns, for the dot perfonnonce of our agree- 
roent." In what other terms could it l»c put in order 
to Iwid the party making the contract in this countnr V 

Jkm^ M$ ia a d§ed, itt,k A^ueitiODJBf ooMtraOwn 



for the court and not for the junr ; there is no £fir- 
ence in this respect between deeds and agreeBorii 
not under seal : (^Xorlon v. Herromj 1 Ry. & Mia 
239 ; AppUton v. Binit, 5 East, 147.) [PoLLOCi, 
C.B. — Is there any authority showing that defkSb en- 
not have relief by way of equitable |»lem?] Y«, 
Pnez v. Oleoffo, 11 Ex. 506 ; 25 L. J. 65, Ex.; ft 
L. T. B.'p. 221. In tliat case the court refoaed to 
allow an equitable defence to be pleaded as htag 
equivalent to a bill in equity for refoiming tin 
contract. So here, the defts. must go to Chm- 
eery, where the contract might be enforced; hn 
then equity would not relieve the defta. withoat 
putting Davidson and Co. in their place, wk 
would equity receive parol evidence to contradict t 
written document. Teied v. Johfuomy 11 Ex. 840^ 
25 L. J. 1 10. Ex. ; and WodehauM t. FarAn/ktr, 
5 El. & Bl. 277, show that equitable pleas are mSj 
allowed in cases where the party is entitled to an absolBto 
and i>erpetnid injunction. [Wilue, I>. — It is ineqiitp 
able to hold a man bound as principal when it ii cinr 
he was only agent ; but the difficulty ia to aaccftain tfai 
truth where you have a written document and pnl 
evidence in cuntnuliction. Bkamweix, B. re£en«4ta 
Pym V. CanqtbeUi 9 El. & Bl. 370 ; 25 L. J. 277, Q.B.] 
The principle of that case — and it has gone ftotkr 
tlian any — i.s, that if a document be signed, tboogk 
not under soal, and be capable of delivery as lo 
escrow, it is cumpotcut for the parties to agree thst it 
is ntivcr to have effect ; that it shall, in fact, be a nb* 
stituto for an escrow. [BiusrwBLX., B. — That is 
what the defts. say : " We don*t want to alter tke 
agreement, but to show the real nature of it, andthid 
we never agreed as principals. Mabtis, B.— -A 
court of equity would surely never allow a nun to 
make a fraudulent use of a mutual error.] The pk. 
does not want to do so. All he says is, " You mut p 
to equity for relief," and a court of equity would oj 
that the party who, on the faith of the agreement, MBt 
his ship away, may have tho contract reformed, but if 
the defts. be relieved they should give the pit tbt 
which they say they intended to give him, a maedv 
against the principals. Defts. knew the piincipalsvcn 
intended to Im» liable, but they have framed theinstraKOt 
in a way to make themselves liable. Why are they tha 
to get rid of that liability without giving the pits, tke 
liability of the principals in their place ? [Wilde, B.— 
It seems to me on this contract you may sue the pris* 
cipals.] I think not ; knowing the principals ws eoo- 
tract with the agents, and were we to sue Davidson lai 
Co. we should be met by the answer, '* Yon hsn 
elected to take Harrop and Co." There is a distindiM 
between cases where the partiea make n mistake is 
law and in matters of fact. ** It is a maxim of cquitj," 
says ImtOl Abinger, C.B., '* that parties making a iDi»- 
takc in mntters of fact sliall not be held bound by sets 
committed by them under such mistake ; when, bov* 
ever, they make a mistake in law, they cannot after* 
wards be heard to say that the contract shall on that 
account be set aside:" (Marshall v, CdUett, 1 To. J: 
Coll. Ex. 238.) Here the mistake ia in a matter of 
law, and the plea is on tbut ground not allowable. K 
we were to traverse, it would bo said, ** Vou liave talua 
issue on the truth of the plea, and so you must let in | 
parol evidence ;" therefore we demur. Aaaomiflg tbe 
facts stated in the plea are not nroveable, and the pit. 
takes issue, he is told he shoofd demiit-; if %e de- 
murs, it is said he admits the facta. [BBAmhOX, 
B. — Your dilemma is erroneous: if the filftta arriBsJ- 
missible in evidence, it is because they are Inrderait] 
A great deal in this plea is mere deduction of law fron 
what is before- stated. In conclusion, it ia iubmiMetl 
that a party who has bound liimself ennnot, in JieNit 
of law, ask to be relieved without givhigtfae-iuftriaiBt 
he intended to- give, find in tke faak teiniiNiMto 
;gRo\t. TH^\» fhtlwe for T«€qnriiii|^ laid JM^'fi^^ 
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without refonruition, and the proper course for the def ts. 
is to go to equity mid be relieved, nad thus to gire to 
the pit. the substitute for themselves. 

MMHsk^ Q.C. contra. — ^The plea shows a clcur 
defence in equity, and such as can be supported. 
[Pollock, C.B.—- It seems to me that as far as the 
pertws are oonoemed, parol evidence may be given to 
show who are parties to the agreement Manisty, — 
The rule is stated in Thomson v. Davenport^ 2 
Sm. Leading Cases. Pollck'k, C. B. — In con- 
tracts not under seal we must come to a con- 
dmion by readuig the whole document Jfanisttf. — 
Yes; but not by importing evidence aliuftde.^ 
The form of the charter-party in the present 
case is the same as that in Lettnnixl v. llobinton. 
[Bramwrli., B. — Lemuxrd v. Robinson is distin- 
gnishable frum tliis case. On demurrer, the plea to the 
first count there was, that the agreement was entered 
into by deft. ** by authority of and ns agent for the prin- 
dpel, and not otherwise." It did not say, as here, that 
tlw real agreement was not between pit and deft., 
Imt between pit and somebody else; there was no 
allegation of mistake, or that the parties did not mean 
to make the deft liable.] This plea is good on tlic 
groand of mutual mistake. The authority of Lemutrd 
T. JMwuonj as to the liability of agents, is fully ad- 
mitted, but the circumstances here create a distinction 
between the two cases. It is necessary that what 
oocarred at the time the charter-party was signed 
should be adverted to. Tiie pit (T. B. WiUdnson) 
csme to the defts. with the document already drawn 
■nd filled up, it being, in fact, a printed form kept 
lesdj in blank, to be filled in with names and dates, 
&C., as occasion might require ; and on reading it over 
deits. objected that it would make them personally 
liable, to which Wilkinson replied, "Nevermind the form 
of it, yon will sign only as Agents, and will not be 
liable; Davidson and Go. are the principals and 
parties to be liable i" and on that express understand- 
ug between the parties the instrument was signed. 
[Pollock, C.B.— This would bo called a fraud in 
equity. Wilde, B. — Why not set out all tliut in the 
plea?] The plea gives the effect without sotting it 
ont at length. This is a case in which equity would 
give absolute and unconditional relief. It issnid on 
the other side, that is not so, where there is a mistake 
in law. In a certain sense that may be true, as, for in- 
stance, where two parties mistake the law and onie to 
a oonipnnniae, then equity will not interfere ; but as 
regards a '* mistake in the instrument itself," as if it 
did not contain what the parties had agreed on, &c, 
that is a very different case : (Story's Eq. Juris., sects. 
116i 152, 155.) So then a mistake in law does not, 
as an invariable rule, by any means, prevent equity 
from giving relief. Marriage-settlements, for instance, 
are often reformed by reference to tiio marriage articles. 
I am quite willing to be put under the same 
tenns, and to have the issue on this plea tried by 
the judge alone as recommended by Pollock, C.B., in 
Lm» T. Irod, 1 H. fr N. 245 ; 26 L. J. 307, Kx. In 
the present esse, as in that of Steele v. Haddock^ 10 
Ex. 643 ; 24 L. J. 78, Ex., altbongh no doubt that 
was a cass of sn agreement execuUd, there would be 
no use, ss between the parties, in refoniiing the contract. 
The defts. from the first were not intended to be liable, 
and equity would grant a perpetual ii^unction. In 
/Ves T. Oleaga^ cited on the other side, the agreement 
was execaCory, and the proposed plea raised a question 
which a court of law had no means of determinmg, and 
on that gnmnd the plea was disallowed. Ho referred to 
the jw^gment of Alderson, B. in the same case. 
Vorlqf T. Barrti, 1 C. B., N.S., 22!? ; 26 L. J., C. P. i ; 
and Wood^. DwarrU, 11 V*x. 493; 25 L. J. 129, 
Ex., an anthorlties in favour of the present plea. The 
pit. Mq« the ooDtnct UMy be reformed, but reformed 
MMlomfflBitiM prindpsb liaUe. 'Row I coutend 



that there is notliing to prevent tthe foreign principals 
from being sued ou this instrument Evidence may 
always be given to charge the party, but not to dis- 
charge him, and it b not because the agent is liable, 
that therefore the principal is not also. [Wildb, B. 
— Mr. Manisty*s argument is, that if you contract 
with a man as principal, wiiom you know to be agent 
only, yon cunnot sue tlie principal j but I do not know 
any authority for that.] 

Manitty^ (\.C in reply. — The cises cited on the 
other side arc irrelevant and distinguishable. In Steele 
V. Haddock the contract was executed, and there was 
nothing to reform. The ground of the judgment in 
Vorley v. Barret was that there was nothing furtlier 
to be done, because the true agreement had been per- 
formed, and the party was entitled to relief from per- 
forming the agreement entered mto in mistake. Wood 
V. Dwarris was decided on the ground that the pro- 
spectus and policy together formed the contract No 
fraud is allegod in the present case. 

Pollock, C. B. — We are all of opinion that this is 
a good equitable plea. My brother Bramwell thinks it 
is a good legal plea. It sets out, that on the execution 
ef the agreement, there passed between the parties in 
substance that which Mr. Mellish has stated, viz. u 
direct refusal by defts. to make themselves personally 
liable. I have no doubt, if that were made out in a 
court of equity, that relief would be granted, and a 
perpetual injunction bo issued to restrain the pit. from 
putting into effect that which ho had procured to be 
signed in these terms, and which it was found was an 
express renunciation of any claim against the party 
sned. I do not think it necessary that the agreement 
should be reformed. I think we have complete juris- 
diction over the whole matter ; we leave nothing un- 
settled by giving judgment for defts. We say that pit. 
has no right to sue them. We are not bound to find 
somebody else to bo sued ; and I think my brother 
Martin gave a good answer to tliat, in the course of 
the argument, viz., *' If you have so conducted the 
execution of this instrument tliat you have equitably 
no right to sue the agent, and have put in doubt your 
right to sue the principal, you mtist take the conse- 
quences.** W'e decide nothing more than this, which I 
think wo are bound to decide, that pit is not entitled 
to sue defts. l>pon these grounds I think our judg- 
ment ought to be for defts. 

Martin, B. — I am of the same opmion. Assuming 
that, in law, defts. were responsible, equity would give 
rclieif on the facts being proved, which are admitted to 
have exbted on the face of this plea. The facts, as 
stated in the pica, are these : that, before the charter- 
party was signed, it was agreed by Wilkinson, the tes- 
tator, and defts., that defts. were only to sign us 
agents so as to bind Davidson and Co., and were not to 
make themselves liable as principals. The next step is 
tho signature of the charter-party in these tenns, 
" For A. Davidson and Co., of Messina — T. W. and 
J. C. Harrop and Co., agents." That is an ambiguous 
form of signature ; and although persons cannot, in u 
court of law, be permitted to avail themselves of their 
ignorance of the legal effect of what they do, yet 
nevertheless the circumstances attending the transac- 
tion at the time the charter was signed are 
material to be taken into consideration. The 
plea then says that defts. and Wilkinson believed 
that defts., having so signed, would not be personally 
liable. That was in their opinion tho true result of 
the thing. It then states that defts. had power to 
bind Messrs. Davidson by signuig the charter-party, 
and that Messrs. Davidson were bound by tlie way in 
which it was signed. It is said they were not so 
bound. I thmk that is entirely a question of intention. 
I can conceive a document signed by an sgent thst 
would exclude the principal; but QsuieciU.'<s NloA-^srai^ 
cipsl would be icft^Qi«bw\ \.W»\9k voi v^^x^«:gX\ka 
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that thej are bound. The plea, lastly, says that the 
pit is inequitably taking advantage of the mistake 
in the charter. If this plea is tme, it would be 
making a fraudulent use of the mistake, and accord- 
ing to the authorities from Story that is a ground 
for equitable relief ; the cases tliat have been referred 
to are right, but they have no immediate bearing on 
this case. In my judgment the facts which arc 
stated are admitted here; and are such as would 
entitle defts. .to be absolutely relieved from liability. 
It seems to me that this is a good plea, and an answer 
to this action. 

Bramwell, B. — I think the defts. are entitled to 
our judgment. I think the plea, if I rightly apprehend 
the facts, shows a defence at common law. There is 
considerable difficulty and subtlety in these questions. 
It should be borne in mind that a written contract, not 
under seal, is not the contract. That may seem a 
paradox to start with, but the paper is not the con- 
tract, it is only evidence — the record of the contract ; 
and when parties have recorded their contract' in 
writing, the rule that they may not alter it or vary it 
is a very obvious one, because to do so would be incon- 
sistent with their agreement. Where there is a mutual 
mistake, equity will give relief. But though at com- 
mon law you may not alter the terms of a written con- 
tract, you can always show whether or not the writing 
was the binding record of the agreement. Suppose, 
as an extreme case, that two agreements are prepared, 
one for the sale of a house for 50/., another for the 
sale of a house for 100/., and the intended buyer 
of the one, by accident, signed the agreement for the 
other ; could it be said for a moment that the parties 
were bound by it V Suppose, again, an agreement in 
a printed fonn, '* I agree to sell," &c., with a blank 
for the name of the intended buyer, who is not actually 
named until be comes to sign, and then the attesting 
witnehs signs the agreement in the wrong place, as 
though he were the buyer, cannot you disclose all that, 
and show that it was a mistake? Most assuredly you 
can. To my mind Pym v. Campbell is a decisive 
authority upon it. I take it that it may be stated as 
,a fact, that dcfls. here never agreed with pit. at all, 
but that Messrs. Davidson did through his agency, and 
this paper, which has been signed, has been signed as 
the record of the agreement between pit. and Messrs. 
Davidson, whci*eas, by a mistake on the face of it, it 
would seem that defts. were the parties to be bound by 
it. If that is so, defts. never did agree with pit* and 
neither of them ever intended that this should be evi- 
dence of an agreement between them, by which defts. 
were to be bound. That, if the facts be as have been 
stated, is a good answer at common law. Mr. Manisty 
says, ** What would a judge do if the document were 
presented to him ?" I think I should hold, on the face of it, 
that it personally bound defts. It begins by saying that it 
is mutually agreed between Wilkinson and Harrop that 
the ship shall go to such a place, and that the char- 
terers shall load, &c ; all that appears to bind defts. ; 
and it concludes by s.aying that the defts. *' bind them- 
selves, their heirs and assigns," which shows that it 
bound them. Then comes the signature, which, but for 
the previous matters, would go to show that they signed 
for ^lessrs. Davidson. I think, on the case in the Q. B., 
that may be interpreted to mean,** We enter into this 
agreement, binding ourselves in the way in which we 
do personally bind ourselves, by doing it for the benefit 
and on behalf of Messrs. Davidson, as between them 
and us." That is a possible way of making the whole 
thing cohere— not by interpreting anything exactly, but 
interpreting the signature otherwise than you would do 
if the body were different, so as to make a possible 
meanhig of the whole thing. It seems tome there is no 
impediment, either in authority or reason, to the defts. 
showing the true condition of the facts, and saying, **If 
(his document puxports to record an agreement between 



you and us, it makes a mistake, and yon kmnr 
it ; therefore it is not binding on either of u" 
Mr. Manisty says, ** How would you deal with thiitf I 
were handed up to you ?" I should say, I think upon 
the whole, if I am to judge of this, it binds the deft.« 
the face of it. It seems to me they may ahow thatin 
truth it ought not, even if it undoubtedly did lo. I 
must say there is on the very face of this docomeoti ti 
my mind, such a patent ambiguity that, if the pit is eot- 
tending to charge the deft., the deft, would he at Ubertyls 
show by parol evidence that it does not do so. I tUak 
also that the plea is a good defence in equity, and ftr 
this reason : Pit says, " Here is an agreement which 
purports to bind you, and by which, at common Itv, 
you are bound." Deft, says, ** It was a mistake, and i 
mistake to which we were both parties, and yon are in 
equity availing yourself of that mistake.*' Why shoold 
not deft be at liberty, in equity, to apply to have tin 
agreement cancelled ? It cannot be reformed. Defi'i 
case is, that he had nothing to do with it Mr. 
Manisty says pit. is entitled to some agreement, and 
if you cancel this one give him another binding tbe 
principals. The pit. cannot make it a condition for 
abandoning this agreement, which ought never to bvB 
been attempted to be enforced, that if defts. will not 
give him one by which somebody else may be boond, 
he will enforce a document against them which be 
knows they ought not to be bound by. I caimot 
see the least connection between the two thiogi. 
I think, therefore, if it were necessary to have !«• 
course to the doctrine of a court of equity, that this is 
a good equitable defence. 

WiLDK, B.— Our judgment should be for defti. 
The written contract, I think, bound defts. 1 dt 
not distinguish it, in that respect, from Lennari t. 
Robinson, Looked at alone, it contains langoagi 
which, in that case, was held to bind the deft, vto 
was really the agent. Then comes the qaestioa, 
whether the plea, on equitable grounds, gives fl^ 
substantial answer to it I think it does. It statei 
that, although the contract was so drawn as that, is 
law, it must bo understood to be a contract hmdiog 
defts., yet that that was the result of mivtake, andvai 
not so intended by the parties. It was understood, rt 
the time, that the liability should be the liabili^ of tk 
principal only. Substantially the plea sets up tbd. 
That, I think, would be a ground for relief in eqoi^* 
The cases cited from Story are very satisfactory npoB 
that point Then it is said, on the pit's part, al- 
though that would be a ground for relief in equity, 't 
does not follow, as a consequence, that it can be set ip 
by way of a plea, that, according to the cases decided 
in this court, courts of common law do not adopt, « 
an equitable defence, any matter which does not 
put an end to the right of the pit to sue deft 
Now here the mistake, if acquiesced in, would lead to 
an exoneration of the deft, altogether. Mr. Mania^ 
says, if that is so, it does not end the whole matter; ^ 
leaves pit. without remedy against the prindpaL 1^ 
impression is that, as the contract stands, he has a 
remedy against the principal, but it is not neoessaiy to 
decide that I do not think that the fact of his beiqg 
without remedy against a third person infringes oo tbi 
principle that this puts an end to the matter betwaee 
pit and defts. Both the grounds therefore whid^ 
have been taken against this plea seem to me to ftit 
There is only one matter upon which I havo any donbk 
I doubt whether, in applying these equitable doctrineii 
courts of law have not been in the habit of giving a 
wider operation to those doctrines than they would re- 
ceive in equity. There are numerous cases in wfaidi 
written contracts have been dealt with, set ande, or 
altered, on the ground of mistake, and I find 
courts of equity constantly saying, ** if it ia 
made out on satisfactory evidence," or on **plab 
e? idence," ** abundnntly pUin/' and m forth, thai ii « 



ifARlTiltt& LAW CASEd. 



ti 



BaTLIS r. LVXDT— HOLLAITD V, RUSSKLL. 



[Q. B. 



of equitj can act upon. They 
their course of procedure^ of 
nnentlyi upon plain or doubtful 
the means — we must allow or 
It regard to the cogency of the 
i-by, it may be settled. AI- 
not find, in any case decided 
Procedure Act, that the courts 
distinction ; perbsps some day 
) solemnly (IIscusscmL I think 
)e for the defts. 
Uheuf^ 27, Southampton-build- 
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HXTEEN'S BEKOH. 

ON, T. W. Saukders, and C. J. B. 

ra., Uarrtaters-at-Law. 

TER Tern. 
ay, April 15. 

IS V, LUNDT. 

e — Statute of Fraud*, sect, 17 
Evidence. 

f more than ten pounds were 

warehouseman; the purthaser 

order, tent for a portion 

duly removed to his premises, 
lem, he sent them back as not 
agreed /or : 
'once to satisfy the 17 th section 
luds. 

invoice being in the hands of 
he weight of the goods sold, and 
ide by him, is some evidence of 

wrought by the pits, to reeover 
1 mats of E. I. dates : it was 
iry of London, when a verdict 
;. for 19/. 17*. lOd, 
for a new trial on the ground of 
;, as he contended, no evidence of 
eof the goods to satisfy the 17tli 
f Frauds. It appeared that the 
n the hands of a warehouse- 
3ry order was given to the deft., 
ith a horse and cart for twenty 
f-seven mats ; they were deli- 
eman to the servant, who re- 
.'s premises, and on examining 
ack, stating that he rejected 
e had agreed to purchase. — 
»es not the purchaser, by send- 
irt for the goods, accept them ? 
makes the warehouseman his 
.ad said, **Take notice, that 
bose dates for me," up to the 
rt of the goods, he might ac- 
J sends them to another ware- 
rarehouseman to hold the goods 
^ts. Hill, J. — Look at the 
er lodging the delivery order 
, and taking away a part of the 
) regarded as having accepted. 
Id be liable to the deft, for the 
mats ; before sending for a part 
nself and examined the goods.] 
nee ought to have been left to 
i secondary determined it bim- 
'd, 15Q. B. 428; 19 L. J. 382, 
— By sending for a part of the 
id, and he cannot afterwards 
18 further objected that no evi- 
ls to the weight of the goods, 
ke it that the inroioe hmg in 



the hands of the purchaser, stating the weight of the 
goods, and no objection being made by him, that is 
some evidence of tbe weight in the absence of any- 
thing to the contrary.] 

By the CJourt, Bute refused, 

Thursday, June 13. ' 

HoLLAKD V, Russell. 
Money paid under a mistake — Paytneitt over to prind" 

pal — Retention of part of settlement in accounts. 
Deft,, as agent for foreign principals, effected a policy 
of insurance on a vessel which was subsequently lost, 
and in respect of which loss the ph., one of the un- 
derwriters, paid 200L, and others various sums, in 
the aggregate about SOOOL Another underwriter 
resisted the claim, and, after the above payments, 
successfully defended an action on the policy, on the 
ground that the pit. had concealed the ccmtents of a 
letter received from the captain shortly b^ore effect- 
ing the policy. The deft, paid over the 8000/L to his 
principiUs, retaining 607/. in settlement of accounts 
between himself and his principals, and 680/. for the 
expenses of the action brought against the under- 
writer who resisted the claim. The deft, acted 
bondfde t/troughout, and did not intend to defraud 
by the concealment : 
Held, that the pU. could not recover from the deft, the 
sum paid to him, on tlie ground of a payment in 
- ignorance of the concealment, the 607/. being re- 
tained in respect of a settled account between him and 
Itis principals, and the 680/. being retained by di- 
rection of the principals for the express jmrpose of 
the action against the underwriter. 
This was an action to recover money paid under a 
mistake of fact by the pit. to the deft. 

The deft., as the agent of the owners of a foreign 
steam-vessel called the Bufjadingen, employed Messrs. 
Hodges and Ck>., shipbrokers, to effect an insurance on 
the vessel. On the 19th Jan.*1857 a policy of insur- 
ance for 10,000/. was duly signed by all the subscribers 
thereto. The pit. subscribed for 200/., and an under- 
writer, named Thornton, for 3000/. The vessel was 
lost in the following October, and the pit. paid to .the 
deft the amount for which he had subscribed. Thorn- 
ton resisted the payment ; and an action having been 
brought by the deft, against him upon the policy, he 
defended the action, on the ground of the concealment 
of material information of an accident to the vessel on 
the 2nd Jan., received in a letter on the 15th Jan. 
from the captain. On the 22nd Jan. the deft, for- 
warded to Lloyd's an extract from the captain's letter, 
and an entry accordingly was duly made in their books. 
Thornton was inform^ of the entry on the 22nd Jan., 
but was ifot aware until the commencement of the 
action against him that the deft, had received notice 
of the accident before the insurance was effected. It 
was held that the policy was avoided by the conceal- 
ment, and that Thornton was not liable : (Russell v. 
Thornton, 29 L. J. 9, Ex. ; S C. in error, 30 L. J. 
69, Ex.) In the meantime the deft. Russell had re- 
ceived 8000/. from various underwriters, including 200/L 
from the pit, which he had transmitted to the owners, 
minus two sums of 607/1 and 680/., the former of 
which he had allowed in account with the owners of 
the vessel ; and the latter he had retained by their 
authority to defray the expenses of the action of 
Russell v. Thornton. It appeared that the pit was 
aware that the deft, was acting as agent for the foreign 
owners, and as such made to him the payment of the 
200/. The jury negatived any intention on the part of the 
deft to defraud by the concealment of the letter re- 
ceived on the 16th Jan., and that the deft acted bond 
fids throughout Verdict for the deft 

A role nm having been granted to enter the verdiet 
for the pit for 200/., or €«c cqk^ ^^« voss^ «^ ^C&a 
GOUt Bhottld^xw^ 
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Luth and Watkin Williams showed cause. 

BoviU and Hontfman supported the rule. 

The arguments are sufHcicntly stated in the judg- 
ment 

Cases cited: — Buller v. Harrison, Cowp. 565; 
Motes Y. ^faefarlane, 2 Burr. 1009 ; Skyritig y. 
Cfremucood, 4 B. & C. 281 ; Cox v. PrtiUvne, 3 M. & 
S. 348 ; Bont y. Ekitss, 29 L. J. 438, Ex. ; Edwardi 
Y. Hodding, 5 Taunt. 815; Gray v. GtUteridge, 3 Car. 
& P. 40 ; Snowdon y. Davis, I Taunt 359 ; Oakesx. 
Hudson, 6 Ex. 346. Cur, adv. vuU. 

CocKBURNf C.J. — ^This is an action brought agunst 
the deft, in whose name an insurance had been effected 
on a foreign yesscl, called the Butjadingen, to recover 
back a sum of money paid by the pit. as one of tlie 
insurers, in ignorance of a certain fact, the effect of 
which had been to make the insurance voidable, 
namely, the omission of the deft to communicate at 
the time of procuring the policy (which was a time 
policy) information which had been received that 
the vessel had got on shore and had sustained 
material damage. It was admitted on the part of the 
deft that all questions as to the validity of the policy 
were concluded by the decision of the Court of Ex. Ch. 
in the case of RusseU v. Thornton, 6 U. i\ N. 140, and 
that if the insurance had been effected by the deft as 
principal, the amount paid by the pit. would have been 
recoverable back from him iu this action. The defence 
roated on the fact that the deft., in effecting the policy 
in the name of himself and those whom it might con- 
cern, had in reality acted only as the agent of the 
foreign owners, net beh)g himself interested in the ship, 
and he havmg received the paymcnU on the insurance, 
as their agent, had either transmitted the amount 
or expended it by their direction, or had given them 
credit for it in an account finally settled between him 
and them prior to any notice of objection by the pit to 
his parting with the money. It appeared that the 
deft having received <m the policy which was effected 
for 10,000/. sums amounting to 8000/., had trans- 
mitted that amount to his principals, minus two sums, 
one of 607/. edd, and the other of 680/. odd. The 
former of these two sums he had allowed in account 
with his principals in respect of a ckim of his own 
against them for disbursements and commission ; the 
latter he had retained by their authority to defray 
the expenses of thtf suit against Thornton for the 
amount underwritten for on the policy by the latter. 
Under these circumstances it was contended that the 
case came within the principle that an agent having 
received money on account of his principal, and paid it 
over to the principal wiihoat notice to the contrary, 
is absolved from responsibility to the party from whom 
he received it, and that tlie deft, having received the 
money as agent, and paid it to or on account of his 
principals, or allowed it conclusively in account with 
them without notice of revocation, could not be called 
on to refund. To this it was answered on the part of 
the pit, that the pohcy having been effected in the 
name of the deft., the payment must be taken to have 
been made to him as principal AVith reference to this 
point we are of opinion that the pit fails upon the 
facts. Not only is it dear that the deft, was acting 
solely as agent, but (the court having power to draw 
inferences of fact) we are of opinion that the pit was 
aware that the deft was acting as agent for the foreign 
owners, and as such made to him the payment of 
the money he now seeks to recover back. It is, 
therefore, nnneoessary to consider the proposition con- 
tended for on behalf of the pit., that the mere 
fact of the deft having been an a^;ent would not be 
sufficient to raise this defence, if the pit. had not 
known him to be such at the time the payment was 
made. Secondly, it was contended for the pit that 
although the jury had negatived any intentional fraud 
oa the part of the deft., yet, m the sappreiflioa of a 



material fact whereby the polk^ 1 

throughout known to the deft, the reeeipt oC tk 

money and the transmission of it to his prindpab eeek 

not be held to be other than a fraud in law, and tbi 

the deft must be considered as in the ainie pontia 

as though he had received notice not to pay over fih 

money on the ground that the policy had been fon 

to be open to the objection now uken. To this eoi 

tcntion we think a sufficient answer is afforded by tk 

combined facts — first, that the proceediugs of the dflfl 

were throughout bona fide, he having been tasA 

to believe that the representation of the maiti 

as to the damage the ship had sostaiiicd «i 

exaggerated ; and also, that as the danagi 

would be made good under the prior insarua; 

its existence need not be oommunicated in propoog 

for the new policy ; and secondly, that the effect of th 

concealment complained of was not to make the pofi^ 

void, but voidable only. Under these circnmstaiMi^ 

the deft, having received the money for his princifi^ 

not only without any notice that exception would b 

taken to the policy, but further, with the full bdtf 

that none would be taken, did no more than dischuji 

his duty in handing over the money. We set id 

reason, therefore, to exclude him from thebene&rf 

the rule, that an agent receivmg money on aooomttf 

his principal, and paying over to the principal witta 

notice to the contrary, is protected against any dm 

which the party from whom it was received would hm 

had if the money had still remained in his hio^ 

Where money so paid to an agent has once been ksk 

Jide parted with, without notice, the liability of Iki 

agent ceases, and the daim of the party p>^ 

ing it can be enforced only against the priiiei|d 

to whom the money has been handed over. The 

arguments we have thus far been conaideriDg 

have reference to the entire amount received bj tk 

deft But it was further contended on behalf of thi 

pit, that even if the foregoing rule should be held K 

protect the deft as to the amount which he had 

actually transmitted to his prindpals, yet that the tw 

sums of 607/. and 680/., the first of whkh he ^ 

retained to satisfy his own daim on his prindpal, tls 

second to meet the expenses of the action agpiitf 

Thornton, stood on a different footing ; and that tf t> 

these sums the deft, not having actually parted wiU 

them, was still liable to the pit Aa to the fix** 

these sums we were pressed on the aigument with tte 

authority of the cases of BuUer y. Harrison, Co«f 

565, and Cox v. Prentice, 3 M. & S. 348, in which » 

was held that an agent having merdy carried n«V 

received by him to the credit of the prindpal in adrii^ 

and creditor account, although ho had transmitted fl0 

account to the principal, still remained liable to tki 

party by whom the money had been paid ; and who,* 

suffident cause, demanded its repayment Wbik«| 

fully recognise the authority of these caaee, we sff* 

opmion that the present case stands on a different fiwtiiC 

In those cases, the account being still open betwecsti* 

parties, the position of the agent was not prejudiced^ 

having to refund the money. In the present ciM^ <* 

deft havhig a claim against his prindpals, trannuti^ 

them the accoimt made up to the end of theyetfi* 

which, giving them credit for the amount reoetved * 

this policy, he debits them with the amount of V* 

daim and strikes a balance, which proves to bein th«r 

favour. With this balance he credits them is < 

further account for the ensuing year, whkh MCjiJj 

was afterwards transmitted to them in doe course jW* 

accounts were adopted and agreed to by the P^^*!^ 

The account thus became a settled account between v 

parties, and the transaction is, in effect, the sant * 

though the agent had paid over the whole axnoont ti 

Ithe prindpal, and had reodved back the amount of 1> 
daim. He cannot, any more than he could in the e|i 
last^ pot, call upon the prindpsls to paj omif^ 
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ad we ought therefore to equally free the deft, 
fiom liability to the opposite party. The question 
« to the 10211 of 68(U. expended in the prosecution of 
tbe letion against Mr. Thornton appears to us free 
fim difficolty. This sum, Trhich it may be assumed 
Mrid otherwise hare been transmitted to the prin- 
apaii, was, by their assent and desire, retained for the 
ftrpoie oi its being applied to the carrying on of a 
■1 horn fide instituted and prosecuted on their behalf. 
tUs expenditoro having been made by the direction 
f the principals, and therefore equiTalent to a pay- 
Bflit actually made to them, the deft, must be consi- 
tni as in the same position as though he had handed 
rer the amount Our judgment is based throughout 
B the assamption, entirely warranted by the tindlng 
r the jury on the evidence, that tlio deft, acted all 
teg himafide^ and without knowledge of any objection 

I the part of the pit to his parting with the money 
» or on account of his principals. Although the deft. 
ade the fatal mistake of withholding the infonnation ho 
id received as to the state of the ship, the jury have 
and that he did it without any intention of fraud put 
rward by the insurers, who had paid on the policy, 

II after the trial of the action of liiuteU v. Thornton^ 
t which the ground of exception was for the first 
Be disclosed. The appropriation of the money had, 
. th* meantime, been made by the deft, without 
Mwledge of the ground of exemption, or that the 
ilicy was liable to be avoided, still less that the pit. 
onid seek to repudiate the contract. Under these 
rannstanoes, we are of opinion tliat the deft caimot 
! called on to refund, and consequently the rule must 
B diadiarged. RuU ditcharged. 



C0X7BT OF COMMON BENCH. 

eported by Dahikl Tnoius Evans and \Y. MATD,K4qrs , 
Uarriatem-at-Law. 

Mondtuf^ June 3. 

WiLUAiis r. Allsup. 

MaHgagor and mortgagee — Agent — Lien, 

Ml mortgagur of a tkip being allowed to remain in 

jiesMinaii and to u$e ker^ placed her, on her being 

emintmed a» mueoKortkg, in the handt of a ehip- 

9rij^ to be repaired^ who, not being able to obtain 

Am money fir the repain which he had done, re- 

tamed poetemon of her, claiming a right of lien 

tpom her. In an action of trover brought agaimt 

hm kg the mortgagee, and a cate being stated for 

the oppMON of the court : 

) MM held that the wtortgagee having allowed the mort- 

to remain in poteestion and use the vesstl, 

d, in the abtence of an express authority, to 

an impiied one that he was to use the vessel in the 

erdmarg wag, and have repairs done when necessarti, 

end eonaequeniiy thai he, having such authority to 

have her repumred, the shipwright was entitled to 

heU her ae against the mortgagee until his debt was 

This was an actbo brought to recover the value of 
t rtcamboat, and by consent of the parties, and by 
Her of WilliamSk J., the following case was .stated fur 
he opOMO of the court, it being agreed that the 
Mioii «u to ke eonsidend- as an action of trover, tlio 
ML eha agraciog to admit « demand and a refusal to 
iribir befiut «etioD hrangfat. Oafle*--*In the year- 1856 
bplu^who u^hnnkan al eh^feer,-iidvaiieed to lit* 
Rfitfn ilUfiar, at EtsthMB, ia the cMnty vif Chester, 
ItttUi 0$ 935/L 2j^ and, m a iecurity for the repay- 
iMt tlMveofand i>f flny-Airther advauoee, the said 
\ HUfiar execotsd to the pits., on Oet 1, 1856, 
I «f the iftenmbmit called the I^K-h jMmtrtul, 
waa than Ihoowacr, having been duly -re*- 
'i em tieitiffitar «t the (Sutom^lMuse in 
r w«ft to ikejDRli prt^ 



scribed by the Merchant Shipping Act 1854, and waa 
duly recorded by the pits, at the Custom-house of 
Liverpool on the 2nd Oct 1856. A copy of the mort- 
gage is hcretii annexed, and is to form a part of this 
case. 

The pits, never took or had possession of the said 
steamboat, or in any wny interfered with the manage- 
ment or use of her, or gave any orders respecting her, 
but she remained with the knowledge and sanction of 
the pits, in the possession and uuder the control of the 
said William Hilliar, who, with the knowledge and 
sanction of the pits., used, worked and navigated the 
said steamboat 

In Kov. 1860, the said Wm. Hilliar was indebted to 
the pits, on his account current in the sum of 
1268/. 135. \d., with an arrear of interest thereon. 

At that time the said Wm. Hilliar communicated 
to the pits, the fact that he was in difficulties, and 
would shortly bo compelled to suspend payment, and 
the pits, then for the first time learnt from the infor- 
mation of the s;ud William Uilli.'u* that the said steam- 
boat then was and for some' niunths had been in the 
possession of the deft., who is a shipbuilder at Treston, 
in the county of Lancaster. 

In the month of April 1860 the said steamboat 
being very much out of repair, and in want of needful ^ 
and necessary repairs, and in fact having been oon- 
doinncd as unseaworthy by the Government surveyor, 
who had refused to renew her certificate to enable her 
to be used and navigated (but of these facts the pits, 
were ignorant), th3 said W. Hilliar delivered her to the 
deft., who then was and still is a shipwright, carrying 
on his trade at Preston, in order and for the purpose 
of the said steamboat being repaired by the deft in 
the way of his trade as such shipwright. 

The deft, accordingly, in pursuance of the request of 
the said William Hilliar, pi-occeded to repair the said 
steamboat, and did work and repairs upon lier to tho 
amount of 870/. %s. lOc/., by which she was greatly 
improved in value. 

The ordering of such repairs was a prudent and rea- 
sonable course for the said William Hilliar to pursue, 
and such repairs were reasonable and necessary, and no 
more than were necessary in order to enable tlie said 
steamboat to be used and navigated in the ordinary 
way, and without such repairs she was not seaworthy, 
or in a condition or fit to be used or navigated. 

The said steamboat remained in the possession of 
the deft, for the purpose of having such repairs exe- 
cuted from the time she was so delivered to him as 
aforesaid dpwn to the commencement of this suit, and 
the amount of such repairs was due to the deft, at the 
commencement of this suit, and when the said steam- 
boat wiis demanded from the deft, as hereinafter men- 
tioned. 

The pits, aftenvards demanded the steamboat from 
the deft., but he refused, and still refuses, to deliver 
her to thum until his bill for the said repairs is paid. 

On the 8th Jan. 1861 the said W. HillUir was duly 
adjudicated a banknipt on his own petition. 

The question for the opinion of the court is, whether 
the pits, are entitled to recover in this action. If the 
court shall be of opinion in tiie afiirmative, a verdict 
is to be entered for the pits., and if in tho negative, 
for the deft. 

The pits, points were, that upon- tho fact* stated in 
. thu Cjuk the deft ha«l iu>t any lien upon tho steamboal 
as agairn^t the pUs., and tliat the pits. wcr» entitled to 
recover tho same in trover. 

Tliedeft.'s were, that the pH^ liuVing alk>wed the 
raortga(i(or reto tiin posse^Mon of tho ship and to work 
and navigjite her in the nrHinary way, tho mortgagor 
had Ht»thonty tu have m>*H}ful and necetwary repaini 
diiue up<iu h«r, und that the deft, had a Utnt upon her 
for audi n'puini ns RgainsUhe plti ■ .■.':„.....' 
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this case defb. has no right of lian under which he 
could recover as against the mortgage. Sect. 70 of 
the Merchant Shipping Act, 17 & 18 Vict. c. 104, says 
a mortgagee shall not, by reason of his mortgage, be 
deemed to be the owner of a ship or any share therein ; 
nor shall the mortgagor be deemed to have ceased to 
be owner of such mortgaged ship or share, except in 
■0 far as mny be necessary for making such ship or 
tliare available as a security for the mortgage- 
debt He cited Dicktnton v. Kitchen^ 8 K. & Bl. 
789. 

Mettiih, Q.C. for the deft. — I do not rest upon any 
of the clauses of the Merchant Shipping Act, but I 
apprehend that a party having a ship given into his 
care to repair, has a lien upon it for such repairs, as 
against all persons who directly or indirectly have 
assented to have it put into his hands ; but if a wrong- 
doer takes goods to be repaired that will not give the 
tradesman a lien upon sucli goods, as in the case of a 
servant taking goods which are to the order of his 
master. Here the mortgagee has left the mortgagor 
in possession of the ship for two years, and has 
allowed him to use her, and therefore it is clear that 
there was an implied authority f;iv<-n to him to order 
her to be repaired when she required it, and the ship 
Wright therefore has a lien upon her. It is for the in 
terest of the mortgagee that the ship should be re- 
paired. The test is, was it a wrongful act of the cap- 
tain of the mortgagor to have the ship repaired. If 
it was, then the shipwright has no lien ; but if the 
captaui had a right to order her to be repaired, the lien 
then is good. He cited the case of the Wataga, Swubey 
Adm. Rep. 165, as to repairing foreign ships. 

Welsby, — This is a contract between the mortgagor 
and shipwright. It may be that the mortgagee allows 
the mortgi^or to use the ship, but not to make con- 
tracts for him, and it is not found that the mortgagee 
ever knew that the ship required repairs ; and I can 
lee no implied contract to pledge his credit or create a 
debtor lien. 

£rle, C. J. — ^This was an action of trover brought 
by the mortgagee of a ship against the deft., who is a 
shipwright, and who had repaired tiic ship by the re- 
quest of the mortgagor, the latter being allowed to 
remain in possession after the mortgage was executed. 
The deft, contends that he has a lien upon the ship 
for the repairs which has done, and I think ho is right. 
There seems to be no direct autitnrity upon the present 
question, but I presume it must frequently have arisen 
but never adjudicated upon, because it has always been 
thought that such right existed. I put it upon the 
ground that Mr. Mellish has put it, that the mortgngee 
made the ship a source of profit, subject to be taken 
by him when he should think fit, and I think that he 
gave by implication tbo mortgagor authority to keep 
the ship in repair in order that sho might earn freight 
and so repay the debt. The case has found tliat the 
Government surveyor rcpoited the ship as uiisea- 
worthy, and therefore she would ce.nsc to bo a 
source of profit unless the repairs had been done ; 
the mortgagor therefore pnts her into the hands 
of tlie tradesman, and he does what is necessary, 
the charge amounting to 800/. ; and, according to all 
ordinary usages, the tradesman has a rigiit not only to 
enforce payment for the work which he has done, but 
also to have a lien upon the property, so that the owner 
cannot take it away until the money has been paid. I 
think it was the intention of the mortgagee that the 
mortg:igor should have power to order the vessel to be 
repaired. Sect. 70 in the Merchant Shipping Act does 
not seem to interfere with this decision ; it docs not esta- 
blish the right of the inortgngCH as against the traHes- 
mim, nor does it negative liLs right of Hcr«. No doubt 
^OoL is a Inrge sum for the mortgagee to pay, but it is 
found that unless the repairs were done the ship 
iroajd jmA hxn been able to go to sea ; therefore she is 



improved to that amount, and the shipwright hsfing 
done the work, I am of opinion that he has m iJeBupoi 
her, and therefore our judgment must be tor the 
deft, 

WiLLKs, J.— I am of the same opinion. The moit- 
gagee has a property in the ship for the porpoN «l 
securinghisdebt,and the mortgagor remaining in poM» 
sion has a right to use her in the ordinary way in wUei 
sliips are used, and unless he conld have her icpatni 
on the usual terms, he would be unable to do ao. 

Byles, J. concurred. Judgmtntfor the d^ 



Siulitctal atoxxivxittn of tfie 9nb| 
(itounnl. 

Reported by Jamks rATKosoN, Esq., of the Middle Tonpli, 
iiarrister-at-Law. 

Friday, Mardi 15. 
(Present— The Right Hon. Lord Kingsdown, Sir I 
Kyax, Romilky, M.R., and Sir J. T. Colbuidgk.) 

The Independence. — The Authur Gordox. 
Ship — CoUUion — Afercftant Shipping Act 1854, 1.29 

— «S'At/is going in tame direction — Steamer with «U 

in tow. 
The 269/A sectitm of the Merchant Shipping Act 185 

applies only to a case when vessels meet in cppoA 

directions end on, or neitrly so, aiui not to vtsss 

going both in the same direction or nearly so» 
A steamer with a ship in tow is in a different sitmtis 

Jrom a steamer unincumbered, and is not bowd I 

give way to a sailing ship close-hauled. 

This was an appeal from a decree of the Adminit 
Court in cross causes of collision. 

In the course of his judgment the learned judge D 
Lushington made the followmg observations :—Tl 
first obsen'ation that I wish to address to you is wit 
regard to the supposed bearing of the Act of Psifi 
mcnt upon tliis case. It appears to be an admittx 
fact that ti)0 Arthur Cordon was proceeding on 
north north-west course, and tliat the other vessel « 
proceeding on a west-north-west course. Now 1 1 
clearly of opinion that the Act of Parliament h 
nothing to do with this case — nothing whatever, 
conceive that the 296th section of the Act of Paifii 
ment was meant to apply to the case of two veni 
meeting end on, or nearly so ; the effect of obeying ti 
statute would then be to make the vessels diverge 
different directions; whereas in this case, if be 
vessels ported, they would have followed eaeh othf 
and it would have depended on the speed they «t 
going whether they came into collision or not I fas 
therefore no hesitation in requesting you to discard fit 
your minds all consideration of the Act of Parliaiw 
. . . Now, this being the state of the case — the Arih 
Gordon close-hauled on the port tack, and the stesn 
towing this largo vessel — was the steamer bound 
give way to the Arthur Gordon, or was the Atik 
Gordon bound to give way to the steamer? Suppon 
the steamer to have had no vessel in tow, it is admitt 
on all hands that she was bound to get out of the wi 
of tlie vessel that was close-hauled. Now, in hm 
daylight, does the fact of the steamer having anotb 
vessel in tow take away that obligation upon her 
get out of the way of the sailing vessel that was dos 
hauled ? That will be for you to determine ; but 1 
us l<)ok at the reason of the general rule, wberebj 
steamer is bound to give way to a sailing vessel das 
hauled. It is this, that a steamer is able to go in t 
teeth of the wind; she can either port herhehn 
starboard her helm, or stop her engines, or revti 
them ; in fact a steamer, ^tean1ing alone, can do so 
thing. Hut that, to a certain extent, a steamer hari 
u vessel in Uvr may not have the same fbciiitv 
movement as if unincumbered, I admit to be tn 
This being so, -was the steamer, having tbit abip 
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bound or not boond to give way to the Arthur 
don^ which was clote-hanlcd ? This is important, 
use, if bound to ^vo way to the Arthur Gordtnt^ 
the Arikur Goirkm had a ri^t to expect 
she wonld do so. The Artkur Oorim, speculating 
I what tba steamer would do— if the steamer was 
id to give way — ^had a right to say, " I will so 
le my oonrsei under the expectation that you, a 
nnar, will comply with the rule and obligation upon 
of giving way." If you should be of opinion that 
steamer was not bound to give way, tlien arises this 
ition immediately, why did not the Arthur Gordon 
i steps to avoid the collision? If the Arthur 
■dos was bound to get ont of the way, she clearly 
nothing but keep her reach, and then she is to 
ne in that respect. Bat if you should bo of opinion 
b the Artkur Gordon was not bound to give way, 
n she was perfectly justiiied in expecting the 
imer would do what the law re({uired. Now let ua 
a step further. It appears to me, subject to your 
reetion, that the real truth of the case was this, 
It before the steamer starboarded her helm, the 
ladshod got into that position that the collision 
s almost, ^ not quite, inevitable. 1 mean to say 
it at the moment the steamer starboared her helm 
do not believe that the collision could then have 
Ok avoided : I do believe it might have been avoided 
nioote or two before, I7 the steamer either easing 
r engines or stopping, but I doubt whether that was 
t s state of tilings which would necessarily produce 
madiate danger. Simcock, seaman on board the 
Esmer, after stating tliot there was nothing to pre- 
It the steamer porting, says, *^ If we had starboarded 
r hflhn a great deal earlier, I should suppose we 
gbt have gone under the schooner's stem ; but I 
1 not say whether we should have done so if we had 
u^iMsded two minutes earlier. If wo had ported our 
la instead of starboarding, I cannot say for certain 
lether the collision would have been avoided ; but 
boding to my opinion, if we had ported, she would 
re hit ns instead of our hitting her ; she would have 
i u Bomewhere in the port waist I shoukl imagine." 
lat appears to me to be in plain words a description 
this state of things, that the vessels were so very 
•e to each other that neither by starboarding or 
ting oQiild the collision have been avoided. Who 
a to blame for flie vessek being in that condition ? 
u it the fault of the steamer or the Arthur Gordon 
It the vessels got into that position ? It may be 
« that at the lost moment the collision might have 
SI avoided if the steamer's engines had been reversed; 
i aeoordmg to this evidence, neither by porting or 
rfttarding could the coUision at that moment have 
n avoid^ 

rbe owners of the Independence appealed against 
decree. 

rhe QHun^t AdoooaU for the app. 
>r. 7«MM, Q. C. and K. lAuhintfton for tlie resp. 
dutd KiSGSDOwn.^ln this case, on the 6th March 
O, a collision took place off the Great Orms Head, 
reen a brigantine of 347 tons, the Arthur Gordon, 
a steam-tug, the Independence. The collision was 
iolent that both vessels shortly afterwards foun- 
dt and crass-actions were brought by the owners of 
brigantine against the tug, and by the owners of 
tug against the brigantuie. The Court of Ad- 
lit J has decided that the Independence was alone to 
le, and from this decision the present appeal is 
ght. There is hardly any controversy as to the 
u The two vessels were both bound in the same 
itioD. The Arthur Gordon^ laden with a cargo of 
ore, was pieoeeding from the port of Barrow, on 
LaniBashire coast, to Neatli, in Glamorganshire, and 
iteam-tug was towing a large ship of 1000 tons, 
d the /. JT. j^, from livarpiDol to Holyhead, on her 
!• BdrtoL The wind mm irest or west bj eouth, 1 
[Maa Cab,] 



The Arthur Gordon was standing nortii north-west, 
cli^se-haulcd on the port tack. The steam-tug was 
standing west north-west, or nearly head to wind. The 
tide was running from tlio west; the sea was cokn ; 
the wind moderate. It was brood daylight, about ten 
o'clock in the morning, and there was ample seuroom. 
It appears that each vessel saw the other long before 
the collision, and noticed the direction in which the other 
was standing. Koch vessel held its course till just before 
the oolli8ion,when the Independence starboarded her helm 
and her stem caught the Arthur Gordon, on her star- 
board quarter. Upon this statement it seems difficult 
to understand how, without some fault on the part of 
both ships, an accident could have happened. It was 
contendod, on the part of the Independence — first, 
that the Arthur Gordon was alone to blame ; but if 
not, secondly, that at all events she in part contri- 
buted to the accident by negligence or misconduct on 
her part ; tliirdly, that whatever might bo the mis- 
conduct of the Independence, the Arthur Gordon 
could not recover, for that the clauses in the Merchant 
Shipping Act which provide that under certain circum- 
stances a ship which does not port her helm shall not 
recover damages applies to this case, and that the 
Arthur Gordon did not port her hehn. Upon the 
laiit point their Lordships have no doubt. They agree 
with the opinion expressed upon that subject by the 
learned judge of the Admiralty, whidi is supported 
alike by the language of the statute and by the 
reasons on which the rule is founded, that the statute 
applies only to a case when vessels meet in opposite 
directions end on, or nearly so, when the observance of 
the rule would make the vessels diverge, so as to pass 
port side to port side. If, therefore, the Arthur 
Gordon is on other grounds entitled to recover the 
whole or a sharo of tlie damage, there is nothing in 
the Act of Parliament to interfere with her right to 
do so. It was uiged in support of the decree that 
a steam-tug with a ship in tow is in no degree 
in a different situation from a steamer nnin^ 
cumbered, and thai as such a steamer would have 
been bound to give way to a soiling ship close- 
hauled, the steam-tug in this esse was equally bound 
to do so. Their Lo^ships ore not prepoied to adopt 
that prindple, and they agree with Dr. Lushington 
that there is a very matei^ distinction between the 
two cases. A steamer unincumbered is nearly inde- 
pendent of the wind. She can turn out of her course 
and turn into it again, with little difficulty or hicon- 
venienoe. She can slaokfln or increose her speed, stop 
or reverse her engines, and can move in one direction 
or the other with the utmost facility. She is tliere- 
fore with reason considered bound to give way to a 
sailmg vessel close-hauled, which is leas subjeot to 
control and less manageable. But a steamer with a 
ship in tow is in a very different mtuotion. She is not 
in anything like the same degree the mistress of her 
own motions ; she is under the control of, and has to 
consider the ship to which she is attoohed, and of 
which OS their Ix)rd»hips observed in the case of the 
Cleadon, she may for many purposes be considered as 
a part, tiie motive power being in the steamer and the 
governing power in the ship towed. She cannot, by 
stopping or reversing her engines, at once stop or luck 
the ship which is following her. By slipping aside 
out of the way of an approaching vessel, she cannot at 
once, and with the same rapidity, draw ont of the way 
the ship to which she is attached, it may be by a 
hawser of considerable length — in this case of about 
fifty fatlioms; and the very movement which 
sends the tug out of danger may bring the 
ship to which she is attached into it Even if the 
danger of collision be avoided, it may be much less 
inconvenient for a ship close-hauled to chsA!^ 
her course tlian {ot.aUi^w\\X\ai0DL\^«i(XaiSQAdL\A\wt 
to do BO. Thfik lindii)am^\;tactSsn^vtf&WL «\^^ 
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that it 18 not aoffident to throw the blnme oxclusirely 
npon the Independence, to urge that sde, as » Hteainer, 
was bound to make way for a sailing Tcssel closo- 
hatiled, and that she neglected to do so. They think 
that the Uw is accurately laid down by Dr. Luriiington 
in the case of the Kingslon-by-Sea, 6 Not. of Cases, 
651 ; 3 W. Rob. 155. He there says, addressing 
tha Trinity Masters : *' It may be necessary to point 
oat to yon the law of the case where a merchant vessel 
is in tow of a steamer. It is well known that, accord- 
ing to your rules (founded upon common sense and 
aomid reason), a steamer is always to be considered as 
haying the wind free." Then, after some observations 
upon a different subject, ho proceeds : ** But it is said a 
steamer being always considered as having the wind 
free, is she not to be considered so when she has a mer- 
chant vessel in tow ? I consider that to be a wholly 
different case. It is true a steamer is always con- 
sidered as having the wind free, but it does not follow 
that a steamer having a merchant vessel in tow is 
always free. That will depend upon the state of the 
wind and weather, the direction in which the steamer 
is towing, and what are the impediments to her course." 
Their Lordships never intended to lay down in the case 
of the Cleadon that a steam-tug in charge of a ship 
most be considered as a free steamer. The case, in 
truth, did not raise any such question, and was in all 
its material circumstances a contrast to this. In 
that case the A,ff, Stevens^ a sailing vessel close- 
hauled on the starboard tack, met the Cleadon in 
tow of a steam-tug proceeding in the opposite direc- 
tion. The time of the collision was midnight ; the 
lights only of the different vessels could be seen, and 
when they were first descried it could not be known 
by those on board the A, II. Stevens that the Cleadon 
was in tow of the steamer. The vessels were on 
opponte but nearly parallel lines, and if the A, II. 
SUvent had kept her course, as under the circumstances 
she watf entitled and bound to do, it was in the opinion 
of their Lordships probable that the A, II. Utevem 
would have gone dear both of the steam-tug and the 
ship which she was towmg. The steamer did keep 
dear of the A, H, Stevent, and the Cleadon was fol- 
lowing her when the A, JU, Stevens suddenly ported 
her helm and ran stem into the starboard bow of the 
Cleadon, Their Lordships were of opinion that when 
the order to port was given, the A. H. Stevens must 
have Imown, or ought to have known, that the Cleadon 
was in tow of the steamer, and could not posubly 
therefore do otherwise than follow her ; that the act of 
the A. H, Stevens in porting her helm was wrong, and 
was the sole cause of the accident. The first question 
of importance in this case then is, on which vessel was 
the duty imposed under the circumstances proved in 
evidence of giving way to the other. Now tlii<i r.ucstion 
was distinctly put by the learned judge to tl.cTrinity 
Masters, but unfortunately it received uo distinct 
answer. The facts are not in dispute. The steamer, 
with a large ship in tow, was proceeding against both 
wind and tide ; the schooner with all her sails set was 
sailing full and by, or, in less technical language 
as ntar the wind as she could be without lifting her 
tails ao as to unpede her course through the water. In 
this state of things, our nautical assessors inform us that 
the schooner might, without any difficulty and with 
very little loss of tune, have got out of the way of the 
steamer and the /. K, Z<., that she might either have 
gone astern of the /. K, Z., or have taeked, or have 
hove herself up in the wind, and thus have allowed the 
steam-tug and the ship to pass ; and they are clearly 
of opinion not only that she ought to have done so, 
bat that the steamer had a right to rely upon her doing 
so, and accordingly to hold her own course. They 
think, therefore, that the Arthur Gordon was solely to 
blame. ^ We are not, however, prepared to adopt that 
wnaloMiotL That ob0 reaael did wrong, by no tmkda 



proves that the other did right. We think that hiA 
vessels were bound to take snch measures a&,wlMiidsii^ 
was seen to be imminent, would be calcnlstfid to tmi 
it. It appears to us that the Artkw Gordon m tfi 
case, seeing that the steamer was bearing down « tk 
line of her course, was not justified in atteaaptiB^ ■ 
she did, to run across her bows, unless she was ^sili 
sure of effecting her object with safetj both to hnH 
and to the vessels which she was cnMSiDg. She vm 
herself on her port tack, and she knew that the stciBff 
had a ship in tow, and was not therefore in the am 
situation as the steamer unincombered ; she had » 
right to run into danger, and depend on the ifttam 
getting out of her way. We think, by the owae 
which she pursued, she occasioned the coDiskL 
But the question remains, whether the steamer £d 
what ordinary prudence reqmred in' order to avoid it; 
and we are satisfied that she did not. It is plain Art 
she might, with a very slight deviation from ^coone, 
after the risk of collision was apparent, have svoiM 
it. She did not actually starboard her helm till tk 
vesscUwere so close to each other that an aocidentvii 
inevitable, yet even then she all but cleared the sdeoaer 
striking her on the starboard quarter aboot tfaras jnk 
abaft the mizen riggin. It is clear that if tkt 
Independence had starboarded a minute or two oriar 
she would have gone astern o( the Arthur Gordon. Tk 
reason why she did not do so is apparent iron the evi- 
dence. There was no proper person on deck to ffm 
the necessary duections. The master was balov rt 
his breakfast; the mate was ashore; the deck vk 
left in charge of a common sailor, n yoongnuirf 
twenty-one, J. Williamson, who acted as mate, butev 
not competent to the task of managing the tog. He 
says in his evidence that he had seen the aehooDsiar 
nearly half an hour; that when he first saw borib 
was on her starboard tack ; that ahe then went absil 
on her port tack, bearing about four pointe on her pat 
bow of the steamer ; that she was approadiing thi 
steamer very fast under all sail ; that he watdiedkr 
from the look-out on fore deck till ahortlj befoie ib 
came in close quarters, when he went aft to the ■■ 
at the wheel to give him orders to starboard the hd^ 
Had he shouted to the helmsman instead of goagift 
it is probable that he might have been in time. Brt 
the helm he says was not starboarded till thsii « 
board the schooner waived their hahds to him to ttat- 
board. It was then too late. Had the master or sale 
been on deck and in charge of the tng, we hsnm 
doubt that the order would have been given in 
time and the collision avoided. Under these 
sUnces, we think it impossible to hold that there 
not on board the Independence snch want of 
care and skill as contributed to the aoeident. We urt 
therefore advise that the sentence below be altered bf 
ordering the damages to be divided, and the costs belpt 
must be disposed of according to the mk ef tki 
Admiralty in such cases. There will be no coati« 
either side of this appeaL Deereo varki 

App.*s proctors, Pritchard and Son. 

liesp.*s proctor, Rolhery. 

Friday ^ March 1 5. 
(Present— The Right Hon. Lord Kingsdowv, Sr t 
Hyxs, and Romiu.y, M.R.) 
Hayucy V. Bartlbit. 
mortgage of chattels— Ship~-^ersey—Rogittrei^i 

debt 
A hypotJiec of moveables without possession tf *jj 
recognised in Jersey, and the registraiion of em 
there only affects immoveable property. 
This was an appeal from an order of the fi>P 
Court of Jersey. 
Druce for the app. 
No counsd appeared for the reip. 
[ \jsA ^x»QiWKW«.— 'Thft a^pssl in titfi «• * 
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against a decree of the Royal Court of Jersey, 
ing a decree by the inferior court The ground 
appeal ia, that the courts have refused to give 

a mortgage security, under which the app. 
iiat ho is entitled to a preference OTcr the other 
B of the mortgagor, upon the proceeds of a ship 
ler legal process. It appears that in the year 
ad 1857 one Edward Allen was engaged io 
; a ship in Jersey, and that he obtained from 
s. a loan for the purpose of enabling him to 
m the work. The sum to be advanced was 
and to secure the repayment with interest, a 
rriting was signed by Men, dated the 18th Sept. 
r which he engaged to pay the said sum of 1000/., 
;ere8t at 5 per cent, and, after reciting that the 
ras borrowed for thepurpose of being applied to the 
ctingof a ship then building, the instrument pur- 
to assign over to the app., as a security for his 
s, the said ship and all the materials then in 
-d, or which might be used in the construction 
mpletion of the ship. By this instrument the 
IS to have the option of requiring, instead of 
t of the sum of 1000/., the replacement of 
stock of the Midland Railway Company. This 
on (not noticing, however, the mortgage) was 
ed in the Royal Court of Jersey on the 21st 
857. In April 1858 the resp. Bartlett ad> 
a sum of money to Allen for the same purpose 
pleting the ship, and took a mortgage of the 
ith notice, however, as the app. alleges, of his 
mortgage. In May 1858 a further agreement 
de between the app. and Allen, by which it was 
ed that, instead of the 1000/., the app. 
receive a transfer of 1200/. stock in the Mid- 
ailway Company, and the transfer of these 
vas secured by a mortgage of the ship. On the 
le 1858 the two mortgages, or instruments pur- 
to create a mortgage in favour of the app. and 
Bpectively, w6re duly registered in the Royal 

Allen having become insolvent, the ship, still 
lete, was sold, and the various persons having 
ipon the proceeds were invited to come in. In 
3g the priority of payments amongst the claim- 
le court gave a preference, first, to the ship- 

who had been employed in the construction of 
», whose rights are not now in controversy ; and, 
jT, to those who had contributed money or mate- 
:lie construction of the ship, ranking in the 
ae the app. and Bartlett and the other reaps., 
d also made advances for the same purpose. 
>. insists that he is entitled to priority over all 
Arties, in respect of the earlier date of his morf- 
This case was heard before us ex parte, no 
appearing for the resp. ; but we have inquired 
e law of Jersey upon this subject, and we find, 

1 most satisfactory report made to us by 
■iliff of Jersey, referring to the text 
irrien and two decided cases, that in 
land, as in many other countries, the hypothec 
eables unattended by possession is not recog- 
and that registration of a debt is material 
I it affects immoveable property. The whole 
ion, therefore, of the app.'s case in this re- 
lils, and it is not necessary to consider how far, 
reen himself and Bartlett, he could have main- 
the priority which he insists upon. He corn- 
however, further that ho has not been allowed 
id upon an equal footing with the resps. as 

the proceeds of the ship for the whole of his 
I ; for that whereas lie had obtained an order 
mtnt by Allen of 1155/. as the value of 1200/1 
a the ilidland Railway and costs, yet he was 
id to share with the other creditors in the 
s of the ship to the extent of only 1000/1, and 
01 fomitted as to the remainder of his debt to 
ritli tl» general cnditon of Alien. The gnrasd 



upon which this course was adopted appears to have 
been this : The court has recognised a right, on the 
part of all who have contributed to the building of the 
ship, to have the proceeds applied in discharge of their 
demand, as having in effect a lien on the ship. Nothing 
has been offered to us in argument to show that this 
is not the law of Jersey, and mdeed it is the sole 
foundation on which the app. can mamtain the pre- 
ference which he has actually obtained over the 
other creditors. This being so, the court seems to 
have Uiought that the app.*s daim of preference must 
be limited to the simi which he had actually advanced 
for the purpose of building the ship, viz. 1000/1, and 
that, as to anything further which he was entitled to 
receive in respect of the value of Midland Railway 
stock exceeding 1000/1, that was a claim for which be 
had no lien on the proceeds of the ship. Their Lord- 
ships cannot say that the court was wn>ng in that view 
of the case, and they will humbly advise her Mi^esty 
that the decree complained of should be affirmed. 

Jjecrec ij^SmMo • 
App.*s solicitors, J. and C, RMuon, 



00T7BT OF APPEAL IN OHAKCOmT. 

Reported by C. H. Kxxinc and Thomas Bwoommbaxk, 
Eaqra., Barrlster»-at-Law. 

March 16 and 20, and Ma^ 7. 
(Before the Lord Cilangellor (Campbell) and the 
Lords Justices.) 
Marriott v. Tue Anchor Revebbionabt 
CoMPAmr (Limited). 
Mortgage of a vessel — Mortgagee in possessiot^-^Hit 
speculation with the ship — Trading— Sale ^Hiseon^ 
duct generalig with respect to i&e ship — Bight of 
using mortgaged vesseL 
The defts, toere mortgagees of the pU.*s nessel^ and 
took possession qf her in that character. Theg then 
commenced running her on the station from which 
site had some time previotislg io the mortgage 
been withdrawn by the mortgagor , agaimt his re- 
monstrances^ and liis notice that loss would be therebg 
ittcurred, Theg then put the vessel up for sale, mis- 
describing lier in a very important particular, and 
under conditiotu of sale against whwh the plL re- 
monstrated, as damaging to the sale. The Mp was 
knocked down to the mortgagees thems^fes, who 
dfitrwards sold her by private contract : 
Held (agreeing with the decision of Stuart, VIC), that 
the vessel had been used in an improvident manner 
by the mortgagees, and in taking the accounts, on 
bill filed by the mortgagor, th^ were ordered to be 
charged wUli Oie vahie of the iAip andJUtings at the 
time when they took possession (^her. 
Per the Lord Chancellor: The mortgagee of a 
vessel taking possession of her, can einly knrfuUy 
use her as a prudent man would use her ^ she 
were his own property. 
Lord Justice Turner was, however, of opmum thai 
the mortgagee sliould be charged with what the ship 
would liave earned if she had been employed in the 
due and ordinary course, and should not be charged 
with any damage beyond ordinary wear and tear. 
The first duty of a mortgagee is to sell the ship, but 
he is not boimd to sell at every sacrifice; on the one 
hand he would be chargeable if he made a reckless 
sale, and on the other he would not be charged, if in 
the prudent exercise of a fair discretion he abstained 
from proceeding to a sale. 

This, was an appeal by the defls. the Anchor Re- 
versionary Company (Limited), against a part of a 
decree of Stuart, V. C, which is reported 3 L. T. 
Rep. K.S.538. 

The fliiOBBMiinGes of the case are ■• follows:— 
The pit. WiUiam AdiQi|tellitip!(A.Vi,iiKfi.v»^^ 
numOi of Juky UM "itvfk^ft vuvrk ^ ^^ ^)r*^ 
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iteamship ; and, being desinnu of refitting and repair- 
ing her, he applied to the defts. the Anchor Rever- 
tionarj Company for a loan of 1000/. npon a mort- 
gage of the vessel in question. The company consented 
to make the loan, and on the 24th Jolj 1858 they 
advanced to the pit. 1000/. on his eiccuting to them 
the usnal shipping mortgage, comprised in a printed 
fom, nnder the Merchant Shippmg Act of 1854, and 
also an indentnre by which tho pit. covenanted to 
repay the said sum of 1000/. by instalments, vrith 
interest at 10 per cent. The pit. also deposited with 
the defts. a lease belonging to him, and a policy of 
insiinuiee on his own life, by way of additional security. 
The pit expended the said snm of 1000/., and also a 
oonsiderable amount of his own moneys, in effecting 
the necessary repairs, and in particular he supplied the 
vessel with a new boiler, for which alone he paid nearly 
900L He then employed the vessel in conveying goods 
and passengers between London and Ipswich until Oct. 

1858, and again during the months of June and July 

1859, when, finding the traffic unprofitable, he with- 
drew the vessel from that station with a view to 
selling her; and he entered, as he alleged, into a 
Mi^otiatioa for the sale with a company, called the 
Waterman's Steam-Packet Company, whidi had steam- 
vessels plying on the London and Ipswich station. 

Prior to entering into this aUegcd negotiation the 
pit. had paid off the first instalment of 250/., part of 
the said loan, leaving a balance of 750/. due, and being 
unable to provide for future payments, or some or one 
of them, at the appointed time, the dcfts.(the company) 
commenced an action, and by consent obtained judg- 
ment at law for 1200L against the pit. Before the 
agreement for sale to the steam-packet company could 
be completed the pit. was again in default in his 
payments to the defts., and they took possession of tho 
vessel on the 20th July 1859. 

Immediately upon taking possession the company, 
In spite of the remonstrance of the pit, commenced 
nmning the vessel between London nnd Ipswich, and 
granted return tickets by her till the end of September 
tiien following. The pit and his solicitor pointed out 
to the solicitor of the company that the company had 
no power to enter into such a speculation, and' they 
called attention to the injurious consequences likely to 
arise therefrom. The pit. also pointed out that the 
vessel was insured for only half her value ; and that if 
the company persisted in running her, it might lead to 
the destruction or the depreciation of the property. 
The company, in reply, insisted on their right, as mort- 
gagees, to act as they thought fit 

The pit, by his solicitor, applied to the company for 
a copy of his mortgage-deed, but the company refused 
to produce the same or to supply a copy thereof, 
all^^g that they stood on the undoubted right of a 
mortgagee not to produce the deeds until he was paid 
off. 

The company advertised the ship for sale on the 3rd 
Aug. 1859, under conditions and particulars of sale 
against which the pit. remonstrated, as calculated 
to prevent anything like a beneficial sale of the pro- 
perty, and the sale was postponed in consequence of 
some dispute between the parties. Meanwhile tho 
defks. (the company) coutinned to run the vessel, so 
that intending purchasers had no opportunity of in- 
specting her ; and in the middle of August she was 
again advertised for sale under the same conditions. 

By No. 4 of these conditions it was provided as 
follows : — " The bill of sale and transfer of the vessel 
shall be prepared by and at the expense of the pur- 
chaser ; and on the completion of the purchase the pur- 
chaser will become entitled to the engagement that has 
been entered into with the captain, engineer and crew 
of the vessel, to cany passengers between London-bridge- 
wharf, Ipswich and Walton-on»tho-Naze, up to the 
9rd Oct, The jynrcfaaser shall enter into an under- 



taking with the vendors to fulfil the engagements tnd 
to discharge the obligations created by the \ant of 
rotum tickets." 

The particuhirs of sale stated that the vessel wa 
fitted with " two steam boilers, one new last Joly 1858)* 
when the fact was that the vessel was fitted with qm 
large and powerful boiler only, which waanewJnlj 
1858. The pit upon this informed the defts. that tke 
particulars of sale contained a misdeaeription of tb 
vessel, but he omitted to point out in what the mil- 
description consisted. 

The pit and his solicitors, prior to the sale advv- 
tised for the 3rd Aug., protested against the 4tfa coa- 
ditlon, as calculated to prejudice the sale, bat tJM 
company on that occasion refused to accede to soeh ob- 
jection, and about the middle of Angnst proceeded tt 
sell. An auctioneer named Horn was employed, nd 
when the vessel was put up there were very lew lad- 
ders, and the vessel was knocked down to the eompsoj 
for 950/. Subsequently to the sale the company eoa- 
tinned to run the vessel till September, when they mU 
her, as they alleged, by private contract for 750£^ Mtao 
notice of such sale was given to the pit nntil the shm 
was fully completed. 

The defts. (the company) alleged that the spseils- 
tion with the said vessel, in running her betM 
London and Ipswich, had entailed heavy losMi oa 
them, and they claimed to be entitled to chains tte 
pit with the losses consequent on snch use oif thi 
vessel, and claimed a balance due to them in tUr 
account with the pit, and threatened to issue exm- 
tion on snch judgment against the person and prapKty 
of the pit 

The pit charged that the defts. (the company) nd^ 
have sold the ship under the power contained in the lltf- 
chant Shipping Act 1854, or, at all events, thattkj 
ought not to have traded with such ship, and oi^ 
not to have ofierod her for sale under such disudna- 
tageous conditions as those mentioned, and that is 
their accounts the defts. ought to be charged widi tks 
value of tho said ship at the time of theur taking pos- 
session of her, and ought not to bo allowed the hMM 
alleged to have been sustained in trading with Inr. 

The pit. further alleged that nothing was dne £roB 
him to defls. (the company), but that, on the ooBtniyt 
a balance was due from tho company to him. 

The bill prayed for a declaration that the defts. (tti 
company) ought to be charged with the value of tho 
vessel at the time of, or at a reasonable time aftfff 
their taking possession thereof ; for an account of whA 
was due to the defts. in respect of the mortgage; M 
tnat in taking such account the defts. mi^t »A tt 
allowed to charge the pit with any losses conaeqimtoa 
the trading by them with the said vessel, the pit eAi^ 
ing to pay what, if anything, should be found doe fits 
him ; but if it should appear that s balance waa das Is 
him, for payment thereof with interest by the defti. ; sad 
for an injimction to restrain the action. 

The company subsequently issued ezeeniion ■P^ 
the pit for 450/:, of which 800/. aroae from Mi 
consequent on their trading with the vessel 

It did not appear from the evidence of the doAft 
that they had actively advertised the vessel for fiH * 
sought luFter a purchaser, or that they had made apfi* 
cation to the Waterman's Steam Packet Companv, Wtt 
a view to their becoming the purchasers, or had tatai 
any trouble in order to dispose of the ship adw 
tageously. 

The V.C., by his decree, directed an faiqniry h 
chambers, to ascertain what was a fair earn ^^ 
which to charge the defts. as the value of the ddp 
at the time when they took possession of her; do- 
clared that, having regard to the way in which tko 
defts. dealt with the ship, stores and efiects in tht 
pleadings mentioned, after they took posnsskm theitrf 
on the 20th Joly 1859, the defts. wwe, in taloBg Ai 
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' directed, to be charged with the value 
unship, fittings, stores and effects at 
they so took possession thereof, and 
ef clerk to ascertain and state what 
no thereof when such possession was 
nour farther directed the usual ao- 
was due for principal money, interest, 
I7 mcnrred before the 20th Jul/ 1859 
f of the siud vessel, and made a diree- 
be defts. upon taking the said accounts 
d be ascertained to be the valne of the 
^ stores and effects. His Honour 
le defts. to paj to the pit. the costs of 
od including the hearing. 
>ealed. 
., Gifardj Q.G. and Dickenton sup- 

a. 

and J. W. De Longumlh Giffard, for 
ted his Honour's decree. 
; cases and authorities were referred 
argument t^/mn^r v. IHchardson, 2 
(; KertwOl v. Biakop, 2 Cr. & J. 
V. ffartm, 5 Beav. 9; S. 0. 1 Ha. 
tmtg, 5 De G. & Sm. 210 ; FeUham v. 
& Sm. 307 ; Jaikma v. Jonet, 2 Giff. 
. Catmove, 1 H. & N. 423 ; European 

Boyal Mail Company v. Boyai J/ai7 
wtpany^ 4 K. & J. 676 ; De Mattar. 
t Hem. 79 ; Jones v. Smithy 2 Ves. jun. 
r. iViee, 1 Sim. & St 581 ; Brigffe v. 

& C. 30 ; Perrens v. Johnion^ 3 Sm. 
tghes V. Wmiam, 12 Ves. 493 ; Dob- 
lare, 216 ; Sandon v. Hooper, 6 Beav. 
WhUe, 15 Ves. 432 ; Truioek v. /Zo^, 
ones V. MaUhie^ 1 1 Jur. 504 ; Abbott 
, 42, &c ; 3 & 4 Will. 4, c. 5.% s. 42; 
. 104, ss. 60, 66, 70, 71, &c 

having been heard in reply, 
ips reserved judgment until the 7th 

XANCELLOR Said :— This case depends 
s of fact to be drawn from conflicting 
a careful examination of that evidence 
:ta I think are established : That on 
958 the pit. mortgaged the steamer 
efts, for 1000/. advanced by them to 
essel was then employed in carrying 
;oods daily between London and Ips- 
.000/. being laid out in repairing her, 
ed by the pit. in this traffic till the 
ly 1859; that from the rivalry of a 
my and a railroad the pit lost a con- 
»f money by so employing the vessel 
lat he prudently withdrew her from the 
into a dock, cleaned her, painted her 
er sale ; that the vessel might then 
to advantage for a much larger sum 
irds produced ; that 750L of the 1000/. 
itill due, for which the defts. brought 
lad obtained a judgment, they on the 
took possession of the vessel as mort- 
iew of again employing her in the same 
' were told it would be imprudent to 
r nevertheless took her from the dock 
, and imprudently employed her in the 
sen London and Ipswich ; that she was 
ivperly manaeed, and was injured in 
th other ships oetween London and Ips- 
t was no engagement with the captain 
navigated her, which required her to 
I trade; that the defts. imprudently 
1 this trade till the end of September, 
ible sums of money were lost in such 
id that, in the beginmng of October, 
' • very small sum of money ; that they 
fatf pit. far HuBtnm ta itr valae^ and 



that tbey sought to charge him witli all the sums laid 
out upon her, and the loss sustained by so employing 
her between July and October. The counsel for tha 
apps. contended Uiat they had, under the 17 & 18 Vict, 
c 104, s. 70, an unlimited right to employ the alup aa 
they thought fit, so that they were not guilty of '* wiliiil 
default,** until they were reimbursed the full amount 
ot the mortgage-money, with interest and expenses; 
but the counsd for the resp. insisted that the mort^ 
gagee of a ship who takes possession has no right to 
use her at all except with a view to sell her forthwith, 
and is bound to sell as speedily as this act can with 
prudence be done. I cannot concur in the unlimited 
right of the mortgagee to use the ship, aa the owner 
might do, notwith^anding the dieta of Wood, V. G^ in 
JEuropean Company v. Aryal Mail Compamg, 4 IL & 
J. 676, which have produced this marginal note : " A 
mortgagee of a ship has power, under the 70th section 
of the Merchant Shipping Act 1 854, to use aa well aa sell 
the ship, «sm6/s.** I doubt whether the enactments in 
the statute referred to as to the rights and liabilitiea 
of the mortgagee of a ship, which regulate the relation 
between the mortgagee and third persons, and protect 
him both from clunis founded on contract and on tort 
till he has taken possession, are intended to vary or 
regulate the power of the mortgagee as between him 
and the mort|;agor. At any rate, they cannot be in- 
tended to empower the mortgagee^ at the expense and 
risk of the mortgagor, to send the ship to any quarter 
of the globe, and to employ her in any trade for which 
she may be adapted for any indefinite length of time. 
Is the burden of repairs and of paying the master and 
seamen, and of all the ship's disbursements, to be borne 
by the mortgagor? Is he to be charged for insurance, 
and, if the ship is wrecked uninsured, is the loss to 
fall upon him, he being still liable for the balance of 
the unrepaid mortgage money? Nor can I lay down 
the strict rule that the mortgagee can never lawfully 
employ the ship to earn freight, or that, after taking 
possession, he must allow her to lie idle till he may 
prudently sell her. He may take possession when she 
is prosecuting a voyage under a charter-party ; and, at 
the end of the voyage, it is easy to conceive drcom- 
stanees wliich would justify him in a temporary em- 
ployment of the ship while waiting for a favourable 
opportunity to sell lier. What is said by Lord Holt, 
in Coggs v. Barnard, Ld. Raym. 909, against the use 
of any chattel bailed by way of security, which might 
be injured during the use made of it, cannot 
safely apply to the mortgage of a ship. But al- 
though there may be a great difficulty in defining 
the exact limits of the power of the mortgagee to use 
the ship, this, I think, may be laid down with perfect 
safety and confidence, that if the mortgagee does take 
possession, ho can only lawfully use the ship as a pnv- 
dent man would use her, she being his own property. 
Now it seems to me that the defts. used the ship veiy 
imprudently and unjustifiably, and that they cannot 
throw upon the pit. the loss sustained by this user, 
and make him suffer from the deterioration in value of 
the ship between the time of taking possession and the 
sale. But instead of taking the account on the footing 
of '* wilful neglect,** including all disbursements and 
receipts, and having regard to the deterioration of the 
ship while in possession of the mortgagees, I think the 
V. G. has done well by granting the first prayer of 
the bill, and declaring *'that having rq^aid to the 
way in which the defts. dealt with the mortgaged ship, 
and with the stores and effects of the said riiip after 
they took possessbn thereof on the 20th July 1859, 
the said defts., in taking the accounts directed between 
them and the pit., are to be ohu^ with the value of 
the said ship, and the said stores and efiVcts, at the 
time when they so took possessioa thereof." This 
seems to me to be a HBi^ViinnAA ^ AwSossS^'s ^ite% 
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ought then to have been sold, I think that the pit. ought 
to be credited with the snm which it can be shown 
they then would have fetched, and the defts. acting as 
reckless owners, cannot complain if thej are treated as 
purchasers at a fair market value. It is only against 
this part of the decree that the appeal is brought, and 
I am of opinion the appeal should be dismissed. 

Lord Justice Knight Brucb considered that the pit. 
had a right to charge the mortgagees with having elected 
to become owners of the ship, and to dispute their 
right to deal with the vessel as they had dealt with it. 
ffis Lordship gave no opinion as to the right of a 
mortgagee to use a ship, but he considered that in this 
case the conduct of the mortgagees was such that the 
ooort could not approve of it ; that the decree of the 
court below was right, and that the appeal must be 
dismissed. 

Lord Justice Turner said : — The principal question 
which was raisedin the argument of this appeal is, as to the 
rigiht of a mortgagee of a ship who has taken possession 
to use and employ the ship, and to be allowed in the 
mortgage account any loss which may arise in conse- 
quence of such use and employment, accountuig, of 
coarse, for any profit which may be derived from it. 
It is not, perhaps, necessary for us, under the circum- 
stances of this case, to give any opinion upon this question, 
considered as a general question affecting all cases of 
mortgagees of ships. Assummg that the question of 
right ought to be decided in favour of the mortgagee, 
I think tiiat he would be bound to exercise it with care 
and caution, and I am of opinion that the defts. in this 
case have dealt with the vessel of which they took 
possession as mortgagees so improvidentiy and impru- 
dentiy as to disentitle them to the benefit of the right. 
The vessel, at the time when she was mortgaged to the 
defts., and until very shortly before the defts. took 
possession of her, was employed in the trade of carrying 
passengers and goods between London and Ipswich 
in competition with other vessels engaged in the same 
trade between the same ports, but before the defts. 
took possession she had been withdrawn from the 
line. The defts., however, when they took possession 
again employed her in the same trade and embarked 
her in the same competition, and they continued to do 
so until she was sold. This use and employment of 
the vessel was not in the ordinary course, and it was, 
as it appears to me, very little, if at all, short of cm- 
barking her in a trading speculation, for the evi- 
dence shows that the profits of vessels which 
are thus employed are, to a considerable extent 
at least, derived from the sales of provisions on 
board the vessels. The defts. are the lesfi excusable 
for having thus employed the vessel, as it appeara that 
before they took possession the trade had been a losing 
one ; but it was said for the defts. that they were not 
informed of this, or of the vessel being taken off the 
line. I think, however, they were bound, before em- 
barking the ressel in such a speculation, to have in- 
quired into these matters much more carefully than 
they appear to have done. It was also attempted on 
the part of the defts. to justify their course of proceed- 
ing upon the ground of obligations to the master and 
sailors created by the ship^s articles ; but I think there 
is no foundation for this argument, either upon the 
construction of the articles or upon the facts of the 
case. My opinion therefore is, that under the 
circumstances of this case, the defts. arc not 
entitied to be allowed the loss arising from their 
employment of the vessel. I desire, however, not 
to be understood as intimating any opinion unfavour- 
able to the right of a mortgagee of a ship to 
employ her in the due and ordinary course. With re- 
spect to this question, I do not understand the learned 
L. C. or my learned brother to be of opinion, nor do I 
collect from the note of the V. C.'s judgment that he 
waa ci cjmm^ that a mortgaeee of » ship tftkiog pos- 



session could at no time and under no < 
be entitied to use and employ the ship otherwise tba 
at his own peril, and certainly I am not of that ofi- 
nion. I think that the first duty of the mortgigK ii 
to sell the ship, but I do not think that he is bouj 
to sell at every sacrifice. He might be chaigeaUs i 
he made an imprudent and reckless sale, and be ouf^ 
not to be charged if, in the prudent ezerdse of a !■ 
discretion, he abstained from proceeding to a sale. Ii 
the exercise of this discretion I think that he is cb 
titied on the one hand to have regard to his own in 
terest, and bound on the other hand to respect the m 
terest of his mortgagor. It is to be remembered thi 
the equity of redemption is the creature of a eon 
of equity ; that the mortgagee has at law the afaaoliit 
titie, and that the object of a court of equity EUHt b 
to do what is just and fair between the parties, havii^ 
regard to the rights and interests of both of 
and it is to be remembered also that the 
may at any tune relieve himself by paying the x 
which is justly due upon the mortgage. These cos 
siderations lead up to the question, nhaX is to be dos 
in cases in whidi a sale cannot reasonably and pn 
dentiy be effected ? Is the mortgagee in such a ca 
bound to keep the ship unemployed, except at his owi 
risk ? or is he justified in employing her at the ride 
the mortgagor ? This is a question oif great impoctaao 
as affecting property of this description. It cannet h 
doubted that if it were to be held that the mortgip 
was not entitled to employ the ship at the risk of tk 
mortgagor, there would not only be great diffieilt, 
in raising money upon such mortgages, but grei 
danger of the property being sacrificed by msA 
gagees being driven to hasty and improvident sake 
and, on the other hand, if the right to empk; 
the ship were conceded to the mortgagee, tber 
would be, no doubt, danger of the mortgagor ba| 
involved by the mortgagee in speculative adves 
tures. The public policy of the country b not, 
think, without its bearing upon the present questioi 
It is entirely in favour of the employment of shipping 
and if the mortgagee had not the right to empk^ tib 
ship at the mortgagor's risk, there would be evideotl 
great danger of mortgaged ships remaining idle so 
unemployed. The Merchant Shipping Act does oc 
seem to me to decide the question ; but I do not thio! 
that its provisions are in any respect unfavourable 1 
the case of the mortgagee. With the exception of tb 
case before Wood, V.C, no authority bearing directl 
upon the point was citdi in the argument, nor have 
myself been able to find any. The case therefore mo! 
be looked at upon principle, and, looking at it froi 
that point of view, and having regard to what hi 
been already said as to tiie relative positions of morl 
gagees and mortgagora, I think the right oondusioe s 
that a just medium must be taken between the dtf 
culties to which I have referred, and that it on^t i 
be held that the mortgagee has the right pmdenUyafl 
properly, and exercising the sound discretion which 
prudent man would exercise, to employ the ship at tl 
risk of the mortgagor. The cases as to mines sem 1 
me to bear out this view. There is a difference i< 
deed between the case of a mine and a alii] 
The mine might be drowned if the working vei 
not continued ; but that, I think, is a difference r^her i 
extent than in principle, for a ship, if laid up, ooiil 
hardly be preserved from deterioration. The esse * 
a mortgage of a share of a ship seems to me also 1 
furnish a strong argument in favour of the view whic 
I have taken of the right of the mortgagee. It wool 
be difficult to say that there could be one rule as I 
a mortgagee of a share of a ship and a different nk s 
to a mortgageo of an entire ship ; and surely it wool 
be going too far to say that a mortgagee of a share of ^ 
ship is bound not to concur in a voyage on which U 
oo-vwners haye detennined, aod to reqoim •ecatily I 
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' the Talae of the share rather than to take 
foyage. It h, therefore, upon the special 
«s of this case, and not npon the gronnd of 
;eo not being entitled to nse or employ the 
tlj and in the due and ordinary conrsc, 
cor in the principle of the decree. But 
the principle of the decree, I regret to say 
I myself unable to concur in the details 
V. C. has charged the defts. with the 
>f the ship at the time they took pos- 
ter. They took possession as mortgagees, 
ts done by them, although not done in 
xercise of their rights as mortgagees, 
heless, as it seems to me, done by them 
amcter. They had no power or autho- 
ert themselves into owners, and I am aware 
n which the court has dealt with the mort- 
ner, and charged him with the yalue of the 
property as ^ he had become so. There 
ly bo cases in which it may be right to do 
for instance, there is a distinct and indepen- 
; but, so far as I can see, there appears to 
di in this case, and I think there is great 
deviating from the settled forms of decrees 
ish the best evidence of the law of the 
introducing new forms, by which the law of 
lay be unsettled. A mortgagee of houses 
tnipying the houses or farming the lands, b 
with an occupation rent, and upon the same 
think the defts. ought to be charged with 
»s8el might have earned if chartered in the 
use. I think, too, that the defts. ought to 
with any damage beyond ordinary wear and 
m.iy have arisen in the course of their cm- 
)f the vessel ; but with all respect to the 
all deference to the L. C. and my learned 
link the decree should have gone no further, 
course in the usual direction as to wilful 
D my opinion, therefore, the decree ought to 
n the mode pointed out, but the L. C. and 
iice, L. J. being of opinion that the decree 
I ought to be aiBrmed, of course the appeal 
imisacd. 
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jAXBs Patkbsox, E«q., of the Middle Temple, 
Barrlstar-at-Law. 
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BbISTOWE tr. WHIT3IORE. 

tier advancing money — Lien on JreigJU — 
is lien — Adoptioih of agent's contract by 

yntract has been entered into by one num as 
r another, the person on whose behalf it has 
tde cannot take the benefit of it witltout 
its burdens, There/ot*e, where the master 
p entered into a charter-party, whereby he 
nlf to receive iJiefreight, and in considera- 
reqf to convey troops /or the Government^ 
i the vessel for thai purpose^ and he ad- 
money out of pocket, and drew bills on the 
or the rest of the expenses, to enable the 
arn the freight, which contract tlte otener 

rsing the order of Lord Cheltnsford, L.C), 
er, (f sued by the owner for the freight as 
ad and recewed, would have had a right at 
deduct the money so advanced, without 
a set-off, and he had a right in equity to 
cursed out of the freight so earned, such a 
falUng within the rule that the master has 
mUnary circumstances, a lien on thejreight 
u oMd ditbursemettts, 
ukydait and Chelmsford dUsentituf, 



This was an appeal from an order of Lord Chelms- 
ford, L.C., which reversed an order of Wood, V.C, as 
to whether the master of a ship was entitled to an 
indemnity out of the freight, or to a lien thereupon, in 
respect of expenses and liabilities incurred by him in 
earning it, such expenses bemg incurred in fulfilment 
of obligations specifically imposed by the charter- 
parties under which the freight was earned. 

On the I4th April 1855 John Beckwith Towse, of 
Lawrence Pountney-lane, London, was the sole regis- 
tered owner of the ship Kenihoorth, of 580 tons, and 
by an indenture of mortgage of that date, duly re- 
gistered according to the provisions of the Ship 
ISegistry Act, for the considerations therein men- 
tioned ho mortgaged the vessel with her freight to 
Robert James Brown for 3500/L, and the defbs. W. 
Itobinson and John Hcmiog became the assignees of 
this mortgage on 29th Aug. 1856. 

The Keiulworth being at the Mauritius, she was 
chartered by the pit. Bristowe, the master, to the 
Government for the conveyance of troops to England, 
and a charter-party, under seal, was entered into on the 
19th April 1856, between the pit. described as com- 
mander, owner of the vessel, of the one part, the Com- 
missary-General Lsidley, the senior commissariat 
officer at the Mauritins on behalf of the commis- 
sioners for executing the ofiice of Lord High Admiral 
of the United Kingdom of Great Britain and Ireland, 
for and on behalf of her Majesty, her heirs and suc- 
cessors, of the other part, by which the pit. let, and 
the Admiralty agent hired and took to freight the 
said ship for the purpose of conveying such officers, 
non-conunissioned ofilcers and soldiers, women, chil- 
dren, and other persons, with their baggage, and stores 
as might be ordered to embark by the major-general 
commanding the Queen*8 forces in tlie Mauritius, from 
Port Louis to Gravesend. The pit. agreed to provide 
and issue to the troops and other persons embarked, 
during the time they were on board, good, sweet and 
wholesome provisions, according to the particulars 
specified on a scale accompanying the deed; the 
quality of such provisions to be approved of by a board 
of oificets appointed to inspect the same. And he 
abo agreed to put up at the expense of the ship such 
fittings, berths, tables, forms, &c., as might be re- 
quured for the nse of the men, women and dbildren, the 
whole to be subject to the approval of the Deputy 
Quartermaster-General. To enable the pit. to comply 
with the terms of the charter-party, large quantities 
of provisions and other necessaries were purchased, 
and put on board the vessel, and other expenses were 
incurred in preparing her to receive the troops on 
board. The aggregate expense incurred for these 
purposes was 810/. 124. 9 J., of which the sum of 
64/. lis, 2d was paid by the pit. out of his own 
money, and to meet the residue amounting to 
745/. I5s. 7d., two bills, one drawn by him upon the 
owner, Towse, in favour of the persons at the 
Mauritius who had made him the necessary advances. 

'J'he vessel on her voyage to Gravesend touched at 
the Cape of Good Hope, and there on the 27th May 
1856 another charter-party was entered into, not 
under seal, between the pit. and Mr. John McGregor, 
acting naval storekeeper and agent victualler at the 
Cape of Good Hope, for the Commissioners of tlie 
Admiralty, for the conveyance of other troops to Eng- 
land, by which it was agreed that the vessel should be 
provided and fitted up according to an inspection 
report aimexed, as to accommodation, ventilation, 
fumigation and other requisites, at the expense of the 
vessel *, that the officer should bo provided with a good 
and sufficient mess according to certain specified par- 
ticulars, and that the men, women and ohildren should 
be victualled by the master of the vessel in conformity 
with a specified wsale, anii dAX«c^t& «k2|^ \n ^^* 
parties ; thA ptovwona tn^ '^tSwt \a \ft 'm w»^«»^ 
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qiuuitity for ninety-eight dajs, and to be subject to the 
inspection of a board of pfficers previons to their em- 
barlcation In supplying the provisions as required by 
this charter-party an expense of 700/. 15#. IdL was in- 
onrred, of which the sum of 27 L 7#. 9</. was paid by 
the pit. out of his own money, and for the residue 
amounting to 673/. 7#. 4d.^ a bill was drawn by pit 
upon Towso, the owner, in favour of the persons at the 
Cf^ who had made the advances. 

On the arrival of the vessel in the Thames, and 
before the cargo was discharged, she was seized by the 
defts. Robinson and Fleming under their mortgage. 
On the 29th Oct 1856 Towse, the owner, was ad- 
judicated bankrupt, the bills drawn upon him by the 
pit. were dishononred, and the pit. was threatened with 
actions by the holders. 

The Admiralty having refused to pay the freight 
until the rights of the parties should be determined, 
the pit filed this bill in the Court of Cb. against Towse, 
pra3ring that it might be declared that Uie pit. was 
entitled to be repaid out of the moneys duo from the 
commissioners the sums of 64/. 17«. 2c/. and 27/. 7«. 4</., 
and also to be indemnified out of the said moneys 
against the amount of the several bills and all claims 
and demands which might be made upon him. 

Wood, V. C, by his decree dated lOth Feb. 1859, 
declared tHat the pit was eutiUod as against all 
peivona interested in the freight to be indemnified in 
respect of his payments and liabilities made and incurred 
in fulfilment of the obligations specifically imposed by 
the contracts on the owners of the vessel as to the 
fittings and provisions of the ship. The defts. 
nppe^ed, and Lord Chelmsford, L. C. reversed this 
decree, whereupon the pit. now appealed to tho H. 

of li. 

Sir n. Cairns, Q. C. and Baggailay, Q. C, for the 
app., contended that the payments and liiibilities made 
and incurred by the app. were forced upon him by tho 
charter-parties ; that he had the legal right of action 
for recovery of tho moneys payable under tho charter- 
parties, and he ought not to be deprived of such 
legal right except on terms of indemnification. 

AvtplUeU^ Q. C, Macnaghten and Honytnan, for the 
resps., contended that the claim of the app. amounted 
'to a claim of lien, and no such lien existed either at 
law or equity, and that the master ought to have raised 
the money by way of bottomry. 

The foUowuig cases were referred to : — UuMey v. 
Christie, 9 East, 426 ; Smiihy. Phtnmer, 1 B. & Aid. 
675 ; Biggins v. Senior, 8 M. & W. 834 ; Beckham v. 
Drake, 9 M. &. W. 79. Cur, adv, tmU, 

Lord CnAscEi^LOR (Campbell). — My Lords, after 
attentively considering this case during and since the 
argoment at the bar, I now take the same view of it 
as the V.C. The pit's claim is most reasonable and 
natural. Justice requires that it should be conceded. 
Still, if it be opposed to any established rule of law, or 
if it can be admitted only by drawing a nice and 
subtle distinction between this case and the former 
decisions establishing a settled rule, it ought to be dis- 
allowed. But I am of opinion that the pit. in the 
present suit cannot be considered as the master of a 
ship asking for a lien on the ship or freight for his 
wages or his ordinary disbursements as master. I look 
upon him as an a^ent who, acting with perfect good 
faith for the benefit of his principal, has in the peribr- 
roaoce of a contract which his principal has ratified and 
adopted laid out sums of money and made himself 
personally liable for other sums of money, and who 
seeks to be repaid and indemnified out of a fund which 
is produced by the contract, and which, according to 
tlie terms of tho contract, was to come into his hands. 
This case seems to mo to be very different from Ilussey v. 
Christie, Smith v. Plimmer, and^the other decisions 
relied upon by tho counsel for the resps. Hero, ac- 
cordiog to tho summary of the case given by the. 



V.C, the expenses incurred by tlie matter i 
entirely and simply in Ailfilment of the charter^ 
he had concluded on behalf of the owner to fit op 
ship in a specified manner. It was not the win 
case of expenses in certain general repairs to ti» 
in order to enable her afterwards, on • di8rter|f 
being made, to earn frei^t ; nor wat it the era 
payment of wages to the crew while earaing the tn 
under the charter-party. It is a speoifio part of 
charter-party that certain fittings shall be provided 
certain provisions supplied. The master has bo 
this property on behalf of the owner. It is ada 
that the owner, if solvent, would be liable in an a 
brought against him by the master for the amom 
these disbursements, and of tho bills drawn hy 
master upon the owner which the owner aooe] 
But, as by the terms of the charter-parties the m 
was himself to receive the freight, has he no 
equitable lien on the fund before it ooroes inU 
hands? l^his fimd is the produce of the advances ( 
master and of the money raised by the bills ol 
change on his credit. Can the owner seek the be 
of the contract which, he hss adopted and repa 
that term of the contract by which the master w] 
receive the freight from the Admiralty? If he ha 
ceived it, I think that the owner could not ban 
covered more from him in an action for money had 
received than the amount of the freight intmif th* 
duction for the master's disbursements and liabi 
under the charter-parties. To have the benefit oi 
deduction there would have been no occasion for a 
of set-off, the action for money had and reoeivod b 
as Lord Mansfield was accustomed to say, in them 
of a bill in equity. The money being received hy 
master, he would have had a legal lien upon it it 
hands, and I think ho had an equitable lien npo 
that is to say, he had a specific right to be paid o 
it, while it was in the hands of the Lords of Um 
miralty as stakeholders, and now when it has been 
by them into court If such would have been 
rights of the master between him and his solvent 
dpal, can these rights be prejudiced by the mod 
of the ship or the subsequent bankruptcy of the o 
of tho ship y Neither the mortgagees nor the assi] 
of the bankrupt can claim more than was benefii 
in the bankrupt, and tliat was only a right U 
freight subject to the master^s lien, legal or equit 
or, in other words, subject to the right set up by 
bill, that out of the freight so earned the m 
should be paid and indemnified. Neither wont of 
dence nor of good faith can be unputed to the m: 
The counsel for the resps. say he ought to have 
pothecated the ship, and so have esoaped per 
liability. I must doubt whether this was a ca 
which hypothecation could have been safely resorti 
But if this course would have been both safe and p 
cable, why should he not have availed himself c 
means he enjoyed of reusing the money withoot p 
maritime interest, and incurring the heavy expen 
hypothecation. The owner could not complain 
proceeding which was more advantageous to him 
still less can the mortgagee, whose prior incnmb 
would have been postponed to the bottomry bond 
short, it seems to me that the plt*s claim rests a 
well-established general prindples of the law of 
tfipal and agent, and that it is not opposed by an} 
hitherto decided. I must express this opinion 
diffidence, knowing that it is contrary to that 
noble and learned judge whose authority I su; 
respect ; but, entertaining it very cleariy, it is my 
to ofier my humble advice to your Lordships thi 
decree appealed against be reversed. 

Lord Cranwouth. — My Ix>rds, if the questi 
(his case had been what it was supposed to be i 
argument below, namely, whether the master I 
lien on the freight of the ship for the 
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aUfides ineonvd by bim in fitting; btr up and in pro> 
kiing neoeiuries for the vovagc, I should b&ve agreed 
rith mj noble and learned friend, whose decree is now 
Dider reriew, that the eqnitj insisted on did not exist 
Hw law has long been settled that the master has no 
Jen on the ship or freight for bis wages or for any ez- 
penditiiTe &e vaaj have made, however necessary that 
e^enditiire may hare been, and a oonrt of equity 
anmot on inch a point go bevond the law. But the 
laestion here is, not as to the master's right by way of 
lea 00 the general freight, but as to his rights under 
the two oontmcts enter^ into by him. I need not 
tnoUe the House by statmg the partioulare of these 
BQotraets; they are fully in the recollection of your 
Lordships. And the question is, whether the resps., 
mom daiming under the owner, can insist on receiving 
from the Admhralty the gross sum payable by that 
beonl, free from all charges upon it ; or whether out of 
kbat gross sum the app. is not entitled to be indemni- 
led m respect of the outlay and liabilities incnvied by 
lun under the two contracts. My opinion is, that the 
rnps. are only entitled to the net amount after satis- 
^ all claims of the app. in relation to the fitting 
ip ef the ship and providing necessaries for the voyages 
•ofvis relates to the two contracts. The ground on which 
[ rest this opinion has no reference to any law peculiarly 
ipplicable to shipping. My conclusion would have 
ieeo the same if the contract had been to do any other 
tt as agent for another person. The principle which 
(think mnst govern this case is one of universal appli- 
ation, namely, that where a contract has been entered 
Bto by one man as agent for another, the person on 
rilofle behalf it has been made cannot take the benefit 
i it without bearing its burdens. The contract must 
i performed in its integrity. Here the app. as agent 
or the owner, now represented by the reaps., stipulated 
w certain benefits in consideration of certain bnrdens 
rhidi he undertook to perform. If he had authority 
enter into such a contract, the prindpal is, of course, 
•mid. If he had not authority, then the principal 
ay repudiate the contract, but he cannot take that 
art of it which is beneficial to him without performing 
bat part whidi is onerous. The fallacy, or that which 
ppens to me to be the fallacy of the argument of the 
tq«. is, in treating the lien claimed by the app. as a 
*a oo the freight of the ship. It is no such thing. 
*Kh a lien, if it existed, would extend to the freight 
ivable in respect of the merchandiso on board, as 
nell as to the sums payable by the Admhralty under 
be contracts. But on that freight the app. has no 
lam. His rights are confined to that wiiich is the 
lut of the contracts whieh, on behalf of his owner, 
e, whether with or without authority, entered into. 
«eofdtng to the true construction of the contracts the 
ason who was to receive the benefit of them was the 
me person who was to bear their burdens. If the 
men were the parties to receive they were the parties 
) pay. Suppose that the contract had expressly stipu- 
ted that out of the gross sums payable the master 
mild be reimbursed his outlay, and that the balance 
tlj should be paid to the owners, in such case the 
{ht of the master would be clear. I see no diffc- 
BKe in principle between that case and the present. 
^ right of the master is, I think, implied, though 
Qt exprened. On the first contract the app. must 
ne beien the party to sue for the gross sum payable 
Bderit. That amount could only have been recovered 
vn Idm by a suit in equity, and in such a suit he 
'nli surely have been allowed to retain all the out- 
7 be had properly made under the contract for his 
B^loyers. The second contract was not under seal, 
od therefore the owners might themselves have sued 
od leoovered the whole sum payable. But I think 
ixt on the most obvious principles of justice the Court 
f Ch. would, in such a case, if a court of common law 
nNdd not, hiive given to the app. the same relief by 
Mab. Ga& 



way of lien on the contract to which he would certainly 
have been entitled if it had been under seal. The cir- 
cumstance that the Board of Admiralty, as representing 
her Majesty, was the party liable to make the payment 
in this case does not niTect the principle on which the 
decision must turn. The decision must be the same 
as it would have been if, instead of contracts to convey 
troops for the Crown, the contracts had been to convey 
workmen for some great railway contractor. On this 
short ground I think that the decree complained of 
ought to be reversed, and that the decree of the V.C. 
was right. 

Lord Wexslktdalk. — My Ix>rd8, I am of opinion 
that the decree of my noble and learned friend the late 
Lord Chancellor ought to bo affirm^. Two charter- 
parties were entered into by the app. : one under seal 
of the 1 9th April 1856, for the conveyance of troops 
and stores from the Mauritius ; the other not under 
seal on the 27th May 1856, for the conveyance of 
troops from the Cape ; both for the Commissioners of 
the Admiralty, both containing stipulations that the 
ship should be properly fitted up, and provisions 
supplied to the passengers. The sums payable by the 
Admiralty have been paid into court, and the app. 
claims to be paid out of them the amount expended by 
him in performance of the covenants on behalf of the 
shipowners, and to be indemnified against the bills he 
has drawn on his owners for the same purpose, which 
bills have been dishonoured. If those charter-parties 
and the payments therein had been transactions out of 
the course of the usual employment of the ship 
without the authority of the owner, express or implied, 
the owner might either have sued him fur breach of 
duty, or might- have ratified his tmauthori>ed acts ; and 
if he chose to pursue the latter course, and adopt the 
charter-parties as made on his behalf, I do not mean 
to say that he at the same time was not bound to 
relieve the master of the burden which he incurred in 
entitling himself to receive the payments under the 
charter-parties. The maxim of qui sent it commoditm 
sentire debet et onus may apply to such a case. But 
these charter-parties were assumed in the argument in 
the court below, before the late Lord Chancollor, to have 
been made in the duo course of the employment of the 
ship by the master and by the owner's authority, and 
treated as such, and no doubt it was so. There is no 
averment in the bill or suggestion on the evidence that 
they were entered into contrary to the expressed or 
implied authority of the owner, and if that was essen- 
tial to support the app.^s claim on the above men- 
tioned principle, that fact should have been averred and 
proved. We have then to determine wltether, if those 
charter-parties were made in due course of the em- 
ployment of the master, he had any claim on the 
money payable under them. I am of opinion that he 
has no claim. Suppose, then, that the owner gives the 
master durections to navigate his ship on a seeking 
voyage to take on board goods at any port to be carried 
to another, to take troops and passengers with or 
without the duty of provisioning them, and carry them 
anywhere he thought proper, and to sign bills of lading 
or charter-parties under seal or not under seal on 
behalf of his owner, would the master have had any 
right to recover upon the bills of lading or charter- 
parties, or to receive out of the money recovered thereon 
the amount of his payments or debts or liabilities m- 
cunned by him on b«half of his owner ? If he had no 
lien upon any of those instruments, or the money due 
upon them, I cannot see what right he has. Now, it 
b perfectly clear tiiat he has no lien on the ship for 
his wages or disbursements, because he holds it merely 
as the servant of his master the owner, and has no 
profession of his own as against him, and therefore no 
lien. The law to this effect has been perfectly setUed 
by the case of ffussey v. Christie^ 2 East, 426. By 
parity of reasonmg he can have none u^n thft «ax^- 
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ings of the skip, which he uses as the servant of the 
owner, and for the master's benefit. That point has 
been also settled as to freight due on a bill of lading 
by the case of Smith v. Plummer^ 1 B. & AL 
375. Bat wliether it be due by bill of lading or by 
charter-party makes no ditference in principle, for all 
are contracts which he enters into as servant on behalf 
of his master for his sole benefit, and he can have no 
right in the nature uf lieu upon those contracts as 
against him. This latter point seems to be admitted 
in the case of Atkinson v. CcUttttoorUi^ 3 Bam. & 
Cress. 647, but it wanted no authority. Had he mis- 
trusted the solvency of his masters, in whose name he 
might have payments to make, he might have secured 
himself by a stipulation with his employer, that he 
should have a lien cither upon the ship or ship^s earn- 
ings. Without it 1 am clearly of opmion that he has 
none. But it is said that though this may be so gene- 
rally, there is a special circumstance here, that this 
freight could not be earned according to the terms of the 
instrument without an expenditure by some one, and in 
this case, as it happened by the master on behalf of his 
owners, as they did not furnish money themselves for the 
special purpose of performing the particular contracts on 
which the freight was claimed to be due, that this cir- 
cumstance gives the master a claim to that amount on 
the freight. I think there is no foundation for such a 
claim. To be^ with the case of freight due on an 
ordinary bill of lading from one port to another. It is 
payable for the receipt on board, the carriage and deli- 
very of goods. In earning that freight the labour of 
the crew is to be expended, and they are to be paid. 
It often happens that freight cannot be earned without 
incurring some expensies in fitting up some portion of 
the ship in a different manner for the proper stowage of 
the goods, and in employing and paying extra men to 
secure and stow them, the amount to be paid for freight 
being calculated to cover not merely the ordinary ex- 
penses of conveyance and a proportion of the wages, 
but also these extra expenses. I take it to be clear 
that the master could not hold the bill of lading 
against his owners to reimburse hunself what he had 
paid for these purposes. He could have no legal or 
equitable claim to have the freight analysed, and liave 
a part set aside for himself. All is freight or ship's 
earnings, and all equally the property of his owner, 
which the master cannot claim against him. Suppose 
the goods carried are cattle, which require feeding, and 
the master in taking his bill of lading stipulates for a 
larger sum, undertaking to supply food, and pays his 
own money to buy it. I take it to be equally clear that 
he hns no lien for that sum, though necessary to 
earn the, freight, nor would it make any difference 
that the instrument or agreement by which the freight 
is stipulated contains also the a(;reement to provide the 
food. All the freight, all ship's earnings, are all the 
property of his master the owner, and he has no lien or 
claim upon any part. In the case of a claim for 
the passage-money for passengers taken on board, I 
conceive it clear that the same rule applies. It makes 
no difference that some additional expense was to be in- 
curred, nor that they are stipulated for by the contract; 
the passage-money is the ship's earnings, and belongs 
to the owner without any lien on the port of the master. 
The like reasoning appears to me to apply to cases 
of freight earned by charter-party. The money to 
be received, though there is something stipulated to 
be done, besides the mere carriage of the goods in 
order to obtain it, is a part of the ship's earnings, is 
all under the description of freight, and the master of 
the ship being a mere servant, and acting for the 
benefit of the owner, has no claim upon it The fal- 
lacy of the argument on the other side consists in 
treating the b^ance only after paying all expenses 
necessary to earn the freight as freight I conceive 
that the whole sum to be receiTed is the freight; it is 



the ship's earnings, and as in the simplA ease of frogk 
duo on a common bill of lading yoa never deduct & 
proportionate part of the wages of the crew, v^m 
service is necessary to earn it, nor of additkmii ad 
from strangers in the shipping or oonvejiog, ncrtf 
additional bulk-heads or other alterations neeeoair ti 
perform the contract on behalf of the owner, and sikv 
the master a lien pro tanio^ but treat all as freight^ » 
you ought, in a more complicated agreemeDt bj 
charter-party, to treat all as proviuons necessatr ts- 
wards earning the freight The som received oa tia 
charter-party is all freight — all the ship^s eanuDgi; 
and not one part repayment of expenses and the rat 
freight It is very true that on one chartei^psrtT, 
that under seal, the master alone could sue, bat bi 
sues as agent for and on behalf of his master tke 
owner on that instrument, and has no right to dab 
as against his employers any part By taking the 
security under seal to himself, he cannot give a ligiit 
to a lieu on the freight whidi the relation beivea 
himself and his owner disallows. If he reeovertk 
amount, the owner may sue for it, and the nuuternir 
set off the sums paid ; but that is not because anj pat 
M his own, or he has a right to hold it, bat beeua 
the law allows a set-off of one debt against another ftr 
the obvious purpose of avoiding circuity of action. It 
could not be deducted unless under a plea of set-oC 
I think it therefore dear, that the master has it lir 
no lion upon the ship, or upon the freight, whether n- 
cci vable under an onliuary bUl of lading, or undera wm^ 
charter-party in the master or the owner's name,* 
under ono which stipulates that certain expenses shooU 
be incurred preparatory to the service oontnctad fa, 
as in this case. As far as relates to freight, the trra 
"lien" is a fignrativo expression, meaning that be ba 
no right to insist upon receiving it Imnself, or vba 
received to retaui any part to pay his wages, or itpif 
his disbursements. Tliis rule of law has been e^ 
blished for very wise reasons, in order to preserre tls 
legal possession of the vessel, and its oontiol uk 
management and its earnings, at all times to ihi 
owner, which would be seriotuly interfered with if t^ 
master, who is a mere servant, and not an agent a 
the more extended sense of the word, could deta 
either the ship or its earnings on pretence of any cbia 
of his own. If this be the law — and it is not to U 
disputed — it governs the relation of employer ui 
servant Both know that, under the ordmarr oas- 
tract of employment, the latter has no right to detA 
the freight to satisfy any debt due to him from U» 
employer, and it woold be against the implied cootn^ 
between them that he should have no Uen for the lo^ 
vant to set up such a daim. I understand thstnf 
noble and learned friends admit that at law the nuM 
has no claim on the ground of a lien, but insist thtf 
he has an equitable daim in that case to have oat<f 
the sum paid into court by the Admiralty, on the eos- 
tract made by them as their agent, so nmch as he hn 
expended for them in performing the condittoo « 
wMch it became due. With the greatest respect (« 
my noble and learned friends, I cannot see bo« tbi 
master can have any eqmty to set up any 9^ 
daim. It is forbidden by Uie contract which th^ 
have in effect mutually entered into, that he Aoeid 
hold the ship and earnings for the owner without as; 
chum to detain them for his wages or disbarsemaif 
of any kmd. There seems to me to be no ptindple is 
such a proposition, nor has any authority been cited 
to support it If the parties, owner and servant, hid 
agreed together to allow such a right to detain the ih^ 
or freight, of course it woidd have been Tslid; bat if 
there is no such agreement, it seems to me an extzav- 
dinary proposition to say that the master ooold so fin 
it to himself without, and indeed against, the oooMSt 
of the 0¥mer, his employer. If indeed he w«e t* 
make a special contract with the fre^ter, thattbe 
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amount of the money ho expended should be paid to 
him, not to his owner, in part of the frei^^lit, so that, 
M to that part of the stipulated reward for carria^ 
the contract was with the master only, the owner would 
hmre no claim on that part. The master alone could 
reeorer it on his own aocoont, and could not look to 
lut owner for reimbursement, because the credit for 
an admnoe of money would not have been given to his 
owner. It is not very likely that it should happen in 
the ordinafy course that the master would prefer to 
tmat a stranger rather than his own employer. Here, 
however, there is no such contract ; it is merely a con- 
tract in behalf of the owner in the master's name, and 
if the master expended any money in performing the 
contract made in behalf of the owner, he would have 
to look to his owner only for reimbursement. Such a 
contract bears, in my mind, no similarity to the case 
above supposed, and as it is dear law that the master 
has no lien, I cannot discover any principle which 
ihoald give him any equitable claim for it. 

Lord OiiKLM3FOKi>. — My Lords, I should feel great 
doubt 08 to the propriety of my dedsion in this case, 
opposed as it is to the opinions of three of my noble and 
wanied friends, for whose judgment I entertain the most 
sincere respect, if it were not sanctioned by my noble 
Bud learned friend, Lord Wcnsleydale, whose high 
KQthority npon every branch of law has been so long 
and 00 justly acknowledged. After agun carefully 
ecmridering the subject, .1 still think that the view 
Wluch I originally formed, and which my noble and 
loamed friend has so dearly and so strongly main- 
tained, is the correct one. It is necessary to bear in 
tnind that upon the argument before me it was not dis* 
pfuted that the master had authority to engage the 
Vessel for the poipose of carrying troops, and that it 
Was necessary to fit her and victual her in a proper 
Knanner for that purpose. This will appear from the 
report of the case, and my judgment proceeded entirely 
ispon this ground. I advert to this in the outset, 
because both my noble and learned friends who have 
atddressed your Lordships appear to me dther to have 
orerlooked this admission or not to have given suffi- 
cient effect to it My noble and learned friend (Lord 
GampbeU, L.C.) asks whether the owner can seek the 
Iscnefit of the contract which he has adopted, and 
Wpodiate that term of it by which the master was to 
receive the freight from the Admiralty ? But if the 
ikiaster was acting within the scope of his authority in 
Entering into the contract, it is incorrect to talk of the 
owner having adopted it. He is bound by it th^ 
moment it is conduded by his authorised agent, and he 
lias no option on the subject. My noble and learned 
friend Loird Cranworth says, if the master had autho- 
rity to enter into such a contrsct, the prindpal is of 
oonrse hound. If he had not authority, then the prin- 
cipal may repudiate the contract ; but he cannot take 
the part of it which is beneficial to him without per 
fonniag the patt which is onerous. Upon which it 
may be observed that the latter alternative is excluded 
bj the admission that the master had the requisite 
tnthority ; and as to the former, the question in the 
ease is not whether the owner was bound by the con- 
tract (which it is agreed that he was), but what were 
the rights of the master under the contract by which 
as an authorised agent he bound his prindpal ? If the 
Vaster htA exceeded his authority in entering into the 
eontnust, I should have agreed with my noble and 
learned friends that, tu the owner might, if he pleased, 
lepodiate it, if he chose to adopt it he must take it as 
a whole, and that he was not at liberty to accept the 
benefit and refuse the burden. My noble and learned 
fiiiends say that this case must be determined upon the 
general law of agency, and thai the app. cannot be 
omslderad as the master ^ a ship askmg for a lien on 
the ship or ftn^it, for lus wages or his ordinary dis- 
Bnt I would respectfully ask 



why, if the authority for entering into the compact was 
that which was conferred upon him by the owner 
having appointed him to bi> the master of the ship, that 
only agency which could possibly exist between the 
parties is to be excluded ? The agency of masters of 
ships differs from that of other agents in this respect, 
that those agents, when they have expended money upon 
anything at the request of the owner, are entitled to 
retain it until their demand is satisfied ; but the 
law of England, into the policy of which it is 
useless to inquire, refuses to the master of a ship 
any lien either upon the ship or the frei<!Lt for 
disbursements which be has made, or for liabilities 
which he may have incurred towards the prose- 
cution of the voyofse for which the ship is engaged. 
But it is said that the payments made in this cose, and 
the liabilities incurred, were not of the character of 
ordinary disbursements. And my noble and learned 
friend, Lord Campbell, LC, quotes with approbation 
the distinction asserted by the V.C. between this and 
the former cases, in which the master s lien was denied. 
His Honour says it was not the ordinary case of ex- 
penses in certain general repairs to the ship, in order 
to enable her afterwards, on a charter-party being 
made, to earn freight; nor was it the ordinary payment 
of wages to the crow while earning the freight under 
the charter-party. I have endeavoured, over and 
over again, to comprehend the distinction which is hero 
relied npon. Is it incorrect to say, that where a per- 
son has authority to enter into an agreement on behalf 
of another, he has inddentally also the power to bind 
his prindpal to things which are necessary for the 
performance of that agreement ? The ship was here 
engaged by the authority of the owner for a special 
service, which could not be accomplished without an 
alteration of her fittings. What reasonable distinction 
can be suggested between disbursements which are 
made to adapt her to this particular voyage, and an 
outlay upon repairs, or money exjHjnded for stores or 
provisions upon any other voyage for wliich the ship 
may be engaged. My noble and learned friend lionl 
Cranworth considers that there is a fallacy in the 
argument of tlie resps., in treating the lien claimed as 
a lien upon freight He says, if it were it would ex- 
tend to the freight payable for the merchandise on 
board, but that the app.'s rights are confined to that 
which is the fruit of the contracts, which, on behalf of 
his owner, he, with or without authority, entered 
into. It is quite immaterial by what name the 
money upon which the claim arises is desig- 
nated, whether it is to be called frdght or passage- 
money, or, more generally, " the earnings of the ship." 
The same rule will apply, and the master can have no 
spedfic claim upon it as against his owner, to whom it 
belongs under the contract It is unnecessary to con- 
sider what would be the receipt of tlie freight by the 
mast7r, or in the event of an action being brought upon 
the contracts, because wo are dealing with what must 
be regarded as unpaid freight upon which the respec- 
tive rights of the parties tue to be determined. The 
mortgagees of the ship daun tlie amount without any 
deductions. The master insists that he is entitled not 
only to be repaid out of the money the sums which he 
disbursed, but also to bo indemnified ont of the same 
fund against any clauns and demands upon the bills 
by which he incurred liabilities fur the owner. Ho is 
virtually, therefore, claiming a lien upon this portion 
of the earnings of the vessel. It seems to bo 
considered by my two noble and learned friends 
that the master has in tliis case an equitable right to 
be reimbursed and indemnified out of the moneys 
brought into court, as distinct from a claim of lien at 
law. But I cannot find, however reasonable and con- 
sonant to natural justice it may appear, that the 
master should be protected against liabiliues ^V\vc:V2l\2l<^ 
may have incan^d m ies^«til ol «k ^'oXt^sx ^^\Rt^ vdX^ 
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for the benefit of bUownen, that equity ever interposed 
in bis favoar on this ground ; and it appears to me, 
that it would make a serious inroad upon the doctrines 
of the law, as to the relation of owners and masters of 
ships, if, where the law says the master shall have no 
lien, equity were to step in and give him one. The 
case of Ufuuy v. Ckrittie^ which is very like the pre- 
sent, seems strongly to repudiate such a distinction 
between law and equity. AVbere a bill was filed by 
the master of a ship to restrain the assignees of the 
owner from disposing of the ship and cargo until his claim 
opon certain bills of exchange which he had drawn for 
the purpose of raising money for the repairs of the 
ship was first satisfied, the L. C, conudering it to be 
entirely a legal question, sent the case to the Court of 
Q. B. for the opinion of the judges, who certified that 
the master had no lien for the debts thus incurred, 
which appeam to liave settled the question in equity. 
As I have abready stated, I can see no sound distinc- 
tion between di;)bnrsements of one sort or another, 
where all are equally necessary to the performance of 
the particular voyage contracted for. Nor does there 
appear to be any ground for saving that there is a 
difference between the legal and the equitable rights of 
the master under contracts entered into which are 
binding upon the owner, and therefore I can see no 
sufficient ground for changing the opinion which I 
originally formed upon the case, and I think that t)ie 
dea«e ought to bo affirmed. 

Lord KixosDOWN.— My Lords, it is impossible for 
mo not to entertain great doubts in a case on which 
opposite opinions have been expressed by my noble and 
iMuned friends, and especially when my noble friend 
who decided tliis case below adheres on recomddoration 
to the judgment which he then pronounced — a circnm- 
■tanco which adda to instead of diminishing the weight 
ol his authority. On the general rules of law there is 
no difficulty. It is dear that the master of a ship has 
not by law any lieu upon the freight for advances 
which he may make on account of the shipw On the 
other hand, it is equally clear that if a trustee incurs 
expenses in tlie execution of his |rust, ho is entitled to 
retain them out of the trust property. If an agent 
makes a contract on behalf of his principal, whether 
with or without authority, tho principal cannot at onco 
approbate and reprobate it. Ho must adopt it altoge- 
ther or not at alL He cunnot at the same time t^e 
the benefila wluch it confers and repudiate the obliga- 
tions which it imposes. In this case the master of the 
ship makes a contract on behalf of the ship which, as 
it seems to me, was prima Jacie ultra vira. Ho could 
not, I think, by virtue of his general authority as 
master, engage to alter the ship, and bind his owners 
to pay for the alteration. He does, however, under- 
take to do so ; he incurs very heavy expenses in the 
alterations, aiid enters into engagements for paying the 
expenses to be incurred in provisioning and conveying 
large bodies of troops, and for the performance of 
those engagements he binds the ship, or, in other words, 
the owners. The contract is pcrfonned. To be a 
beneficial one it muitt of course cover all the expenses 
incurred in performing it, including the expenses of the 
•Iterations. The owner, or, what is the same thing, the 
mortgagee, adopts the contract, and what he now 
insista on is in effect a right to receive the money 
earned, leaving the agent to pay tho ex])enscs by which 
the earnings were acquired. It is said that the master 
must be presumed to have had authority to make the 
oontracL If he had, that circumstance would in my 
mind make no difference, for he would equally be en- 
titled in that case to the rights which I think the con- 
tract gives him. Upon one of these contracts, that 
which is under seal, the money earned could have been 
recovered only in an action brought in the name of the 
master ; and I have no idea that if the master had 
received the money, or hud been required to permit the 



use of his name for the purpose of ] 
oonrt of equity would have afforded any i 
the owner, except upon the terma of folly inAmm 
fying the muster against all the payments wludi h 
had made, and all the liabilities which he had iacand 
Upon the whole, it seems to me that the jn4gaKitij 
the V. C. was correct. i>scrvs vsriadL 

App.*a solicitors, Ellis, Parktr and Clartt, 
Uesps.* solicitors, Upton, Upton and Jokmom. 
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Reported by Jamxs PAnasosr, Esq., oftlie MUdls T^tqlk 
Darrlster-at-Law. 

Wednemlay, March 13. 
(Present— The Bight Hon. Lord KnosDOWX, Ssr I 
Btan, Sir J. BoxiLLY, M.B. md Sir II 

CofJEHIDGK.) 

The Ciia2?ckllor. 
Ship — CoUUiom— Foreign vesiel—Shipi ttutiaj 
parallel comtti— Merchant Sbippinff Aetr-Mf 
the tea, . 

When a foreign thip meets a Britith Mf td ^ 
British waters, tke rule of the sea goveritkarm' 
duet, and that rule is, that when two vettdt en ^ 
proackiitg each other nearfy on the saaie omu,ni 
both have the windfree, eaehvesselis bomd i»fd 
her hehnand run to starboard of the other, kifim 
one vessel is dose-^uled, the running d^ M^ 
theehip which has the wind fr^ is bomd i»M$ 
wag /or the close-houled ship. 
This was an appeal from a decree of thi 
Court 

Deans, Q.C. and Aqnnall for the apps. 
PhiUimore, Q.a and E. C. Chrkson fortk"4^ 
Lord KixosDOWN. — ^This waa an appsslft** 
decision of the Court of Adnuralty, findiog At^ 
the Chancellor, solely to blame for the coliiMB^ 
occurred, and condemning the owners in the f'^'f 
damage sustained. Except as to the jod6»^^ 
vessels at the time of the collision, the facti, *^ 
appear on the evidence, are not in dispata, alv^P 
there is some contest as to the inferences to W ^ 
from them. The collision took place sbost v 
o*clock ui the evening of the 5th Septhit»*"| 
middle of the Atlantic Ocean. The Egff*»^^ 
the port tack, headuig west-north-west ^ ? 
was south, or if anything a little to the east « •T 
The Egyptian, therefore, had the wind four poWi"J 
The Chancellor was heading east-soutb-eaiti «>* * 
the starboard tack, and was hauled as dM^ ^ 
wind as she could be. It seems that ^^^^ 
each vessel were observed by the persons on ^^j^ 
other at about the same time. The iiittfWl*'* 
elapsed before the vessel struck seems to ^ fJJ| 
about five minutes, and each vessel was P>^ *I*a^ 
six knots. They were therefore approaching ^•^'Ij'j 
at about twelve knots per hour, which would Viv» 
distance of the vessels from each other •^^jj'^^ 
when the lights were first perceived. The ew*'''*^ 
quite dear as to what took place on board H^ ^ 
as soon as the lights of tho opposing vessel *fV|. 
covered. On hoard the Eggjilan the master V^'^ 
ately ordered the helm to be put hard a-port, i^ i 
was continued until the collision took place. ^.^ 
the ChanctUor no material alteratbn took p^'**^ 
direction until the collision was °i^^<^^*^ t? 
msster desired the helmsman to keep her full tf'j 
but not more than was necessaij to keep tbe ^ 
under proper command. When the colliM0i^*[ 
minent and unavoidable,then, and not till theOitkii^ 
of the Chancellor was put hard to starboard; 1*^ 
was only to convert the shock into a slanting lait"f* 
a direct blow, and thus duninish the forosof tbacoffii^ 
There is no question «s to the spot whm tk tMP 
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the starboard boir of tha Ckam^ 
It bow of the Egyptian. It i« 
t when the colliilon took place, 
re been approaching at an angle 

Had they been meeting in oppo- 
Kirt bows of both Teaaels, or the 
;h, mutt hare been stmck. Had 
(rn on each other at right angles, 
dhave stmck the side of the other. 
as to the position of the heads of 
ime of the collision. Fittgerald, 
king at the compass on board the 
i of the collision, says positiTeljr 
ti-west at the time she was stmck. 
lecl of the Chancellor (Morrison) 
llor headed east-north-east at the 
ion. If these accounts were both 
9e ten points between the heading 
bat time, which would exceed a 
holly irreoondleable with the fact 
the one stmck the starboard bow 
must be an eiror, therefore, on one 
this respect. We tliink that the 
of the eyidence for the Egt/ptiau, 
%t a vessel proceeding at the rate 
iding west-north-west, and on her 

kept hard a-port, would in the 
«s pay off much mors than two 
2s» was, in fact, wearing ; that is, 
by the effect of her helm being 
id we ars informed that it is im- 
ild can be right (p. 13) when he 
which had her helm kept hard a- 
fl, and was going at six knots an 
re got about a point and a- half off 
I Uie evidence on behalf of the 
i another additional circumstance 
) of the inference that the Egyptian 

further round than two or three 
Ilision took place. The master, 
after we were stmck my mizeo- 

Now, as the vessel sank rapidly 
and the crew began leaving her 
amstance must have been observed 
le collision. The cause of the 
>ver is, that the wind stmck the 
) or starboard side; and, as the 
1, the head of the Egyptian must 
1 something to the east of 
aid have occurred. We consider 
that the Egyptian must have 
md before the collision took place, 
state of things is, which of the 
lame. This is not a case in which 
T application, as the Chancellor^ 
vessel, is not bound by our law. 
is that which must govern the 
1 the rule to be, that when two 
ng each other nearly on the same 
we t-he wind free, each vessel is 
ilm and run to starboard of the 
) vessel is close-hauled, the ron- 

ship which has the wind free, is 
for the close 'hauled ship. Here 
3 wind four points free ; she was 
nake way for the other. She was 

1 election whether she would at- 
dward or to leeward of the op- 
light have starboarded her helm 
nearer to the wind. The Chancellor 
I, for she was going as close to 
i The facts already stated con- 
nge of the vessels and the manner 
heir situation at the time, convinos 
I was some little to windward of 
en the lights were first dis- 



covered. This is confirmed by the evidence of 
the witnesses on board the Chancellor. All these 
witnesses assert that a white or bzight light, 
not a red one, was first seen from two to two and 
a-half points on the starboard or weather bow ; that^ 
it did not remain in sight, but was lost sight of, and 
that immediately after a red li|^t was seen; as soon 
as it was seen, Uiey all fix its position as being two* 
points upon the beam, that is, we are informed, nearly 
abreast of the Chancellor. It was at this tune, and 
not till then, that, seeing the Egyptian bearing down 
upon the Chancellor^ the master of the Chancellor' 
gave the order ** hard a starboard ;*' which was, as wa 
are informed, and aa appears from the evidence, the 
proper order, having regard to the then inevitable 
collision, in order to protect his ship as much as pos- 
nble from the effect of the blow. We think that th& 
captain of the Egyptian acted inconsiderately by or- 
dering the helm to be put hard a-port immediately oa 
hearing that a light appeared a-head without ob« 
serving how the position of the light might vary, and 
without reflecting on the situation in which the oppo- 
site vessel must necessarily have been, had she been 
coming end-on against the Egyptian, Bearing in 
ndnd that the J&fypiian was the free vessel, and 
that it was her duty to give way to the other, 
we tliink that a careful observation should have 
been made to ascertain which of the two vessels 
Uj to windward of the other, or whether they were 
coming end'-on against each other. We think that 
a little observation on board the Egyptian would have 
ascertained the fact of her being to windward of tlie 
Chancellor^ and that the two vessels were approaclung 
on parallel lines, and not meeting end-on. And we 
also think that a little reflection would have shown the 
master of the Egyptian that by keeping to windwardi 
he oonld have rendered any collision with the opposing 
vessel impossible. In any view of this esse on the evi- 
dence, their Lordships are of opmion that the Chanr 
oeUor is not to blame for the collision, for the evidence 
is clear that she was unable to port her helm without 
lifting her sails, and that, being so situated, she did 
what it was her duty to do, viz., she kept on her 
course as close-hauled as she could until collision was 
inevitable. Their Lordships think, therefore, that 
the appeal of the Chancellor ought to be allowed, and 
they will humbly report to her Majesty that the decree 
of the Court of Admiralty ought to be reversed, and. 
that the Egyptian be ordered to pay the costs of the- 
proceedings both here and in the court below. 

Decree reverted. 

Apps.* proctor, Eothery. 

Besps.' proctor, Stoket. 



EXOHEdlTEB CHAMBEB. 

Beported by Joror THoaovov, EsqM Barrister-at-Law.. 

EBROR FROM TUB QUEKN^S BENCH. 

Friday^ May 10. 

(Before Williams and Willes, JJ., Bramwbli*. 

and Chankell, BB., Byles and Kbatino, JJ.) 

WiLBT V, Crawford and another. 

Merchant Shipping Act, 17 ^ 18 Vict, c. 104, s. 50— 
Depoeit of certificate o/regittry—liightlo detain. 

Pit. woe master and owner of a ship lying in tie 
Tyne, ready to sail; he met a creditor^ who tii- 
dvced him to go to the dg/t»., the creditor's a^ 
tomies, with whom he was induced to deposit Ids 
certificate of registry as a security for his remain^ 
ing in the port till the following Monday, On the 
Saturday pU. demanded Us restoration, but this 
was routed, and on the Monday naming he wa$ 
arrested: 

Held (t^firming the fudgmaU of the Cottrttifd. B.\ 
that^undw ihtWLh MdloAOjUitMer<^kaailSk%Bf«^ 
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Act 1854, inch deposit or pledge was illegal and 
void; that the defU therefore had no right to detain 
Hit certificate; that pit. alone icas entitled to the 
certificate, and was entitled to maintain an action 
for its detention and the consequent damage ac- 
cruing. 

This was an appeal af^oinst a dcciMon of tho Court 
of Q. B., discharging a rnlo nisi obtained pnrsnant to 
leave resenred at the trial. 

Declaration. — ^That the pit. was the owner of a 
brig or vessel called tho Pacific, which was then readj 
for sea, and about to sail on a foreign vojrage, of which 
the defts. had notice ; that the pit. deposited with the 
defts. the certificate of registry, which had been 
l^ted aooordiog to the statute in such case made, 
and which was used for the lawful navigation of the 
said vessel ; and that she was then about to proceed 
to sea on a foreign voyage, and was ready and about 
to saiL And the defts., being then in possession of the 
said certificate of registry, and the pit. being the person 
entitled to the custody of it, according to the said 
statute, requested them to deliver up the certificate for 
the purposes of such lawful navigation as aforesaid; 
yet the defts. refused to deliver up the said certificate 
to die pit., being the person for the time being entitled 
to the custody thereof for the purposes of such lawful 
navigation, contrary to the form of the statute, whereby 
and by reason of the premises the said vessel of the 
pit was prevented from sailing or going to sea, and 
the pit. was forced and compelled to keep and detain 
the said vessel in harbour until the certificate should 
be delivered up ; and the said vessel was necessarily 
detained and prevented from going to sea by reason ot 
the defts.* said refusal to deliver the certificate as afore- 
said, and the pit. lost tlie profits which wonld and 
might have accrued to him from the sailmg of the said 
vessel, and was put to expense in paying the wages of 
the crew and the expenses of the vessel during such 
detention as aforesaid, and was otherwise injured by 
means of the premises. 
Pleas.— First Not guilty. 

Secondly. That the pit. at tho said time when, &c, 
was not entitled to the custody of the said certificate 
of registry. 

Thirdly. That the pit did not make such request as 
alleged. 

Fourtlily. That the defts. did what was complained 
of by the plt*s leave. 
Issues thereon. 

At the trial, before Blackburn, J., at the spring 
assizes, at Liverpool, I860, it appeared in evidence that 
the pit. in 1858 was the master and owner of the 
brig Pacific, and had also been the master and owner 
of Uie Isabella, which had been previously wrecked in 
Table Bay. The defts. are attorneys and solicitors 
at North Shields. In 1858 the Pacific was at that 
place, and early in the week endin;; the drd April, the 
vessel being then ready to sail on her voyage to Spain, 
the pit was met by a Mr. Ingledew, of Stockton, who, 
ns mortgagee of the Isabella, had some claim against 
him, and ^ey went together to the defts*. ofiice, Ingle- 
dew bdng a client of theirs. Ingledew threatened to 
detain the Pacific or arrest the pit. if he did not deposit 
with the defts. the register of that vessel as a security 
against her sailing. The pit said he had no objection 
to make the deposit, as to all appearance he could not 
get to sea at present, the wind being contrary. He 
accordingly deposited the register with the defts. The 
deft Fenwick proposed that it should be deposited for 
ten days. This the pit refused, but he agreed that it 
should remain till the next Monday, the 5th April, at 
noon, thinking (as he swore) that tliere was no chance 
of getting to sea before then. On Saturday, the 3rd, 
the vrind changed, and the pit seeing that he could get 
to sea, went to the deft Fenwick and asked for the 
itjgister, teJJjDg him that he (the pit) could get to sea, 



and, af^er consulting tlie other deft, Fenwick idm 
to deliver the register until Monday at noon, vha i 
gave it up to the pit On this day the wind had spi 
risen, and the vessel could not then sail, bat if he k 
had tlie register she might have sailed on the Sttak 
or Sunday. The plt^s counsel relied on the 50th ■ 
tion of the Merchant Shipping Act 1854 (17 & I 
Vict c 104), and contended that at oommoD lav t} 
defts. would not be entitled to detain the nga/tst, i 
there was no consideration for the depoot. Tk 
learned judge thought that, as there was a hens fii 
dispute between Ingledew and the pit, there wss m 
sideration. The plt*s counsel admitted that that n 
a dispute between the parties, and that the certifiod 
was deposited with the intention that it should be de- 
tained till the Monday. A verdict was then takair 
defts., with leave to the pit to move to taUritk 
lum for 32/., the amount of damages wfaidi it w 
agreed had been sustained by the pit. in oooseqMS 
of tlie ship not sailing owing to the detsotioa of ih 
register. 

A rule nisi was accordingly obtained in Eaitff Ta 
to enter the verdict for 32(., on the gronnd tbt III 
detention of the register by the defts. was unlswiaiif 
virtue of the 50th section of the Merchant Staffs 
Act 1854, and that the pit. was damaged bj renal tf 
such unlawful act, and was therefore entitled to w^ 
tain this action. A cross-rule was obtained on htf 
of the defts. to arrest the judgment (m the avltf 
the other rule being made abeolnte), on thegroodll^ 
the dechuration was bad in law, and did sot ** ^ 
any cause of action. 

Tho rules were argued at the sittings in bmo^ 
Trinity Term 1860, and the Court of Q. B. bddtH 
under the 50th section of the Merchant SbipfOS^ 
1854, such deposit was illegal and void, sndtbti' 
defts. had no right to detain the certificate, mi <^ 
the pit was entitled to maintun an aetkn kj^ 
detention and the accruing damage ; and teeaoSljM 
the declaration showed a cause of action : (hoSL^ 
Rep. N. S. 597.) 

Against this decision tho defU. appealed to tbiBt 
Ch., and the case now came on for ar^gument 

Manisty (71 Jones with him) for the sppo.-** 
submitted that the judgment of the Court ofQ>» 
was wrong. Tho question is, whether a penon<j^ 
the owner and master of a vessel may not *P 
the certificate of registry with another f^ 
and agree with him that the vessel shell ^f 
to sea before a given time. The Merchant Saff'^ 
Act, 17 & 18 Vict e. 104, s. 50, is as fi*J 
" The certificate of registry^shall be used only ftf* 
lawful navigation of the ship, and shall not be nV* 
to detention by reason of any title, lien, eh«l^' 
interest whatsoever, which any owner, nwrtpP^. 
other person may have, or clum to have, on ***| 
ship described in such certificate, and if snyp** 
whatever, whether interested or not m the ahip,»*J 
on request to deliver up such certificate, when >' 
possession or under his control, to the pereon t* • 
time being entitled to the custody thereof f<ff^^ 
poses of such kwful navigation as aforesvd, or JjJ 
registrar, officer of the Customs, or other P*"*?! 
entitled to require such delivery, it Aall be law* J 
any justice by warrant under his hand and ^^Z 
any court capable of taking cognisanoe of 8odi>^ 
to cause the penon so refusing to appear befcn*^ 
and to be examined touching such rrfosal; ^"^^ 
it be proved to the satisfaction of such justifls w "f 
that there was reasonable cause for sodi nW^ 
oflender shall incur a penalty not exceeding 1^' J! 
if it is made to appear to such jnsdoe or OMBt ^^ 
certificate is lost, the party complained of >^J*f! 
charged, and such justice or court ehall t^***!^ 
certify that the certificate of leg^st^ii )a^ ^ 
section confers a right on the ddpowiMr wW ht^ 
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9 pleases, and it cannot be supposed that he 
it the register in the manner lie has done in 
and obtain possession of it again in breach of 
. The true constmction of the section is, 
letainer of the certi6cate shall be nnlawful 
reasonable and lawful cause ; but if there is 
and lawful cause the section does not apply, 
tmction contended for by the pit. would 
e owner of a vessel from dealmg with the 
for his own advantage in such a way as this. 

the latter part of the section makes the 
of the certificate a statutable offence, and 

penalty. Then sect. 524 proTides the 

which that remedy b to be enforced. 
. "Any court, justice, or magistrate im- 
ly penalty under tliis Act, for which no 
•plication is herein provided, may, if it or he 
direct the whole or any part thereof to bo 
1 compensating any person for any wrong or 
hich he may have sustained by the act or 
respect of which such penalty is imposed or 
led in or towards payment of the expenses of 
edings, and subject to such directions or 
tphcation as aforesaid, all penalties recovered 
ited Kingdom shall be paid into the receipt of 
sty*s Exchequer in such manner as the 
oaay direct, and shall be carried to and form 
e consolidated fund of the United Kingdom, 
nalties recovered in any British possessions 
lid over into the public treasury of such pos- 
nd form part of the public revenue thereof.** 
tions are to be read together, and therefore 
ay obtain under the 524th section compensa- 
le damage sustained by the detention of the 
If that is so, no action will lie. The cases 
7. Fox, 10 B. & C. 41, and Clarke v. BatUn^ 
242, were referred to. 

»ntra. — It is submitted that the judgment 
urt below is correct, and that the plL is 
recover in this action. Sect. 50 shows 
at the detention of the cerUficate of registry 
ted on the ground of public policy. The 
of the certificate of registry is, for all prac- 
oses, the detention of the ship itself; for the 
lOt lawfully sail without it. Such detention, 
is declared unlawful for any cause whatever. 
Dus statutes on the subject (6 Geo. 4, c II 0, 
; 3 & 4 WilL 4, c 55, ss. 20-27 •, 8 & 9 
), s. 30) protected the ship*s register in a 
lanner. Sect. 50 prohibits, under any pre- 
' pledge or deposit of the certificate of re- 
ft vessel. In the first paragraph it enacts 
certificate of registry shall be used only for 
i navigation of the ship.** The second para- 
>hibits any detention by any person in the 
df a pawnee, or a mortgagee, or the like ; and 
paragraph provides a summary remedy for a 
without reasonable cause, and does not re- 
feree of the first or second paragraphs. The 
of detention without reasonable cause does 

in this case. The real ground here is a 
by the alleged licence of the owner. That 
y revocable, and the defts. were bound to 
the certificate on demand. 
te« in reply. — The riglit to the possession of 
cate of registry which the pit once had was 
by his own act and contract. The pit vir- 
itracted that the vessel should remain at 
d the Monday, and he had a right to do that 
IS iiynred by his so doing but himself. The 
;niph of sect 50 assumes a detention for rea- 
inse. And in this case a reasonable cause for 
ktion existed. This action, therefore, is not 
kbk. Cw. adv. mill, 

ins, J. — ThequesUon in this case turns upon 
nction of the first sentence of the 50th section 



of the statute 17 & 18 Vict c 104. We aie not 
witliout doubt whether the Act, by this introductory 
portion of the section, namely, that ** the certificate 
shall be used only for the lawful navigation of the 
ship," meant anything more tlian to state a good rea- 
son for the enactment which immediately follows, 
namely, that ** it shall not be subject to detention by 
reason of any title, lien, charge, or interest whatever, 
which any owner, mortgagee, or other person may have 
or claim to have on or in the ship or described in such 
certi6cate." Nor can we accede to the argument that 
that first sentence of the section was intended as a 
substitute for that portion of the condition of the bond 
required to be given to the Crown by the former, but 
not by the present enactment, which provided that the 
certificate should not be sold, lent, or disposed of, but 
solely made use of for the service of the ship for which 
it was granted; for it appears to us that the object of the 
bond was to prevent an abuse of the certificate by em- 
ploying it for the purpose of some ship for which it was 
not granted, and that this object was sought to be obtained 
by the penal enactments of the 52nd and 53rd sections 
in lieu of the bond. The construction, however, which 
the Court of Q. B. have put on that part of the section in 
question is, that it was intended to be a direct and indepen- 
dent prohibition of any dealing with any certificate for 
any purpose than for the navigation of the ship, and that 
as this prohibition must necessarily include such a 
pledge of the certificate as was relied on for the de- 
fence, it rendered it illegal and void, and therefore 
would not afford any justification for the refusal to givo 
up the instrument Notwithstanding the doubt we 
have above expre^d we cannot say we are satisfied that 
the Court of Q. B. was wrong in this view, and there- 
fore we think the judgment ought to be affirmed. 

Judgment affirmed. 



V. 0. WOOD'S OOTJBT. 

Beported by W. H. Bexnet, Esq., Barrlster-ai*Law. 

June 28 and July 2. 

Nixon r. Roberts. 

Merchant Shipping Act 1854, m. 503, 504 — Loss 

of life — LiabUUy of owners. 
In a case of coUision between two vessels, and where 
loss of life occurs on board one of them by such 
collision, if the representative of the party lost is 
nntisfed bij a compensation sum, no inquiry will be 
'irected by the court as to such loss of life. 
V, ^er the bOUh section of the Merchant Shipping Act 
1 ^54 the value of a vessel causing such collision 
and damage to person or goods, where the damage 
to person Itas been satisfed, shall be estimated at 
the actual value of such vessel, and not at the value 
of 15L per registered ion, as mentioned in that 
s&Uion, 

In this case an important question arose under the 
Merchant Shipping Act 1854. The bill stated, 
that for some time previously to and on the 1 4th Nov. 
1860 the pits, were the registered owners of the 
British seagoing brig or vessel called the Van of the 
registered burden of 155 tons. 

On the said 14th Nov. 1860 the said vessel being in 
ballast was proceeding on a voyage from London to 
Newcastle, when a collision took pUce off Aldborough 
betweeu the said vessel called the Van and a certain 
British schooner or vessel called the Edith, Shortly 
after such collision the Ediths which was then pro- 
ceeding on a voyage from Rotterdam to London, 
foundered and was totally lost 

At the time of such collision there were on board 
the Edilh the deft Thomas Drew, who was the master 
thereof, a crew of five men, one passenger, the luggage, 
and other private effects of such master, crew and 
passenger, and a cargo of potatoes. 
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cCharles William Coen, of Deptford, ia the coantj of 
Kent, was the passenger on board the Edith at the 
time of sach collision, and was drowned bj reason 
thereof, but save as aforesaid there was not any loss of 
life or personal injury caused by the said collision, or 
by reason thereof, or by the improper navigation of the 
Van^ to any person whomsoever. 

The pits, have paid to Ann Coen, who is the widow 
of the said Charles William Coen, the sum of 55^ in 
full satisfaction ot the liability of the pits, as owners of 
the Van in respect of the death of the said Charles 
William Coen, and the pits, are not, nor is either of 
them, now under any liability in respect of any loss of 
life or personal injury to any passenger carried by the 
Edkh at the time of the rforesaid collision. 

At the time of the said collision there were not or 
was not on board the Van any passengers or passenger 
or cargo, nor was there any freight due, or to grow due 
or contracted for, in respect of the said ship during her 
voyage which was then in prosecution. 

The pits, admit, for the purposes of this suit, that 
in respect of the loss of the EdUh^ they are answerable 
to the extent and in manner mentioned in part 9 of 
the Merchant Shipping Act 1854 ; that is to say, they 
admit that they are answerable in damages to the extent 
of the value of the Van. 

On the 21st Nov. 1860 an action was commenced in 
the High Court of Admiralty of England on behalf of 
the owners and of the master and crew of the JiklUh, 
against the said ship ran,for the recovery of the value of 
the said vessel Edith, and of the private effects of the said 
master and crew which were lost with the same, and 
■ such action is still pendmg. The sum of 1500/. is the 
amount for which the said action was so entered. An 
appearance has been given to the said action by John 
Nixon, one of the above pits. The above-named Edwin 
iSpence Roberts alleges that he is the owner or one of 
the owners of the Edith, but save as aforesaid the pits, 
have been and are unable to ascertain the names or 
addresses of the owners or crew of the Edith, 

Shortly after the aforesaid collision the Van was ar- 
rested at the instance of the defts., or one of them, 
and since such arrest the said vessel, and her tackle, 
apparel and fnmiturti, in the condition in which they 
were on the 14th Nov. 1860, immediately anterior to 
the aforesaid collision, have been valued and appraised 
At the sum of 450/., under a commission in that behalf 
duly issued out of, and since returned into, and filed in 
and now on record in the said High Court of Admiralty. 

Such sum of 450/. is insufficient to answer all the 
claims which have been made or may be made against 
the pits, or cither of them in respect of the loss of the 
Edith, 

Save as aforesaid no action has as yet been com- 
menced against the pits, in respect of the loss of the 
Edithf or cf any cargo or other effects on board her ; 
but the pits, submit that, in case any such action shall 
be commenced, they ought to be at liberty, after any 
order shall have been made in this suit as hereinafter 
prayed, to apply for and obtain from this honourable 
court an injunction restraining the prosecution of such 
action. 

The pits, submit to act as this honourable court 
shall direct as to making any other persons interested 
in the matters aforesaid parties to this suit, and as to 
giving any security for the value of the Van, or as to 
paying the amount of such value when ascertained 
into court ; the pits., however, submit that the said 
sum of 450/. ought to be treated as the ascertained 
value of the Van, 

That the bill was filed for the sole purpose of ob- 
taining for the pits, the benefit of the Umitation of 
liability prescribed by the aforesaid Merchant Shipping 
Act 1854, and without any concert or coUunon wiu 
the defts., or any of them, or with any other^persons or 
jjenoa whomaotrer. 



It prayed as follows : — ^That the Talne of thi oil 
vessel called the Van might be taken at the tSenmi 
sum of 450/1 or othennse, thmt sneh Taloeiq^li 
ascertained in such manner at the amrt shall find; 
the pits, undertaking to pay the said mm of 450L,« 
the amount of such value when aeoertained iili 
court ; also to pay the costs incaned by and « te- 
half of the defts. in the said suit inatitnted by Urn 
in the Court of Admumlty : and in the meantiiDe, 7 
this honourable court should think fit ao to direct, ti 
give security for such payment ; that all proptr &m- 
tions might be given for ascertaining the penoos «b 
had any just claims against the pits, in respect of Ik 
loss of the said vessel called the Editky and that pnpr 
directions might be given for the exchisioo cf m 
claimants who should not come in within a 
time to be fixed for such purpose; thatt&evdvtf 
the said ship called^ the Van might be a pp ortietalk 
this court between ^e persons who ahoold otibii 
their claims thereto ; and for an i^janction to 
defU. from prosecuting the action in the Cmti 
Admiralty, and also from commencing or piiia>iHi| 
any other action or actions in respect df the los of ih 
Edith. 

Shortly after filing the bill the pits, mored (arh 
injunction prayed for. 

The cause now came on as a moUon for dealt 

Gijfard, Q.C., Baygattay, Q.C. and C. Pimtiftt,k 
the pits., contended that they were liable only fir Ih 
mere value of the Van, and that the LefpalatsniOT 
intended by the Merchant Shipping Acts thst ik 
should obtain profit from the mere acddent of laitf 
life, otherwise a premium would be held (^ ir 
destroying life. They also contended that tfaiiW 
was completed at the arrival of the ship it lA 
The cargo was to be delivered in London, oijt 
freight was to be payable there. They refienrf HP 
African JSteam Ship Companif v. Swa>u$y 1 1^ "^ 

W, M, Jamet, Q.C. and E. C. Cfarfaai, M 
defts., contended that sect. 504 of the Moav 
Shipping Act 1854 dhectly applied. WbB»thii| 
bility was incurred in respect of loss of life or paijj 
injury to any passenger, the value of the diip ^<C 
the collision was not to be taken at less than I» f 
ton, a measure of value which would far «**"* 
450/. at which the Van had been appraised, nj 
also claimed interest upon the sum to which ^jW 
be declared entitled, from the time of brinp^j} 
action in the Court of Admhralty. They aho W 
that the pits, were liable for freight, although ft" » 
at the time of the collision was in ballart; thM* 
voyage was not completed till the arrival ^^J 
Newcastle. They cited The Dundee, 2 Hagfr Vi 

Giffard in reply. ,. 

Ju/y 2.— The Vice-Chaucblloe resenw* 
judgment, and now said :— The sole qnestioa wM* 
in dispute on the present matter, independe^vr 
question of interest, which depends on the P'JJS 
the Admiralty Court, is the question of the "^^^ 
ascertaining the liability of the owner in reipM^*' 
damage done by the ship Van, the ship of tliiPj 
to a certain schooner, the vessel of the ^Wt^f*. 
any other person who may have reason to eh»* 
mage in respect of any injury to the ship «!5 



te. L. 
r .. . 









^l:. 



there having happened in this particuhr c*"*^! 
loss of life, which loss of life is averred ii thij*' 
have been satisfied by the payment of the wa *^ 
The question that has arisen upon the Act isi^*'^ 
or not in every case where there is a loss «f *r J i 
whether that life be compensated or aatirfj^*^ , 
by other means, the owner of goods who ny^^ ! 
compensation in respect of the goods or Kii|' 
chattel, if injured, has a right to say, tin ^Jl 
be estimated at at least 15L per ton in «y^" 
value ; and that depends nuunly on the flOW*^ 
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ne, on anjr other daoses which follow, and 
be taken into consideration npon the con- 
f the whole Act. Now, as regards one 
hich was raised of public policj, namely, 
"d to the question of how far one con- 
Dr another of this 504th danse might 
itereiit of the public as regards the life or 
of the subjects of this realm, I do not think 
question can arise. I dismiss it from con- 
because the matter is balanced both ways 
me construction or the other. It is said, 
to the different views one takes of it, to 
ring favourable to the preservation of life, 
liaud it is supposed, if this is inflicted by 
nalty, that it would make persons more 
> are navigating ships, and make ihem more 
preserve life ; on the other hand, it might 
pve to the owner of the ship injured a pre- 
i life being lost, or a person being injured 
to make the owner of the ship by which the 
occa(4oned, careless in the preservation of 
. I think there is such an equal degree of 
an the matter, it is impossible for the court 
any conclusion as to public policy founded 
onstroction of this Act. With regard to the 
n of the Act it is of importance in this as in 
' instance, to see what was the state of the 
time of the passing of the Act It pro- 
2, and is for the most part, an Act consoli- 
I former statutes, and no doabt in many 
in this particular case, creating further 
atever they are, by the enactments it con- 
it is much to be lamented, although not to 
«d at, that, having so large a mass of 
deal with, the framers of the Act have been 
from their attempted conciseness somewhat 
he general state of the law has been correctly 
t, anterior to the passing of this Act, those 
>neJ damage to goods or to the ship were 
by the course of legislation whidi was 
om a period sufficiently remote, more thsn 
by the Legislature providing that you should 
rerable for damage done to goods beyond the 
iC ship and freight. That was the state of 
r to the passing of the late Lord Campbeirs 
6. Death is alone touched by Lord Camp- 
as to injury in other cases, the owner stiil 
iable. Under his Act for injury, in case of 
Legiiilature took tbb, which is a new course 
diant Shipping Act. They said, *' We will 
to u certain extent in this respect also, and 
your remaining generally liable, we shall 
iable only, as in the former case, with regard 
e of the ship. But as regards life, injury to 
on, the ship shall always be estimated an of 
)f 15/. per ton." Further than that tliey 
will " — ^and this is certainly to the detri- 
;he owner of the damaged ship—:" we will 
rity to every person injured in respect to life 
f to the extent of 30/. per man, over every 
that can be made in respect of injury done 
el which is the wrong-door." These provi- 
f course, alter the law ; and the suggestion 
.s counsel is this : Inasmuch as the Legis- 
tw upon us (in this instance the owners of 
;ed ship) an onus they had not before it 
into competition with the owners of lifo and 
giving them a preference over us, it was 
cpedient, in every case of .injury to life or 
hat the damage should be assessed at 15/. 
e Legislature leaving it to a kind of lottery 
in the long run that would operate as re- 
twner of the damaged vessel. It might be 
ent case that there would be a damage of 
I in this lottery may turn up a prize of thou- 
t might be you have taken away from us our 

IB. Cas. 



own right until the SOL per head has been satisfied, 
and therefore the 30/L per head might absorb even the 
IbL a ton, the whole vidue of the vessel, and the neces- 
sary consequence would be that we should get nothing. 
In that state of things the Legislature has not entered 
uito any nice refinement as to which way the 
law would operate, and has given this sort of 
swee][nng remedy, that we should take our chance at 
all events, and wherever there is compensation re- 
quired we shall take our prize, if there is one, and a 
blank in the opposite case. PrimAfacie^ that strikes 
me as an improbable view of the thing : if one finds 
it expressed, one- can understand it, but it seems a 
rough mode of doing justice, which is scarcely to be 
attributed to the Legislature unless one finds it neces- 
sary on the construction of the Act of Parliament to 
say it dearly is so ; because one cannot hdp seeing that 
in a very large number of cases the lottery would be 
enormously in favour of the danuiged vessel, and 
immensely to the prejudice of the sliipping interest in 
general, who were not intended to lose any of the 
benefits they possessed under previous legislative enact- 
ments. Having observed npon the former state of the 
Uw, I have no hesitation in saying the construction 
of the 504th clause, standing by itself, is, to my mind, 
plainly in favour of the pit's view, because it b this : 
it says **No owner of any seagoing ship or share 
therein shall in cases where all or any of the following 
events occur," &c [His Honour read the section.! It 
takes the two alternatives — either the loss of life or 
the loss of goods in the vessel of those who are negli- 
gent, or the loss of life or any injury in the vessel 
whidi is affected by being run down or caused by the 
owner of another vessel ; then it says, " shall in no 
case where any such liability as aforesaid is incurred in 
respect of loss of life or personal injury to any passenger 
shall the value of any sudi ship and the freight thereof 
be taken to be less than 15/. per registered ton." Now, 
one can readily understand that, reading those words, 
they clearly apply only to a liability which was to be 
estimated for reparation to a person who has suffered 
loss thereby—the death of a relation or injury to him- 
self — and they say nothmg whatever about the 15/. a 
ton being exacted where there is only loss to goods ; 
and the only difficulty thpt can arise is from the two 
funds being mixed up together, which creates the only 
impossibility of arguing the question on that ground. 
It stands thus : no difficulty would have arisen it 
throughout the Act the valuation of loss of life or in- 
jury had been kept separate from that of the goods, 
because that would apply to the only case to which we 
have- to apply it, where damages are claimed by a per- 
son in respect of loss of life. The Act to a certain ex- 
tent does keep them separate. The Board of Trade is 
first to be moved to investigate any loss of life or 
damage to person, and no person can proceed without 
leave of the Board of Trade, or until the Board of Trade 
has refused to set itself in motion. In either of these 
cases there is a clause — and that perhaps creates the most 
difficulty—which says that in that case there shall be 
no opportunity given to the persons entitled to proceed 
on their own account. The Board of Trade having 
taken their course, the manner of dealing with it is this : 
it having been found how many people are injured, you 
are to take every person either killed or injured at a 
round sum per head, 30/. per head for eacli, and when 
you have done that it does not follow it is to be paid to 
the person ; it is to be handed to the Board of Trade, 
and is to bo a charge on the aggregate amount for 
which the owner is liable. And now the difficulty begins, 
tlie two funds not being kept distinct. It says" that 
shall be first taken out of the aggregate fund, and when 
that is done the Boai-d of Trade shall estimate the 
damage, and in doing which they will have a right to 
say the fund is 15/. a ton, and we may take out of this 
; fund to the extent of 15/. a ton, as many 30/. \i«r 
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head as the damage to life or person will amount to. 
The balance (if any) is thereupon to be paid back to 
the owner. Then comes a clause which to my mind is 
the only one creating the more soiious difficulty in tlie 
case, which is this : where a person is not satisfied with 
the amount awarded by the Board of Trade, or the 
board have refused to act, he may take a course of hb 
own — that is to say, repudiating their action and getting 
from them a decluration that they will do no more, he 
is left at liberty to take his own course, and he may 
bring his action, and it says if he does that, any debts 
recoverable against him shall only be paid out of the 
residue of the aggregate amount for which the owner is 
liable after deducting all sums paid which are referred 
to. Nothing is said as to having a double estimate of 
the fund in the one case or the other, by which, no doubt, 
some degree of difficulty is created. It seems to mo the 
construction of Mr. James is open to this difficulty. 
You further have this sort of difficulty accming, the 
very case I have before mo. Supposing no claim 
made by the person who has been injured, he having 
been otherwise satisfied; if an action were now 
brought by the parties, the course of proceeding would 
be for the owner of the ship doing the damage to have 
an inquiry directed as in the African Company v. 
Swcmzy, I have looked into that case, and I know it 
has been since followed, viz., an inquiry what claims 
there are in respect of persons claiming damage. Those 
only come forward who claim in respect of goods — no 
one else can claim. Mr. James says that will not do ; 
you cannot settle it out of court. Suppose, instead of 
the plain case of a man who admitted damage, and the 
damage being satiiified, because the pit. has admitted 
the damage and admitted the liability — supposing in- 
stead of that there are doubtful cases ui which the 
party who is injured, or those claiming hi respect of 
the death of a relative, or the injury to a person, saying, 
** We have a right to damages, or you have done wrong," 
and the answer being, " It was not our ship, you fell off 
the mast ; however, do not let us have a depute about 
it, we will allow yon so much." According to tho argu- 
ment of the delta.* counsel I must have an inquiry 
whether that is or is not a proper settlement of the case 
^-an inquiry whether there was damage done to that 
person, the owners of the ship not having admitted 
they did it, and the man not having admitted that he 
was in the wrong ; but they have settled it. Must I 
inquire into the whole matter ? It would be of no use 
settling it out of court, so that I should have to try 
the case upon a question where there is nothing to try 
between the parties ; but I miuit do it in order to give 
this advantage to the shipowner. As to the goods I 
must txy the whole matter and see whether he was not 
liable. Now, that is a very an natural construction of 
the Act, and, as I said before, tho words of the 504th 
clause seem to me to indicate I am only to look at the 
question of \U. a ton at all when a claim is made in 
respect of life. My mode of reconciling it, then, b 
this, and I think it is legitimate : Supposing the Board 
of Trade are to take the ZOL per head in tho case of 
damage, and we will assume a ship to be really worth 
1500f., bnt at 15/. a ton to be worth 3000/., and sup- 
pose fifty persons hurt, the Board of Trade will take 
1500/., which happens to be the whole value of tiie 
ship ; then I apprehend, when the cose comes for 
damages, tho owner of the goods has the right to say, 
whenever the question of life has occurred, " Our com- 
pensation has been made with respect to that. We 
have a right to have the value taken at 15/. a ton, 
and therefore we have a right to have that amount 
taken out of tho fund of 3000/. You who are injured 
in life and limb have a 3000/. fund to look to ; you 
take your 1500/., and therefore leave ns untoncbed the 
Talne of the ship and cargo: " and I think that will work 
it out in every case. Even if the man is not content 
-with the value given by the Board of Trade, and came 



here or to chambers, I think the am 
arise. We know that lately a jury gaveveiyhisi 
damages, 3000/. damages, for iayarj occasboed Wi 
death. Suppose such a case as tliat, it wooU h 
always a case of large damages, where a pcraoe bm 
content with the determination of the Board of Tnia 
If he brings the question here the shipowner miU 
have a right to say, "Thb most be manballed, ht bbH 
be taken to have hb damages out of the fund, erti* 
mating the ship as worth 15/. a ton, and if that sImU 
leave any balance we have a right to that balance apt* 
the extent of tho value of the ship and cai^go ; that 9 
to say, we keep your fund clear by throwing on tbt 
other fund the damage which the ooart baa laid ii thr 
damage on estimating the liabilitj as to life or fiok' 
I think the true interpretation of the 504th sectiii ii 
to adhere to the literal words of the danse, whocnr 
the court has a question of life and limb before it h 
this case it appears to me there will be no inqaiif 
necessary as to whether thb man b saUsfied or Mi; 
because I shall make a decree in the commoQ foni,* 
in The AJrtcan Company v. Swanzy, As to the iil(- 
rest, an inquiry will be directed as to whether tk» 
was any freight earned. If so, interest fr 'Oi the iisr 
when the freight would become due. If no fxv^ 
then from the time of the collision. 
Solicitors: Pontifex sm^ WuU 



COTTBT OF ADMIRALTY. 

Ucported bj VBnxoar LcsniNOTOK, Esq., It«initeMl4ea 

Thunday^ June 13. 
The Comtksse de Fbegktille. 
Necetsariea—^ if* 4 Vict, c 65, t, 6. 
»* Nece$$arie$*' m 3^4 FmK. c. 65, *. 6 msmutr^ 

immediaUly necessary for the ship, at coiinf^ 

HnguUhed from those merely necessary fif ^ 

voyage. 
The staUUe does not apply to ordinary mereamt^ 

counts between otoner and agenl. 

Necessaries. — ^Thb was a suit for necessaries, bnip 
by Messrs. Julius Henry Thompson and Co., spin* *• 
French steamship Comtessede Fr^gevilfe, Th«p» 
tion stated that in 1860 the pits, were igwf j[ 
tho owners of the ship, and broken to the w* 
in which capacities they received Uie freights ea aj 
delivered in the port of London, and psid the dw 
dues, pilotage, clearance and other charges o<«"*J 
with the vessel ; that they had also paid IStt S*-'' 
coals supplied to the vessel by direction of the nij* 
to enable her to leave the port of London. '^'J 
prayed judgment for the payment of 81/. 15#. 10*i* 
balance of their account against tho ship. . 

Clarkson moved to reject the petition.— By '* 
greater part of the money was advanced, "^*? Jr 
cure necessaries, but to pAy for necessaries •^'^ Jj[ 
cured, and b therefore not within the statnte [ C^;^ 
Cosfabrick, Swabey 344.) In Beldon v. ^'•JJ 
6 Ex. 886, the Court of Ex. held that, ^JJJS 



a master might borrow money for necessary -^^^ 



-ertitf** 

be rendered, he could not do so to pay ^^ ^^ 
But besides tlib objectioi^ ***JJi 



already rendered. 

advanced the money not only upon the pw*w**^'^J2, 
of the owners, with whom they had a g*"***^ ?L ^ 
but on the security of the moneys they rccei^^gg^ 
part of the ship; they cannot now dum tb* ^^|tr 
of the ship itself. It is wholly without V^'^^^ 
the broker of a foreign ship to claim a lien ^* JJ ufdi' 
for the balance of hb bill, which comusts only ^ 
nary dbburscments. . j^ 

Lushmgton contra. — Thb question b of g»*^ ^ 
portance, as affecting the rights of all ^''°?^| 
foreign vesseb. The terms of the statyf^^^ 
Vict, c 65 show that the word ^ neoesnriei '^ 
be liberally construed. The Act b oaUed **As^ 
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nprare the practioe and extend the joruidiction ot the 
ii}rh Court of Admiralty.*' The 6th section sajs the 
ooit ** shall have jortsdiction to decide all claims and 
ieauuds whatsoever for necessaries supplied to any 
oreign ship or seagoing vessel, and to enforce the 
ajtnent thereof, whether snch ship or vessel may have 
«n within the body of a county or upon the high 
MS st the time when the necessaries were furnished.'* 
Dm jurisdiction thus given is not stinted ; it is in the 
M6t general terms, and trenches upon municipal law 
the one hand, and international law on the other, 
t praittically revives the ancient power of the court, 
od gives in the case of foreign vesseb the maritime 
ien which exists in continentid countries. The pits.* 
ontract of agency with the owners is no bar to the 
iRseot action. In all cases of wages, towage and 
Umage there is a personal as well as a real remedy, 
bi agent may even take a bottomry bond. The ugency 
»f the pits, is in their favour, as a presumption that 
Iwy have well maniiged the affairs of tiie ship, and 
btt the owner preferred them to others as his creditors. 
» having had a fund appointed for payment is 
w bar; if it has proved insufficient, an agent 
larmg received freight, is nevertheless entitled to take a 
wttomry bond for advances beyond it: (Edmond, 
ILT, Rep. N. S. 192.) Then what are ^'neces- 
iariesV** In the Alexander, 1 W. R. 360, the court 
followed the language of Abbott, C.J. in Webster v. 
^«kamp, 4 B. & Aid. 354 : ** Whatever is fit and 
proper for the service on which a vessel is engaged, 
whatever the owner of that vessel, as a prudent man, 
wookl have ordered, if present at the time, comes 
within the meaning of the word " necessary." And as 
to money, the Court quoted the words of Lord Klien- 
honmj^h: "The money supphed must not be under- 
ttood of an indefinite supply of cash, which the master 
<nay duisipate, but only such as is warranted by the 
Exigency of the case, as for the payment of duties or 
Jther necessary purposes.** Here the money was 
idranced to pay dock dues, and chiims of the like 
istnre, which any owner on the spot would have paid, 
» borrowed money to pay. All such items, moreover, 
voold be allowed as "necessary dbbursements '* in 
bsttomry, or in the investigation of a master s accounts 
^ this court ; why should another and n narrower 
Hcaoing be attached to the statutory word " neces- 
*fies ? " There are even particular reasons for limit- 
vg bottomry : viz., the extra premium, and the fact 
that the loan is generally made by a stranger without 
Bomimndcation witli the owner. The item of payment 
br coals furBished, it must be admitted, is not al- 
lowable, according to the judgment in the N, R, Cos- 
ffiriek; but it is submitted that case should be recon- 
^:tA. It hardly agreees with Rtbmton v. Z^/, 7 
^rioe, 592, where advance of money to a master to 
P«T seamen's wages already earned was allowed ; or 
*ith the recent judgment of this court to the same 
(iect in the WWiam F, Saffard, 2 L. T. Rep. N.S.301. 
^ddim V. Campbelly referred to on the other side, was 
i^j decided on another ground, viz. that the master 
of the English ship, being in his own port, had bor- 
rowed without communication with his owner. Here 
^ payment of the money for the coals was virtually 
iD«ie with the owner's consent; and it was to his 
advantage. It is far better for the owner of a ship to 
htve oae lien upon bis ship in the hands of a man 
whom he has himself selected as the ship's agent, than 
'o have several liens in the hands of several persons. 
^ lien the pits, contend for is no unjust or hard 
^^. and seems warranted by the statute. 

Ckarkacm in reply. —J2ofr^iM>n v. Lyall must be 
^ as overruled by Beldon v. Campbell. The case 
^the WiUiam F. Safford may be distinguished on the 
P^d that the court always favours the payment of 
^>9tt due to seamen ; and moreover, that the further 
^ff^kn of the seameii were tequired. Money is only a 



necessary within the statute when supplied to obtain 
necessaries, t. e. cables, anchors, and other articles 
capable of manual delivery, and of absolute necessity to 
the ship: (Sophie, 1 W. R.368.) Cur, adv, vuU, 

Dr. LusHiNOTON. — I have now to determine 
whether the demands made in this suit can be main- 
tained within tlie statute of the 3 & 4 Vict. c. 65, s. 6, 
and this question wholly turns upon the proper legal 
meaning to be affixed to the word " necessaries.** I 
have no hope of finding the means of solving this diffi- 
culty from resort to any other part of this statute or to 
any other statute ; neither has the question ever been 
submitted directly to the Court of Appeid. In former 
times and up to a late period, up te the decision in the 
case of the Neptune^ 3 Knapp. P. C. 94, by the Judidal 
Committee, the Court of Admiralty was accustomed to 
allow material creditors to sue against the proceeds 
when in court. Material men were those who re- 
paired a vessel or furnished materials to enable her to 
proceed to sea : it was a technical term the meaning of 
which was well understood. I do not think — and my 
former decisions show it — that the term " necessaries ** 
in this statute can properly receive so circumscribed a 
meaning. On the other hand it has been urged 
that necessaries ought to receive the same liberal 
construction as is given to supplies furnished in 
cases of bottomry. This construction would include 
every requisite for a voyage, for there are many articles 
allowed to be covered by a bottomry bond which it 
would be very difficult to comprise within any 
ordinary meaning attached to the word " necessaries." 
Unless enabled by superior authority, I cannot venture 
to adopt so comprehensive a meaning for this enact- 
ment. It appears to me that the most convenient 
course I can follow is, to take an intermediate one — to 
make a distinction bietween the ship and the voyage ; 
to hold that necessaries mean primarily indispensable 
repairs, anchors, cables, sails — all immediately neces- 
sary ; provisions I include also, for the crew must 
be fed. I am inclined to hold, however, that the word 
" necessaries ** in this statute does not include all 
things required for the voyage, as contradistinguished 
from necessaries for the ship itself; such a construc- 
tion would in many cases embrace expensive outfits, 
including expenses of all kinds, which I do not think I 
am justified in including within the term " necessaries •* 
— indeed some articles for speculative purposes— outfit 
for passengers, accommodation for troops or special car- 
goes. I think the principle upon which I apprehend 
the statute to have been founded requires me to 
draw this line. It was not intended, I conceive, by 
this to do more than meet an emergency frequently 
occurring. Before the statute foreign ships could not 
be subjected to actions in rem under any circum- 
stances for nece^^saries supplied ; it therefore happened 
that great inconvenience and sometimes danger to pro- 
perty took place, as the want of anchors or cables ; in some 
cases, too, of provisions. It was, I think, to remedy those 
evils that the statute passed, to remove on one hand 
the pressure of immediate want, and on the other to 
give the British merchant or brokers their remedy for 
their advances ; but it is dangerous to hold that tho 
master could in all cases, for the commencement of a 
voyage for instance, bind the property of his owner, 
even if all he proposed to do was done bona fide : 
there must be a necessity. True it is, that sometimes 
by an extended construction of the 8t4itute, the ex- 
pense of a bottomry bond might be saved ; but on the 
other hand it is most dangerous to give the master a 
discretionary power of binding the property of his 
owner. I have looked to see what has been the prac- 
tice in other countries, especially in the United States; 
but the practice so differs, and there are so many dis- 
tinctions, that I cannot derive much assistance from 
such considerations. I regret exceedingly that I cannot 
attempt a more dear and decided definUVni^ ^x Vk^ 
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down liny general rule bejond whmt mtkj be understood 
from the obscrTations I have made. I am unable to 
do tto, and it may be from thia difBcnlty that all the 
decisions of this conrt may not be strictly uni- 
form. I must form the heat judgment I can on 
each individual case. The present suit is brought 
by Messrs. Thompson and Co. under the fuUowing 
circumstances: — They state that they were the 
agents of the owner of the vessel arrested, and also the 
brokers ; that as buch agents they received the freights 
and paid the dock dues and other charges in 1860; 
that in addition to that they paid 186/L for coals sup- 
plied to enable the vessel to leave London. An account 
is annexed, and this is a suit for the balance of that 
account. The question is, whether the court can enter* 
tain this suit either in whole or in part. It is, in fact, 
an account between the owner and agent ; all the busi- 
ness was done us agent, and moneys so advanced and 
moneys received — moneys received sufficient to pay all 
necessary expenses, ui;less the coals are to be so con- 
sidered, the resscl arrested being a steam-vessel. In 
one sense, no doubt, coals are necessaries for a steam- 
vessel, and there are cases in which I shall probably 
hold them so to be. But, in my judgment, the arrest 
of the ship for the payment of the balance of an 
account of this description was not contemplated by 
the ttatute. The statute looks to an immediate neccMity, 
not to the liquidation of a mercantile account, where 
credit was given by the agent in the ordinary course 
of business. Were I to entertain this case, this court 
might have to settle accounts between merchant and 
agent to an unlimited extent. I cannot so constma 
the statute. I reject this petition. 

Rothery proctor for the pits. 

Clarkton for the defts. 

Friday, Jan, 18. 

TlIR pRI!fCESR HeU£XA. 

Matter's watftt-^n ^ 18 Vict, c. 104, «. 187, 191— 
RigfU to extra pay — Niykt to talvage money — 
J*ractice, 
A tnaster it etUitletf, under tects, 187 and \^\ of the 
MerchatU Shipping Ad 1854, to double pay fur 
the number of days (not exceeding ten) during 
ufhich the payment of hit loaget it improperly with' 
held ; but he it nt4 to entitled, if he hitntelf ooMtet 
the delay by improperly keeping back the acc&wUt 
of the thip. 

A matter receiving under an award talvage money 
from the oumert of jrroperty to which he, the thip 
and aew have rendered talvage tervicet, it not 
bound to hand over to hit owner the portion he bond 
fide conceivet to be hit own proper thare; wt 
(temble) any part of the talvage money ; the remedy 
of the owner it to apply to the court under tect, 498 
of the Merchant Shiftping Act for a dittribution of 
salvage. 
The owner of a thip refuted to pay wages due to a 
matter for a voyage, unlets credited wi^ certain 
salvage money received by the master under an awards 
and kept by him for his own share ; the master re- 
fusing to account for a subsequent voyage, except 
on condition of a settlement for the former voyage^ 
without r^'erence to the salvage money : 
Held, that the payment of wages wcu improperly with- 
held, and that the master was entitled under the 
statute to ten days* double pay, 
Semble, items not objected to on the rtferenee to the 
registrar cannot afterwards be objected to on an 
appmlfrom the registrar's rrpori. 
This was a cause of wages, brought against the 
English ship Princess Uelena, by John Connell, her 
lato master, the owners intervening and setting up a 
oounter-daim. After petition and answer having been 
brought in, the cause was referred to the registnur and 
taerchjuits, xrho reported thereon. To their report the 



owners now objected. The principal items ^a^M 
t: — 1. A claim for ten dajs* double pay, late 
sects. 187 and 191 of the Merchant Shipping id 
1854, which in the report was allowed to the ibmIk 
2. An item of 200/L in the owner's eoonter-chii, 
which was disallowed by the registrar. 

The following were the ciicumstanoes of the case >- 
On the 13th July 1857 the pit., being an owwrrf 
four 64th shares of the Princess //efeiio, wasappoistei 
master by Robert Wheelwright, the managing oinn;ti 
proceed in heron dirers voyages, atthenteof lOLaBsatL 
On the 15th Dec. 1858 there was a settlement of vagMi 
and on the next day the pit. sailed on a voji^ li 
Demerara, and tbenos back to Liverpool Oa tfa 
return voyage, on the 12th June 1859, the 
l/elena, then in St. George*s Channel, fell in witk at 
American ship, called the Stalwart, on fire, and the fit 
and his erewsuccceded in savingthe crewof the Ststtift, 
and a large quantity of specie, which be bnw^t tt 
Queenstown. There the pit agretd with the AnniM 
Consul, acting on behalf of the owners of the Slaln&t 
and her cargo, to have the salvage claim refan^ If 
arbitration. The arbitrators awarded SOOL, uHA 
was handed over to the master in specie. Tlwft 
gave his crew 100/., kept 200^ for himaslf (a m 
which the arbitrators suggested as his fair shsre)^ ni 
remitted the remaining hiXU. to the defla. This M 
wan the item clahned by the defts. on the 
and refused by the registrar. The defts. ( 
themselves entitled to have the 900L pva I* 
them, to dirtribnte as they thought fit, eapeoiBf « 
they had never consented to the pit detainnigit«li 
share; and the pit, writing to them on tbe6tii^ 
1859, had said, '' You shall receive the 80Ui: bj^^T 
post"" On the 16th Aug. 1859 an account wmM' 
between the pit and defts., whereby it appean^Ai 
(apart from the question as to the right to the Mt) ^ ^^ 
a sum of 38/. 1 U 9dL was due to the pit tf ^ |^ -^ 
The pit, it further appeared, pressed for W^. 
this sum, but was always refused, except on mvi^ 
of returning the 200/. ; and some negoCiatioo th« 
ensued with a view to arbitration. The plttho !J^ 
cccded on a second voyage to Demerara and badb w 
his return to Portsmouth on the 4th Feb. 1M0' 
offered to hand in all accounts of the voyage ot^ 
dition of payment of wages due for thi p 
ceding voyage ; but on the defts. nivMB% ^ 
settle unless credited with the 2U0/., he ^ 
refused to give in any accounts. On the tV 
Feb. he was discharged, and the next day he vn** !^ 
the defts., stating Uiat all the aooounta were i* ■ 
proctor's Iisnds, where they might be inspeeled bytkl 
defts. : at the same time he instituted the preaentiA 
Meanwhile the consignees of the specie, ^spatisg 1^ 
validity of the award, had brought an '^ 

the defts. to recover the whole 800/1 

The following sections of the Merchant Shipping A^ 
1854 are referred to in the argument and jodposat:-' 

Sect 2. ^Seamen shall include every 
(except masters, pikits, and apprentices duly 
tured and registered) employed or engaged in aoy eip 
pacity on board any ship." 

Sect 187. "The master or owner of every ahipM 
pay to every seaman his wages within the reapecti** 
periods following— that is to say, in the eaaief* 
home-trade ship within two days alter the tenmsiri* 
of tlie agreement, or at the time when anch Maotf* 
discharged, whichever first happens ; and in the ca» 
of all other ships (except ships empkjed in Ai 
southern whale fishery or on other voyages Ibr ^Akk 
seamen by the terms of their agreament are vMf 
compensated by sliares in the profitB of the adnstst) 
within three days after the cargo has betn defivv*^ 
or within five days after the seaman's diaohBigih wUek- 
ever first happens ; and in all oases the sssass ^^ 
at the time of his diachai^ bs sntitled Is bs poA ^ 
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int a sum equal to one-fourth part of the balance 
Lo bim ; and ttrtrj master or owner who neglects 
f uses to make payment in the manner aforesaid, 
aat sufficient cause, shall pay to the seaman a sam 
exceeding the amount of two days* pay for each of 
lays, not exceeding ten days, daring which pay- 
: is delayed beyond tlie respective periods afore- 
and such »nm s^ll be recoverable as wages.** 
)ct. 191. '' Every master of a ship shall, so far as 
case permits, have tlie same rights, liens snd 
idles for the iccovery of his wages, which by this 
or by any law or custom, any seaman, nut being a 
:er, has for the recovery of his wages ; and if in 
proceeding in any Court of Admiralty or Vice- 
iiimlty, touching the claim of a master to wages 
ri;;ht of set-off or counter-claim is set up, it shall 
Awful for such court to enter into and adjudicate 
n all questions, and to settle all accounts then out- 
iding and unsettled between the parties to the pro- 
ding, and to direct payment of any balance which u 
All to be due.*' 

IhauA, Q. C. and Swabey for the owners.— A 
ister is in no ease entitled to double or extra pay. 
ct 191 ot the statute only extends seamen's reme- 
is for wages to masters, " so far as the case per- 
U;** here the case does iu>t permit. The master is, 
to wages, in a very different position to the seaman. 
I is an accountant to the owner, and has frequently 
•ney of the owner iu his possession. The right to 
«a pay given to seamen is an extraordinary remedy 
■n to them to compel prompt payment of wages 
S on account of their usual necessitous condition, 
«h does not hold of masters. Again, seamen's 
pes, if doe at all, are absolutely due ; but a master 
ot entitled to his wages at the date of his dis- 
rge, if he has neglected to aoconnt, as here, 
tlierefore, for this reason also, in tlie present 
' the pit, cannot claim extra pay. As to the 
*. we submit that the master should, as he 
piaed to do, have sent the whole ailvage-money 
«• owners ; he had no right to pay himself. [Dr. 
**«laGTON. — The true question is, have the dcfts. a 
It to cUim this as a set-off?] We submit that 
y nave; the master received the whole money as 
^}^ for the defts., and an action is now pending 
Mnat them in the Common Pleas by the owners of 
'property salved to recover the whole 800/. At any 
^ the master was bound to render an account of the 
■* voyage at the ciriiest possil)l« porio<l ; this he re- 
■•d to do, and by his own default caused the delay 
* which be now seeks to be recompensed. 
^pi»k*, for the master, was desired by the court to 
■Viiine himself to the question of the right to double 
ly. That question was not raised before the registrar, 
Id the defU. should not be allowed to bring it 
nrard for the first time. But, if the point be open, 
should be decided in favour of the pits. The claim 
to the 200/1 was tiie sole m.itter in dispute between 
J parties before they came to law, and that point 
ng decided in favour of the master, it follows that 
I owners were not justified in requiring the master 
Booonnt on the terms of crediting them with the 
9/., and he was not bound to account to them on 
li terms. He offered to account with them imme- 
tely on his arrival in England if he was to be 
►wed a settlement of wages in the ordinary way, 
ich the defts. refused to accept; they therefore 
»roperly withheld from him payment of his wages — 
any rate, of the wages admitted to be due for the 
ner voyage. Then the 187th section of the Act, 
en with the 191st, and receiving a liberal constmc- 
1, ss a remedial enactment should receive, gives the 
•ter right to extra pay. The case certainly ** por- 
ts " soch a oonatmctkm. The pit. has suffered a 
ong firom the defts. in being kept out of his 
igss ; and bat for this enactment he has no remedy 



exct>pt to recover the bare sum due to him under the 
contract. 

Dr. LusiiTKUTON. — Tliis is an action brought by the 
master of the l^inccM Helena to recover his wages ; 
and the case comes before the court upon objection 
taken to a report of the registrar and merchants. 
The first objection is to the allowance in the plt.'s 
chiim of 6/. 13*. Ad. for ten days' double pay. The 
owners deny the legality of any such claim on the part 
of a master; and even if legal, they say that such 
extra pay ought not to have been allowed in this case, 
because the master withhold his accounts. This objec< 
tion is stated in t)ie answer to the original petition, 
hut in the hchedule of deductions claimed no such 
deduction appears, and the registrar informs me that the 
objection was not raised before him, and contiequently 
the ten days* pay was allowed, as had hitherto been 
the practice. It ismivtt desirable— indeed, I might say 
indispensable — to the cx>rrect dispatch of business that 
the rules prescribed for taking these accounts in the 
registry should be strictly observed. According to 
those rules, this objection should have been stated in 
the schedule of deductions to be cUimed, which was 
not done. It is a still more serious objection, that the 
point was not taken before the registrar at all. The 
present proceeding ought to be in the nature of an 
appeal from what has been done by the registrar and 
merchants; it is therefore wholly irregular to bring 
forward questiocs nut discussed before them. Under 
these circumstances, I should feel myself justified in 
declining to take' cognisance of the legal question now 
raised ; but as this question is one constantly liable to 
arise, and one that ought to be settled, I will now 
consider and determine it. The right of a master to 
extra pay after discharge, whilst his wages are unpaid, 
depends upon the construction to be given to the 
187th and 191st sections of the Merchant Shipping 
Act 1854. The 187th section gives to seamen two 
days' pay for every day, not exceeding ten, for the time 
the payment of wages is improperly withheld ; but it 
docs not, propi-to mgort, extend to masters. This we 
learn from the interpretation clause (hect. 2), which 
enacts that a master shall no^. be included under 
the term "seamen." Then the 19 1st section says, 
" Kvcry master of a ship shall, so far as the 
case permits, have the same rights, liens and re- 
medies for the recovery of his wages, which by 
this Act, or by any law or custom, any seaman, not 
Iwing a master, has for the recovery of his wages." 
Now, with reference to the right of extra pay, what is 
the meaning of these words, " so far as the casje per- 
mitH ? " If they were not in the section, I think there 
could be no doubt that masters would have the same 
right to ten days* donble pay as seamen have. There 
are two meanings possible : first, that masters bhall 
be entirely excluded from the extra pay; secondly, 
that their claims to extra pay shall be admissible, but 
upon condition. There arc reasons for either construc- 
tion. Against the right to extra pay, it may be truly 
said that in many respects masters stand in a very 
different position to seamen. They arc not itiopes 
consiliif like the bulk of common seamen. iVlso, until the 
passing of the recent statutes, they had in no case a 
lien for wages on the ship. Lord Tenterden says : 
" The master can only «uo the owner personally in a 
court of common law, hnt as he generally receives the 
freight and earnings of the ship, and may pay himself 
out of the money in his hands, he has not often had 
occasion for the' aid of a court of justice to obtiiin his 
right:*' (see Abbott on Shipping, 10th wlit, p. 480.) 
The master too has generally a contract with his owners 
which may be deemed n special contract. Moreover, 
he is almost always an accountant to his owners, and 
it cannot be expected that they should pay bun 
his wages till his receipts and disburwvnACiVa Via 
accounted Cor, and t\i« ^msMg^ ift tdmX \a5sa >w»» 
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Again, be inaj delay bis aocountu, and it is not 
just that tbe owners sbould be mulcted for bis neglect. 
There is still another reason. If the court sbould hold 
that the extra pay may be due, but the right modified 
or taken away by circumstances, the consequence must 
be that a wide door is opened for litigation — a conse- 
quence I greatly fear. But I must look to the other 
aide of tbe question. The words are, " the master shall 
have, so far as the case permits, the same remedies, 
&c*' Now, jtrimajacie^ these are not words importing 
total exclusion from any one remedy, but on the con- 
trary are calculated to convey the idea that sub modo 
all the remedies are to be extended to masters. Another 
reason of weight with mo is, that if the Legislature 
intended that no claim for extra pay should be allowed 
to the master, they might have easily excluded it by 
express terms ; and I find no such words of exclusion. 
Then, further, why was the extra pay given at all ? 
.'Because tbe payment of wages might be constantly 
delayed. Now, this may happen with respect to 
masters as well as seamen, and most especially with 
•the masters of smaller vessels. The retaining the 
freight is sometimes impracticable, and always 
an odious and doubtful remedy, producing much 
dissatisfaction. I have considered the reasons 
for both constructions, but the argument which weighs 
most strongly with me is, that the words of the 
statute are not, in my opinion, sufficient to absolutely 
exclude from masters any remedy given to seamen. I 
think that the Legi^ilature in the different Acts of 
Parliament which have passed have, proceeding step 
by step, finally manifested their intention to put 
masters, so far as the recovery of wnges, upon the 
same footing as seamen. I deem this to be a wise and 
just provision, and e8pe«;ially with relation to extra 
pay, for is not the unjustly withholding the wages of a 
master as great an injustice and as great a grievance 
as the withholding the wages of a seaman ? I might 
illustrate this by a further insUnce. Why should a 
stirgeon recover extra pay, and not a master? And 
yet no doubt can be entertained as to the right of the 
surgeon. For these reasons I ^hall hold that, by virtue 
of this statute, masters have a right to extra pay, but 
a right which is foifeited if the circumstances of tbe 
oase show that the granting such claim would be 
unjust and inequiuble ; as, for instance, if the deky 
in payment has been occasioned by the master's own 
neglect or misfeasance in improperly withholding the 
accounts. Whether, in the present case, the master 
has been guilty of this dereliction of duty, I reserve 
for consideration until I have examined the remaining 
objections. The next item in dispute is a sum of 
200^, which the owners have claimed as a deduction 
from the master's demand. This 200/. is part of a 
sum of 800/1, which, it appears, the master re- 
ceived for salvage services performed to an American 
chip. He i-emitled 500/. to the owners, distributed 
100/. to the crew, and retained 200/. for himself. 
Whether the master was authoris<'d or justified in 
making the original compromise ; whether he was 
justified in making this distribution is not the ques- 
tion. The question is, are the owners legally entitled 
to claim this 200/. as their own property, and as a set- 
off against the master's claim? and on this question I 
cannot entertain any doubt. The ancient doctrine of 
tliis court was to give salvage reward to the actual 
salvors only, and to allow tbe owners of a vessel ren- 
dering salvage services only compensation for actual 
loss sustained. Thus in the Baltimore^ 2 Dods. 1 36, 
138, Lord Stowell having awarded a sum of 800/. for 
salvage, continues.: ** The next question is omongst 
whom, and in what proportion, this sum shall be di- 
vided. There can be no doubt whatever that tbe claim 
of tbe captain of the Rapid is well founded, for he is 
the life and sonl of tbe whole business. His right to 
jnaward is indispntable, and 1 shall give him tbe sum of 



100/., to which I think be b folly entitled, as aartrf 
flag eighth.'* Then, having distrilmted the Tmma% 
700/., he adds : " With respect to the daim tf tk 
owners of the packet, they are oertaiiily entilM H 
receive the value of the sails and stores which «n 
supplied from their vessel, and also tbe amoiuitef Mf 
other loss or expense which they may have fisdf 
incurred ; but I cannot approve of their coming kn 
and employing a separate proctor, and by so dMf 
putting the owners to an additional and an aasses* 
sary expense. They might, with the saaie efa^ 
and in a manner equally beneficial to tbeir on 
interests, and certainly less injurious to that of etfacD^ 
have stated their demands in an affidavit, witkiit 
writing to the act, as they have done; and tkn- 
fore it is somewhat hard to bold the owners of tb 
American ship responsible for the expense incniRdlf 
their proceedings in this suit. I desire tbe costs Hf 
be strictly taxed.** Thus did Lord Stowell treat tk 
claims of owners with respect to salvage servioo. 1 
more liberal rule was afterwards introdnoed; ui 
from the introduction of steamers and change of d^ 
cumstances, I have deemed it my duty to give mA 
larger proportions of salvage to owners than m 
accustomed to be done by my predecessors. IH 
though there may possibly be one or two caM ■ 
which the court has given an extraordinary proportii^ 
it has exceeded a moiety only under very special d^ 
cumstances. In the present case the ownen hm 
received five parts out of eight. So far as I have iif 
knowledge of the facts, the owners have not tk 
slightest claim to this 200/. ; but if they think th^ 
have, their remedy is of a very different kind. Thar 
course is to proceed under the 498th section of tk 
Merchant Shipping Act; bring the &00/L they Iwt 
received into court ; then move for a monition to tk 
master to bring in the 200/. he has recoved, wfaiek 
the court will grant as a matter of course, and tki 
make an order of distribution. During the progrestf 
the argument a passage from a letter of the master to 
the owners was read, declaring an intention to transait 
to them the whole 800/. Whether upon this letter a 
action for tbe recovery of the money would lie it 
common law, I say nothing. If soeli was the pnpv 
proceeding, the owners should have resorted to it ; kt 
I am confident that, according to tbe oooise of yndm 
in this courts no deduction in the settlement eooU k 
made on account of a claim so doubtful, and mdM 
so repugnant to the principles by which daiai 
to salvage are regulated. I ought also to ^ 
that the custody of the property salved, or the iwmi 
for it, ought by the practice of this court to be, ni 
distribution, in the sctual salvors, and not in ^ 
ownen of the salving vessel Any previous stipoliti* 
with the master or seamen to take away ornanof 
their rights to salvage would be wholly inopentin: 
(Merchant Shipping Act, s. 182). [The learned Jixisi 
then proceeded to discuss certain items objected ^ 
trifiing in amoiuit, and immaterial to this report, 
deciding them in favour of tlie master.] 1 now oo« 
to the last matter for consideration in this eset; 
namely, whether the master wilfully withheld his se- 
counts, and thereby forfeited his claim to the ten ^ 
extra pay. The court has been instructed, I thiik 
somewhat unnecessarily, by various affidavits that tk 
master of a ship should be prepared to render Ms 
accounts to his owners. I think that without the ail 
of any affidavit, I might have come satisfactorily to tk 
conclusion that the master, being the agent of tk 
owners and an accoimting party to them, should bepn- 
jiared with as little delay as the drcumstanoes of tk 
case will admit to render his accounts. I think > 
wilful delay would be a breach of duty, and if Mck 
were proved, I certainly would not allow the extrs p^* 
But there is also a corresponding obligatioa opon th* 
owners to be ready to pay the waf^ due, and mttoaab 
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upon the master HDfoiinded in Uw and jus- 
tice. Now Mr. Wbeelwrifrht admits that there was 
due to Captain Connell the sum of 38/. lU. 9dL in 
ici^MCt of the former voyajve ending in Aug. 1859 ; and 
BO doubt that sum was payable to the pit., unless Mr. 
Wheelwright was entitled to recover the sum of 200/. 
•alrage mont^ to which I have referred. It is mani- 
lestly clear, tlierefore, upon Mr. Wheelwright's own 
allowing, though he has not candidlj admitted it, that 
ho refoaed to settle accounts except upon the basis of 
Iwhig credited with this 200/., respecting which the 
oourt has already pronounced its opinion, that his claim 
ooold not be legiUly supported. On tlie other hand, 
the master deposes that ho from the first offered to 
luuid over all his accounts and vouchers upon payment 
of the balance of 38/. 11«. 9dl due on the preoetling 
"Voyage, which Mr. Wheelwright refused to do. It is, 
tlierefore, quite clear to mo that there was no ui\ju8ti- 
^abie withholding of accounts in this case ; that the 
irfaole of this litigation has been occasioned by Mr. 
Wheelwright entertaining an erroneous notion of his 
legal rights, and attempting to enforce them by with- 
Iwlding a settlement without sufficient cause. I can- 
aiot avoid expressing my surprise that so unfounded a 
aotion of legal right should have been so long and 
^bsiiiiately persisteid in. I overrule the objections to 
"the registrar's report, and confinu tho report with 
«Mta. 

Crosse, proctor for the pit • 
Grtganf and Co., solicitors for the deft. 
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The Minnkhaua. 
Ward p. MacCorkill. 
Jiy iSiferrw fay — Towags coiUraet — Salvage — Na- 
tstre o/oontraet with tug — Supervening risk — Ee»m- 
meraUom — PHoiofship in distress. 
Whets a steamboat engages to tow a vessel /or a fixed 
Mm, she does not warrant to tug the vessel at all 
risiks^ bvt merely engages to me her best endeavours, 
competent skill, and a reasontdflg sufficient crew, 
tackle, and equipments /or the tatk, J/ un/oreseen 
dificulties occur, such as the breaking of the ship's 
hawser, she is not relieved Jrom still doing her best ; 
bmt if a sudden violence o/ wind or waves put the 
ship in tow in danger, and the tug incurs risks and 
performs duties not within the scope o/ the original 
eagagement, then the tug is entitled to additional re- 
muneration for addiiioHal services i/ the vessel be 
msvtd, and mag daitn as a salvor instead o/ being 
restricted to the sum stipulated /or towage. The 
towage contract is then superseded by the rigid to 
talsage. 
Butj if the danger from which tfie vessel has been 
rescued is attributable to the /aitll o/ the tug, then 
the tug can have no claim to salvage. 
JScmbte, where tugs come to tlie asiisiance of a vessel 
M charge o/a pilot, to render salvage servicts, they 
must obey the orders of the pilot. 
This was an appeal from a sentence of the High 
Conrt of Admiralty. A cause of salvage was brought 
bj the United Kingdom and the Storm King, two 
■tcam-tngs of Liverpool, against the Minnehaha, a 
wel of 1127 tons register, of Londonderry, which 
was in peril when entering Uie Mersey by the Crosby 
chaoneC with a cargo of cotton from New Orleans. She 
"waa anchored at the place in question when the two tugs 



approached her in quest of employment. The Unitetl 
Kingdom was engaged for thirty guineas to tow the 
Tessel into the Liverpool docks, and the Storm King's 
services were declined, but the latter tug continued near 
the spot. A hawser of the vessel was made fast to tlie 
United Kingdom, but after tho anchor was hove rp, 
owing to the violent weather, the hawser broke. The 
vessel theu drifted about and knocked violently on 
Taylor's Bank. TUb vessel then hailed the Storm King 
to assist, and the two tugs used great exertions during 
the incre.osing gale to keep the vessel from the danger 
of getting into Formby Hole ; and nltimately, with tho 
assistance of a third tug, she was taken into Li\'erpoo1. 
Both tugs were nmch strained and injured in the ser- 
vice, and they made claims for salvage. 

The learned Judge of the Admiralty Court pro- 
nounced a^^inst the claim for salvage ; whereupon the 
present appeal was brought. 

Brett, Q. C. and Pritchard, for the apps., contended^ 
that the judge ought not to have allowed the Minne- 
haha to give evidence of misconduct on the part uf the 
tugs, since that defence had not been set up by tho 
pleadings ; and even if the tugs had been deficient in 
skill, yet they were not disentitled to claim fur salvage 
services, as the learned judge had held ; moreover, thai 
tlie judge was wrong in holding that the tugs wem 
bound t4) obey the pilot of the Minnehaha as to the 
mode of peribrming Siilvago services. 

])t rhitlimore for t)ie resps. Cur, adv. vult. 

The judgment of the court was delivered by 
the Riglit Hon. I^rd Kinusdown. — This is an 
appeal from a decision of the Court of Admiralty 
respecting a claim of salvage brought by the 
owners of the steam-tugs Storm King and United 
Kingdom against tho owners of the ship Minnehaha 
and of the cargo on board of her. The steam-tugs' 
both belong to the port of Liverpool. The Minnehalta 
is a ship of 1127 tons register, :ind belongs to the 
port of Londonderry. On the 11th March 1861 she 
was bound from New Orleans to Liverpool, with a 
valuable cargo of cotton and other goods, and on 
entering the mouth of the river Mersey, had brought 
up at anchor in Crosby Channel, being unable to con*- 
tinue her voyage to Liverpool by reason of the tide, 
which was ebbing, and the wind which was blowing 
strong south-west down the river. It is nut in doubt 
that at this time the ship was lying in safety ; but sho 
was anxious to get into dock at Liverpool, which was 
distant about seven miles, without waiting for a turn 
of the tide, and about nine o'clock in the morning she 
made an agreement with the nuister of the United 
Kingdom to tow her to Liverpool and dock her for 
thirty guineas. The Storm King, at the same time, 
otfcred her services for tho same purpose. Her asaist*- 
ance was considered by the master ot the MinnehaJia 
as unnecessary, and he rejected it ; but the Storm King 
still remained near for the purpose of rendering assist- 
ance if it should bo required. The hawser of the 
Minnehaha was made fast to the United Kingdom, 
and tlie MinnehaJia was towed up to her ancliur, which 
was hove up, but soon afterwards the hawser broke. 
How this interval was employed, and what was the 
cause of the breaking of the hawser, are two important 
points in dispute in this case. After tho hawser 
broke, the ship, of course, drifted : how far she drifted 
is another important question. She let go both her 
anchors, but it is said by the apps. that they were 
unable to hold her. Tho United Kingdom, on being 
relieved from the weight of tho Minnehaha by the 
breaking of the hawser, of course started a- head, but 
she returned and got her own hawser on boiurd the 
Minnehaha, which was attached to the ship. The 
Storm King again came up and offered her si^rvices^ 
which were accepted. Another steam-tug, called the 
Enterprise, joined the other two, and finall| the Uvc«ft 
boats, the tide ham^ cViin^je^ vBA>^<t%k]wA->Jtt^ ^br^ 
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ID, towed the ship to Liverpool. Clmins for Mhage 
were made by the three boats. Those of the first two 
boats, the United Kistffdomajid the Storm King, are 
alone before us. The cases of these two boats differ 
in some material points, and we will deal first with 
that of the UmUd Kingdom. In her case it is ad- 
mitted that a contract for towage was first entered 
into, bnt she alleges that bjr reason of the danger in 
which, as she insists, the Mimuhaha was after- 
wards placed, and from which she was rescued by 
the exertions of the United Kitigdom^ the original 
towage contract was snperseded and she became 
entitled to claim salvage. On the part of tlie 
Minnehaha it is contended that she never was in 
any danger at all, but that if she was^ snch danger was 
occasioned entirely by the fanlt of the United Kingdom^ 
and that the United Kingdom cannot therefore be 
entitled to any reward for rescuing her from snch 
danger ; that, in fact, the United Kingdom, performed 
none but towage services, and performed those services 
very ill. So much discussion has taken place at the 
bar on the rules of kw by wliich this ciise is to be 
governed, and so much doubt has been supposed to 
exist with respect to principles which we had imagined 
to be entirely settled, that it may be advisable for us, 
before considering the evidence, to state our view of 
the law. When a steamboat engages to tow a vessel 
for a certain remuneration from one point to another, 
she does not warrant that she will be able to do fo, 
and will do so under all circumstances and at all 
hazards ; but she does engage that ^he will uko Iter best 
endeavours for that purpose, and will bring to the task 
competent skill, and such a crew, tackle and equip- 
ments as are reasonably to lie expected in a vessel of 
her class. She may be prevented from fulfilling her 
contract by vie major^ by accidents which were not 
contemplated and which may render the fulfilment of 
her contract impossible, and in snch case, by the 
ireneral rule of law, she is relieved from her obligadons. 
But she does not become relieved from her obligations 
because unforeseen difficulties occnr in the completion of 
her task ; because the performance of the task is inter- 
rupted, or cannot be completed in the mode in which it 
was originally intended, as by the breaking of the ship's 
hawser. But if in the discharge of this task, by 
sudden violence of wind or waves, or other accidents, 
the ship in tow is placed in danger, and the towing- 
▼essel incurs risks and performs duties which were not 
within the scope of her original engagement, she is 
entitled to additional remuneration for additional ser- 
Tioes if the ship be saved, and may claim as a salvor, 
instead of being restricted to the sum stipulated to be 
paid for mere towage. AVhether this larger remunera- 
tion is to be considered as in addition to, or in substi- 
tution for the price of towage, is of little consequence 
practically. The measure of the sum to be allowed as 
salvage would, of course, be increased or diminished 
according as the price of townge was or was not in- 
dnded in it. In the cases on this subject, the towage 
contract is generally spoken of as supenwded by the 
light to salvage. It is not disputed that these are the 
rules which are acted upon in the Court of Admiralty, 
and they appear to their Lordships to be founded in 
A'sson and in pnblic policy, and to be not inconsistent 
with legal principles. The tug is relieved from the 
performance of her contract by the impossibility of 
performing it, but if the perfonnancc of it be possible, 
but in the course of it tlie ship in her charge is ex- 
posed, by unavoidable accident, to dangers which 
require from the tug services of a different class and 
bearing a different rate of payment, it is held to be 
implied in the contract that she shall be pai.l at 
such higher rate. To hold, on the one hand, that a 
tog, having contracted to tow, is bound, whatever 
happens after the contract, though not in the contem- 
pktion of the parties, and »t nil hazards to hci-self, to 



take the ship to her destination ; or, on Uie other, tk 

the moment the performance of the ooatraot is iate 

mpted, or its completion in the mode originaliy lateni 

becomes impossible, the tug is relievod from all fMb 

duty, and at liberty to abandon die ship in her (3bn 

to her fate, would be alike inconsistent with tho pulb 

interests. The mle, as it is established, guards agu 

both ineonvenienees, and pravidaa, at thaMinetii 

for the safety of the ship and the jost rsmanecatioB 

the tug. The rule has been long settled ; parties en 

.-iito towage contracts on the faith of it ; and we Ae 

oe extremely sorry that any donbt should be sappo 

to exist upon iL It is said that it has never b 

brought before us for decision. If so, oonsideriBg li 

often the rule has been acted npon, the neoenaiy 

ference b, tliat it has never been made the sobjed 

appeal because it has been universally aoqniffsrrd 

Whether the circumstances in each partioolar case 

sofficient to torn towage into lalvags most often b 

subject of great doubt, as it is in the present csi 

but there is one point upon which their Lordships < 

entertain no doubt, and npon which they are snrpra 

that any doubt should have been thrown at ( 

bar. If the danger from which the ship I 

been rescued is attributable to the fault 

the tug; if the tug, whether by wilful inim 

duct, or by neghgence, or by the want of that ratM 

abld skill or equipments which are implied is i 

towage contract, has occasioned or materially coi 

tributed to the danger, we can have no hesitatiM i 

stating our opinion that she can have no claim \a « 

vage. She never can be permitted to profit by her o« 

wrong or defaulL When it is remembered how ouk 

in ail coses — ^how entirely in many cases — a bhip i 

tow is at the mercy of the tug; how easily, withtl 

knowledge which the crews of such boats nsoallj la* 

of the waters on which they ply, they may pbo 

ship in their charge in great real or apparent peri 

how difficult of detection such a crime must be, w 

how strong the temptation to commit it, their Lor 

ships are of opinion that snch cases require to I 

watched with the closest attention, and not witha 

some degree of jealousy. In applying these principl 

to the claim of the United Kingdom, the first p« 

for consideration is whether the Mnmehaka v 

ever in danger, and if she were, whether the em 

below was warranted in finding, as it has found, tk 

the danger was owing to the misconduct of tbe to 

There seems to be no reason for thinking that the 

was any danger till the hawser broke ; but when 

broke, and the ship drifted, the question is, wbetl 

she did not then drift into a position in which she « 

in very serious danger. She was orii^inally at sndi 

in the fair way of the Crosby Channel. It appesn 

the charts that this fair way is bordered on the notl 

north-east by a long ridge or shoal, beyond whidi 

two sand-banks, called " Taylor's Bank ** and " Fons 

Bank," and between these bonks there is antit 

ciiannel. The two banks shelve down towards ei 

other, but in the midway there u a space of eo 

paratively deep water called " Formby Hole." T 

ciiannel is stated to be about a mile and a-half io 

but not more than from twenty to thirty fatbo 

across, from shallow to shallow. That a large ship 

rough weather, getting into Fonnby Hole must b< 

groat danger, appc.-irs to their Lordships to be d 

from circumstances of which even landsmen can f< 

an opinion ; that the fact is so, is proved by n 

witnesses in this case ; and the nautical georlct 

who assist their Lordships entertain no donbt what< 

that, in the then state of the wind and tide, the M 

nehalia, which drew nineteen foot of water, if »bf 

into Formby Hole, was in imminent danger of *^ 

If, on the other hand, t>ho did not drift across 

ridge to which we hove referred, but only, as is sll-r 

by the resps., touched the ridgc with her stem, tb 
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RS no Mich danger as would joittirj a demand by the 
uUed Kingdom for anjrthiug berond ber stipulated 
re. The qaestion then U one of eridence. The pilot, 
ho ought to be f^ell acquainted with the facts, no 
labt, swears that the ship was never in Formby Hole, 
ut upon this point their Lordships think that the 
idence of the app. is quite conclnsire. Not only is 
lere the evidence of the claimants themselves, bat 
lore is the testimony of two wholly independent wit- 
»si»cs, the masters of the two lightships; and the 
ridence of tlie master of the ship rather confirms their 
atement In addition to this evidence, there is a fact 
roved which is dedsive. The ship when she drifted 
t f^ boUi her xmchors. The ship would of course 
nit beyond the anchors, if, therefore, the anchors 
vre beyond the ridge, the ship would be still further 
eyond the ridge. When she was towed away, by the 
bree tugs she slipped her anchors, and after she got 

Liverpool sent an auchor-buat to get them up and 
ning them to her. Now it is proved by Kodriguez the 
naater, and Hudson the mate of the anchor-boat, that 
;lMse ancl:ors were found beyond the ridge inside of 
Taylor 8 Bank, or, in other wonts, on the bank forming 
»ne side of Formby Hole. .Their Lordships being 
iflUisfied that the ship was in danger, the next question 
i«wke-ber she was brought into such danger by the 
ooiaconduct, wilful or otherwise, of the United King- 
dom, The fint charge brought against her by the 
rvsp. is one which, if properly alleged and proved, would 
make it tit that those who were guilty of it, instead of 
^pcaring in the Court of Admiralty as claimants, 
iBould stand in the dock at Liverpool as crimi- 
Bala. It is nothing less than tiiis: that the per- 
loiid in charge of the steam-tug, with a view to 
*«r own advanUge, purposely put in peril this 
'^aable ship and cargo, and the lives of those on 
»»rd of her. It is contended that after the tug 
ran attached to the ship she purposely forbore to exert 
jW" full power for the performance of her contract, and 
m when she was compelled to go a-bead she did so 
nth a sudden jeric, witli the intention of breaking the 
||ip's hawser, and succeeded in doing so. No such 
«Kr]|^ is contained in the answer of the resp., and their 
■**'dahip8 agree with the learned judge below, that if it 
^>^ intended to be made, it ibonld have been brought 
^rwaid in the pleadings. There does not appear to be 
•ytbing in the evidence to warrant such an accusation, 
^^ it is unnecessary to consider it further. It is then 
^tended by the app. that as to negligence or error in 
Wpnent, there ii no case brought forward by the an- 
***rt aod that the court is precluded from inquiry into 
Jj^t matter. We are not prepared to go that length. 
^oe clainunts must prove their own ca^ ; they must 
*Qow that the sliip being in danger from no fault of 
**^«r8, they performed services which were not covered 
^^ their towage contract, and did all they could to pre- 
^«it the danger. If entitled to salvage at all, the 
MDOontmost in agreatdegree depend on the promptness 
^od efficiency of the services rendered. If the court 
kcJow was right in holding that after the hawser broke 
iw United Kingdom did nut come up so soon as she 
night reasonably have done, and ought to have done, 

1 order to repair the misdiicf, then we think it wa6 
roperlj decided that she could make no claim to sal- 
■go. It has been found by the Trinity Masters, in 
le (Mart below, that the hawser was broken by the 
TuoeoDfl oondnct of the alleged salvors, and that the 
'niUd Kingdom and Storm King might have rescued 
le ship from lier position at an earlier period without 
tk to tlieir own safety. If these findings aro war- 
jited hj the evidenoe, the judgment is right. But we 
ftve grMt difBcalty in arriving at these conclusions. As 
nb»flni t , a nd mae h the most importont point, the break- 
g of the havwr. It is found to have been done **by the 
TooMaseondBet of the alleged salvors.*' But the alleged 
ilvon ««n th0 Umi^d Kingdom and Storm King: 

MajuCm. 



and whHt could the Storm King possibly have to do 
with it? Again, we have looked in vain for any 
sufficient evidence to justify the finding with respect to 
the Unite^i Kingdom. Our nautical assessors are of 
opinion that the accident was caused by the failure of 
the hawser, which was unequal to bear the heavy 
strain to which it was exposed between a lar^e ship 
drawing nineteen feet of water and a powerful tug 
pulling her against a strong tide and squalls of wind in 
a rough ftca. The other complaint made ag«inst tho 
United Kingdom is, tiiat she ought to have come up 
sooner after the h.iwser broke, and that she might 
have done so by backing under tlie bows of the J/iflne- 
haha. Upon this point there is no distinct finding in 
the court below. It is sworn by the witnesses for the 
Unittd Kinrfdom that by re.'ison of the hawser of the 
Afinnehaha having broken close to ttie ship and drag- 
ging in the water, it was impossible for the tng, in the 
position in which the ship was, to have backed under 
the bows of the ship. Our nautical assistants are of 
that opinion ; they think that the course which the 
tug actually adapted was that which in the cu^^um- 
stances of the case was proper ; and that, considering 
what was to be done in getting out their own large 
hawser to supply the pUve of that which was broken, 
tliere was no want of promptitude or nautical skill on 
tiie part of the crow of the United Kingdi/in. Though we 
think tliat the appe. must make out their own case, and 
that the objections to which we have referred aro open 
to the resp., still in judging of the effects of evidence 
we must have regard to the degree of notice which was 
given by the resp. to the apps. of the natiu% of tho 
objections on which it was intended to rely. (X-rtainly 
the defence here is so framed tlmt, althoogk it puts in 
issue all the facts alleged by tlie apps., it docs not 
give them notice of any particular point to which 
theur evidence should be especially directed. Notwith- 
standing tho strong impression which we entertain as 
to the result of the evidence, yet if it depended in any 
material degree upon the demeanour of the witnesses 
and the mode in which their evidence was given, 
and if it appeared to us that the finding of 
the Trinity Masters was consistent with what we 
hold to be certain facts, we should, probably, yield to 
the authority of the court below, however it might 
differ from the advice given to us. But tliero aro in 
the finding below conclusions which we aro satisfietl 
are mistaken. It is found amongst other things that 
the ship never was in danger, a fact with respect to 
which we can entertain no doubt. Thus much as to 
the case of the United Kingdom. The cose of the 
Storm King is different. After her services had been 
rejected she came up u^ain after the Minndiaha was 
in Formby Hole, and when the danger had occurred, it 
in this state of things she made a towage contract she 
can claim nothing more ; for nothing supervened after- 
words to change the charactei of the services. And 
with respt-ct to her, the main question is whether sho 
entered into any engagement or not. Upon this point 
we do not observe any finding in the court beluw. It 
seems to have been assumed that whether there was a 
contract or not, yet if the ship was rescued from daugi.T 
without any default of the tug she would be entitled u> 
claim salvage, notwithstanding tho contract. We can- 
not, for the reasons already assigned, agree in this 
view, for the danger, whatever it was, hod been in - 
currcd before tlie contract had been entered into. Tho 
evidence as to the contract is quite contradictory ; it is 
for tho resps. to prove such an agreement, and wo 
think they have failed to establish it. There appears 
to be, as it was likely there should be in the confusion 
which prevailed, some misunderatanding. The utmost 
extent to which the evidence could be carried (and we 
do not think it goes even to that length^ appears to us 
to be that the Storm King insisted on beiu^^Ucttitsa 
tho same tenns ss ib« UnUed KisMj^ofm^v e.^^s9X t^- 
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eeivin<; thirty f;uinea», bat beinji: on the same footing 
:ui the Untied Ki»gdom^ what<*Ter that might be. 
Then, were any services rendered by these TesseU 
which could be profierly termed salvage? On the 
assumption that the ship was in the position in which 
we have no doubt that she was, we think such services 
were rendered. The attempt to tow the ship across 
the shoal at first failed. It became necessary so to 
manoeuvre that, till the tide turned, the ship should 
be kept from getting on tlie bank, and this, we are 
advised, required considerable skill, and we think it is 
made out that, in endeavouring to tug the ship out of 
the shoal, the United Kinffdom suffered some injury 
by straining. With respect to the alleged disobedience 
by the Storm King of the orders of the pilot as to the 
mode in which he should attach himself to the ship, 
the general rule is not disputed, that the directions of 
the pilot are to bo obeyed. But in such cases there 
may well be a difference of opinion as to the motit ad- 
visable mode of proceeding, and we think, upon the 
result of the evidence, that the pilot acqmesced in the 
course taken by the tug. Upon the whole, notwith- 
standing the extreme reluctance which we always feel, 
for the reasons assigned in the JuUa, to disturb judg- 
ments in the Admimlty Court upon grounds such as 
those upon which we must proceed in this case, we 
feel ourselves compelled to advise her Majesty to re- 
verse the present sentence as to both vessels. We are 
satisfied that the breaking of the ship*s hawser placed 
the ship in danger; that when she drifted over the 
shoal into Formby Hole, and as long as she lay there, 
such danger continued ; that she whs rescued from such 
danger by the exertions of the steam-tugs ; that as to 
the United Kingdont^ the towage contract was so far 
suspended as to entitle her to a larger remuneration 
under the head of salvage ; and that as to the Storm 
King^ no towaj^e contract at a fixed price is esta- 
blished. We think the evic'ence does not warrant a 
finding that, as to both or either of the steam-tugs, 
there was any default in the performance of their duty. 
With respect to the amount of remuneration, we are in 
considerable difficulty. The United Kingdom was by 
no means relieved from the performance of her towage 
contract by the accident of the rope breaking. She 
was bound to do what she could to repair the mischief 
by throwing on board her own hawser, and, when cir- 
cumstances made it possible, to tow the ship to Liver- 
pool. And, in estimating the amount to be awanled, 
we think this must be taken into account. We shall 
advise her Miijesty to award a sum of 300/. to the 
United Kingdom^ to cover all her cluims. As to the 
Storm King, the sen'ices which she rendered were little 
more than towage, and we think they will be amply 
remunerated by a sum of 50/. Both vessels must have 
their costs, both in the court below and in this court. 
We think that the circumstances of this case made it 
fit to be tried in a Superior Court. 

Sentence reversed. 

App.'s proctor, Pritchard and Son, 

Resp.*8 proctor. A, Ayrton, 
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Keported by JoeaUA Mktcalkb, Esq., Barrister-at-Law. 

March 12 and 13 and June 25. 

M*LaRTY r. MiDDLETON. 

Mercantile accounts— RemiitanceS'-'l7 <$- 18 Vict- 
c, 104 — Mortgage of ship. 

A merchant at GibreUtnr acted as agent /or //., a mer- 
chant in Liverpool, and alsojbr M., anotiter mer~ 
chant in the sawte piace^ L. and M. having also 
dealings together. The GibraUar merchant was 
accustomed lo send to L, monthly accounts ofsaHes of 
coal which L. hod sent to Gibraltar, giving him 



credit for tite proceeds^ and debiting him 
mission and other expenses. In IS&4 L. 
M. to make him advances^ which he agreed 
vided fj. would give orders to the GibraUa 
to remit him ouf of the proceeds ofthesalet 
tfie sums lie might advance. The GibraUa 
haning a general aceonnt with J/,, instead 
remitting thes« advances to him, entered t 
the amount which he was instructed from ti* 
L. to remit, and in the cour$e of hit bueint 
hiUs to M. for collection, ijf^, including s 
on h. In March 1856, M. requiring fu 
ri/gfor any future advances he might ma 
him a mortgage on a ship for Uiem. 
previously given him security tm the same s 
sums, which had at different times been 
to him. In Aug. 1856 L. assigned the eq 
demption in the ship to tlie plL, and 
Sept, following he became bankrupt. Ot 
the same month the pit. sent to Gibraltt 
potsession of the ship, tendering to M. 9 
the amount he thought due to him. 
The ship, which had previously been advertise 
was sold to the defts., who were registered 
Some of tlie bills drawn by the Gibraltu\ 
on L. and remitted to M, were di*honom 
amounts credited to M. by the Gibraltar 
rematted wtdiminished and undisturbed, 
pit. fling hi< bill to have the sale of the sh\ 
and for an account: 
Held, that as M. had consented to suhstit' 
remiUwice a credit in the general monthi 
and cut the bills remitted were not in respt 
particultr items, but inditcriminaiely for 
he hud HO right to select any particu 
credit, and attribute the dishonoured b 
item, so as to prejudice third parties : 
Held, that tlie credits, being at three months^ 
prevail, as the acceptance of them was vol 
Held, tliat M. was not justified in selling tlie 
I9th Sept., as nothing was due to him a 
beyotid the 90()A ; he was, therefore. Ha 
tlie plL tlte then value of the sliip beyond i 
Held, also, that the equitable title to the ship 
prevail against tlie legal title of the register 
the Meixhant Shipping Act of 1854 ; 
altered what teas previously the national i 
respect to shipping. 

This was a bill filed to set aside the sale 
The facts of the case and the arguments use 
in detail in his Honour's judgment which fo 
therefore unnecessary to repeat them here. 
Baily, Q.C. and Renshaw appeared for th 
Glasse, Q.C. and J. Pearson for the dcfis, 
and Son. 

Amplileft, Q.C. and RowcUJe for the dcfi 
ness and Chilton. 
Baily, Q.C. in reply. 

The following authorities wore referred 
course of the argument: — Gomj)€rtz v. , 
Taunt. 159; Le Fevre v. Lloyd, 5 Ta 
Wrout v. Dawes, 25 Beav. 369 ; Castriqi 
qeeg, 10 Moore P. C. C. 94 ; GUes v. Thon, 
'& C. 422 ; Macarthy v. Colvin, 9 Ad. & 
The Liverpool Borough Bunk r. Turner, 3 
N. S. 84, 494. 

At the conclusion of the arguments judj 
reserved until the 25th June, when 

The Vice-Chancellou said : — This < 
on for further consideration on the chief cle: 
cate. The facts are sonicvrjmt coropUt 
require minute investigation. There were 
cantile firm», two at Liverpool and one at 
One of the firms at Liverpool whs that of M 
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iken of as Lmmont, M*LartT and C«(., 
f it as M'Larty and Co. That firm 
i partners, Lamont, MXarty, jnn., 
md M^Kean, and tliey carried on the 
ints and shipowners at Liverpool. 
Liverpool was that of Middleton and 
) two of the defts. on the re<-ord 
Itnr was a firm of Middleton, Bland 
C of tlirro partners, Middleton, Bland 
liddletun, Bland and Co. at Gibraltar 
and correspondents of the fiim of 
n at Liverpool, and of course there 
mts between those two firms. Tlie 
leton, liland and Co. were the a^nts 
I at Gibraltar of the Liverpool firm 
0., and of courso between those two 
;eneral accounts. In or aboat tlie 
allied the Roteanna was sent oat to 
ored there as a coal depot That 
le firm of liPLarty and Co. as to 
a Mr. McMillan as to the other third, 
as to send out coals to be deposited 
rd that hoik to snpplj steamers 
tar, which might require coaL In 
\^ry, another ship, the one in question, 
;, was aUio sent out to Gibraltar bj 
as an additional coaler. M^Larty 
ested in this ship, being the owners 
, and Mr. McMillan was the owner 
ling fourth. It appears that Mr. 
as not a partner in the firm of 
was not only a part owner of those 
h M'Larty and Co., but he was also 
rith them in the coal that was con- 
. Butuntil 1854 the accounts between 
md Co., who had the management at 
two hulks and of the sales of coal, 
«n them and the consignors of the 
)t only with M'Larty and Co., not 
llan, and they were mixed up in 
t with the other accounts, M*Millan*s 
g in the accounts, and then M'Larty 
oM'Millan for his share in the profits 
in 1854 a change was made in that 

for which is not material to the 
nd from this time the account of the 
by Middleton, Bland and Co. was 
li>tinct from tlie general account be- 
laud and Co. and M Larty and Co., and 
f cnal were made out from that time 
' M'Larty and Co., but in the names 
Co., not that there was any such 
Millan and Co., in which McMillan 
ions were partners, but it was the 
1 for the convenience of keeping the 
?nrcd that Middleton, Bland and Co. 
) send to M*MiIlan and Co. monthly 
les of coal, in which they credited 
ceeds of the coal sokl during the 
I to them the expenses and their 
len remitted to tbom the balance by 

In 1854 M Larty and Co. applied 
Son, the Liverpool firm, to make 
noney to enable them to pay for the 
re sending out from time to time, 
nd Son agreed to do, on condi- 
)u]d give directions to Middleton, 
ead of remitting the balances of the 
f the sales of coal to McMillan and 
>alance8 to Middleton and Son to the 
mces, so as to recoup Middleton and 
Accordingly Middleton and Son, 
e, advanced sums of money to 
and as each sum was advanced 
rote to Middleton, Bland and Co. at 
I them of the amount of the 



advanced, and directing them, out of the balances of 
the monthly account of sales, to remit to Middleton and 
Son the amount of the sum so advanced and so notified. 
This coarse of dealing continued until shortly before 
the stoppage of M'Larty and Co., which happened at 
the end of Aug. or beginning of Sept. 1856. If Mid- 
dleton. Bland and Co., in carrying out the instructions 
given to them, had from time to time actually remitted 
to Middleton and Son, by bills or otherwise, the 
exact amount of the balances of the monthly accounts 
of sales of coal, or of so much of such balances as was 
necc8s.*«ry to satiitfy Middleton and Sf)n's advances to 
M 'Larty and Co., probably this litigation would never 
have arisen. This, doubtless, they would have done 
if they had not had any other account with Middleton 
and Son in respect of mercantile transactions ; but, 
inasn.uch as Middleton, Bland and Co. were the 
general agents and correspondents at Gibraltar of 
Middleton and Son, and there was a general account 
between these two firms; Middleton, Bland and Co., 
instead of making an actual remittance to Middleton 
and Son, adopted this course : they entered, in their 
general account with Middleton and Son, to the credit 
of that firm, the amount which M' Larty and Co. in- 
structed them to remit to Middleton and Son, and then 
wrote to them that they had done so; whereupou 
Middleton and Son, in their general account with 
Middleton, Bland and Co., debited them with that 
amount ; and in their own books they credited M*I^rty 
and Co. with a similar sum. It would sometimes hap- 
pen that the balance of the month's account of sales 
was less than the amount of the uns ttisficd advances 
made by Middleton and Son to M*Larty and Co., in 
which case Middleton, Bland and Co. credited Mid> 
dleton and Son with the whole of the balance of the 
month*s account of sales, the deficiency being made 
good out of the next month's account of sales. At 
otlier times it would happen, that the balance of a 
given month's sales exceeded the amiiunt of the un- 
satisfied advances made by Aliddleton and Son to 
M'Larty and Co., in which case Middleton, Bland and 
Co. credited to Middleton and Son so much only of tho 
balance of the month's account of sales as was suffi- 
cient to satisfy what had been advanced by Middleton 
and Son, and remitted the surplos to M*l4irty and Co., 
or to M'Millan and Co. In March 1856 Middleton 
and Son required further security for their advances to 
M 'Larty and Co. ; and accordingly M^Larty and Co. 
and McMillan gave to Middleton and Son a mortgage 
dated the 18th March 1856, of the ship or coal-hulk 
Shoodiae^ to secure to Middleton and Son anything 
that mig1|^ be due to Middleton and Son on account 
of their adrances to M'l^rty and Co., in respect to the 
coal transactions. Middleton and Son then already 
held two prior mortgages of that ship dated respectively 
the 13th Not. 1855 and the IGtli Feb. 1856, to secure 
the amount of certain specific bills. But there is no 
controversy with respect to those two prior mortgages. 
The question turns upon the mortgnge of March 1 856. 
According to the usual course of trade between Gibraltar 
and Liverpool, money is remitted from Gibraltar to Liver- 
pool by a bill at three months date. Therefore, if 
Middleton, Bland and Co. had actually remitted to 
Middleton and Son the amount of the balance of any 
given month's account of sales, they would have done 
so by bending them a bill or bills on England for that 
amount, payable at the end of three months, and of 
course, in that case, Middleton and Son would not 
actually receive the amount in money till the expira- 
tion of the three months. But as Middleton, Bland 
and Co. did not actually remit to Middleton and Son 
the amount of the balance of the month's account of 
sales, but only gave them credit for it in general ao« 
count, though they entered the amount in their general 
account with Middleton and Son on the first of the 
following month, tbft^ «u\fin4. Vb ^]i i^ Qt«^ W ^dui. 
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day three months, and wrote to Middleton and Son, 
adrisinj; them to that efTeet, whereupon Middleton and 
Son entered the amount to the debit of Middleton, 
Bland and Co. in their general account with them in 
the Mme form, that is for three months. The sums 
thus credited bjr Middleton, lUand and Co. to Middle- 
ton and Son, by transferring to their credit what 
would otherwise have been credited to M'l^rty and 
Cs,, were only items in the general account between 
Middleton, Bland and Co. nud Middleton and Son. 
There were, of course, numerous other items credited 
in that general account by Middleton, Bland and Co. 
to Middleton and Son, in respect of mercantile trans- 
action between them, quite unconnected with the coal 
accounts, or with M*Larty and Co. On the other side of 
that general account Middleton, Bland and Co. debited 
Middleton and Son with numerous items, in respect of 
the various mercantile transactions between them. A 
large portions of the items thus debited by Middleton, 
Bland and Co. to Middleton and Son consistiMl of the 
amount of bills, which Middleton, Bland and Co. sent 
home to Middleton and Son for collection. Imme- 
diately on transmitting such bills Middleton, Bland 
and Co. entered the amount thereof in their general 
account with Middleton and Son to their debit, and 
Middleton and Son, immediately on the receipt of such 
bills, entered the amount thereof in their general ac- 
count witli Middleton, Bland and Co. to their credit, 
in anticipation of receiving from the acceptors pay- 
ment thereof when due. Among the bills thus trans- 
mitted by Middleton, Bland and Co. to Middleton 
and Son were several bills drawn upon M'I«arty and Co. ; 
and as some of these bills form an important element in 
the consideration of the question now to be decided, it 
is necessary- that I should recur to the practice of 
Middleton, Bland and Co. with respect to the sales of 
coal effected by them at (jibndtar. When a steamer 
or other ship of which Middleton, Bland and Co. were 
the consignees or agents arrived at Gibraltar, to whom- 
soever belonging, Middleton, Bland and Co. paid the 
port dues and other charges on account of the ship and 
supplied it with any articles that she needed, and some- 
times received moneys on account of the ship. These 
payments and receipts created an account between 
Middleton, Bland and Co. and the particular ship. 
Supposing the ship was a steamer and wanted coal, 
Middleton, Bland and Co. supplied her with coal out of 
the stores of the Shoodiac or Roteanna^ and debited the 
price of the coal to the sliip, so that in their account 
with the ship Middleton, Bland and Co. debited her 
with their payments for port dues and other charges, 
and with any article snpplied to her, including any 
supply of coal, and also with their own commission 
as the ship's agents, and in the same account credited 
the ship with any sums they might receive for 
freight or othen/v'ise on account of the ship, and for the 
balance a bill was drawn sometimes by the .captain, 
but more commonly by Middleton, Bland and Co., on 
the owner or charterer of the ship, and was generally 
at three months* date. Such bill was, with any other 
bills on England of which Middleton, Bland and Co. 
happened to be the holders, transmitted ^ by them to 
Middleton and Son for collection. The* price of the 
coal supplied, to the ship was of course credited by 
Middleton, Bland and Co. to McMillan and Co. in the 
month^s account of the sales of coal. As the bill was 
drawn not for the price of the coal exclusively but for 
the balance of Middleton, Bland and Co.^ account with 
the particular ship, which comprised other items be- 
Bides the price of the coal, it is obvious that the amount 
of the bill would not be identical with the price of the 
coal supplied to the ship, the bill generally, although 
not always, exceeding the price of the coal supplied to 
the ship. Among the ships consigned to Middleton, 
Bland and Co., at Gibraltar, were several steamers 
trading to the Mediterranean, of which M*Lm^ and 
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Co. were the owners or charterers. With tboait J»« ^ 
McMillan and Co. had nothing to do; tbcj belai«»I^Mi 
or were chartered by M^Larty and Co. ndimt.r^^ 
When these steamers arrived at Gibraltar, lli±»i KiA 
Bland and Co. acted with regard to them pceoars^ 
the same manner as they acted with reeardto tkf 9 « 
of any other persons, making out an account wi J a ^ 
particular steamer, in which they debited ber ^ - » tu 
payments and supplies on her account, iachuliXs^is 
price of coal supplied to her, and also their uw ^^^ 
mi^»ion as agents for the steamer, and then \\mM '^ 
dited her with any sums received on ber ik 
drawing a bill for the balance on M'Larty sad .S-» •< 
the charterers of the ship. This bill thej Vtnr' ^-t. 
to Middleton and Son for collection, debiting Mi ^^k 
and Sou with the amount of the bill solum ^ \^ 
and having credit given them by Middleton w^^s^^ 
for the same amount; and, as in other cases, Hi^ -^^4/^/ 
Bland and Co. cnniited McMillan and Ca wm — itb f^ 
price of the coal so snpplied to the stesner' k ^ 
month's account of the sales of coal. This ^»ag 
very regularly and duly done, and if all the bi/Jri!^ 
drawn on M*I^rty and Co. and transmitted bj 'MiAU^ 
ton, Bhuid and Co. for collection had been yikd 9ker 
they fell duo no difficulty would have arisen, battk 
insolvency of M'Larty and Co. oocasioned aome oftb* 
bills to bo dishonoured, and hence the queatioa wM I 
have now to decide. That question arises with re^ (* 
the transactions which took place in the months of Mi^ 
June and July 1856, the stoppage of M'Lart; «adG« 
having occurred at the end of August followiog, a' 
their bankruptcy early in September. In the m*"* 
of the sales of coal for May, which was tnB^" 
by Middleton, Bland and Co. to M'Millan and Co. eOf 
in June, Middleton, Bland and Co. gafe cre^* 
M'Millan fur many sums of money as the priM* 
various quantities of coal sold and supplied in Mtj* 
various ships, to an amount exceeding 9000L i" 
balance of that month's account of sides of ooil^ 
2363/. Bs. 5c/. to the credit of McMillan and ConVh" 
balance Middleton, Bland and Co., in pw«»"^ 
their instnictions, transferred to tlie credit of V^ 
ton and Son, entering the amount to their cieA* 
the general account between themselves aadtisW' 
mentioned firm, but writing against it the date of tjj 
1st Sept, being three months from the 1st JoMi'^ 
thereupon Middleton and Son, in their genend tf^ 
with Middleton, BUmd and Co., entered that aoxfO^^ 
their debit with a similar note of the Ibt Sept^ ^ 
at the same time gave credit in their books to M'l^ 
and Co. for the same amount. Among the P^ 
credited by Middleton, Bland and Co. to M'UillK'J 
Co. for the proceeds of coaht in the May ■««|*|; 
sales was a sum of 305/. 5«. .W., being the pn"* 
coal supplied in that month to the Jidropolili^ 
steamer belonging to M'Larty and Co. In*^.*?J* 
which, according to their usual practice, MiAIWJ 
Bland and Co. had made out with that ihip ^ 
had debited her with that sum of 305i. S*- * 
for coals, together with other sums paid by tb«» 
her account, and their own commisnon as cosa*^ 
or agents of that ship, and credited her ^fZ 
items received on her account, the ^■'''•.^f.uf 
account with that ship being 307 L 16»., for which "J 
drew on M'Larty and Co., transmitting it '^I^^ 
bilh} to Middleton and Son for colleaion, and io ^ 
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general account debiting Middleton and Son 



witk** 



accepted by M'l^ 
hen it fell d* ■; 



bill so transmitted. This bill was 
and Co., but was dishonoured when .• .<- .j^ua 
sent back to Middleton, Bland and Co., ^JJjrrgT 
and Son, who debited the former firm with ^^^z^ 
the amount of the bill and the expenses, *>>^^^\jtiM 
Bhmd and Co. accordingly credited Middleton iB^jT 



. accordingly < 
in general account with the 



*-•; 



m general account; wan uie same "°*<""*^ "Ti^^ 
thing occurred, mutatu nmUmdi$, ^"^""{T^if 
nalei of coal for the month of Jnoa. Ti»^^^ 



MARrriME LAW CASES. 



V.O. K.] 



M*LaUTY r. MlI>l>LI£TON. 



[vTcTKr 



the Mcoant of the sales of coal for that month was 
1717/. 8«. 5d!. in favour of McMillan and Co., which 
mi transferred bj Middleton, Bland and Co. to the 
credit of Middleton and Son, but with the note of the 
Ut Oct., bring three months from the Ist Jul v. The 
sBMMint of coals supplied in June to steamers belonging 
toN'Urtj and Co. was 849/. 6t. lOtL The bills on 
3i*Lartj and Co., for the balnncos of the accounts of 
Hiddleton, Bbnd and Co., with those several ships 
napectirely, were transmitted bv Middleton, Blsnd 
sod Go. .to Bliddleton and Son for collection, and, being 
diibononred, were dealt with in the same manner as 
tke before-mentioned bill for 307/. 16«., which I men- 
tiooed in relation to the Majr account. The balnnco 
of tbe Jnlj account of sales of coal in favour of 
ICMiUan and Co. wus much more than sufficient to 
sitisfj the amount of the advances which had then 
ben made bj Middleton and Son to M*Larty and Co.; 
thcrefoce, instead of transferring the whole amount of 
tlut btlance to the credit of Middleton and S^m, Mid- 
dktoo, BUnd and Co. onlj transferred to their credit 
198/. 19«., part of that balance, and remitted the rest 
to M*Milhin and Co.; precisely the snme course 
at before took place with respect to the bills on 
U'Urty and Co., which considerably exceeded the 
19SiL I9#. A very short time before the bankruptcv 
of X'Larty and Co.. they, together with M'Millan, the 
JMot ownera with them of the Shoodiae^ assigned it, 
nbject to the three mortgages, to the pit. Donald 
^'Larty the elder, the father of one of the partnera in 
tbs finn of M'Larty and Co. At tl:at time only one 
of tbe specific bills secured by the firxt two mortgages 
noudned due. Tliis was a bill for 900/., which would 
not become payable till the 19th Sept. On the 
ISch of that month Middleton and Son caused 
ill Skoodiae to be advertised to bo sold on the 
19th. On the 18th the pit, by his agent, sent 
ABOtiee to Middleton and Son, by which he tendered 
to them the 900/L, and oflPered to pny any further sums 
tbt might be due to them as mortgagees of the 
Skoodiae, after giving credit for the sums received by 
tkm through Middleton, Bland and Co., on rendering 
Is him an account, and he required them not to sell 
tlw SkoodiaCf but to assign her to him. Some further 
csBmnnications took place between the parties and 
tUr respective solicitore and agents, the pit. urging a 
pMtpooement of the sale ; but these comnmnicutions 
ffSkd of effect, and the 19th the Shoodiac was put up 
f«r sale by auction, and the defts. Iluldemess and 
CUlton became the purchasers at that sale for 2700/. 
^fiddleton, Bland and Co. transferred the ships to tlicni, 
•ad they were registered as ownera. On the 23rd 
Sept. the bill in this suit was filed against Middleton 
•ad Murdoch, and against Holdemess and Chilton, and 
tbt bill prays that the sale of the ship Shoodiac to 
Bolderness and Chilton may be declared fraudulent and 
"Nd and set aside. It prays an account of what is 

the 

. . , , . u|)on 

tsUog the acoonnt luny bo so found due, the pit. may 
^ permitted to redeem the ship, and that the defts. 
»>7 be directed to re-transfer and make o%'er to the 
pit the ship, and to do all necessary acts for the pur- 
ple of discharging the mortgages, or ehse that the 
defti. may be declared Tiable for the full value of the 
jjop, or tbe price whidi she would, if properly sold, 
hw« realised, and tliat they may be ordered to pay the 
■une, after dieducting what, upon taking the aforesaid 
*Kouit, may appear due to them, to the pit. ; that for 
^ ttveral purposes all proper and necessary directions 
^ be g^ven and inquiries made ; and that the defts. 
^J be ordered to pay the costs of this suit. When 
^ caose camo before the court on the original hour- 
nig, tfa^re was much less of evidence than has now 
^ adduced. I was then of opinion that, as Aliddlc- 
too. Bland and Co. were not acting upon a dd credere 



^ to Middleton and 3Iurdoch on the security of 
*bip, and that upon payment by the pit. of what u 



commission, .as the bill alleged that they wore, if, 
without any neglect or default of their own, they failed 
to realise the proceeds of the coal sold by them, they 
were entitled to that extent to withdraw the credits thoy 
had given in their account for the amount of such pro- 
ceeds, and that upon their so doing Middleton and Son 
were entitled to withdraw to a similar amount tho 
credits they had given, or wouW have given, to M'Larty 
and Co. ; and it being taken for granted (and, as it now 
appears, too hastily taken for gnmted) that, upon hear- 
ing of the failure of M*Larty and Co., Middlet«n, Bland 
and Co. had witlcirawn such credits, at least to 
the extent of the bills drawn on M^Larty and Co., it 
appeared to me that sitmetliing must ha%'e been due oa 
the mortgages beyond the 900/. and that, therefore, 
the sale w.ns justified, and on that footing I directed 
the :40count against the defts. Middleton and Murdoch, 
and dismissed tho bill as against Holderness and Chilton, 
the purchasers. On appeal the Lords Justices considered 
that, in the actual state of the materials then before 
the conrt and until the account was taken, it was pre- 
mature to decide the case, and therefore, without cx- 
pr«»ing nn opinion on any question at issue between 
the parties, they reversed or varied the decree, and di- 
rected that, without prejudice to any question, an ac- 
count should be taken of what, if anything, was due to 
the defts. Middleton and Murdoch, at tho time of the 
sale, and also what, if anything, is now due to them 
under and by virtue of the mortgages. If anything 
were wanting to show the propriety of this deci- 
sion of tlie Lords Justices, it is a:nply justified by the 
evidence which has since been adduced; for whatever 
etfect that additional evidence may have on the present 
deci>inn of the court, it at least shows that the assump- 
tion which the court had made that Middleton, Bland and 
Co., on hearing of the failure of M'Larty and Co., with- 
drew the credits they had given (which was the ground 
of my decision), was an unfounded assumption. The 
chief clerk having made his certificate in pursuance of 
that reference, the case came before the court on ob- 
jections to that certificate. It then appeared to me 
that the evidence was still incomplete, and I directed 
the certificate to be reviewed. The chief clerk has 
accordingly niade a further certificate to which nu party 
has objected, and tho c:ise now comes on for further 
consideration on that snbject, jointly with the evidence 
on the other. The certificate, after stating the facts, 
concludes with this finding which is in the alternative: 
** If tho defts. Middleton and Murdoch are entitled to 
deduct the i^un) of :}05/. hs» 5d, from the before men- 
tioned sum of 2363/. Ss. 5</., and in the account between 
them and liI'Larty and Co. to give credit for the 
dificrcnce only, namely 2058/. St.'* (that relates to the 
balance on the May account), " and if for reasons and 
under circumstances bimilur to those above mentioned 
with reference to the said sum of 305/. 5s. 5(/. they 
are entitled to deduct the sum of 849/. 6s. lOd. from 
the beforc-menlioned sum of 1717/. 8i». .*></." (that re- 
lates to the Jtme account), " and in the account between 
them and M'l^rty to give credit for the diti'erence 
only, namely, 868/. Is. 7(/., and to omit entirely 
in the account between them and M^Larty and Co. 
credit for the before-mentior.ed sum of 192/. 19s. ; " 
if they were entitled to make all those deduc- 
tions from tlie three several sums, *' then there was 
duo on the 19th Sept. 1856 to Middleton and 
Son on the mortgage of 18th March 1856 the sum of 
1366/. 6s , as is shown in the scliedule hereto under 
the head of the finit hypothesis. But on the other hand 
if the defts. wore hound to give credit (on or before the 
19th Sept. 1856) for the entire sums of 2363/. 8s. 5dL, 
1717/. 8s. bd. and 192/. 19s., then there was nothing 
due on the 19th Sept. 1856 to the defts. Middletoa 
and Murdoch on the mortgage of the 18th March 
1856, as is shown in the sdiednlo nnder the head of 
the second hypothesis." So much as to the finding 
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with reference to whether anything wua or wast uot due 
on the 19th Sept. 1856, the dnyof tlie sale. Then 
the certiHcate proceeds to deal with the question whether 
anyihing and whtt is now due: ** if the deft?. Mid- 
dleton and Murdoch were entitled on the 1 9th Sept. 
1856 to the sum of 1366/. 6s, in respect of the mort- 
gage of the 18th March 1856, I find that nothing is 
now due to them, but that ther have, by means of the 
proceeds arising from the sali' of the Skwtdiac^ been 
over paid by the sum of 40.*)/. 1 Is.^ as is shown in the said 
schedule under the head of the third hvpothe>is. If, on 
the other hand, the defts. Midiileton and Murdoch were 
bound to give credit to M'Larty nnd Co. for the entire 
sums before mentioned, they have by the same means 
been overpaid by the sum of 1769/. 18«., assuming 
such sale is to be supported, as is shown in the schedule 
under the head of the fourth hypothesis. The i«hip 
Skoodiac was sold on the 19th Sept. 1856. It realised 
2669/!. 18«., as I have before stated. At this time 
there was due on tiie mortgages of the 18th Nov. 
1855 and the 16th Fob. 1856, the sum of 900/. only, 
and deducting! this sum from the said 2669/. 18«., 
there would remain the sum of 1769/. 1S«." So that 
the form of the certificate is to leave the question to he 
determmed by the court in order that the parties 
might not be, as unfortunately they have already been 
more than once, sent back to chambers for the purpose 
of taking the accounts nnd incmring further expense. 
As no objection has been taken to this certificate by 
either party, I must assume that all parties have ac- 
cepted this conclusion, namely, that the decision of the 
question whether anything, and what, was due to Mid- 
dleton at the time of the sale, and also of the 
question whether anything, and what, is now due 
to them, is to depend on this — whether, as between 
Middleton and Son and M'Larty and Co., Middleton 
and Son had a right to deduct from the sums credited 
to them by Middleton, Bland and Co., in respect of the 
balances of the accounts of the sales of coal for those 
three months of May, June and July 1 856, the amount 
of the b.lls which Middleton, Bland and Co. had trans- 
mitted to ttiem,drawn on M'Larty and Co., and which were 
dbhonoured, or rather so much of the respective amounts 
of those bills as was equal to the price of coals supplied 
by Middleton, Bland and Co. to the steamers of 
M*Larty and Co. in those three months. I have there- 
fore now to decide whether Middleton and Son had such 
right. Now this is a very different one from the ques- 
tion whether Middleton, Bland and Co., on finding 
their bills on M'Larty and Co. dishonoured, by reason 
of wliich, without any neglect or default of their own, 
they had failed to realise the proc^ds of the coal 
supplied to M'Larty and Co.'s steamers, had the right 
to withdraw so much of the credit they had given to 
Middleton and Son on account. If indeed Middleton, 
Bland and Co. had such right, not only as between 
themselves and M'Larty and Co., but also as between 
themselves and Middleton and Son, and having such 
nght had exercised it, then no doubt Middleton and Sou 
would have been entitled to make u corresponding deduc- 
tion from the amount which they would otherwise imve 
credited to M'Larty and Co. But if Middleton. Bland 
Co. had no such right, or if having sncii right they did 
not think tit to exercise it in either case, as the amounts 
which were credited by Middleton, Bland ur.d Co. to 
Middleton and Son remained diminished and undis- 
turbed, there seems no reason why Middleton and Son 
should make any deduction from the amount to be cre- 
dited to them by M'Larty and Co. It is to be observed 
that the mode in which Middleton, Bland and Co. 
dealt with the balances of the monthly accounts of the 
sales of coal was adopted with the entire concurrence of 
Middleton and Son. By the terms of the original 
arrangement, Middleton, Bland and Co. were to remit 
to Middleton and Son the balance appearing to the 
credit uf M'Larty and Co. on each mouth's accotmt of 



sales of coal. Middleton nnd Son might haverequni 
that to be specifically done. They mij^t have reqaind 
that Middleton. Bland and Co. should, at the aid rf 
ench month, remit to them in money or bills the pnwi 
amount of such bsilance. If they bad don« so, aad if 
among n batch of bills remitted to them by MiddktN, 
Binnd and Co. spetiHcally in satisfactioo of the baboei 
of a given month's account of sales of ooal, any cf aiek 
bills had been dishonoured, then indeed MiddletoD wi 
Son might have had a right to say, ^ We hsft Mk 
received the whole of that balance ; we have eiilyM 
remitted to ns so much of that balance as was eqsiltt 
the amount of such of the bills as were duly diib- 
noured and puid, nnd we will only give M 'Laity wi 
Co. credit for that amount." But instead of rpqiiiiiif( 
a specific remittance of the balance of eauil 
month's account of the sales of the coal, MiddletOQiti 
Son, from the very commencement of the transaetiM 
(by arrangement between themselves and HiddklM^ 
Bland and Co.), consented to substitute for mk 
specific remittuncc an entry to their credit ia th» 
general account between themselves and Middkla^ 
Bland and Co., of the amount of the balance of cub 
month's account of the sales of coal, and the Idii 
which were from time to time remitted to then If 
Middleton, Bl.ind and Co. were remitted, not in «>»■ 
faction of or with specific reference to those paiticafar 
items, any more than they were remitted in satis f aiiliw 
of or with reference to any of the other items of cnA 
in the general account between Middleton, Bland aii 
Co. nnd Middleton an<i Son, but generally and iads- 
criininately for collection, and to constitute item 4 
debit to Middleton and Son in the same genend le- 
count. And if one of ^uch bills should be db- 
honoured, although Middleton and Son would bavtthl 
right to re-debit the amount of that bill with the «** 
penses to Middleton, Blond and Co. in the general »- 
count, they would have no right to select a particalir 
item standing to their credit in the same general a^ 
count, and to attribute the dishonoured biU tolW 
particular item, and alter the item so as to pnjaiii^ 
or affect third persons. In this respect bills, wlueiiii 
thwr origin were more or less connected with the lAi 
of coal, stood in no different position from bflk • 
other persons ; nil were' remitted indiscriminately fir 
collection, and the honour or dishonour of any of nA 
bills, though it would affect the balance of tki 
genenil account between Middleton, Bland and O*- 
and Middleton and Son, could not affect any oneitA 
of credit in that general account more than any otb** 
Now, in fact, so far from Middleton, Bland and Oi 
havihg attempted to withdraw any part of the eredto 
which they had given to Middleton and Son in tki 
general account between them in res()ect of the balsBC* 
of the accounts of the stiles of coals for the moaffc* 
of Mny, June and July 1856, those sums mnsiflid 
standing in that account to the credit of Middhtii 
and Son to the very end ; and it is proved by the c»- 
regpondence between Middleton and Son and Middle!^ 
Bland ani Co., subsequently to the bankmptcy ^ 
M'Lnrty and Co., and by the accounts which those t*» 
firms mutually transmitted to each other, that it ««J 
not in the coiitemplalion of either of them that isy« 
those credits was or were liable to be disturbed. lo * 
letter from Middleton and Son to Middleton, Bland tf' 
Co., of the 3rd Sept. 1856, after sUting the banknipi^ 
of SPLnrty and Co., they mention the bills •• 
M'Larty and Co. which had been remitted to titem bf 
Middleton, Bland and Co., some of which had bctfi 
nnd others would be dishonoured, and, in particdi^i 
they state the fact of the dishonour of the very bill^ 
307/. 16«. which I have before mentioned, dirawn bf 
Middleton, Bland and Co. on M'Larty and Co. agii"** 
the steamer Metropolitan. They discuss the cbanc* 
of their being able to recover any of the bills ^ 
M'Larty and Co. ; they call on Middleton, BUnd sd 
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}o to make tbem a remittanos to meet certain ao- 
xytanoes, which thej, Mi idleton and Son, had come 
aider in faTour of Middleton, Bland and Co., and 
vhioh the bills on M'Lartj and Co. would, but for the 
bilare oi that firm, hare been applicable to meet ; 
•ad then thej proceed to adviiw Middlvton, Bland and 
Co. what to do with respect to the Shoodinc and the 
eoil on board of )ier, and of the Roseanna and the 
eoil neently aent out to Gibraltar. But there ia not 
anfgetftion or hint in that letter that thediahonour of 
tk billa on M^Lartj nnd Co. would or might affect the 
cndiu which Middleton, Bland and Co. had given to 
Hiddleton and Son. There is one ptisangc in this 
ktar which I think bears atrongly on this point. They 
si^, *' The hulk '* (that ia the Sbtoduic) " cannot 
k sold till after the 19th imst.** Why could it not be 
Slid tiU after the 19th ? Why the 1 9th in particular ? 
Chariy, I think, because on that day the bill fur 900iL, 
Mcoied by one of the first two mortgHf^cs, would fall 
dM. On the 19th, and not aooner, there would be 
• WM t hing due on one of the mortgages which they 
hdd, and then they would be justified in selling. But 
if thsy had a right to deduct from the 2363/. 8«. bd. 
which had been credited to them, the amount of the 
dWioooured bill for 307/. 16*., or any part thereof, 
tkre was something due to them on the l^st mortgage 
at the tune of writing the letter. This passage of 
Ui letter, therefore, seems to me to show that at that 
lias at least it did not occur to them that they had 
aiy right to deduct from the sums c redited to them by 
liiddtoo, Bland and Co. anyth'mg in respect of any 
diihoiioured bill, or that anything was then due to 
Umib. And if nothing was due to them on the 3rd 
Sept, nothing was due to them on the 19th but the 
bill for 900/L, which fell due on that day In anotlier 
lettflr from Middleton and Son to Middleton, Bland 
udCo., of the 6ih Sept, Middleton nnd Son repeat 
the obserration, " We cannot sell the hoik till after 
Uit 19th.'* In March 1857 Middleton, Bland and Co. 
leat to Miiidleton and Son a statement of the general 
aeeount between tliose two finna, from the llth Oct 
lS55to the Slat Dec 1856, in which account Mid- 
dleton, BUnd and Co. credit Middleton and Son with 
Kks full 8U3I8 of 2363/. 8«. hd, on tlie Slst May, 
Kl7iL8c5dL OB the 30th June, and 192/. 19*. in 
Jaly,beingthesums in<]uestion, without any deduction in 
nipKt of the dishonoured bills, or any of them, although 
m the same account they re-debit themselves, or rather 
cndit Middleton aud Son, with all the dishonoured liilU 
aid the expenses to the amount of no less than 
^7S5iL 7«. 6<i. That account, thus constituted, shows 
aWlanoe of 1177/. Vii, lid in favour of Middleton 
sad Sou. That account was accompanied by a memo- 
iMdnm of certain errors in a statement of the same 
•MMot which had been sent to them by Middleton and 
&D, which errors Middleton, Bland and Co. corre(*ted 
tt tWir general account But neither in that memo- 
mdiim oor in the letter aceumpanying the ncc<iunt, 
4«ed the 2&th March 1857, do Middleton, Bland and 
Ca. suggest that the credito of the three sums I have 
JMt mentioned ought to be in any respect disturlied 
V nried by feason of the dishonour and return of their 
^ ou M'Larty and Co. This tteems to nic a clear 
^H w io n by Middleton, BLind and Co., in March 
1857, that the credito they had given to .Middleton 
^ Son in their general account for the three m\m 
1 htTe last mentioned were conclusive and binding on 
tlicBi, and were not to be disturbed or affectc«l hy the 
*il»ooour and return of any of iheir bills. On tin* 
M Dec. 1857 Middleton, Bland and Co. sent a letter 
^ Middleton and Sun, in which they rc(|ucKt to l>e 
'■rushed with an account current from the 1 st Oct 
1855 to the 31st Dec 1857, witii intcrcKt; and they 
•dd, ** Yen will of course place in its proper place the 
Wlaooe in your liands from .\rLarty s estate." Accord- 
ui|ly,ia Jan. 1858, Middleton and Sun sent the account, 



in which they debit Middleton, Bland and Co. with the 
same three sums of 2363/. 8^. 5</., 1717/. 8«. bd. and 
192/. 19s., with whicli they had been credited by 
Middleton, Bland and Co., and also re- debit them with 
the dishonoured bills, or such of them as they had 
before given them credit for, thus still treating those 
three sums (as Middleton, Bland and Co. hitd trcatrd 
them ill their account) as items binding on Middleton, 
Bland and Co., the only difference between the two 
accounts in respect of those thieo sums being that, 
whereas Middleton, Bland and Co. in their account 
entered them imder the respective dates of May, June 
and July 1856, Middleton and Son iu their account 
placed them altogether nndor the date of September. 
In this acconnt of Middleton and Son there is this 
singular entry to the credit of Middleton, Bland and 
Co., under the date of Nov. 1857: ** Balance of ac- 
count, Shoodiac 1626/. 10s. 4c/.** Mr. Murdoch iu his 
affidavit, sworn the 24th Jnly 1860, gives the follow- 
ing explanation of that item. It is in paragraph 6 
of the affidavit : ** In consequence of this litigation 
being then pending, and the claim raised by the pit 
in it, and the unsettled state of the accounts 
between M^Larty an<l Co. and Middleton and Son, 
1 did not know how to cU>al either with tlie sums 
which had been placed to the credit of Mid- 
dleton nnd Sun by Middleton, Bland and Co., on ac- 
count of Mi^rty and Co., or with the baUinoe of the 
proceeds of the iShoodiac which was then in my hands. 
1 did not know at that time the sum which Middleton 
and Son would rc<|uire out of the proceeds arising from 
the Side of the ShoodUw to pay the Indance due to 
them on the mortgage of the 18tli March 1856, but I 
knew that the bills of exchange drawn on M^I^irty and 
Co., or Lauiont, M'Larty and Co., from Gibraltor, by 
the citptoins of their ships, or by Middleton, BUind and 
Co., in May and June 1856, and which had betm dis- 
honoured, amounted to 1159/. \s. 9</. and no more, 
whidi being added to the .Hum of 192/. 19s., credited 
by Middleton, Bland nnd Co. in July 1856, made the 
sum of 1388/. OS. 9dL 1 therefore placed the proceeds of 
the Shoodiac in the account as they apiicar, that mode 
of stating the account l>oing the best which occurred to 
me ac the time.** Now it is obvious that Middleton 
and Son had no more right to place the surplus pro- 
ceeds of the sale of the Shoodiac to the credit of Mid- 
dleton, Bland and Vo. than to the credit of any other 
creditor of M'f^rty and iN). The account thus made 
out resulted in a IniIoucc of 627/. 55. ua duo from Mid- 
dleton, Bland an<l (^o. to Middleton and Son. There 
were a few subse<iuent items of debit and credit be- 
tween those two firms, which increased that balance 
against Middleton, Bland and Co. to 835/. 12s. 2d. 
Middleton and .Murdoch having dissolved partner»bip 
in Nov. 1857, by arrangement between them tho 
balance duo from .Middleton, Bland and Co. to Mid- 
dleton and Sou became the property of Mr. Murdoch, 
who shortly utter^vards entered into partnership with a 
Mr. Gnnit, under the firm of Grniit, Murdoch and Co., 
and Murdoch transferred to that new finn his right to 
this balance, which was accordingly entered in the 
books of Grant, Murdoch and Co. as u debit to Mid- 
dleton, Bland and Co., and it has since been nmcli 
mure than coveriid by credits in the subsei^uent ac- 
counts between Grant, Murdodi and Co., and Middle- 
ton, Bland and (^o. If tho item of 1626/. 10«. 4</., 
tho balance of the proceeds of the sale of the Slioodiac^ 
ha«l not been entered by Middleton and Son to tlie 
credit of Middleton. Bland and Co., as it clearly ought 
not to have be<n, of course th<* balance ap[>earing on 
that account as due from Middleton, Bland and Co. to 
Middleton and Son, woidd have been so much larger. 
But, whatever that balance w.io or ought to have b«^n, 
Middleton and Son, in rendering that acconnt treated 
the three sums, which they debited to .Middleton, 
Bland and Co., as being bin^ng and conclusive itoma 
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in the general accounts between the two finns. 
It nppeora to me, therefore, perfectly clear that 
as between Middleton and Son and Middleton, Bland 
and Co., Middleton and Son had, bj credit in occoont 
4it all events, the full benefit of the threo sums of 
23632. St. 5<f., 1717^ 8«. 5(2. and 192/. 19«., by reason 
of those sums having been thus credited to them by 
Middleton, Bland and Co., those credits having re- 
mained to the last undisturbed and unquestioned. 
And in my opinion Middleton and Son were bound to 
give credit to M*Larty and Co. for those full sums, and 
had no right to deduct therefrom anything on account 
of any of the bills remitted to them by Middleton, 
Blnnd and Co, which were dishonoured. But here I 
must noUoe an argument urged by the counsel for the 
<deft., which at the time appeared to me of considerable 
weight It was this : When Middleton, Bland and 
Co. gave to Middlvton and Son credit in account for 
the three sums before nientiimed. those credits were not 
immediate but prospctive credits ; that is, they were 
entered as credits to take effect only at the end of 
three months — at least such was the case with respect 
to the first two of these three sums — so that, although 
as to the first sum, namely, the 2003/. 8«. 5<£., the three 
months expired on the 1st Sept., that is, prior to the 
baukruptcy; yet, as to the 1717/. 8s. 5</., the three 
months did not expire until the 1st Oct, that is, after 
the bankruptcy and after the sale ; so that, at the 
time of the sale the credit for the 1717/. 8«. 5(i. was 
only a prospective, and not an absolute credit. There- 
fore ^liddleton and Son had a right to consider the 
1717/. St. 5c/. as being then still due and unpaid, and 
if anything was due the sale was justified. Now, 
upon this argument, which is one of considerable 
weight, the first observation that occurs with respect 
to it is, that it appears to be precluded by the certifi- 
cate. It is incontdstent with it The certificate finds 
that if Middleton and Son were not entitled to deduct 
from the sums credited to them certain sums on ac- 
count of the dibhonoured bills, nothing was due at the 
time of the sale. The only question left open upon this 
certificate is the question whether Middleton and Son 
liad or had not a right to make such deduction. But 
this argument goes altogether beside that question, 
and it raises a totally different question, and one quito 
inconsistent with the finding of the certificate. But 
supposing the argument not to be precluded by the 
certificate, still I think it cannot prevail so as to 
justify the sale. As i hare before observed, it was 
the voluntary art of Middleton and Son tp accept those 
credits in general account in lien of actual remittances of 
the balances of the monthly accounts of the sales of coal. 
If the balances of the monthly accounts of the sales of 
coal had been actually and specifically remitted by Mid- 
dleton, Bland and Co., to Middleton and Son, it would 
have been done by bills at three months, according to 
the oonn»c of trade between Gibraltar and England. 
Thus the sum of 2363/. 8s. 5(1., being the amount of 
the balance of the May account of the sales of coal, 
would have been remitted on the Ist June by a bill on 
some person or firm in England, payable on the 1st 
Sept, and the amount of that remittance would have 
been actually received hy Middleton and Son on the 
1st Sept The sum of 1 7 17/L 8«. 5d, being the amount 
of the balance of the Juno account of the sales of coal, 
would have been remitted on the Ist July by a bill 
payable on the 1st Oct, and the amount would not 
have been actually received by Middleton and Son till 
the Ist Oct But surely it would not in that case 
have been competent for Middleton and Son, on the 
19th Sept., to insist that, because the bill had not then 
fallen due, they were entitled to sell the ship, when they 
had in their hands the bills for the very amount But 
instead of an actual remittance they had accepted from 
Middleton, Bhind and Co. a credit in general account, 
and that credit was given at three months, just as in 



the case of a remittance ; the bill would have been osadt 
payable at three months, and in my opinion they wen 
not entitled to sell the ship on the 19th Sept, on the 
ground that the credit was not to become abaohite m 
as to bear interest until the 1st Oct Upon the wlwle^ 
I am of opinion, with reference to the question raiHd 
by the certificate, that Middleton and Son were not 
entitled, as between themselves and M*Larty and (k, 
to deduct from the sums credited to them by MiddhlMi, 
Bland and Co., in respect of the balances of tbe 
monthly accounts of sales for ilay, June and Jilr, 
anything on account of the dishonoured Inlli on 
M^Larty and Co. And the certificate finds thit if 
Middleton and Son were not entitled to makench 
deduction, nothing was due to them at the tunc rf 
the s.ile beyond the 900/. And it appears to n 
t)i.it Middleton and Son were not under the ciroDii- 
st}mce.s justified in selling the ship on the 19th Sept 
Such being tlie conclusion at which I havearriwd, 
what decree ought now to be made ? If the propff^ 
in question were not a ship, inasmuch asthedeflL 
Holdemess and Chilton purchased with notice of tbe 
plt.*s claim, the decree would have been for traiifcr 
and delivery of the mortgaged property to the plt,« 
payment of what is now due on the mortga|*es or fl^ 
of them. But the defts. Holdemess and Chilton hai 
been registered as owners of the ship, and the aneitia 
is whether an equitable title can prevail against tliekpl 
title of the registered owners ? That it could not pn> 
vail as the law stooil prior to the Merchant ShippragAH 
of 1854 (17 & 18 Vict c. 104) was deariy settkdlf 
many decided casen. But the variation in the hugMp 
of this Act from that of the Ship Registry Act (841 
Vict c 89) and the preceding Acts on the same ai^ 
ject, coupled with the change in the navigation U*^ 
seemed to afford some ground for contending thit Ai 
policy of tlie law upon which those prior cases mn 
decided was now entirely changed, snd that there fS 
nothing to prevent this court from enforcing agsai 
the registered owner of a ship the same eqoite iM 
it would enforce against the legal owner of any tthr 
property. The question came before Wood, V.Cil 
the case of The Lieerpool Borough Bank v. TteMT, 
which was dted at the bar, and there bis HeiM 
decided that the Merchant Shipping ^ct of 1854 W 
not altered what had previously been the natiairf 
policy with renpect to shipping ; and he dismissed tb 
bill, which prsyed specific performance of a oontrsotf 
assign an interest in a ship by way of second Af 
advances. On appeal Lord Campbell affirmed tki 
decree with costs, observing that he entirely appcofiA 
of the V.C.'s decision, and concurred in all bis Honatt^ 
reasoning by which it was supported. That case seeBi 
to me a conclusive authority on the question, aad I 
nmst hold that the pit can hare no ndief agui< 
Holdemess and Chilton. The bill must be dvsaiad 
as to them, but, of course, I shall dismiss it witM 
costs. With respect to the defts. Middleton and Sfv* 
dock, I think there should be a declaration that tk^ 
were not enthled to sell the ship, and that they tf* 
liable to pay to the pit the excess of the value of tki 
ship at the time of the s:iIo over the 900/L doe on tki 
bill falling due on the 19th Sept 1856, with intaj* 
on such difierence at 4 per cent, from that date ; ^ 
a reference to cluimbers to ascertain the value of th 
ship at the time of the sale, and to deduct tbereA<o0 
the 900/., and to calculate interest at 4 per oeBttf 
such difference from the 19th Sept 1856, tbe dsj* 
the sale, and an order for the defU. Middleton tf* 
Murdoch to pay the amount so found doe to tbe pl^ 
%ud his costs of the suit 

.Solicitors, Messrs, Crowder, Maynard and Co. 



MARITIME lAW CASES. 



121 



Aml] 



Thb Rillabnky. 



[Adm. 



OOXJBT OF ADMIBALTY. 

tajTsBvov LvwoMioir, £m|., BMiuter-at-Law. 

Jan, 18 and 24. 
Tbk Killabhet. 
OiHn m ' Com^pntmny pUotaga—Pihia^'^Ctrtyiaae 

tf WMU/Ur—Vl 4 18 Viet e. 104, m. 340, 353. 
A ttrtiJkaU oecoriing to §ect, 340 of the Merchant 
A^nmy Act 1854, p ur p or tin g to enabld a matter 
tOfUoi hi* venet within certain waiergf wat signed 
eMt Mealed bg the pilotage amthority J and was l^ingim 
ike oJSoe to he called /or bg the matter ; hU he had 
wet applied/or il, and wot ignorant that it woM be 
giwen Ami on appUeatiim : 
Edit that the certf/hate wat not "granted to the 
matter,** nor "pottetted *' b^ him withm tt, 340, 
958 of the Act, to at to enable kimto pilathit vettel 
h the tpee^ied watert, 

Coninon. — Thii was an action instituted bj the 
RVMn of the sloop Sarah against the screir eletm' 
Up JCiUanMy, for a collision. 

The petition sUted that, on the 3rd Sept. 1860, 
te akwp Sarah^ of the port of Gkx>Ie, having left the 
Geole dock, was made fast alongside the qnay next 
At rirer Onse, and was there run into and sunk by 
thi Killameg; that the oollision was solely caused by 
At negligeooe and mismanagement of those on board 
^Kularneg. 

The answer pleaded (among other matters) (art 2) 
that ** the KUtameg having, on the said 3rd Sept., 
■rived from Botterdam, at the port of Hull, the 
Mrter of the said vessel, in order that the same 
dj^t be piloted to her port of destination at Goole, 
neowd on board William Clarke, a duly licensed 
aiieCi to navigate vessels Into and out of the port of 
3eoie and the waters thereof;" (art 6), that '' at the 
fae and place of the collision, the employment of the 
Mad William Clarke as such pilot as i^oresaid, was 
Mnpolsory upon the stfid vessel and the master and the 
NTBcr thereof;** (art 7), that *^ the said collision was 
Mt in any way occasioned by the master and crew of 
iht KUbimeg, or any of them, but solely by the de- 
Ut iocapadty, or want of skill of the said William 
Ottke, and that the owner of the KiUameg was not 
HMvsimUe in law for the loss or damage caused by 
ihe said collision.** 

Bcj^y.— Art 3. ** That before and at the time and 
risoe of the said collision the employment of the said 
K^ilBam Clarke, as pilot was not compulsory upon the 
^GBameg and the master and owner thereof, as in the 
isthartida of the answer pleaded ; for that before and 
It the time of the collision in question, a pilotage cer- 
BSeate had been granted by the corporation of the 
triufey-hoQse in Kingston-upon-Hull, under and by 
>vlM of sect 52 of a certain Act of Parliament en- 
tttd * An Act for the better regulating the pilotage of 
Um port of ICngston-npon-HuU, and of the river 
Hoiher, and foroUier purposes relating thereto ^ (2 & 3 
W3L 4, c 105X aod of the 34t)th section of the 
^Icrehant Shipping Act 1854, to Thomas Jewitt, 
the master of the KiUameg, to pilot the Killameg, 
^ and out of the port of Goole aforesaid and the 
*«Urs thereof, and upon any part of the river Humber 
Wweeo the said port and a certain part of the said 
Hftr Humber called Hull Roads, and that by reason of 
*whpik»tage certificate ha vmg been so granted to the said 
yitw as aforesaid, the aforesaid employment of the said 
^^flCsm Clarke as pilot was not compulsory upon the 

K»joinder. — Art 2. " In contradiction to the matters 
^^kced in the third article of the said reply, that a ccr- 
wtte had not been granted by the corporation of the 
Triidty-honse in Kingston-upon-Hull, under and by 
^itoe of Mct. 52 of a certain Act of Parliament entitled 
Ao Act for better regulating the pilotage of the port 
^Kinpfton-upon-Hull and of the river Humber, and 
Mak. Cju. 



for other purposes relating thereto * (2 & 3 WiU. 4, c 
105), and of the 340th section of the Merchant Ship- 
ping Act 1854, to Thomas Jewitt, the master of the Kil- 
lameg, to pilot the KiUameg into and out of the port 
of Goole aforesaid and the waters thereof, and upon 
any part of the river Humber between the siud port 
and a certain part of the said river Humber called 
Hull Roads, as set forth in the said third article of the 
said reply.** 

Art. 3. ** In further contradiction of the said third 
article of the said reply, that the said Thomas Jewitt 
sailed in the KiUameg for Rotterdam on the 29th Aug, 
1860, and on her return therefrom arrived at the port 
of Hull on the 3rd Sept. following ; that neither when 
the said vessel so sailed for Rotterdam, nor when she 
so arrived at Hull as aforesaid, nor down to the time 
of the said collision, was the said Thomas Jewitt or 
any one on his behalf informed of the fact that any 
certificate to the purport or effect set forth in the said 
third article of the said reply had been granted to him, 
nor had any certificate as aforesaid been issued from 
the office of the said corporation of the Trinity-houao 
of Kingston-npon-HuU.** 

Surrejoinder. — ** As to the third article of the re- 
ioinder, that the said Thomas Jewitt, in the month of 
Aug. I860, and prior to his sailing on the said 29th 
Aug. 1860, in the KiUarneg for Rotterdam, applied 
to the corporation of the Trinity-house in Kingston- 
upon-Hnll for the pilotage certificate in question, and 
passed a due ezammation for the same ; that on th« 
thirtieth day of the said month of August, the said 
pilotage certificate was completed, sealed and duly 
granted and iMCued by the said corporation of thit 
Trinity-honne in Kingston*upon*HuIl, and only re* 
mained in the office of the said corporation of th« 
Trinity-house in Kingston •upon-HuU until it should ha 
called for by the said Thomas Jewitt or his agent And 
that if between the time of the said sailing of the £t/- 
lameg to Rotterdam, down to the time of the said 
colUsion, neither the said Thomas Jewitt, nor any ona 
on his behalf, was informed of the f:ict that a certifi- 
cate to the purport or efiect set forth in the said third 
article of the said reply had been granted ta 
him, it was solely and enturely through the neglect and 
default of the said Thomas Jewitt or of his agent** 

To this surrejoinder the defts. demurred. 

The following sections of the Hull Pilot Act and the 
Merchant Shipping Act 1854 were referred to in the 
argument and judgment : — 

2 & 3 Will. 4, c. 105 (HnU PUot Act), s. 52. It 
shall be lawful for the said corporation of the Trinity- 
honse in Kingston-npon-Hull, and they arc herebv re- 
quired to appoint from time to time, as often and for 
such periods as they in their discretion shall think fit» 
such number of persons at Goole, in the West BidiAg 
of the county of York, not being more than five nor 
less than three, to be sub-commissioners of pilotage ; 
and such persons so to be appointed shall examine, and 
they are hereby authorised and required, so long oa 
their deputation or appointment shall not be revoked 
or superseded by the appointment of other persons in 
their places, to examine into the qualifications of per- 
sons to act as pilots for the port of Goole aforesaid, 
and the waters thereof, and upon any part of the river 
Humber between the said port and a certain part of 
the said river Humber called Hull Roads ; and it shall 
be lawful for the said corporation, and they are hereby 
required, on receiving a certificate under the hands of 
any three of the persons so to be appointed, that any 
person examined as aforesaid is duly qualified to act 
for the said port of Goole and the limits aforesaid, to 
give a licence to such person to act as pilot accordingly. 

17 & 18 Vict c 104, s. 332. Kvery pilotage authority 
shall have power, by bye- law, made with tho consent of 
her Majesty in Council, to exempt the masters of any 
ships, or of any classes of ships, from Vi^^cmu^fiS^vlNf^ 
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-employ qaalitied pilots, and to annex any terms or 
conditions to such exemptions, and to revise and extend 
any exemptions now existing by virtue of this Act or 
any other Act of Parliament, law, or charter, or by 
usage, upon such terms and conditions, and in such 
manner, as may appear desirable to such authority. 

340. The master or mate of any ship mny, upon 
giving due notice, and consenting to pay the usual ex- 
penses, apply to any pilotage authority to be examined 
as to his capacity to pilot the ship of which he is master 
or mate, or any one or more ships belonging to the 
same owner, within any part of the district over which 
60ch pilotage authority has jurisdiction; and such 
master or mate shall, if such authority thinks fit, 
thereupon be examined; and if found competent a 
pilotage certificate shall be granted to him, containing 
bis name, a specification of the ship or ships in rpspect 
of which he has been examined, and a description of 
th« limits within which he is to pilot the same, such 
limits to be within such jurbdiction as aforesaid ; and 
such certificate shall enable the person therein named 
to pilot the ship, or any of the ships therein specified, 
of whidi he is acUng as master or mate at the rame 
time, but no other, within the limits therein described, 
without incurring any penalties for the non-employ- 
ment of a qualified pilot. 

353. Subject to any alteration to be made by any 
pilotage authority in pursuance of the power herein- 
before in that behalf given, the employment of pilots 
shall continue to be compulsory in all districts in which 
the same was by law compulsory immediately before 
the time when this Act comes into operation ; and all 
exemptions from oompulsoiy pilotage then existing 
within such districts shall also continue iu force ; and 
every master of an unexempted ship navigating within 
any such district who, after a qualified pilot has offered 
to take chai^ of such ship, or has made a signal for 
that purpose, either himself pilots such ship without 
poesessing a pilotage certificate enabling him so to do, 
or employs or continues to employ an unqualified person 
to pilot her ; and every master of any exempted ship 
navigating within any such district, who, after a quali- 
fied pilot has ofiered to take charge of such ship, or has 
made a signal for that purpose, employs or continues to 
employ an unqualified pilot to pilot her, shall for every 
such ofience mcnr a penalty of double the amount of 
pilotage demandable for the conduct of such ship. 

387. The two corporations of the Trinity-houses of 
the ports of Hull and Newcastle shall continue to ap- 
point sub-commissioners, not being more than seven 
nor less than three in number, for the purpose of 
examining pilots in all districts in which they have 
been used to make such appointments, and may, with 
the consent of her Majesty in Council, but not other- 
wise, appoint like sub-commissioners for any other 
district situate within their respective jurisdictions; 
but no pilotage district already under the authority of 
any sub-commissioners appointed by either of the said 
corporations shall be extended, except with such con- 
aent as aforesaid ; and no sub-commissioners appointed 
or to be appointed by the Trinity-houses of Hull and 
Newcastle shall be deemed to be pilotage authorities 
within the meaning of this Act, nor shall anything in this 
Act contained be held to confer upon the commissioners 
for regaUting the pilotage of the port of Kingston-upon- 
Hnll and of the river Humber any jurisdiction of a dif- 
ferent nature or character fiom that which they have 
hitherto exercised. 

388. No owner or master of any ship shall be an- 
swerable to any person whatever for any loss or 
damage occasioned by the fault or incapacity of any 
qualified pilot acting in charge of such ship, within 
any district where the employment of such pilot is 
compulsory by law. 

The Queen's A dvocate and Priichard for the demurrer. 
Th« snrrejoiBder is bad. The certificate, not having 



been delivered to the master, had no potency whatem.^ 
The 340th section of the Merchant Shipping Act, fli> 
which the other side relies, says that the cer tifal r 
** shall be granted to him,** the master. Hen tki 
certificate was not granted to the master; it ntnr 
reached him. In Tomlin*s Law Dictionary, under tin 
head '* Grant,** among other conditions of a good ffui, 
is specified ** that there be an agreement to, and n 
acceptance of, the thing granted by him to wbm 
made.** There was not even a oonstmctive grant t» 
the master. There is no pretumptio Juris eC dsjmt 
that because the master passed his ezamiBation ' bt 
would receive his degree ; that because the oertifieitr 
had been signed and sealed, that it would be grsstti 
to him. Fees have to be paid upon recaving the €»• 
tificato (sect. 343), and the master might rdfnae it A 
the last moment. Still less did the master ** posHH* 
the certificate within the meaning of the 353rd mt&m 
of tho Act ; and, *^ without possessing the certificate^* 
he was liable to a penalty if he refosed a UoeoHl 
pilot. In the civil law an wfeliedus po nu Ua di ct 
•eientla was required to constitute possesnon : 0^ 
xli. 2, 1,9; Cod. viL 32, I.) We also eaotai 
that tho Trinity-house at Hull had no authoritj t» 
grant any certificate to the master, exempting bdi 
from employing a licensed pilot. There is no nek 
authority given by the Hull Pilot Act ; sect 52 appE* 
only to licensing pilots for the port of Gode. Tie 
340th section of tho Mercliant Shipping Act, on wbi^ 
the other side rely, is qualified by sect. 332, whkb 
requires a regular bye-law and the consent of the QiHi 
in Council for any such exemptions ; sect. 387 lelitci 
only to the appointment of sub-commisaoners to exa- 
mine pilots. 

Deane^ Q.C. contra. — As. to the last point, thst ii 
not open, as the facts pleadetl must be taken as air 
mitted. But secL 340 of tho Merchant Shipping Ad 
is not controlled by secL 332 ; one refers to exempti«t 
the master of any particular ship by givmg him a eo^ 
tificate ; the other to exempting a whole dass of dip» 
by bye-law. It would be absunl to require a bye-Uf 
to give that authority which the statute expressly ginb> 
I also rely on the 52nd section of the Hull Pilot hA, 
which gives authority to license pilots ; a master Imw^ 
a certificate to pilot his ship is so far a pilot. In tht 
Batavier, 2 W. K. 410, a pilot regukriy emptoyed t»> 
pilot a certain vessel in tho Thames was held to bi a 
pilot employed by compulsion of law. As to the etlut 
point, the certificate was ** granted** sufficiently ft 
satisfy the 340th section of the Merchant ShippiogAoL 
The purpose of the certificate is to give the aatborililE 
of the Trinity-house to the master to pilot, and tbi 
authority was given. Knowledge of the peiaoD !•• 
whom the grant is made is not nccessaiy to make tte 
grant valid ; many men do not know their legal n^tt^ 
given them by Act of Parliament. Personal delif«9 
may be necessary to make a deed valid between prifi*»" 
persons so as to pass rights of property ; but At 
granting a certificate was a public act by a public cop- 
poration, passing no property but only authority, tfi 
needed no such confirmation or completion hj tb» 
party. The certificate was also *• possessed " bf tit 
master withm the meaning of the 353rd section. T» 
possess a thing it is not necessary to have it sboofc 
one*s person ; many things are not capable of snch * 
possession. Tho master is nowhere bound to cany Iv 
certificate about his person ; would he not be enfitbi 
to pilot his own ship, if, having received the certifies^ 
he left it on shore with his wife ; or, if carrying it* 
his hat, it was blown overboard ? Here the certific»l» 
was in safe keeping for him— in the safest keeping 
and he had only to apply for it to receive it into l*- 
own hands. 

The Queen's Advocate replied. Cur. ads, fi(& 
Jan. 24. — Dr. Lu8HIN«t*)N.— The question wh»* 
the court has now to dispose of arises upon tbt 
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ich havo extended to the unuiioal length 
der. Tlic conrt has before it that which 
xrtificate. It purports to be granted in 
the Merchant Shipping Act 1854, and 
, and upon a certificate from the sub- 
I for Goole ; and it authorises Jewitt to 
lamey Mrithin the limits specified (t. e. 
mits where the collision occurred), for 
tout incurring any penalties for the non- 
)f a qualified pilot It is dated 30th 
Indorsed is a statement of Jewitt's age, 
ion of him. It must be admitted that the 
was within compul!$orj pilotage waters, 
t is, tliat the master iiad a certificate 
ted his vessel. This is denied; but it 

I as admitted that a certificate was, on 
;., granted and sealed, but remained in 
be taken up when called for. I 
e the facts stated in the surre- 
true. I cannot, upon a demurrer, enter 
istioa as to the power to grant such 

Tlie sole question, I con«idcr, is, whe- 
•een granted as stated, and never having 

Jewitt from the ofiice, it was valid to 
[lip from compulsory pilotage. I must 
er, that Jewitt was ignorant that any 
te had been granted, for the fact is not 

II of opinion that tlie mere granting the 
stated in these pleadings, was not suffi- 
rise, or, to use the words of the Act, to 
son named to pilot the ship specified. I 
»ry that the certificate should be produ- 
t master should not only have cognisance 
e it ready to produce. If this were not 
' could a licensed pilot, offering his ser- 
is district, be assured that the ves-sel was 
contrary decision would open the duor to 
all compulsory pilotage. The master, too, 
described in the certificate, to assist 

Ification as the holder of it. For 
e, if the certificate is to remain in 
3tBce? Further considerations might 
do not think it necessary to follow 
for instance, it appears that certain law- 
be payable, and the delivery of the cer- 
i till they were paid. If this case falls 
rms of the 353rd section, then I am of 
it is slill clearer against this certificate, 
nmstances, having etfcctive operation. I 
master could not be said to *^ possess " 
at all ; he might have had the power of 
tsion, but possession he had not. Sup- 
ad the power or authority to receive a 
by going to a banking-house and giving 
ly be could not be said to be in posses- 
oney until he had executed the power, 
ng in the local Act which appears to me 
:ainst this opinion. The surrejoinder 
:out 

or for the pits. 
' the defts. 

The FoRTuarA. 
jmry—'Suit in default — Costs. 
itbrUralty^ in making a decree in /avow* 
rjf bond, will car^uUy scrutinise all tlie 
\d vfill reduce any charge which appears 
tmable or exorbitant, 
t agent charges a commission /or his 
trinUndence upon the entire value o/tiie 
•go, and upon advances alleged to have 
f hisn, without stating to what amount, 
rate of interest, the court will consider 
laims, and award a specifc sum /or his 
advances^ and reduce the amount of the 



This was a case of bottomry, in which Messrs. Cor- 
scaden and Co., Londonderry, merchants, were the 
petitioners, and the gtilliotte Fortuna, of Riga, was 
the deft. The amount sought to be recovered as due 
on foot of the bottomry bond, the subject-matter of 
the suit, was a sum of 498/. 15«. 3d. The petition, 
which waff fully sustained by the evidence, stated that 
the Fortuna, with her master, mate and five hands, 
had sailed from Riga on 1 4th Dec 1859 with a cargo 
of linseed, bound for Londonderry. The weather 
being unusually severe, with snow, frosts and contrary 
winds, she was obliged — being compelled by tlie large 
quantities of drift ice — to put back into Windan, to 
examine the state of her scams, as the water had in- 
creased in her considerably. Leaving on the 30tb of 
that month she had proceeded on her voyage but as far 
as the Hoburg lighthouse, off the southern extremity of 
Gotliland, when the alarming increase of water, and 
the exhausted condition of her crew, from being con- 
stantly kept at the pumps, made it advisable to run for 
the port of Wbbey, in that island. There, her cargo 
having been examined, and the necessary repairs 
effected on the vessel in order to make her fit 
to complete her voyage, a sum of 197t Is, Ad, was 
borrowed on bottomry to defray those charges. 
That bond was subsequently paid off, and was not 
then in any way before the court. Clearing out 
from Wisbey the 6th Feb. following (1860) the vessel, 
having touched at Ekdnorc on the 4th March, proceeded 
onward. On the 12th she took the bearing of the 
light tower of Anholt, iu the Kattegat, N. and by W. 
by compass, and then distant about twelve miles, and 
during the four following days meeting with storms of 
snow, with frost and ice drifts, was at length, on the 
17th, driven by their violence upon Anholt reef, where 
she remained until the next morning, when, through 
the force of increased quantities of ice, and the wind 
shifting, she was lifted up and screwed over the reef. 
In consequence of those mishaps, the ship having 
been much strained and become leaky, it was determined, 
under all circumstances, to put back to Khsinore, where 
accordingly she anived on the 19th March. Her cai^go 
was then unshipped and stored, and shipwrights and 
smiths employed to repair and caulk her, by which and 
other necessary outlays an expense of 433/. was in- 
curred — to meet which the master borrowed that siun 
with maritime interest at 15 per cent, upon bottomxy 
of the ship, cargo and freight, from certain merchants 
of that port, Messrs. Chapman, Kowrie and Company. 
Thus again refitted, she resumed her voyage and 
arrived safely with her cargo at Londonderry on the 
7th 3Iay last. The bond had, however, in the mean- 
time, been passed from the original holders through 
Sampson, Mitchcl and Co., of London, by indorse- 
ments respectively from each firm, to the petitioners. 
To recover the amount then due on foot of that bond, 
the present suit had been instituted. 

Drs. Townseud and Elrington appeared for the pro- 
movents. 

Tliere was no appearance for the impugnant vesseL 
Kklly, J. — These proceedings are in default, as to 
the owners. Tlie vessel, however, by the peculiar 
jurisdiction of this court, is the real deft., as it is the 
best security also for the suitor's rights ; but the court 
has satisfied itself that all the forms required by its 
practice to warn the owners and to invite their defence 
to this action have been complied with. Its duty, 
therefore, must be performed towards the parties who 
have appeared and claimed the exercise of its juris- 
diction, to the extent their case may warrant it. It 
cannot be denied that the evidence offered in its sup- 
port is clear and quite sufficient to maintain this case. 
Tlie various circumstances of weather, of season, and 
of unavoidable calamity, fully account for the neces- 
sity of the repairs, which required an outlay of money ; 
and the want of credit otherwise fully yi&Ufiftt\ ^<^ 
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master, tinder the pressure of that necessity, in rais- 
ing that moncjr upon bottomnr. The conduct of the 
master through these transactions has been careful and 
business-like, and erery proper precaution seems to 
have been complied with on his part. The formalities 
of tile signatures by the several parties have been 
proved, and the several vouclicrs of Uie various items 
of the expenditure of the borrowed money most cor- 
rectly, on the part of the petitioners, brought into 
court. The court, however, aware of the practice of 
the preceding Judges in such cases, is not called 
upon to look narrowly into these charges. Bot- 
tomry bonds, it has been well said by a learned 
judge, are not to be invalidated unless some fraud or 
collusion be proved, or unless it clearly appear that 
■some other credit existed, or that the money was 
raised for some other purposes tiian necessary repairs 
and expenses. If the accounts were to be too rigidly 
investigated voyages might of\en bo defeated, as 
ships might thereby be refused credit in foreign ports. 
On the otiier hand, the court must not be unheeding 
in regard of items which c;miiot be sustained by 
evidence either of reasonable custom or agreement. A 
careful examination of these accounts has left no doubt 
behind as to their fairness and propriety, except in re- 
gard of three items of change. These items are for 
commission charged by Mr. C. Scherbeck, as agent for 
the vessel in Elsinore, under three different heads — 
namely, for advances, fur his superintendence of the 
cargo, and for his superintendence of the ship, amount- 
ing altogether to a sum of 90/. 5«. These appear to 
have been calculated upon the entire value of the ship 
and cargo, at the rate of four per cent., and upon ad- 
vances without etating to what amount, or at what rate 
of interest. By perusal of the many court documents, 
and the many surveys which are in evidence, it ap- 
pears that Mr. Shcrbeck, during the month that this 
vessel and her cargo were lying at Elsinore, under- 
went much labour and rendered valuable services in 
liaving everything completed for the voyage, and that 
through these exertions everything necessary for 
enabling the vessel to reach her port of discharge in 
safety was fully accomplished. It is the duty of the 
court, therefore, to see that he is adequately remune- 
rated, but the court is not desirous that his remunera- 
tion should be placed upon the particular basis set out 
in the accounts. No reason has been assigned or cus- 
tom alleged, that, under such circumstances, the value 
of ship or cargo should be so taxed ; and still less does 
it appear to be reasonable, that there should also be, 
for the same service, a further charge upon advances, 
amount not named. Considering, however, the un- 
doubted value of the services, and the justice as well 
as the policy of rewarding thum in due proportion 
to their value, the court awards a sum of 50ilL in lieu, 
but in disallowance of the charges objected to. Let 
the petitioners, then, have their decree for the amount 
of the bond so far modified, together with interest 
at the rate of 5 per cent, from the 10th May, the 
day the bond became due. They are also to have 
their costs. 

Proctor for the petitioners, BanurUm, 
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Beported by Jom Thoxpsox, T. W. Sauxdkbs, and C. J.B. 
llKKiBUtT, £sqn., llarrittcrs-at-Law. 

Wednuday, May 29. 
Patersox 9. Harkis. 
Marine intwroMce — Short m a Submarine teleffraph 
company — Lou by perils of the eta, 
A share im a telegraph company^ formed for the pur- 
pose of laying down an electric cable between this 
country tmd America^ was insured under an ordi- 
nary marine policy :~" A, B. doth cause himself to 



be insured^ lost or not lost^ at or from Lomim^ or 
wheresoever the risk may eommamoe^ to tks AHmik 
ocean, and thence by or in one or wson sk^sr 
skips^ ^c, to the pUice of destinaikm^ licriliy 
every aoddentf danger and risk thai mam be iatmni 
at sea or on land, until tkejlnal, eom^pleie and «» 
cess/ul laying down of the Atlantic tdegrqph cshk 
from shore to shore, . . . The said «/l(p, fc^gesk 
and merdumdise, ^^ are and shaB be vahsi d 
one 1000/. sliare in the Atlantic Telegraph Cm- 
pat^f—llOOL Touching the advenimv and perik 
we, the assured, are contented lo boar, they ere ff 
the seas, men-of-war, fire, ifc** (usmd Istms). Ad 
by a memorandum annexed to the poliqf, it am 
agreed that the insurance should cover and inekk 
the SHCcestful working of the cable when laid dam 
There was a warranty m respect of the ship mi 
goods freefrom average under 3 per cent. 
The electric cable was complete^ kdd downfromshm 
to sfwre, but it was found impossible to mainkm 
electrical communication suffideni for telegrufik 
purposes, owing, as the Jury found, to nocvlaid 
dtfecU (the imperfect insulation of the wire) carirt- 
ing M the cable preciously to its being laid demi 
aggrarated by the chemical action of the soorw^ 
on the interior of the cable, A great dqtredatim 
in the shares of the company followed, andthtpnT 
dpal question in the case was, whether theplLises- 
titled to recover in respect of the loss: 
Held, thai the loss was not occasioned by Ike pcnk^ 

the sea within the meaning (fthepo&y. 
In the course of laying down the cable 370 «ik/ 
cable were lost, under circumstances admitted to Jm 
undertheheadof perils of the sear 
Held, that the asswred was entitled to recover in resfsi 
of this loss, if the average was not below 3 jmt eali 
acoordingto the estimate of the valuer, to whm A 
was agreed to be referred. 
Declaration. — ^That the pit. was posaened d i 
share in the Atlantic Telegraph Company, mtibBAid 
for the purpose of laying down a sabinarine ebebk 
cable between tlie United Kingdom and Ameries, tb 
said shore being of great value ; that the pit., oa tb 
1st July 1857 caused a certain policy of insonuioe II . 
be made in the words and figures following (thatiiti 
say):— 

** In the name of God, Amen. Walter PatcfMb 
Esq., as well in his own name as for and in the aiM 
and names of all and every other person or peraoBi li 
whom the same doth, may, or shall appertain, in pak 
or in all, doth make assurance, and cause himself Mil 
them, and every of them, to be insured, lost ornot ki^ 
at and from the United Kingdom, say frum Looia 
and wheresoever the risk muLj commence, to tiie At- 
lantic Ocean, and (or) thence by or in one or rooresbipc 
ships, or steamer or steamers, to the place or plaotf tf 
destination, both in the United Kingdom and («r) tki 
continent, ishind, or peninsula of America, and(0r)tki 
British or other possessions of America, indndhigMil 
containing all and every accident, danger and risk IkK 
may be incurred at sea or on land, in all or anybA 
ships and craft whatsoever and where s oever, until tb 
final, complete and successful laying down of Al 
Athintic telegraph cable from shore to short. Up* 
any kind of goods and merchandises, and also npontki • 
body, tackle, apparel, &c, of and in the good ship or Wr 
selcalled the any ship or ships, or steamer or stssBO^ 
or crafts as above, whereof is master nnderGil 

for this present voyage, or whomsoever else dullfi 
for master in the said ship, or by whatsoever other vs^ 
or names, the same ship or master thereof is or ibB 
be named or called, beginning the adventora npoa tki 
sud goods and merchandise from the loading thenrf 
aboani the ship as above, upon the said ahi^oce., a'' 
so shall continue and endure during her abode thcftv 
upon the said ship, &c And further, aatil the 9i4 
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fkip, with all her ordiuuioe, tackle, apparel, &c, and 

|Oodi and merchandises whatsoever, shadl be arrived at 

SI sboic^ npon the said ship, &c, until she hath 

BMrad at anchor twenty-foor hours in good safety, 

Mtd ipoo the goods and merchandises until the same 

ht diichsiged and safely landed ; and it shall be lawful 

ftrthe ship, &e. in this voyage to proceed and sail, to 

toaeh snd stay at any ports or places whatsoever, and 

Ar an purposes, inthout pn*jadice to this insurance. 

Tbe ssid ship, &&, goods and merchandises, &c, for 

m much as concerns the assured, by agreement between 

Iks asrared and assurers in this policy, are and shall be 

vakedat on one lOOOiL ahare in the Atlantic Tel<?graph 

««ipany, the said share Tslned at llOOiL In case of 

hm^ the part saved to be sold or appraised for the 

bacfit ot the underwriters. Touching the adventures 

mad perib which we the assurers are contented to bear 

-and do take upon us in this voyage, they are — of the 

•ess, men-of-war, fire, enemies, pirates, rovers, thieves, 

JittiiMiS, letters of mart and counter mart, surpriitals, 

takiigi at sea, arrests, restraints and detainments of 

^ kings, princes and people, of what nature, condition, 

4»r quality aoever, barratiy of the master and mariners, 

«ndof an other perils, losses and misfortunes that 

Ittie or shall come to the hurt, detriment, or damage 

<tf the said goods and merchandise, and ship, &c, or 

•as^part thereof, and in case of any loss or misfortune 

ilt shsll be lawful to the assured, their factors, servants 

I assigns, to sue^ labour and travel, for, in and 

X the «iefence, safeguard and recovery of tlie said 

and merchandises, and ahip, &c., or any part 

without prejudice to this insurance, to the 

^ rh si gta whereof we the assurers will contribute eacli 

-«M sooording to the rate and qnautity of his sum herein 

lilt J . And II is agreed by us the assurers 

^kitthis writing or policy of assurance shall be of as 

•Urndi fores and effect as the surest writing or policy of 

«inrsnes heretofore made in Lombard-street, or in the 

fisysl Ez^^ange or elsewliere in London. And so we 

thi asBuwrs are contented and do hereby promise and 

^■doorselvea, each one for his own part, our heirs, 

and goods, to the assured, their executors, 

I and assigns, for the performance of the 

confessing ourselves paid the consideration 

I unto us for this assurance by the assured at and 

•after the rate of ZbL per cent. In witness whereof 

"^ the assurers have subscribed onr names and sums 

-amnd in London, July 1st, 1857. N.B.— Com, 

"ftk, salt, fruit, flour, and seed are warranted free 

Cam average unless geneml, or the sliip be stranded. 

&fu-, tobMCO, bexp, flax, hides and skins are war- 

^utod free from average under bL per cent, and all 

^ther goods also. The ship and freiglit are wormnted 

lisefrsai average under 3/. per cent., unless general, or 

^sUp be atnmded.** 

Then followed the subscripti<»ns of the underwriters, 
-^id among them the deft. subscriUHl for 1 50/. 

IhsttlM Walter Paterson in the policy mentioned is 
-thspk. and the Frederick WilKMni Harris therein sImo 
'^■itaoned is the defL That afterwords, in considera- 
tioB Ihat the pit at the deft's request, had then paid 
"^M. a certain sum, to wit 55/. 2s. 6dl as a premium 
^ths insurance of 150/. of and upon the suid pre- 
»■«• and had then promised deft to perform the 
■■d pohcj oo his put, the deft then promised the 
t^ that be would become and be an insurer to the pit. 
^tke sum of 150/., and would perform all things in 
^ ssid policy on hia part, and the deft then became 
^ was foch msurer to the pit accordingly, and duly 
«iki«ibed the said policy. 

That the aaid company commenced laying down 
tke sud cnhls from the United Kingdom to America 
-*> ii tba said policy mentioned, and that before the 
^ eompbte^ or raooasfhl bying down of the same, 
<W said eaUe waa by the perils of the sea totally lost, 
finally, completely, or successfully laid 



down, and the said share tiien and thereby, by perils 
of the sea, became and was wholly lost, of which the 
deft had notice, but lias refused to pay the amount so 
insured by him to the pit. 

Second count. Tlmt the pit was possessed of a share 
in the Atlantic Telegraph Company, a company estab- 
lished for the purpose of laying down submarine elec- 
tric cable between the United Kingdom and America, 
the said share being of great value, to wit, 1 100/., and 
thereupon the pit. on the Ist day of July 1857 caused 
to be made a certain policy of insurance in the words 
and flgures m the first count set forth. 

That by a certain memorandum to the said policy 
annexed, and forming part thereof, it is dechired aa 
follows : — ** It is understood and agreed that this insu- 
rance shall cover and include the successful working of 
the cable when laid down. London, 1st July, 1857." Of 
which premises the deft had notice. That in consideration 
that the pit., at the deft.'s re4jne8t,had then paid to the deft 
55/. 2s. 6</. as a premium for the insurance of 150/. of 
and upon the said premises in the said policy and me- 
morandum mentioned, and had then promised the deft 
to perform the said policy and memorandum on his part, 
the deft, then promised the pit. that he would become 
and be an insurer to the pit of the smn of 150/. upon 
tlie premises, and would perform all things in the said 
policy and memorandum on his part *nd the deft, then 
came and was such insurer to the pit accordingly, and 
duly subscribed the said policy and memorandum. 

That the company commenced laying down the cable 
from the United Kingdom to America, as in the said 
policy mentioned, and that before the complete and 
successful laying down and working of the same, the 
said cable was, by the perils of the sea, totally lost, 
and never was completely and successfully laid down 
and worked, and the said share then and thereby, by 
perils of the seas, became and was wholly lost and of 
no valne to tlie pit, of which the deft, had notice, but 
the deft, has refused to pay the amount so insurod by 
hiin to the pit or any part thereof, though re<}uestcd so 
to do. 

Pleas : — 1. That deft did not promise or become aa 
insurer as alleged. 2. To first coimt that the subject- 
matter of the insurance was not nor was any part 
thereof during the continuance of the risk covered by 
the said policy, lost by the periU insured against, or 
any of them as alle;^. 3. To secoud count, that the 
subject-matter of the said insurance was not, nor was 
any part thereof during the continuance of the risk 
covered by the said policy and memorandum, lost by 
the perils insured against ^^ ^nj o^ ihem as alleged. 

The pit. joined issue un these pleas. 

It ap[)earcd that the pit., a merchant at Glasgow, 
was the holder of one 1000/. share in the Atlantic 
Telegraph Company, a limited liability company, 
started in 1856. The company undertook to form 
telegraphic communication between England and 
North America, by laying down a submarine electric 
cable from shore to shore, and made very extensive 
preparations for that object While the attempt to 
accomplish that undertaking was being carried out, the 
pit. insured his share in the company by means of the 
policy set out in the declnratioz, to which the deft, an 
underwriter, subscribed his name for 150/., to recover 
wliich sum this action was brought. 

The first unsuccessful attempt to hiy down the cable 
was made in Aug. 1857, off the coast of Ireland, and 
381 miles of cable were then lost, of which fifty-three 
were subsequently recovered. The second unsucces- 
ful attempt was made in June 1858, by paying out 
the cable properly spliced from two ships, the ii^o- 
meaMon and Ningani^ when in mid ocean. The 
cable, however, broke, and about 400 miles of cable were 
lost An average was taken in respect of the caUe 
lost in the first attempt, and the pit received 132/. 
from the deft and other underwriters on account q€ 
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the policy; but as regards the second attempt, no 
average had been adjusted for the cable lost, and 
nothing paid by the underwriters. The third attempt 
to lay the cable was made in July 1858, and the ends 
'Were laid at both shores of Newfoundland and Valentia, 
in Ireland, on the 5th Aug. ; and between the 10th 
■and 27th Aug. a great many messages were sent, and 
among them a mussage was sent by means thereof 
from the President of the United States to the Queen 
-of England, and an answer returned ; but at the end 
of Aug. it was found that the telegraph could not be 
successfully worked. 

Gockbum, CJ., who tried the caose, left these 
'questions to the jury: — 1. Was the cable ever finally, 
completely and successfully Uid down, so as to ie 
capable of being successfully worked ? to which they 
answered: Yes. 

2. Was the cable when laid down defective ? An- 
swer : Yes 

3. If so, was the defect one in the original constmc- 
'tion, or did it arise from accidental cause ? Answer : 
From accidental cause. 

4. If the latter, did the accident arise before the 
•commencement of the voyage or during its continuance? 
Answer : Previous to shipment 

5. Or did it arise after the cable was laid down, 
from the cable scraping on rocks or other similar 
cause? Answer: No. 

6. If the defective working of the cable is attribut- 
able to defect existing at the time of laying it down, 
is it to be attributed to such defect alone, or to such 
defect aggravated by the action of the sea ? Answer : 
Aggravated by the action of the sea.— The learned 

Judge then directed the verdict to be entered for the 
pit., reservmg leave to the defL to move to set it aside 
•and enter the verdict for him. 

A rule nisi was accordingly obtained in Michaelmas 
Term last, to enter the verdict for the deft., or for a 
new trial, against which PA»/}SOit and Aiurra»f(}laj S) 
showed cause, and BoeiU, lAuh and Ilomftnan sup- 
2>orted tlie rule. Cases cited : — SmiUi v. Scott, 4 
Taon. 126 ; ParfiU v. Thompton, 13 M. & W. 392 ; 
FawcuM \,SarsJeid, 25 L. J., 249 Q. B. ; Magmu v. 
BuUemer, 21 L. J., 119, C. B. ; ^eiwir^ v. Steele, 5 
.Scott, N. C. 927 ; Arnold on Ins., ss. 782, 3, 5, SOU. 

Cw. adv, vuU, 

CocKBURN, C. J. — This was an action on a policy of 
insurance of a novel and somewhat remarkable cha- 
racter, being a policy on the pit.*s share in a company 
called the Atlantic Telegraph Company, formed for the 
purpose of laying down an electric cable between this 
•country and America, in order to maintain telegraphic 
communication between the continents of Europe and 
North America. The policy was in the ordinary fonn 
<cf marine insurance, with the addition of a special agree- 
ment contained in a memorandum annexed to the policy, 
that the insurance should " cover and include the suc- 
cessful working of the cable when laid down." The 
purpose and effect of the policy was plainly to protect 
the insured against the loss of or injury to the cable 
(on the successful laying down of which the interest of 
the company and its shareholders depended) from sea- 
risk during the time it was being carried out or being 
laid down between the opposite shores. It appears to 
have been taken for granted that, the cable once safely 
laid down, its successful working would follow as a 
necessary consequence. Such, however, unhappily, did 
•not prove to be the case. Although an electric cable, 
extending from the Irish to the North American coast, 
^was finally laid down, it was found impossiblo to main- 
tain electrical communication by means of it sufficient 
-for telegraphic purposes, and the working of the 
•telegraph was, at all events for tlie time, aban- 
'doned. A great depreciation in the value of the 
■«hares of the company necessarily followed ; and the 
^oodpal question in the case is, whether the pit. is 



entitled to recover on this policy in respect of the Im. 
The cause of the failure was Iwyond doobt the im|sr- 
feot insulation of the wire, arising from some defect, is 
one or more places, in the outer oovering, faf whicktts 
wire is protected from external contnet, and aeeoriiif 
to the finding of the jury, which was well wsimted 
by the evidence, and is not complained of here. TUs 
defect was occasioned by accident prior to the lUp- 
ment of the cable, and the commencement of the rak 
aggravated by the action of the sea. Understood by 
tlie light of the evidence of the plt.*s witnesses (noM 
were called by the deft.), and of the contention of tfai 
counsel at the trial, this finding of the jnxj mut is 
taken to have reference to the chemical action of tin 
sea- water on the interior of the cable, to which by tb 
defect of the outer covering at the time the cable vm 
immersed in the water, it was able to penetrate, sod 
not to any mischief done by the violence or i»- 
chanical action of the sea. This being so, we ars «f 
opmion that this is not an injury which can praperi^ 
be attributed to perils of the sea, under which head if 
damage it was contended for the pit. that the 1m 
fell. We are of opinion that an injury of this natnn^ 
not arising from the external violence or action of the 
wind or waves, but which was the natural andncoei- 
sary consequence of the ordinary action of thi 
sea-water on the cable in the state in whicklt 
was when immersed in the sea, is not comfit> 
bended in the perils irisured against. The wjtt^t 
so far as the damage occasioned by the sea is ea»- 
cenied, was the inevitable consequence of the immo^ 
sion of the cable in its then state in the sea water; M 
the purpose of insurance is to afford protection agsisit 
contingencies and dangers which nyy or may ait 
occur. It cannot properly apply to a case when thi 
loss or injury must inevitably take place in the ori* 
nary course of things ; and wear and tear of the |U|^ 
the decay of her sheathing, the action of woru tt 
her bottom, have been properly held not to b^inefadii 
in the insurance against perils of the sea, as being thi 
inevitable consequence of the danger to which tb 
vessel is exposed. The insurer cannot be undentatl 
as undertaking to indemnify against loss which, k 
the nature of things, must necessarily happen. Ftf 
these reasons we are of opinion that the pit. is not o- 
titled to recover with respect to this portion of Ui 
claim. A further questbn arises on a second hssdtf 
claim in respect to the partial loss in the laying dosi 
of the cable, 370 miles of cable were lost under dh 
cumstances which, it is admitted, would come note 
tlie head of " perils of the sea." The qnestioo % 
whether the pit. is entitled to recover in respect of tlii 
loss, and if so, upon what principle the damsgs _ 
should be assessed. It was contended for the dA \ 
that OS the value of the share in the company wosU 1 
have risen higher than the estimated value finl \ 
by the policy, if the cable laid down could hsM 
been successfully worked, the partial loss of a portioi ', 
of the cable could not be considered as entitled to tt 
insurance on the share. But the obvious reason is tiuA 
the loss of a quantity of cable belonging to the ooopoj 
most necessarily be pro tanto, a loss on the capital* 
the company, and must so far tend to diminbh the valfli 
of each share. It was further contended that the dA 
was protected against this part of the plt.*s dsim bf 
the memorandum of warrantry against paitUl )K0t 
inasmuch as the loss heie could not amount to thR* 
per cent, on the total value of the share. We at ^ 
doubted whether the warranty against partial avcn^ 
wonid apply to this case, but, on further reflectkm, ess- 
sidering that the insurance, though nominal on tbi 
share, yet for reasons which we shall afterwards IMK* 
fully exphiin, is practically an insurance on the csbla 
as being the tangible substance in respect of iHii^ 
alone the share could be exposed to the risk of ff* 
damage, we have come to the conduaon that tbs 
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tgaintt partial average applies, and oonae- 
at unless a loss of three per cent, has been 
;be pit. cannot recover. In order to deter- 
[oestion, as well as the prindple on which 
tage of the loss is to be fixed, it becomes 

inquire more precisely what is the exact 
' the contract contained m the policy on which 
is brought. The insurance is expressed to 
and from the United Kingdom, saj from 
id wheresoever the risk may commence, to 
ic Ocean, and at or thence by or in one or 

or ships, or steamer or steamers to the 
>lace8 of destination both in the United 
or the continent, islands or peninsular 
a, and the BriUsh or other possessions 
I, including and containing all and every 
innger and risk that may be incurred at, 
1, in all or any boats, ships, and croft 
, or wheresoever, until the final completion 
(fill laying down of the Atlantic telegraph 

shore to shore.** The usual blank for the 
e ship, is filled up thus : ** Any ship or ships, 
or steamers, or craft as above.** And in the 
:lanse the subject of insurance is to be taken 
)t, share in the Atlantic Telegraph Cable 
said share valued at 1 1002. In case of loss, 
vcd to be sold or appraised, for the benefit 
derwriters. Attached to the policy is the 

which has already been referred to, by 

declared that it is understood rjid agreed 
isuranoe shall cover and include the success- 
g of the cable when laid down. Now it is 
it the share in the company itself was never 

being put on board ships or steamers, nor 
3tly liable to be lost in consequence of the 
isks; nor by any reasonable construction 
•revisions ** in case of loss, the part saved 
d or appraised, for the benefit of the under- 
e applied to the share in the company ; 
^he other hand, the proprietor of that share 
Test in the cable, to whidi all of these phrases 
ble. It appeared to us, therefore, on the true 
n of this policy, the underwriters contract to in- 
3 owner of that share against any losses arising 
est in the cable, which interest is by agree- 
d at 1100/. As far as this b ascertained, 
of the case becomes mere matter of calcn- 
he value of the whole cable that ever was 

peril, including the portion lost, must be 

1 according to its cost when shipped free on 
hat is the value of the whole that was at 
the proportion between that value and the 
lly mcnrred by the perihi insured against 
«r centage payable by each underwriter on 
>tion. In order to ascertain the amount of 
I distinction may properly be taken. That 
the cable that was lost in the first attempt 
n the cable, and which it became necessary 
by new cable, should be estimated at the 

substituted cable, for as far as that is 
he parties interesteid have sufieicd the loss 
de price which they paid to replace it. As 
t portion of the lost cable which was taken 
mHuous cable by way of a provision against 
may be reasonable to consider how far such 
3t lost, would have been depreciated in 
Talue, by having been coiled in the hold 
I or by other circumstances. Theso are 
>i€h a referee conversant with matters of 
Cthe parties having agreed that if the pit. 
kd entitled to a verdict in respect of partial 
images should be assessed out of court) 
dy have no diflicnlty in dealing with. If 
^, estimating the per centage on this prin- 
Bd that it amounted to less than 3 per cent, 
^ the eonatmctfam we have put on this policj, 



it is an assurance on the cable, that is, on goods, the - 
warranty, as we have already stated, in our opinion 
applies, and the deft, will be entitled to the verdict. 
If the loss amount to more than 3 pn* cent, then the 
verdict must be entered for the pit. for the amount of 
such loss. 
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Reported by Jamis PATsasoif, Esq., of the Middle Temple^ ■ 
Barritter^at-Law. 

Friday, Aug, 2. 
(Present the Right Hon. Lord KufosDOWx, Knioiit 
Bruce, LJ., Sir £. Ryax, and Tuuxkb, L J. 
TiiK Golden Light. 
The ANiTAroLis. 
Skip^Towage eotUrad — Salvage — Steam-tug eamng-- 
ship from oollinon with others —Contract — Third 
parties takiiig advatUage ofJureach of contract. 
The S. steam-tug having been engaged to tow the ship - 
i4., other twosh^ came into eolUsion with i4., and 
other dangers were incwredf m course oj" which the 
tug, to save herself let A, go, and ajierwards, with' 
another tug, resumed towing A., and Jinallg assisted 
the other ships, and in the end claimed salvage from 
all three: 
JJeUt, that though the tug, to save herself, was entitled' 
to let the ship A. go, yet she was bound to return 
with due speed to resume the towage of A., and in 
this case the tug did no more than her towage eon- 
tract bound her to do. But as regards the other 
ships, she was euiitled to salvage. 
Quare, whether third persons can avail themselves of 
the breach oJ a contract to which they are strangers^ 
on the ground that if it had been duly performed' 
they would have escaped injury to whidi they had 
been subjected. 
If salvage service be actually rendered to a ship, she 
cannot refuse to pay for such service merely because it 
cannot beshown that she either requested or expressly^ 
aceq>ted assistance. The test is, whether the ctr- 
cumstances were such that if an offer hadbeenmad^ 
any prudent man wotdd have accepted it. 
This was an'appeal from a sentence of the Court of 
Admiralty in a cause of salvage. 

The cause of salvage was promoted in the Higb 
Court of Admiralty of England by the owners, &c of 
the steam- tug iStorm King against the ship Annapolis, 
her tackle, apparel and furniture, and tlie cargo lately- 
laden therein, together with the freight due for the 
transportation thereof, and also against the above^ 
named respa. and ownere thereof intervening, and the- 
bail given on their behalf. 

The Storm King was a steam-tug of 100 tons* re- 
gister, and belong^ to the port of Liverpool She 
was manned by a crew of nine hands, and propelledi 
by paddle-wheel engines of 290 real horse-power. 

The Annapolis was an American ship of 896 tons'* 
register, and manned by a crew of twenty-two hands. 
On the occasion in question she was laden with » 
cargo of grain, flour and other merchandise. On the 
19th Jan. 1861 the Storm King was employed by the 
master of the Annapolis to tow her from the sea of the 
Great Ormes Head into the River Mersey, and there to> 
dock her. The Storm King accordingly towed the 
Annapolis into the Mersey, and she was brought to- 
anchor until such time as Uie tides were high enough 
to admit of her being docked. On the morning of the 
25th Jan. the Storm King again took the Amst^tolif 
in tow, and towed her down the fiver towarda the 
Waterloo Dock. At about eight o'clock a.m. th» 
AmwfoUs, in tow of tho Storm King, whieh waa 
lashed on the port-side of the Aumapolis, was off the 
Dnkfi*! DoekUitbtMwMPf^ msA ^'ft>2A»^%»^^x»% 
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ray rapidlj, when tbe barque Johanna Sloll came into 
eolUflion with the Anntgfolig, and in order to aroid 
being erushed, the Storm Kimg was obliged to cast off 
and back awaj from the AnnapoHi. The AnmapoU$ 
and Jokatma Stall then swung alongside each other, 
the port-fide of the AtmapoUt against the starboard 
side of the Johanma Stoflj and in this position thej 
drifted together up the river almost broadside on to 
the tide. The Storm King, ai soon as possible, came 
up on the starboard side of the Annapolu and threw a 
line on board of her, but her orew were all congregated 
on her port-nde and neglected to make fast the line. 
The Annapolu and JoJUanna Stall continued to drive 
together until the Johanna 5to£l^ being the inside vessel, 
came into collision with the brig Anne^ lying in the 
river a short distance from the place of the first collision. 
The two vessels got clear of the brifc Anne and drifted 
together up the river for about 100 ^rards, when the 
Johanna Stol was bronght up by her anchor, and the 
Annapolu drifted by herself up the river. The Storm 
King, during this time, was following the Annapolit 
and endeavouring to get into position to render asMist- 
ance to her. The AnnapoHt endeavoured to drive 
until, with the port side between her main and mixen 
riggings, she struck the starboard bow of the ship 
GoUkn Light, which was lying at anchor to the south- 
ward of Tranmere Ferry. The anchor-chain of the 
Golden Light parted, and she and the Annapolis 
drifted together up the river, in the direction of a 
number of other vessels lying at anchor in the river. 
Just as the AnnapoHt got across the bows of the 
Golden Light, the Storm King succeeded in getting the 
hawser of the Annapolis on board and made it fast, 
and just as the Annapolis and Golden Ught were about 
strildng an American vessel called the //. If. Hogu^ 
the Storm King and the steom-tng Lioness^ which bad 
got another hawser on board, towed the Annapolis 
dear of the Golden TJghtj and so prevented the Anna- 
polis from coming into collision with the H, 3f, Hages, 
That as soon as she was towed clear of tlie Golden 
Light, the Amutpolis was bronght up by her anchor, 
and the Lioness beuig fast to her ahead, the Storm 
King steamed away to the assistance of the Golden 
Light, and sent another steamer to assist in docking 
the Annapolis, 

The learned jndge (Dr. Lushinoton) in his address 
to the Trinity Masters, made the following remarks : — 
Kow the law which I shall apply to this case will 
depend .upon the facts and upon your opinion and find- 
ing. If you should be of opinion that at this time when 
the Golden Light came in contact with the H.M. 
Hagss, looking at all the circumstances in which the 
H. M. Hages was placed, with regard to the facility or 
Bon-facility of dropping anchors, and the probability of 
their holding, if you should be of opinion that there was 
serious and probable immediate danger of her being 
jammed by collision, either by the Golden Light, or 
drifting with other vessels, then I shall come to the 
eonclusion that she is bound to pay salvage; and 
though I fully admit that it would be difficult to find a 
case resembling the present, — indeed every day*s ex- 
perience shows us some novelty existing in every case, 
yet I should hold her bound to pay salvage on this 
ground. It is said that she had ne opportunity to 
refuse. What is the presumpUon of common sense ? 
If persons are in a state of great and immediate 
danger, and means are offered to rescue them from that 
danger and place them in a state of safety, is not it to 
be presumed they would accept that offer ? and is it 
not honestly to be presumed they would not have re- 
pudiated their services ? Therefore I shall have no 
hesitation in saying that this was a salvage ser- 
vice, if you should hold that there was danger of 
collision with the Golden Light or the Majestic, 
I hold the case to bo different with the Mnjes- 
M^: for what I now look to is this, — ^probable 



and immediate danger, and not that wl 
tingent, and may or may not happen aoooi 
occurrence of drcumstances. 80 mneh k 
of the question. I come next to the qoeiti 
ment, and I will say a few words as to t 
about that I confess I have no doubt « 
apprehend the law is based on this prin 
the rules which govern this Court are for tl 
the navigation of this country, and also for 
of doing justice to those who render 9er% 
and whidi ply upon the seas. Now let 
the principle therefore is. Here b a oontn 
ing — purely a contract for towing — and 
include the rendering of any salvage servio 
and if it happens by reason of unforeseen 
that new services are necessary, what do w 
the consequence ? We do not hoM the a 
be at once rendered void, and that the tug 
to abandon the vessel, and say this is a ni 
for that would be most detrimental ; nor d 
the other hand that the tug shall be bouni 
the new service for the same stipulation a 
for the other service. We must look at 
on the sea with a very different eye to tboi 
done on the land; we cannot look at that 
sea with the same view as thoM contract 
executed on land. What do I say with re; 
case ? Why, I say this : that after the c 
place with the Johanna SI0U it was the 
steam-tug to adhere to her contract by r 
every sort of asnistance she could to the .4 
nsscuing her from the danger immediate! 
consequence of the collision : and the que 
put to you is this, but I must illustrate 
was there culpable delay or misconduct 
tributed to the cause of the subsequent colli 
part of this tug ? Then 1 shall put this 
the tug do all she reasonably could do to 
main duty of effecting the salvage of the A 

The learned judge dismissed the actioi 
the three ships, whereon the Storm King 9 

Breit, Q.C., ffatmen and Clarkson for t 

Aspinall, Brown, Lushington and Dr. 1 
the reaps. Car, 

Lord KiNGSDOWif. — An action was broi 
these three ships by a steam-tug, the Stor 
salvage, which action in the Admiralty Coi 
dismissed. The court below appears to ha' 
in each case salvage would have been due 
circumstance that it considered the ace. 
created the danger to be attributable to 
King herself. The principles applicable 
this description have been so fully expl 
case of the Minnehaha, 4 L. T Rep. N. ! 
we think it unnecessary .here to discuss th« 
law. The facts are, to a certain extent 
doubt. Ths AnnofMlia Is an American 
in the month of January hst was l>ound 
for the port of Liverpool. On the 19th of 
off the Ormes Head, she engaged the . 
to tow her into the Iklcrsey, and the: 
her. The Storm King accordingly towed 
Mersey, where she was anchored, and rei 
several days. On the 25th Jan., in pei 
her engagement to dock the Annapolis, th 
again took her in tow, being lashed on h( 
and was towing her down the river t 
Waterloo Dock. The tide at this time 
rapidly, when a barque c:dled the Johanna St 
collision with the Annajwlis on her port sid 
being crushed by the collision, the Storm 
the Annapolis, slipped out from betwc 
vessels, and dropped astern. It is adin 
sides that this manoeuvre was perfecll) 
The Aimapolis and the Johanna Stall 
with the tide up the river, till they came 
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e brig Anme. After getting clear of her, the 
a StoUvras kx)ught up by her anchor, and the 
ilis ooutinucSd to drift- alone until she came into 
I with the G<Mm Lights which was lying at 
nearTranraere Feny. The anchor-chain of the 
Ught parted, and she and the ArmapolU drifted 
r in the direction of aship called the If. 3f, Uaytt. 
the Armapolit had come into collision with 
M. Ilayet, and while she was in collision with 
^den Lights the Sl&rm King came up, and got 
Tser on board the AnnapUU^ and together with 
• steam-tug called the 'Lionets, which had pre- 
given her assistance, towed away the Annapolit 
'■ was brought up by her anchor, and placed in 

The Storm King then sent another steamer to 
I docking the Annapolis, and herself steamed 
> assist the Golden Light, and towed her away 
re /r. M. I/ages with which she had come in 
Thus far there is no controversy about the 
and in these circumstances the Storm King 
»alvage for all these ships : against the Aruuq>olis, 
ground that, by reason of the accident she was 
, from which she was saved by the Storm King, 
ilaim for towage service was thereby convert^ 
vage service ; against the Golden Ligkt because 
s rescued from the danger to which she was 

by the collision with the Annapolis and 
3f. Uagts, and against the H, 1/. Hayes, by 
that she was relieved from the Golden Light, 
^ from the danger of a collision with her 
's ship Majestic, against which, if she had not 
relieved, it is said that ahe would have drifted. 
1 consider the defences separately. First, as to 
wpolis. She insists at the bar that the Storm 
id not perform her duty with due skill and 
itude ; and secondly, that in i point of fact she 
i no service which was not included in her 
contract, and which was not covered by her 
hure. ITie court below has decided in favour 
innapolis upon the first ground. The Storm 
aving backed, and left the Annapolis adrift, 
und to return with all possible speed, and 
lerself again to that ship. It is sworn by wit- 
m her behalf that she did so ; that she immo- 
came up again on the starboard side of the 
Us, and succeeded in throwing a rope on board, 
ne of the crew took hold of, but instead of fas- 
o a hawser, afterwards let go. This is said to 
inted for by the circumstance of all the men on 
le ship being engaged on the port side, in con- 
e of the collision with the Johanna StoU, and 
wquent collision with the brig Anne. There 
adictory evidence upon this important point; 

court below has held, and we concur in that 

that the preponderance of evidence is in favour 
>g, and that this fact must be taken as proved. 
ft)re, there was any want of skill or prompti- 
tbe part of the tug, it must have been in some 
nt proceeding, in adopting a wrong course in 
: the ship, or in not pursuing that course with 

activity. The grounds upon which tbe 
^asters came to their conclusion are not stated. 

Opinion is, as too often happens in these 
©ctly opposed to that of the nautical gentle- 
' assist us, who, after being strictly ques- 
oii every point which has been suggested in 
^ent, as showing want of skill or of diligence, 
ii-t of the tug, are quite satisfied that the 
aich ahe took was that which good seaman- 
•Hbed, and that there is no reason to believe, 

time which was occupied, or otherwise, that 

mny default upon her part We confess that 
^ oooclnsion at which we have arrived. But 
\ the JiH^po/ir, the question, in our view of 
^ not feacj material, because whether she did 
ot come up to the AfmapoUs as aooo as she 



might have done, she rendered, in our opinion, no ser- 
vices beyond those which she had stipulated to render. 
She was bound to tow the Annapolis into dock. In 
performing that duty, she, for her own safety, let the 
Annapolis go adrift. She was justified in looking to 
her own safety in the first instance, but that cdnsidera- 
tion did not exonerate her from the obligation of fol- 
lowing the Annapolis to complete her engagement, and 
from doing what she could to prevent the mischief which 
might arise . from the temporary interruption of her 
service. Assuming that she could not have come up 
sooner, what did she do beyond what she was bound 
to do ? She attached her hawser to the ship, and 
towed her out of danger, leaving the remainder of the 
service to be perform^ by another tug. She incurred 
no risk herself; she performed, with more or less dili- 
gence, tlie duty which she had undertaken ; and the 
fact that when this service was renewed the Annapolis 
was entangled with another ship, can no more entitle 
her to salvage than if a collision had taken place with- 
out interrupting the towage service. Upon these 
grounds, we think that the sentence as far as it dis- 
misses the claims against the Annapofis must be con- 
firmed. With respect to the two other ships, the case 
is difierent To these the Storm King was under no 
obligation. First, as to the Golden Light. It appears 
that she hailed the Storm King, and required her 
assistance; that such assistance was afforded, and 
that the injury which the Golden Light might 
have suffered by collbion with the //. J/. Hayes, 
was prevented or dimiuished. She was after- 
wards towed, at her request, by the Storm 
King to another part of the river, and the tug remained 
near her at the request of the pilot of the Golden IJght^ 
till the latter ship went into dock. This certainly en- 
titles the Storm King to require payment for salvage 
service, unless by some means she has disentitled her- 
self to it. Now it has been held below that she has so 
disentitled herself, because she has not performed her 
duty to the Annapolis, and it is said that if she had 
performed such duty, the Annapolis would not have 
run into the Golden Light, and the Golden Light yroui^ 
have been in no dunger of running into the H, 1/. 
Hayes. That the accident must be considered to have 
been primarily caused by the Storm King, and that she 
therefore cannet claim salvage from any of these 
vessels. A most important principle of law is in- 
volved in this decision, which, as far as our knowledge 
extends is new — that third persons can avail themselves 
of the breach of a contract to which they are strangers, 
on the ground that if it had been duly per- 
formed they would have escaped injury to which 
they have been subjected. But it is not necessary to 
pronounce a decision upon this point, for we think it 
is not made out in fact that the collision with the 
Annapolis was caused directly or indirectly by the fault 
of the Storm King. As to the Golden Light, there- 
fore, we must advise a reversal of the sentence. 
There renuims the case of the H. M. Hayes. Her 
case in this respect differs from that of the Golden 
Light, that she neither invited nor accepted any 
assistance from the Storm King. She fairiy admits 
•that she received some slight benefit from the sendee 
performed by the Storm King on the occasion, but she 
insists that such service was rendered not to her but to 
the Golden Light. It appears to their Lordships that 
it would be dangerous to hold that if salvage service 
be actually rendered to a ship she cannot be called 
upon to pay anything unless it can be shown that 
she either requested or expressly accepted assistance. 
In many cases the urgency of the case may be too 
great to admit of previous discussion, and if a salvor 
were required to prove soch agreement before he 
could Teoover, it is to be feared that there would be 
much slackneai in cases whiskv iam^ t^njoasft sni^t^ 
and activity. Thej m^jro* m\ii ^XiiX SX«^ tbAssoJwA 
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to be the opinion of the learned judge below, tlut it is 
sufficient if the circumstances of the case are such that, 
if an offer of service had been made, any prudent man 
would have accepted it. But in the present case the 
B, M. Ilcufes received only indirectly a benefit from 
the service rendered to the Golden Light. There was 
not only no acceptance of the service by her, but there 
was nothing done by tlie Slorm King with a view to 
her benefit. She received benefit indirectly, as her 
Majesty*s ship Majestic^ or any other ship lying higher 
ap the river than tlie H, ^f. liayeg may have received 
benefit. As to the //. M. llayety therefore, their 
Lordships think that the judgment must be affirmed 
with costs. Their Lordships must observe that the 
services rendered by thb tug, and the danger of the 
ships, appear to have been grossly exaggerated by 
the apps., and they cannot express too strongly their 
disapprobation of the enormous amounts for which, in 
each case, bail has been demanded. They are 
advised that, having regard to the state of the 
tide and weather, and the situation in which these dif- 
fierent vessels were, the only danger they incurred 
was that of somo injury to their bulwarks and rig- 
ging ; that the cargoes were not in any danger at all ; 
and that nothing but the most ordinary service was 
rendered by the tug, without the least risk to herself. 
Tliey will advise 100/. to be awarded in the case of 
the Golden Light^ and the app.'s must have their costs 
both here and in the court below, the case being 
proper for the decision of a Superior Court. As their 
Lordships differ from the court below on the grounds of 
its decision in the case of the Annapolis^ and much 
expense was incurred in the evidence, which they think 
does not warrant the finding below, they will advise 
that the sentence as to costs should bo reversed, and 
that there should be no costs in her case, either there 
or of this appeal. They will humbly advise Her 
Majesty to alter the judgments below in conformity 
with the opinions which they have thust expressed. 
lAecree partlg reversed, 

App.'s proctors, Neiheraole and Owen, 

Kcsp.^s proctors, Prilchard and Son; Tthha and 
Sont ; Toller and Sons, 

Friday y Aug, 2. 

(Present the Right Hon. Lord Kixgsi)0\%'x, Sir E. 

Kyan, and Sir J. T. Colkiuduk.) 

TlIK AUAXKH. 

The Black Puixce. 
Ship — Collision — Steamers meeting each other — Their 

conduct — Merchant Shipping Act^ sect. 296, 
The 296<A section of the Mercliant Shipping Act enacts, 
that when one ship nuefs another jiroceeding in ano- 
ther direction^ so that if both tcere to continue their 
resjKctive courses they vjould involve the risk of col- 
lision, the Itehns of both ships shall be put to port. 
Two steamers approaching each ot/ier, in parallel 
directions, and seeing eacJi others^ lights several 
miles oj^y the A., w/usn coming near, put lier liclm 
liard a-port, and the B. put Iters hard a-starboard, 
and a collision occurred. 
Held, tliot a vessel obeying the above rule of the statute 
has a right to trust that the vessel she meets, if a 
British vessel, unll obey it too, /fence, when the A, 
steamer, a mile and a half off, stmrboarded her ftelm 
instead of porting, she was prima facie in the ivrong, 
though at that time, if both had starboarded, the 
risk oj collision would have been equally avoided. 
This was an appeal from a sentence of the High 
Court of Admiralty, in an action and cross-action, 
brought by the several owners of two screw steam 
ships, in consequence of a collision off Cape St. Vin- 
cent. The learned judf^e of the court below, Dr. 
Loshington, made the following observations in ad- 
dressing the Trinity Masters : — ** I will first state, with 
jv^gwrd to the case of the pit.; the Black Prmce, that 



she alleges that the collision took place in < 
of the Araxes having improperly ported her helm. It 
will be necessary, in order to establish her ca8e,M 
show not only that the Araxesi' helm was ported, bat, 
looking at the facts and circunutances of the cue, 
that that was an act not justified by nautical raki. 
On the other hand, the Araxes, in order to make good 
her case against tlie Black Prince, alleges that the 
^^ Black Prince, under her starboard helm, ran rigkt 
across the bows of the Araxes, and with her starboard 
side came in violent contact with the port bow of tbe 
Araxes.'' Tlie question, therefore, with regard to (at 
Black Prince will be, whether she did or did not im- 
properly starboard her helm ; but I must, in the fint 
instance, confine your attention to what was done as 
stated in the pleadings by the Black PrtKce, and wbit 
WHS done according to tlie testimony of the witnetSfci. 
It is stated in the answer to the pleadings on bebiif 
of the Black Prince, that her conduct was in direct 
violation of the 296th section of the Merchant Shipjung 
Act, — a section most familiar to jou and equdlf 
familiar to me, for I have had the section refernd \» 
over and over again, and frequently had occason to 
pronounce an opinion upon it in cases of difficol^. 
What is the cause of the difficulty I will not trooUa 
you with, nor with anything save that which is impor- 
tant to the Kolution of the questions we have to deode. 
The Black Prince was under steam, and canyiog btr 
proper lights, and so forth ; and then she aUeges dut 
'* the masthead and green light of a steamer were sm 
by the hands on deck, and were immediately repotted 
by the look-out on the bridge to the officer in dui^ 
of the watch. That the said lights at such time vtfi 
a long distance off, and bore about three points on tai 
starboard bow of the Btack Prince,** Now hen is 
the most material averment in point of fact in the esse. 
Dr. Deane has told you that there hare been cases ii 
which it has been held by the Privy Council (I sir 
nothing of my own judgment) that where a green ligbt 
is seen at the distance or a shorter di:»tance than is 
here mentioned, bearing three points on the t»si- 
beard bow of a vessel, that it does not beeome 
the duty of the vessel so observing it, in order 10 
comply with the 296th section, to port her bein. 
1 doubt very much if any general proposition could bt 
laid down on that ground. The Act of Parliamest 
affords no assistance, and the only way I can put the 
cose is this, by stating the substance of the section ii 
question, and then asking you. having regard to the 
evidence in the case, whether there has been any cal- 
puble non-compliance with that section. You koof 
that the 296th section states that *^ whenever asj 
ship, whether a steam or sailing ship, procee4lin{ ia 
one direction meets another ship, whether t 
stenm or sailing ship, proceeding in anotbcr 
durection, so that if both ships were to cua* 
tinue their respective courses they would pass so tex 
as to involve any risk of a collision, the helms of bota 
ships shall be put to port," unless there are facts sbI 
circumstances in the case which would render that a 
measure destructive to the safety of either veueL 
Now, the queation will then be for you, looking at tb? 
evidence which has been adduced in this case on bdulf 
of the Black Prince, to say whether or not these tvo 
ships were proceeding in such a direction, that if botb 
had continued their respective courses there was % 
chance that they might involve a risk of collisioo; 
because, if you should be of opUiion, upon a ooo- 
sideration of the whole of the evidence, that such «*> 
the state of the case, there is an end of the vboi* 
question before us, inasmuch as we are bound to pij 
due attention to the Act of Parliament, and the vomI 
that has sinned against this 296th section most bebrU 
to blame, and cannot recover under the drcnsutiaoeb 
That resolves itself into a question of law apoo t tp^ 
tion of facts, and you must say whether the teti fi* 
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niiBcient to prove that there bos been a viohition of 
thia 296th section. Now, we must look further into 
this case. We will now assume for a moment, in order 
to jnstifj me detaining yon in this second part of the 
ease, that there was no violation of the Act of Par- 
liament, and that it was not mcumbent upon the Black 
FV»ftc« to port Now there is a great deal to be said 
spon a matter of this kind, for it is not merely seeing 
the green light of a vessel three points on the star- 
t>oard bow that will settle the matter, but one ingre- 
3ient is the distance. It never can be suid that the 
Dooment vessels see each other, four or live points on 
each other 8 bows, that they are instantly to port their 
helms; but it was intended by the statute that when ves- 
lels are meeting they shall port in time, and one or two 
Important questions have arisen upon this ; therefore 1 
point out to you that, with regard to the Act of Parlia- 
ment, it is not whether she ought to have ported her 
helm in8tanter,but whether she ought not to have ported 
her helm in time to have avoided this collision. 
The next question is, did the Black Prince, even if not 
bound by statute, pursue that which you would con- 
sider to be a just and proper course in the navigation 
of a vessel ? Tliat will depend on the evidence you 
have had before yuu. What she did seems to have 
been this — she slightly starboarded ; what her inten- 
tion was is <}uite clear, though it is not perhaps pleaded 
in very direct terms, namely, — that each vessel 
shonld pass, not port hand to port hand, but starboard 
to starboard. Yon will have to consider whether, 
tuider the facts of the case, even supposing the Black 
Prince saw the other vessel four points on her star- 
board bow, she was justified in taking and adopting 
the measure it is admitted she did adopt — for her 
irfaole case is founded upon her keeping her helm to 
starboard — and saying the other vessel is to blame, as 
ihe meant to pass starboard to starboard, because she 
improperly ported her helm at the last moment, and 
lo produced the collision. That is the consideration 
irith regard to the BkKk Prince, With regard to the 
ease of the Araxes, there is a cross action, but both 
ire to be determined by the same evidence. Her state- 
ment is, that she saw the white light of this vessel half 
% point on the starboard bow, and I apprehend — as- 
mming the fact to be so— that we cannot entertain a 
lotibt that, under such circumstances, it was proper 
for her to have ported her helm ; but that all depends 
Ml the fact of whether the light was seen by her half a 
point on the starboard bow, because if she saw it three 
yr four points on the starboard bow, different conside- 
rations might apply to the case; therefore, I warn 
fou from saying that, by seeing the light only half a 
point on the starboard bow, she must unhesitatingly 
port, for it depends on that fact being proved. If we 
:an only find out what the facts are in this case, I 
>elieve neither of you gentlemen will find any difficulty 
n saying what ought to have been done. 

The learned judge considered the Black Prince to 
>1ame, and pronounced sentence accordingly, wiiere- 
ipon tlie preiwnt appeal was brought. 

Dr. Deane, Q.C. and Karslake^ Q.C. for the apps. 

Brett, Q.C. and LuihingUm for the resps. 

Cur, adv. vulL 

Lord KiXGSDOWN. — In this case a collision took 
>]nce on the night of the 8th Nov. 18G0, off Cape St. 
kHncent, between two steam-ships, the Araxe$ and the 
Btiick Prince. Cross actions were brought by the 
(wners of the one vessel against the owners ot the 
rther in the court of Admiralty. The learned judge 
ind the Trinity Masters were of opinion that the 
Black Priaae was solely to blame, and pronounced 
lenteDoe accordingly in the two actions. From these 
witenoes the owners of the Bhck Prince have appealed 
io her Migesty in Cooneil. The sum at stake in the 
^mtm is said to be venr large, not less than 25,000/., 
lad pfineiplet of general importance are represented to 



be involved in our decision. As to some material 
facts there is no doubt. The vessels are both Britiiih 
ships. The Araxes is much the larger vessel of the 
two, being 786 tons register, while the Black Prince 
b only of 440 tons. Both are screw steamers. At 
the time when the vessels met, the Araxet was proceed- 
ing on a voyage from Liverpool to Gibraltar, and was 
steaming south- j^ -west, at the rate of about eight 
knots an hour. The Black Prince, was proceeding on 
a voyage from Gibraltar to London : her course was 
north, and her speed between eight and nine knots an 
hour. The vessels descried the white lights of each 
other at a distance of several miles. When the vessels 
had approached very near, the Araxes put her helm 
hard a-port, and the Black Prince put hers hard 
a- starboard, and the collision took place by the port 
bow of the Araxes coining in coniact with the starboard 
side of the Black Prince, jnst before the funnel, and at 
a distance of about thiity feet from the stem, the blow 
slanting forwards. The effect was that the Araxes 
sustained some damage, but the Black Prince was so 
seriously injured that in about twenty minutes she 
sunk, her crew being saved on board the Araxes. These 
facts appear to their Lordships to be either admitted 
on each side, or established by evidence beyond the reach 
of controversy. The decision below proceeded on the 
ground that the 296tli section of the Merchant Shipping 
Act was applicable to the circumstances of this case ; 
that the Araxes obeyed the directions of the statute, 
and the Black Prince disobeyed them, and that the 
collision was the consequence of 8uch disobedience. 
The great question for consideration is, whether the 
evidence makes out the state of things to which tho 
statute applies the rule ; in other wurds, *' whether 
the one vessel proceeding in one direction met the other 
proceeding in another direction, so that if both ships 
had continued in their respective courses, they would 
have passed so near to each other as to involve any 
risk of collision." It was contended by the Black 
Prince, that there was no such risk ; that the courses 
of the two vessels, though nearly opposite, were so 
wide apart froui each other that by continuing to hold 
them the ships would have passed in perfect safety 
starboard to starboard ; tliat the statute, therefore, 
was out of the question, and that, as a matter of sea- 
manship, if there had been any possible risk of collbion, 
it would have been avoided with greater ease by each ves- 
sel slightly starboarding, and so avoiding the danger 
of crossing the other*8 bows. Shie insists, therefore, 
that the Araxes, if she altered her course at all, ought 
to have starboarded instead of porting, and that by 
improperly porting she was the sole cause of the acci- 
dent. In snpport of this view of the case, she alleges 
that the mast-head and green light of the Araxes 
were seen from the Black Prince at a long distance off, 
four or five miles, and that such lights bore about 
three points on the starboard bow of the Black Prince ; '* 
that when the two vessels were from a mile and a-half 
to two miles apart, the Black Prince's helm was 
slightly starboarded, and the white and green lights of 
the Araxes were then about three and a-half or fotir 
points on the Black Princes starboard bow. The 
statement on the part of tho Aiyixes is that when she 
first saw the light of the Black Prince, the white light 
only was visible ; that instead of bearing three points 
on the starboard bow it was only half a point on tho 
starboard bow ; that the white light only being visible, 
the second mate then in charge of the watch was uncer- 
tain whether it belonged to a steamer, or to a sailing ves- 
sel, or to a fishing boat ; that he immediately ordered 
his helm to be ported in order to show bis red light to 
the stranger ; that the light was thereby brought about 
three points on his port bow, and bis helm was then 
steadied. Now these statements differ essentially 
in two important particulars— the besxln% ^t "Coii^ 
ressels trhen theUglhU fi«n toX ineu^iSL^^^^XN.'^gp^ 
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which were then visible. If the bearing of the Tessels 
was such as is described bj the Black Prince, there 
would, in their Lordships' opinion, have been no dan- 
ger of collision if each vessel had held her conrse ; on 
the other hand, thej think there wonld have been such 
danger if the account bj the Araxes be the true one. 
Again, in judging of the propriety or impropriety of the 
manceuvre adopted by the Arazes^ of porting when she 
first saw the lights of the Black Prince, it is material to 
know what light or lights she saw at that time. 
If she saw, or ought to have seen, the two 
lights, the white and green lights of the Black 
Prince, she would have known that the ship 
approaching was a steamer on her starboard 
side, and might have been able to judge of the 
course which she was steering. But if she could see, 
as she asserts, only the white light, she could have no 
knowledge upon these points, nor any certainty as to 
the distance of the vessel, whatever it might be. to 
which the light belonged. A manceuvre which, in one 
state of knowledge, might be wrong, might, in another, 
not only be justifiable, but one which she was bound to 
adopt. Assuming the evidence on the part of the 
AraxcM to be true, what is the result ? Seeing on a 
dark night, when proceeding at a considerable speed, a 
light half a point on her starboard bow, belonging to a 
vessel which she cannot make out, she ports her helm 
for the purpose of showing her red light to the stranger. 
Now if a good look-out was kept on board of the 
Black Prince, the red light of the Araxei must 
have been seen very long before there could be any 
risk of collision, and it must have been known to 
the Black Prince that the vessel meeting her was 
a steamer, and intended to pass her in tlie mode pre- 
scribed by the Regulation!^, viz., port side to port 
side. She had abundant time to accommodate her 
own movements to what she saw to be the course of the 
Araxei ; instead of doing this she starboards her 
helm slightly when the vessels were a mile and a-half 
or two miles apart, and when she might, without the 
slightest danger or difficulty, have ported. The real 
question in the case, therefore, is, on which side does 
the truth lie, with respect to the diflferent stories told 
hy the two vessels ? The court below has believed the 
witnesses for the Araxes, and, believing them, has 
held that there was sufficient risk of collision if both 
parties continued their courses to make room for the 
application of the rule laid down by the Merchant 
Shipping Act. In-order to reverse the judgment, we 
must be satisfied that it is founded on some mistake 
either on the law or tiie facts of the case. It is use- 
less to repeat the observations which we made in the 
case of the Ju/ia, referred to in the argument 
at the Bar. In the present case we think not 
only that there was evidence to support the find- 
ing, but that the preponderance is on that side. 
The account given by the Black Prince is, to say the 
least, not very probable. She alleges ** that, when the 
two vessels were from a mile and a-half to two miles 
apart, the Black Princess helm was slightly starboarded, 
and her head was brought to north half-west, the green 
and masthead-lights of the other vessel being still 
visible, and about three and a-half or four points on 
the Black Princess starboard bow ; that tlie Arttxes, 
instead of keeping her course, suddenly, when very 
hroad on the Black Prince's starboard bow, opened her 
red light," and came stem on, full speed, into the Black 
Prince. If this account be true, the Araxee must have 
wantonly changed her course, at a time and in circum- 
stances when there could be no possible danger of col- 
lision, as if for the very purpose of inflicting 
on the Black Prince and incurring herself the 
danger which their contact would occasion. Again, 
the account given by the Black Prince in her 
plea^gs, as to the mode in which the lights 
of the Araxee were first seen, is different at different 



times. In her petition, after describing the 
of her own lights and watch, she says ** thit, jait t 
the time and under the drcumstanoes before Mtfiidk, 
the mast-head and green light of a steamer wen m 
by the hands on deck, and were immedistdy reporti^ 
by the look-out on the bridge, to the officer in dw^ 
of the watch.** She represents, therefore, both to km 
been seen at the same time. But in her protest, mk 
immediately after the accident on the 9tli Nor., tb 
account given is very different. The repraentitiia 
there made by Troutbeck, the officer in charge of thi 
watch, is that he saw a light, and could not at fint 
make it out, as the weather was hazy, and he tav I 
at intervals, and did not know whether it wu i te^ 
or the light of a ship ; it was broad-on the starbwi- 
bow of the Black Prince, Charies Garnish was « 
the look out on the bridge, and he called oat, "i 
light on the starboard bow ;** this was after H 
Troutbeck, had discovered the light, as the G^ 
was broad-on the starboard bow of the M 
Prince. Ha says nothing whatever about a greeoG^ 
In the same protest Giunish says that about m^ 
he saw a light, and about half-past twelve or a qoirtr 
to one he saw two lights. The account in the proH 
therefore, is not only irreooncileable with the it^taii 
in the petition, but it strongly confirms the stataaul 
of the Araxet, that when the lights were first £► 
covered, only the masthead-light of each ahip i* 
visible, and that it could not be made out to whatMt 
of vessel, if to any, the light belonged. This atatenirt 
is confirmed by the preliminary act of the BladPriftti 
in which it is said that the white light only of thi 
Araxes was first seen, and that the green light becfli 
visible shortly after the white light was first ieeD,a^ 
the red light opened only just before the eolliaioo. Aipii^ 
with respect to her own manoeuvres, the Bd 
Prince in her petition alleges that when the ia- 
sels were from a mile and a-hiedf to two milei ff^ 
the Black Prince's hehn was slightly starhotiH 
and her head was brought to north half-«aA 
But the protest says nothing of this starhoar&| 
on the contrary, Troutbeck says that he did not »^ 
hend any danger, as the Black Prince was mi 
north by compass at the time, and he did not deea^ 
at all necessary to alter her conrse. The prdiniB^ 
act is still more distinct To the questioD, W 
measures were taken, amd when, to avoid a oMs^ 
The answer is, **None, till the Araxes ported^ 
helm, as there was no chance of a collision, in>^ 
diately whereupon the hehn of the Black Prmet «» 
put hard to starboard." It is impossible not to M 
that these discrepancies in the accounts ^ven at tf' 
ferent tune by the Black Prince affect the credit i» 
to her story, and confirm, to some extent, the ^ 
ment of the Araxes, Again, we have no etidtf* 
from the mate, who was Sie officer in charge of Ar 
watch of the Black Prince, and if the affidavit ft** 
duced be sufficient, according to the practice of^ 
Court of Admiralty, to prevent amy presumption Hg^ 1 
that ship being diiiwn from his absence, stiU it ^ 
jiot, of course, supply the want of his testimcoj- 
^t was said that if the Araxes had ported her h^B^ 
as she alleges she did, when she first saw ^ 
light of the Black Prince, she must have shown bff 
red light to that vessel, but that no such light w&ss«a 
on board the Black Prince till the Araxes had pat bff 
helm hard a port, almost immediately before the col^ 
sion. But on examining the evidence given bj the 
Black Prince, it is clear that she had no proper lookout 
Berry and Burgess, who should have been on the t«» 
bows, were neither of them at his post One wasd' 
ting on the ladder near the main haUcbes, smoking ^ 
pipe when the light was first reported, and after goiqC 
forward to see it, he returned and sat down <» ^ 

I ladder, and the other was standuig astern of the Vt^t 
boat, the stem of which was thirty fett abaft Ute fi^ 



MARITIME LAW CASES. 



133 



>.] 



Thx Emtebfrisk. 



[Ibelakd. 



B circiimBtance that the crew of the Atruees 
«ak to seeing the red light of the Biack 
ten they first ported, niaj, perhaps, be 
hy the drcnmstance that the Siack 
I starboarded before her red light was visi- 
think, therefore, that the coart below was 
in the conclusion at which it has arrived, 
the law and the facts. It was argued that 
litted that each vessel saw the light of the 
lie starboard bow, however slightly, a col- 
1 equally have been avoided if both vessels 
irded, and that there would in such case 
ess risk of their coming into contact This 
and we believe that many nautical men of 
and experience are of opinion that the clause 
of Parliament upon this subject might be 
lb advantage. But as long as it remains 
iential that it should be universally observed. 
lys, and another does not, the utmost con- 
danger will be introduced. A vessel who 
ule has a right to trust that the vessel which 
if a Britbh vessel, will obey it too, and she 
uigly. There is one peculiarity in this case 
is necessary that we should advert. It was 
ged by the counsel for the app. that it ap- 
be short band writer's note of what took 
i; the hearing and the report of the summing 
learned judge to the Trinity Masters, that 
f the Bliick Prwtce pnd the effect of the 
id been entirdy misunderstood by the court 
certainly does appear to their Lordships 
material mistakes as to particular facts 
I into in the course of the proceedings ; a 
oe which, judgmg from their experience in 
ite Court, is of extreme rarity in the Court 
ty, but which, from the infirmity of human 
Bt sometimes occur with the very ablest and 
ul judge. Something, no doubt, must be 
)n this ground from the authority of the 
It has induced their Lordships to examine 
e with the greatest care, and in explaining 
)f its effect to go more into detail than they 
erwise have thought necessary. They are 
the whole that the substance of the case, 
oints on which it depends, were properly 
and justly decided in the court below, 
whole, therefore, they must advise the 
of the sentence in both suits. Though 
>t but consider this case as one open to 
bt, that circumstance would not be of itself 
reason for departing from the rule that the 
Id follow the result. But the apps. may 
aot unreasonably led, by the inaccuracies to 
sion has been made, to tliink that their 
9t been properly understood below, and have 
»een justified in requiring that a further 
■ should take place before another tribunal, 
t grounds their Lordships will advise that no 
i be given of the appeal. 

Decree affirmed, 
roctor, Deacon* 
proctor, Pritchard and Son, 
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»T7BT OF ADMULALTY. 

bj Wx. G. Chaxhkt, Esq., BarrUter-at-Law. 

Tub Entebprise. 
lOffet — Exception* to petition — Amendment 
d ooniract — Pilotage, ^c ^Jurisdiction — 

natiiuUd bjf the late matter of a vestel against 
tr$y to recover a balance of wages alleged to 
(0 kim^ on exception to the jurisdiction^ to 



the effect that the contract between the master and 
owners was tpecial, and could only be enforced in a 
court of oommon low, wUl be overruled, and a decree 
pronounced for the amount of wages proved to be 
due. 
In a suit for wages bg a master, if a daim be made for 
sums alleged to be due to him for pilotage and board, 
and exceptions to the jurisdiction be taken to the 
effect that there was a special contract between the 
parties; that the claims toere of such a nature that 
the court could not properly adjudicate on them, and 
that they could only be enforced at common law ; 
the Court of Admiralty wUl allow those exceptions, 
on the ground, that in no case has it jurisdiction to 
decree payment of a claim founded on customary 
right, or on a special agreement. 
Upon the argument of exceptions where some have been 
allowed, and the other overruled, the court will make 
no order as to costs. 

This was a suit for wages exhibited against thfr 
steamer Enterprise, of Dundalk, the property of the 
Dundalk Steam Packet Company (Limited), on the part 
of Captain Johnston, late master, to recover a sum of 
1222. lOf., claimed to be due to him for wages, pilotage 
and board. On the part of the compan^r there hail 
been pleaded matter in defence, containing exceptions- 
in law to the petition itself, on the ground ot its setting 
out a special contract, which, it was submitted, was 
subject-matter for a court of common law only. These 
exceptions were, first, that the contract between tha 
master and owners was special, and therefore that the 
court had no jurisdiction whatever in its subject-matter ; 
and secondly, that pilotage and board, compensation 
and payment for which were claimed by the master 
imder tlie contract, independently of his wages, were 
in themselves not claims which that court had juris- 
diction to entertain. 

Drs. Toumsend and Elerington, for the promovent, 
dted The Tecumseh, 3 W. Rob. 109. 

Drs. Gibbon and Chatterton, Q.C. for the impug- 
nant. 

Keext, J. — The question to be decided upon th» 
argument here is, the admissibility of the summary 
petition. In the common form of proceeding in this 
court, the seaman who sues for wages does not state- 
how the contract was made, the foundation of the suit 
here being the service and not the hiring ; but th& 
proceeding in the present instance is, on the part of a 
master who, under a recent statute has been admitted 
to have the same rights, liens and remedies for thfr 
recovery of his wages in the Court of Admiralty as 
any seaman by that statute, or by any law or custom 
has. To the same extent, then, but no further thaa 
the seaman is entitled to sue here, is the master also^ 
entitled. Now, under the ancient law, by custom, the 
extent of the seaman*s right to sue went no further 
than for the recovery of his wages only ; and, under 
the provisions of the recent statute, he is specially 
permitted to sue also for certain specified penal lies in 
the nature of damages, in consequence of bad or short 
provisions, or of unjustifiable delay in the payment of 
wages, equally as if these also were wages. In all 
these contracts, however, or ship's articles as they are 
termed, and which were entered into by the seamen, 
the conditions were simple service in navigation, 
being all that was stipulated for on their part, and 
wages and provisions on the part of the owners. 
Wherever the contract was made upon terms and con- 
ditions differing from these, the construction of that 
contract was held to be a proper subject for the juris- 
diction of the courts of common law only, and that it 
could not be sued upon in this court. Tlie nature of 
the contract in this case becomes, then, in the very 
first instance, the subject of consideration ; and it is 
at once obvious that it differs from the common con- 
tract of the seaman in both the nature of the service 
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to le perfonned and in the advantago of the remune- 
ration — the former, including the specific duty of 
pilotage, as well as the general duties of navigation ; 
the latter a specific rate of payment for that pilotage, 
and a relative monthly allowance, for board, indepen- 
dently of the usual monthly payment of wages for 
ordinary duty. There can be no doubt but that in 
such a contract there is on the one side specific service 
to be performed, wliich is not the usual or customary 
service of a seaman ; and, on the other, privileges to 
be coufcrred which are quite beside the mere and or- 
dinary wages of a seaman, although at the same time 
auxiliary to them. Yet if these terms and conditions 
make, as they clearly do, the particular contract a 
special one, there is every reason for believing that 
every contract between masters and owners must 
necessarily be equally special. The question then 
arises, are masters on that account to be debarred the 
benefit of this statute, so expressly made to them to 
sue in this court? The very contracts upon the 
faith of which they give then: services to the 
owners, and which it could not but have been matter 
of notoriety were well known to have been every one 
of them of a special nature, more or less. That a 
court should entertain such a view of the question 
would amount to a repeal of the statute in question. 
On looking into the clause giving masters of vessels 
in the Court of Admiralty the same remedy which 
every seaman has for the recovery of wages, the re- 
markable words which are added, *' as far as tlie case 
admits, ** would seem to mean that, as far as the wages, 
eo fiominej could be ascertained or were set out as 
such in the special contract, so far the master might 
thenceforth recover his wages as such, just as the 
seaman always could. This interpretation would 
enable the court to separate this special contract into 
parts, and entertaining that part which referred to the 
wages only, as being brought within its jurisdiction, 
reject the rest. The High Court of Admiralty in Eng- 
land, in the case of the Tecunueh^ 3 Wm. Rob. 809 
— a case cited in the arguments on b«th sides, and a 
case quite analogous to the present— laid down for 
itself in regard of such contracts, the following rule: 
**Not to consider an ordinary contract between a 
master and owner as a special one ousting the juris- 
diction of that court, but to pronounce for the wages 
stipulated to be paid according to that contract, and to 
take cognisance of nothing further in it.** Upon the 
above reasoning, and also upon the authority of that 
case, the court will separate into parts the special 
agreement alleged in this petition, and entertain that 
part which relates to thd wages. The court, there- 
fore, must OYerrule the first exception, as it goes to 
the entire contract ; and allow the second upon the 
authority of the law as laid down by Lord Stowell, 
that in no case has the Court of Admiralty jurisdic- 
tion to decree payment of a claim founded on cus- 
tomary right, or on a special agreement. The rule 
will be to reform the petition by expunging the claims 
for pilotage and board, the impugnant being at liberty, 
if so advised, to reform his defensive matter. I will 
give no costs. 



EXCHECITTER CHAMBER. 

Beported by Dakiil Thomas Evaks, Esq., Bdrristcr-at-Law. 

ERROR FROM THE COMMON DEKCH. 

Saturday, Feb, 2. 
Sweeting v, Pearce. 
/fMurofice {,»hip) — Custom and taage at Lhycti — Set- 
tlement of loss — Set-off in account beheeen under- 
writer awl broker. 
The pit., a shipowner, employed certain brokers to effect 
an insurance upon his ship C, and the brokers ac- 
cordingly insured the sh^ at Uoycts Coffee-house 



I with the deft. The policy was l^ with tkMn 
for safe custody. The ship was lost. AJknsti 
the pit, took the ship's papers to the broken fir it 
purpose of having the loss adjusted wilk Ontwis' 
writers. The loss was tugusted, andAenmf^ 
able by deft,, amounting to less than VA^m 
placed to his ilebit by the brokers in tkar ios^ i 
an account current between them, Tkei^jid 
the like sum to the credit of the hrokersk Ikhk^ 
and nfenoards, before the end of the year, gmim 
fresh credit to an amount exceeding 50L A cnft 
note in theusualform wassent to pit. bgHeMm, 
It teas admitted at the trial that there woi a cafeir 
usage at Lloyd's, between the brokers ad fd» 
writers, to settle losses in this manner, asdhjti 
found that the custom was general^ known to ■^ 
chants and shipowners effec^ng insmxntm, ei^ ^ 
was admitted on behalf of d^. thatplt,u$ifi^ 
rant of the custom : 
Held, in the Ex, Ch, (affirming the judgmai tfh 
Court of C. B.) that the plLwas not homd ^tl 
custom, and therefore he was entitled to nam f» 
amount of the policy fhom the deft. astmdmiHr. 
This was an action ou a policy of insoruoe mh ^ 
good ship Caroline, of which pit was owner indtf ^' 
the insurer, for 50(., the declaration allegiog t Ml ^ 
loss. 

Pleas .—1. Payment 2. That Walton ndS* 
were the insurance brokers and agents of tiWplt,il 
after the loss were authorised by the pit to a^ai 
settle the loss, which they did at 9SL ISi. 9if 
cent. ; that at the time of the adjustment and uat 
ment Walton and Sons were indebted to the dA A ^ 
the account between them as brokers andtheddti 
nnderwritcr, in a sum exceeding the deft*8 propotiBf 
and that by the authority and with the sanctkni <f d> 
pit. Walton and Sons accepted a credit in the mMI 
with the deft, in satisfaction, &c 3. Thtt tk]l 
employed Walton and Sons, who were broba i 
Lloyd's, as his brokers, to procure the policy to be nifr 
written there for him, and they procured it to be nil* 
written for 50^ by the deft, who was an nadnflV 
there, in the usual and customary manner, aod^ 
wards a total loss, with benefit of salvige, knf 
occurred, the pit employed Walton andSoutfli 
brokers to have his claim on the policy adJQitodift 
settled in the usual and customary manner, and ^ 
that purpose entrusted them as such brokers witb Al 
policy ; that Walton and Sons, as audi broken ftr^ 
pit., did in the usual and customary manner adjait At 
claim with the several underwriters, including tbe d^ 
at 96/. 13«. 9d, per cent, and as such brolonfflrdl 
pit., at the usual and customary times settled AetWj 
with the underwriters, and by the usage and csitiia* 
Lloyd's, well known to all brokers and under«ih% 
and to nil merchants and shipowners making iB>Bi>|| 
in general, a broker so employed to make a P<>B^ 
to adjust and settle a claim thereon, andsoentrov 
with the policy for that purpose, has, as inddeatall^ 
such erapl«>yment and entrusting, authority ^^ 
assured so employing and entrusting him, and ilk* 
out to the underwriters dealmg with him as, &«»■■ 
employment and entrusting, having authority frett Jj 
assured to accept and receive in satisfactioo c^ 
claims against such underwriter, a credit in tbet** 
and customary account between that midenrritff** 
the broker, as underwriter and broker at tbe tf** 
and customary time, if that account is at the ad^ 
ment and settlement good for Uiat amount, and^ci^ 
at the usual and customary time to discharge the aBdj*" 
writer and become himself liable to the assured, nols*^ 
assured before then intervene, and give notioJ to J 
underwriter of such intervention. Avennent, tint w 
account between Walton and Sons and the deft^ 
broker and underwriter, was at all material tsa^t^ 
for a greater amoimt, and that Wakan md M ^ 
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te pit., so employed and entrosted as 
}ted, and the deft, as underwriter, con- 
iual and customary authority given to 
>ns by such employment and entrusting, 
and Sons credit in the account in satis- 
)lt.'s claim, and all times elapsed and all 
d to make that credit in account a good 
irge of the deft as underwriter, according 
1 customary course, and to make Walton 
rokers, debtors to the pit., according to 
customary course, and the pit. never 
ave notice to the deft, till after the 
Utoa and Sons, and the settlement was 
in pursuance of the authority conferred 
istom on a broker so employed and en- 
hat the deft, afterwards, relying on the 
e fresh credit to Walton and Sons for 

I amount exceeding the claim. Further 
the pit., at the time he so employed and 
9n and Sons to adjust and settle the 
ce of the custom and usage alleged in 

lea, instead of the arerment of notice of 
. usage last referred to, alleged subse- 
the pit, and an adoption by him of 
»ns as his debtors, and a ratitication of 

ea was similar to the third, with this 
it did not contain the final averment 
3tice of the custom, but averred tliat 
n and accepted without any notice to 
or otherwise that pit. had in any way 
lited the authority of Walton and Sons, 

an authority more limited than by 
ge aforesaid conferred on brokers so 
ntrusted, and in the bon&JUU belief that 
uthority from the pit 
18 tried before Cockbum, C. J., at the 
ildhall after Michaelmas Term 1858, 

was found for the pit., leave being 
e to enter a verdict for deft, on any or 
3. It was found by the jury that the 
n in the third plea was generally known 
n the city of London. A rule having 
y obtained in Hilary Term 1859 was 

of that year, and the court decided in 
pit, the court discharging the rule, 
deft, carried the case into error. 
. appears on the faoo of the pleading!*, 
:t8 proved at the trial were the follow- 

i on behalf of deft by a Mr. Natusch, 
roker of twenty-five years' experience, 
nted with the custom at Lloyd's, that 
always kept by the broker with each 
Vhen the broker effects an insurance for 
Lloyd's, he credits the underwriter in 
tween them with the premium. The 
>s an account with the assured, in which 
assured with the premmm. The ac- 
he broker and the underwriter is settled 

II the premiums in the course of the 
>n the credit side. It is settled at the 
, when the broker is allowed a discount 
le amount of the balance ; it is 1 2 per 
ance then due to the underwriter. The 
^'S stopped by a loss whenever it takes 
nes the broker retains the policy. If a 
lade upon the policy the following is 
raed at Lloyd's: The broker having 
btained through the medium of an 
a statement of the claim, makes an 
1 the policy in the following form — 
8 upon this policy of [so much] per 
policy 80 indorsed is put before 
or for his usent to ue claim; 



and if the underwriter assents to the claim he 
puts his initials to the indorsement When the 
claim is adjusted and settled, the amount is put 
to the debit of the underwriter. The account is 
stopped when the loss is known, but the loss is not 
carried to account till it is adjusted. If the amount of 
premiums due to the underwriter up to the time when 
the loss was first known at Lloyd's exceeds the amount 
so adjusted, such amount is coHsidered as paid at the 
end of a month from the date of adjustment by the 
underwriter. If such amount of premiums is not 
sufficient to cover the loss, the underwriter at the end 
of the month gives a cheque for the difference. This 
is what is technically called the account being good, or 
not for the loss. The amount of tlie final balance is 
cash a month after the adjustment of it. With regard 
to the returns of premiums, if the account continues 
good to the end of the month, the carrying to the 
account is a payment from the day it becomes equal to 
cosh. If it is not good, the underwriter pays the 
balance to the broker in cash on that day. Tlie broker 
on the settlement usually sends the assured a credit 
note, either indorsed upon the policy or on a separate 
paper, in which he states tlie whole amount, and when 
it is due. There is by the general custom between 
brokers and assured a period of credit between them, 
ordinarily three montlis from the time of settlement, 
but that is subject to arrangement. Many brokers 
pay in a month, deducting discount. At any time 
during the month after adjustment, the assured may 
intervene and give notice to the underrvriter not to pay 
the broker ; that is sometimes done, then the under- 
writer must pay the prmcipal ut the end of the month 
in Ciu>h. The premiums are generally put down to the 
debit of the assured in account between the broker and 
the asstired, and the amount of the settled loss is put 
in the same account to his credit, and only the balance 
of that account is paid. 

Several brokers at Lloyd's and various mercantilo 
witnesses gave evidence tliat the custom was generally 
known to merchants and shipowners in general. 

The pit, who is a shipbuilder at Kotherhithe, and 
not a member of Lloyd's, swore that he did not know 
of the custom or usage at Lloyd's till four or five days 
after the stoppage of Walton and Sons. Other ship- 
owners, who were called, swore they did not know of the 
usage. It was admitted by dett.'s counsel that pit. 
wa.s ignorant of the usage in question ; that he did not 
intend Walton and Sons to receive the money ; and 
that ho did not leave the policy in their hands to 
enable them to receive it, unless the legal effect of 
leaving the policy with them were such. The effect 
of these admissions was reserved for the court, and the 
cause went to the jury on the question Vhether the 
usage was generally known to merchanU and to ship- 
owners, and the jury found in the affirmative. 

BovUl, Q.C. {llannen with him), for the deft (app.) 
cited 1 Arm. on Insurance, 196, s. 81 ; Bousjield v. 
Cresswellf 2 Camp. 545 ; ScoU v. Irving^ 1 li. & Ad. 
605; Todd v. /&«/, 4 B. & Ad. 210; Gabay v. 
Lhyd, 3 B. & C. 793 ; Bartlett ▼. Pentland, 10 
B. & C. 760; Stewart y. Aberdeen, 4 M. & W. 211 ; 
Robertson v. Jackson^ 2 C. B. 412 ; Broum v. Byi^ie, 
18 Jur. 700; Kirschnerx, Venus, 5 Jur. N.S. 395; 
Graves t. Legg, 5 Jur. N.S. 519 ; Cuthbert v. Gumming^ 
11 E.X. 407 ; Child Y. Morley, 8 T. R. 601 ; StMon 
V. Tatham, 10 Ad. & El. 27 ; BayUffe t. Butterworth^ 
1 Ex. 425 ; Poliock y. Staphs, 12 Q. B. 765 ; 
Bailey y, Wilkins, 7 C. B. 886; Taylor v. Strong^ 
3 Jur. N. S. S44; Cotes v. Butlerwortit, case 
argued by Martin, B. and Crompton, J. when at the 
bar, but not reported. 

WiGHTMAN, J. — The first question in this case, 
whether Mr. Walton was employed by the pit. to col- 
lect and receiye the money, I think, was scarcely relledL 
upon. [<Sriiii(A.— U "WVoVii \ia.'^^ "Wsii x^<^ wv> M 
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necessary, and very strongly.] We do not consider it 
necessiiry, because the great qaestion is that which has 
been discussed uud argued— and exceedingly well 
argued — in this ciise on one side ; but we are of opinion, 
at least, speaking for myself, and I beliere the whole 
court cume to the same conclusion, that the Court of 
C. B. were right in the conclusion to which they hare 
arriycd. The question— in fact the only one of impor- 
tance in this case — is, whether Mr. Walton, who was 
nn insurance broker, had been employed by -the pit. 
2Ir. Sweeting to collect and receive the money to 
which the pit. was entitled under the policy of in- 
surance, to have received it in money, or was he war- 
runted — for that is the great question — in setting it off 
in account between himself and the underwriters, ac- 
cording to the usage at Lloyd's, of which the pit. is 
expre^y found to have been wholly ignorant. Then, 
is such a mode of receiving payment binding on the pit. 
in the discharge to the underwriters ? and the under- 
writer in this ciise sets up that as a mode of pay- 
ment which discharges him. The effect of such a 
usage or custom would be to substitute another 
person for the ruul debtor to the pit., who in this case 
turns out, I I>clieve, to be an insolrent person, namely 
the broker, iu»tead of the underwriter, who still re- 
mains solvent, without any knowledge or assent of the 
pit. Prima facie no doubt the authority would be to 
receive payment in cash, and such usage as tiiat which 
is now in question would hardly appear to be — at least 
would ceitainly hardly appear to anybody to be — rea- 
sonable, unless it should appear that the principal knew 
of the usage, and that the settlement would be made 
on tliat footing. It is said, however, that the broker 
being a broker at Lloyd's, must be understood to be 
authorised, and that the principal must be taken to 
have understood that he was authorised to act accord- 
ing to the us:ige of L)oyd*s, whether the principal knew 
what that usage of Lloyd's was or not; but in the case 
that has been referred to in the course of the argument, 
of Gabay v. lAoyd, it was held that the usage at Lloyd's 
was not such a general usage as could be considered 
either to bind or to give notice to all the world that 
such an usage did exist, and it appears to me to make 
no difference in principle, whetlicr the question arose, 
as it did, in that case, on the construction of the con- 
tract by usage, or under such circumstances as those 
in question. Now, the case of Scott v. Irving^ also 
referred to in argument, is an authority which 
there is no doubt is directly in point on the 
present question. Lord Tenterden said that an 
usage to substitute another person as debtor to the 
principal can only bind those who have notice of it, 
and this no doubt seems obviously to be reasonable. 
Now it may be that the general notoriety of such a 
custom may bo evidence that the person to be affected 
by it had notice of it, but in this case it is expressly 
found that the pit. had no notice of it. Several cases 
were referred to by Mr. Hannen which appear to me 
to bo clearly distinguishable from the present case, and 
during the course of the argument were distinguislied. 
I do not think it necessary for me to advert to them, 
but on consideration of the whole of the argument upon 
them, I am of opinion that the C. B. were right in 
the judgment they gave, and that it ought to be 
affirmed. 

Martin, B. — I am of the same opinion, but on more 
simple and narrow grounds. The facts of the case that in 
my judgment are material are these : Walton effected a 
policy of insurance on the ship CaroUne for the pit. 
In my judgment ,when that was^done he had performed 
his duty, and the contract was completed. The policy 
was allowed to remain with Walton for safe custody ; 
some time afterwards a loss occurred, and it became ne- 
cessary to have that loss adjusted. The pit. accordingly 
took the papers to Walton to have the loss adjusted in the 
ordinuy course. In my judgment the original contract 



bad nothing whatever to do with what was tLa li 
occur. It was nothing more than applying to a pa- 
son as an agent to get payment, and the papen vcn 
put in the hands of Walton to get it, and it vm i 
question of fact for the jury whether that maoei wm 
paid. The custom had nothing to do inth it, en|t 
so far as to guide the jury in arriving at a i 



and the question was, what was the anthority giiai 
by the pit. to Walton. If it was an anthority to 4iil 
according to the custom, the payment was pnprif 
made. If it was not, it was not properly made, ad 
the case, therefore, lies in a narrower oompan tha 
put here. And on the gronnd that there is bd fO- 
dence given here, that there was any antbori^ {im 
to Walton to receive payment as he did, I think tti 
verdict was properly found for the pit. I mentioMd 
in the course of Mr. Hannen's argument a cue tto 
he was not aware of, that was not reported. Itiis 
case of Cote$ v. BuUenoorthy in the Court of Ex. ■« 
years ago. It was argued by my brother CrompCoa m 
mirself, and the question was, what was the effset «f s 
payment by the agents in London, Meam. Cotn,tia 
house in South America that was sued there, IIma 
Butterworth, in respect of the receipt of some eottM 
or goods which hod been consigned for sale tliere; mi 
I am by no means prepared to say, if the same etma 
existed in this case, it would not be paynunt b 
was stated in the special case that the homes in Um^ 
Chester and Liverpool had bnainess together to s 
large amount, which led to payments being made mk 
to the other, and there was an aooonnt corrent 
them ; that the house paying need to enter the 
to be paid to the credit of tlie other in theur books, ■! 
then the other house used to enter the amount to Ai 
debit of the paying house in their books. The cowthdl 
that what took place amounted to as mnch as if Ai 
ilanchester house sent the money to Cotes, and OM 
returned the money ; in point of fact, the nature of Ai 
account between the merchants dealing in that wi^ IM 
a payment as much as if payment had been maili ii 
money. It was good sense, and if the di ( ninifiiwi 
were the same here I should be prepared to holdtti 
same now. I thought that case right then, and I tkU 
so now ; but it is no use affecting a man withaeofeHi 
who knows notliing of it : but to suppose, if I wm H 
direct a man to go and receive money for me, tkitl 
am to be bound by a custom of which I kifv 
nothing, seems to me utterly untenable. On thai 
ground, much narrower than thegroimdsonwluditti 
C. B. came to a decision, I think 5ie pit. is endtkdH 
judgment. 

Ckolfton, J.— I have arrived at the same en- 
elusion. I should bo sorry to^say anything that woril 
at all interfere with the cases that show that when ft 
mercantile bargain is made, a custom of a paitkejtf 
trade may not be introduced as a part of that bifm 
and I rather go with Air. Hannen to this extent, uiti 
think the r^ question is, whether tlus custom eM 
be imported into the bargain, so as between the tst 
principals to become a part of it. I nndezatand titf 
differ in this, way : It is a part of the origioal h«- 
gain that the defi. may, under certain eircnmstaneei' 
it is a curious custom, because the party may interrest— 
but, under certain circumstimces, he may pay by t/tr 
ting off in account with the brokxr. And Mr. HssMi 
tries to make that out, first, to be a custom of the tade; 
and, secondly, a good custom. I am not prepared te 
say, if those two matters were established, that sock ft 
custom would not prevtdl ; but it must be a coflftQOi d 
the trade, and a reasonable and a good custom. I 
think the authorities are very strong on both tfaM 
points, and the law has been settled for some time* I 
should be equally sorry to disturb the case fthsfc^ ^ 
think is very well decided, Bnmm v. Bmrm^ wkkfc 
shows that usage of a particular trade may be in- 
corporated in the contract where the nsage it • 
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iBonable one. I think it has been settled by a 
lies of cues that tbb custom at Lloyd's ought 
A to prevail in a case like the present. Of course, 

the party knew it, he might be made liable, but the 
mmd on which I go is the ground on wliich my 
rotbers 'Williams and Maule went in a similar case, 
[y brother Williams, in the case in question, points to 
Be of the grounds, perhaps not so strong a ground as 
^ which Maule, J. points to, which has been acted 
d; bat that may be wrong, but I should be sorry to 
peet that which I think has been known law for a 
ODsiderable time, according to the case mentioned by 
rj brothers Wightman and Martin. He says Gabay 
. JJoffd is a distinct authority that a usage at Lloyd's 
I not such a general usage as to bind a person un- 
oquiinted with its existence. I think there is 

good deal in that argument; whether one would 
ct upon it 18 a question whether Lloyd's was the 
Dly place where these kinds of policies can be 
Keeted. In a case where it is effected at Lloyd's, 
; might be a question, but that has been settled, 
od Uiat is the explanation. I think that would 
a an inconvenience. In the case of Bailey v. 
ftftms, 7 C. B. 892, Maule, J. says : " Scott v. Irving 
I the last of a series of cases, beginning with 
hueU T. Bangky^ which went upon the ground of 
be onreasonableness of paying the debt of one with 
be money of another, as was said by the court in 
!Wi ▼. JSeidL** And in Todd v. Rtid the court say 
othmgbnt this: "The broker, as agent of the as- 
Bred, was only entitled to receive payment in money ; 
ad no usage can sanction such a practice as that 
lUcfa is stated to have prevailed in this particular 
asness. This is, in fact, an attempt to pay the debt 
f one person with the money of another.** I think it is 
Bt dependent on the usage, but the employment, 
nd on this ground, as stated by Lord Ellenborough 
I the Q.B., in Ttidd v. Reidt it is held an unreason- 
kle custom. On those two grounds I think the pit. 
dght to succeed. 

Braicwell, B. — I am of the same opinion. It has 
leen aigued by Mr. Hannen that the right to discharge 
\ debt m this way is a portion of the original contract. 
few I think my brother Martin has correctly stated 
hx in truth this supposed custom can be no part of 
^ contract, but is a custom which applies to some- 
iiDg which arises after the contract, namely, a custom 
ngohuing the mode in which the obligation should be 
Stehargcd ; that is as far as it is a valid and local 
tttom. It seems to me utterly impossible to say that 
the oontiact in this case is affected by this custom. It 
ffoolJ be a contract with an infinite variety of contin- 
pncies— a contract to pay the principal if they 
thooght right to ask for it, a contract to pay a broker if 
the old broker were continued, a contract to pay the 
new broker, a contract to pay one under one state of 
orconuitances, and a dozen different ways might be 
Bttde out ; and I am clearly of opinion that this evi- 
dence does not show a custom affecting the original 
Bontract, but at the outside only shows a custom regu- 
litiiig the mode in which that contract is to be fulfilled, 
where the obligation arises on the part of the under- 
*nter, and I was not aware yesterd ly that this point 
^ to be made. It strikes me that this is an ingc- 
pMis point of Mr. Hannen*s to-day, and if I had seen 
It I should have read the judgment of the court below 
to fte how they dealt with it I think with my brother 
^Itftin the question is one of authority — what is the 
inthority which the broker has? The legal presump- 
"W of the authority of the man — I use purposely a 
wt of neutral term — who is to receive the satisfaction 
tf tiie pcrformaoce of another person's contract, the 
P'Mmed legal authority b, that the contract is to be 
■^tiafioJ by the payment of money. I say the legal 
PRtmnption is, that the agent b authorised to receive 
tlK payment in money ; thjd u a reasonable rule that a 



great many people have never contested, and for the 
obvious reason that, if a man b put in actual funds, 
the offence he commits, the wrung he does, b of a 
very different character to the offence he commits and 
the wrong he does if, not being put in funds, he b 
dealt with in the way which these people are dealt 
with here. It is a rule, and in my opinion not an 
artificial rule without any reason, but it b the rule of 
good sense. The presumption here therefore is, 
^ Waltons are the brokers to receive what I call 
satisfaction by the payment of money as the defts. 
in terms contracted for, the payment b the event which 
has happened. Then how does that custom affect this 
case, and what b the custom ? The custom set up 
b that the man who b to receive in money, and to 
receive in money only, b not to receive in money *, that 
b to say, it b a custom that he has authority to do 
something which he has no authority to do. It b a 
custom in contradiction of the authority given to him 
by the principal, and the custom that he shall have a 
different authority, so that in point of fact the au- 
thority given to him by the principal b to do one 
thing, and the custom b not to do that thing. That 
seems to me to be an impossibility. I should 
say that the very statement shows it b unrea- 
sonable, even if it were shown to exbt, and it 
seems to me that th^t was a distinction between the 
case which Mr. Hannen so much relies on and thb 
case. If I tell a man to do a thing, the custom of 
the market or place where he is to do it may well 
apply as to the mode of doing it, particularly in these 
Stock Exchange cases. If I say to a man, purchase 
me so much stock on the Stock Exchange, I 
say to him purchase it under the circumstances 
under which you can. I do not a»k Iiim to per- 
form an impossibility; but I should say to him, 
" Deal on the terms on which you can deal there.'* 
If the tenor of my authority to him was such as to ex- 
clude any of these customs, then, in truth, I gave him 
no authority ; but if tiie tenor of my order b not such 
as to exclude the custom, then I gave him authority to 
act as he can act, and according to the custom. 
What strikes me as dbtingubhing this case from that 
is, that the tenor of the authority given to the broker 
to receive the payment in money is in effect telling him 
not to receive it otherwise than to exclude a custom 
in the terms I have named. Thus when the pit. 
says to the broker, " Receive payment in money," 
it is in effect telling him not to receive it otherwise 
than to exclude a custom in the terms I have 
named. It seems to mc dear when the pit. says to 
the broker,*' Receive payment in money," that means 
in money, and not otherwise. It is, in effect, saying, as 
I have said before, do a thing, and yet at the same time 
do the opposite ; and it is, do not do it. That seems 
to me to be the dbtinction : (Arnould on Insurance, 81.) 
I can readily understand, that if a man who knows 
thb usage at Lloyd s gives his policy to hb broker to 
do the needful, a jury might say, knowing the 
custom, he authorised him to receive according to the 
custom, and it may be that Mr. Arnould means nothing 
more than tiiat, and in that case I should be inclined 
to agree with him in thinking that it would be a ques- 
tion of fact for the jury to say whether the presumable 
authority given to a man to ^ve satbfaction for a debt, 
b to give sati>fuction in money. It would be a 
question for the jury to determine whether that pre- 
sumption was valid in the particular case by the 
knowledge of the person giving a discretion to receive 
payment or satbfaction. It seems to me the jury 
might, in such a case as that, find that there was 
employment of that description. Here, I think, 
they could not find it, because there b no ground 
for supposing that in the mind of the pit. such 
intention exbted that the loss should be set off 
by Waltons in the acoount with, thft ^iA«ntT>\Kcs 
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nor is there any right to infer it from any act of 
his. 

Ghannell, B. — I also am of opinion that the 
decision of the Court of C.B. ought to be affirmed. As 
far as the case rests on decid^ authority, it appears 
that Scott V. Irving is expressly in point ; that thai 
case is not overruled or interfered with by the case of 
Steward t. Aherdem, Then, apply mg the decisions 
of ScoU V. Irving, Todd v. Reid, Gabay y. lAoyd^ and 
the later case of Kirkman y. Lewis to the facts of thb 
case, I am of opinion that the question is concluded by 
authority, and that those cases that have been pressed 
upon us, or these relative to the purchase of shares io 
a particular market, and the usage there previously 
which is found to exist in the particular market or 
place, that they are distinguishable on the grounds 
that have been mentioned. If I dismiss the authori- 
ties from my mind, and look at the case apart from 
authority, and on the facts disclosed to us, then I adopt 
the view of the authorities in fact, which has been 
explained by my brothers Martin and Bramwell, and 
I am therefore clearly of opinion that the judgment of 
the O.B. ought to be affirmed. 

Hill, J. — ^And I am of the same opinion. 

Judgment below affirmed. 



ERROR FROM THB EXCHEQUER. 

Feb, 5, May 14, and June 18. 
(Before Cockrurn, CJ., Wiohtbcaic, Williams, 
Crompton, Willes, Byle9, Hill, Blackburn, 
and Keatino, JJ.(a) 

The Merskt Docks and Harbour Board r. 
Pen HALLOW and others. 

lAability of public dock trwteet for negUgenee by 
nonjeasance of a duty-— Negligent ignorance with 
" means oj JmowUdge " the same as neglect of duty 
with ** actual knowledge" — Averments of negligence 
what sufficient proof of— Pleading— BUI of except 
tions— Amendment of by judge after being settled 
and sealed — Application to court of error to ex- 
punge the amendment. 

The trustees of the Liverpool Docks are a corporate 
body^ created by statute^ and receiving tolls and port 
dues for the purpose of discharging the public duties 
imposed on them^for the performance of which they 
receive no emolument. At the time in question they 
were possessed offunds^ applicable under the Dock 
Acts to (amongst other purposes) maintaining^ 
cleansing^ supporting and preserving the docks, but 
a discretion is vested in them as to the application oj 
the funds, and as to the time and manner of execut- 
ing and maintaining the dock works. The pits, 
were the owners of a ship which, in attempting to 
enter one of the docks, struck upon a mud bank at 
the entrance, whereby it was greatly damaged, and 
for which damage they sought to recover compen- 
sation Jrom the trustees. 

The declaration in the first count alleged that the 
defts. were the proprietors of a certain dock, 
^c, and that under certain Acts of Parliament 
they received toUs from certain vessels, which 
toUs tliey were bound, and it was their duty 
under the said Acts, to apply in (amongst other 
things) maintaining, ^c, the said dock in a fit state 
for vessels entering into and navigating the same; 
and that the pits, were the owners of a certain 
ship, ^c. Averment, that the Jvnds in the 
htmds of the defts. at the time were fully 
sufficient, 4c. for the maintaining of the said 
dicck as aforesaid (in addition to the other pur- 



(a) Wlghtman and Blackbam, J J. formed no part of the 
court on Any J4, and Coekbam, CJ., and Hill and 
Keating, J J., ^ere not preeent at the hearing on June IfL 



poses), of all which the defts. before emd 
notice. Breach, thai defts. neglected the 
did not take reasonable or imy care t 
mainiaining, ^c. the said dock, and i 
default of the defls. the pita's vessel, in « 
vouring to enter the said dock, struck < 
became embedded in a bank of mud 
through the negligence, <fc. of the de/ls,, u 
the entrance to the scUd dock, and tn < 
thereof was greatly damaged. The se 
alleged that the defls. also neglected th 
this, that, well knowing the said dock, and L 
thereto, were, by rauon of certain accwn 
mud, m an unfit state to be navigated by i 
and accustomed to navigate the same, tk 
take reasonable or any care to put the sa 
state for that purpose, but negligently st 
said dock and entrance to be, while tl*e saa 
they well knew, emd by tluar permission, 
and used by such vessels, in an unfit state 
of necessary and reasonable beaming ; 
that the said vessel, being such vessel as 
and accustomed, ^., tn lawfully endeavi 
the permission of the d^/ls., to enter, 4 
against and became imbedded m the said 
was greatly damaged. 

Plea, not guilty. 

At the trial, the facts having been proved 
C.B., in summing up, directed the Jury 
first issue, that if, in their opinion, the eta 
misfortune was a bank of mud at the entrat 
dock, and the defls,, by their servants, hod t 
of knowing the state of the dock, andwerem 
ignorant of U, the defts. were liable ; when 
defts.'' counsel excepted to the said direction, 
tended that the judge ought to have directed 
that, if the cau-is of the misfortune was ihe 
mud, yet the defts. were not liable, unkst 
their servants in that behalf, knew thai i 
dock and entrance, or either of them, were 
by reason of the mud, in cm unfit state io 
gated. The Jury found a verdict for the 
both issues; and, w answer to questiou 
Chief Baron, they also found ''that the I 
occasioned by a bank of mud in the dod 
" that the defts., by their servants, had the* 
knowing the state of the dock, and were nef, 
ignorant of it, if they were ignorant of it.'* 
error being brought on t/te bill of exapti 
Court of Ex. Ch. 

Held, that the direction of the learned Chief Ba 
right; that, according to the ikcision t»( 
The Liverpool Dock Trustees, tn the Ex. 
L. T, Rep. 22; 3 H. 4. N. 164; 27 L 
Ex., it is immaterial whether the toUf are 
for a benejicial or for a Jiduciary purpom,j 
a duty is equally cast upon trustees reoasn 
in either case to forbear from keeping opes 
when they know it cannot be nav^aied 
danger ; that, according to Parnaby v. The L 
Canal Company, 11 A.4E. 223 ; 7 L. J,, S. 
Q. B., a duty is imposed upon trustees, sf 
th&f keep the dock open for public use, to U 
sonable care that the public may navigalt 
danger to their lives or property ; and that H 
tion, in the present case, amounted to t«Wst§ 
that a neglect of duty, by failing to take n 
care, so lung as they kept the dock open, stoi 
same footing as keeping the dock open with 
ledge of the existence of the mud bank; tk 
equcUly a neglect of duty to be negligendy 1 
when they had the means of knowkd§ 
was, when they had the knowledge, to *t, 
take the steps which were proper on sec 
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nent of negligence on the part oj the 
tk counts^ VKU equally made out hf 
leglect oJ duty^ in wilfidly not availi 
' the means of knowledge in th( 
the actual exittenoe of Imouiledge ^..-u 

^ Baron having^ on the application of 
rror^ though objected to Inf the othtr 
i the bill of exceptions qfter it had 
md ajier the case had been parthj 
yr, the defts, in error moved the Court 
' expunge the amendment^ contendi^. • 
had no power to make it. The £ 
at the moment^ decided in the m^-v 
ike of the matter^ and ordered it to 
but recommended that meantime tAe 
shouidbe applied to^ and theg thought 
at he would restore the record to iu 
; and if he would not, then, on a 
n, the Court of Ex, Ch. would git^e 
n. Application being subsequent! f/ 
leamwi Judge, he rescinded tW 
id restored the record to its original 

le Ex., on a bill of exceptions, 
of the declaratloxi waa : ** For that tb« 
lej Docks and Harbour Board, mentloneii 
Parliament (21 A 23 Vict.) entitied. *'Ati 
and amend the proviaiona of the sevenil 
le Liverpool and Birkenhead Docka, an J 
•ar of Liverpool, and for other pnrpoac4 
th ; '* and the tmsteea of the Liverpool 
:laratlon afterwards mentioned, are thi; 
erpool Docks mentioned in the said Act of 
1 and aingolar the nuittera and thin^e 
1 to have been done and to have takisj 
re existed, were done and took place axid 
parsing of the aaid Act of Parliament 
fore and at the time of the oommittioK 
reinafter mentioned, the pita, were th« 
I ship called the Sierra NevadOt which 
red at the port of Liverpool from parti 
Dd waa then lawftitly navigating in tLv 
aaid tmsteea, long before and at the sanic 
lers and proprietors of a certain dock In 
verpool, called the WeUington Half-tid 
•nstraeted by the aaid tmsteea, under an i 
towers and provisions of a certain Aeti 
and passed, &c (7 A 8 Vict) entiaeii, 
Ing the trustees of the Liverpool Docks t^ 
lal wet docks and other worka, and to 
I of money, and for amending and exten<i 
ag to the docka and harbour of Liverpoo' 
Acts of Parliament incorporated ther< 
and by vinue of the said Act of Parliti- 
t the Ume, Ac., were entitled to receivt.', 
era port duea, ratea and chargea, trwa 
I vessels navigating the aaid port fZL^t 
laid port-duties, ratea and charges, tba 
e Liverpool Docks were, under and by 
Acts of Parliament, to apply and dlspoht^ 
r duty, under the same Acts of Parlia* 
dispose of, in and about, amongst other 
ining, cleansing, supporting and preserv 
to wit, so as to be in a fit state for veMe' 
1 navigating the aame. Neverthelea , 
nd at the time, Ac., the suma of mone 
hands of the trustees of the Llverpo< i 
1 and produced by the aaid dntiea, rate n 
e fully sufficient and adequate for tbu 
ling, aupporting and preserving the said 
in addition to the satlafiaction and die^ 
chargea, liabllitiea and incumbrancee, in 
le, of all which the said trustees of the 
efore and at the time, Ac., had notice, yet 
>f the Liverpool Docks neglected their 
ake due and reasonable, or any care in 
iining, cleansing, supporting, or preserv- 
I aa aforMaid, and so neitligently con^ 
in and about the maintaining, cleansing < 
MTving the said dock aa aforesaid, that 
) careleaaness, defkult and Improper con- 
nstees of the Liverpool Docka, the aai4 
Avouring to enter into and navigate the 
(ainat and became embedded in a largtn 
ind, then being and remaining, \xy antl 
lUgenceaod default aad improper conduct 
ofthe Liverpool Docks, in and about the 
1 doek, and in conaeqnence thereof was 
And the Mid trnalMa ol tibe Umpooi , 



I Docks also neglected their duty in this, that well knowing 
that the said Wellington half-tide dock, and the entrance 
I thereto, were by reaaon of certain great accumulations of mud 
therein, in an unfit state to be navigated and used by vessels 
then used and accustomed to navigate and nae the same, 
they did not take due and reasonable care, or any care, to 
put the aame in a fit atate for that purpose ; but, on the 
contrary thereof, negligently suffered and permitted the said 
dock and the entrance thereto to be and continue, while the 
same was, as they well knew, and by their permission, navi- 
gated and used by such vessels, in an unfit state to be so 
navigated and used, by reason of such accumulations of 
mud, for want of necessary and reasonable clean^g, 
inaomuch that the said vessel, the Sierra Netada^ being 
nich vessel as was used and accustomed to navigate and uaa 
the said dock, in lawfully endeavouring, by the permission 
of the said trustees of the Liverpool Docks, to enter into and 
navigate the same, stmck against and became imbedded in 
. the last-mentioned accumulationa of mud, And in conae- 
qnence thereof waa greatly damaged; and by reason whereof 
the pita, incurred great expenses iu removing the said 
ship and her cargo, and in and about the necessary repairs of 
the ship, and were put to great chargea in maintaining 
and paying the crew during such repairs, and lost the 
freight of a portion of her cargo, which was washed away 
and destroyed by reason of the said damage ; and also lost 
the profitable use of the ahip during such repairs, and have 
sustained great loss by reaaon of the premises. And tha 
pita, say that the liabUity ofthe said trustees of the Liver- 
pool Docks to the pita, in respect of the matter aforesaid, 
waa, at the time of the paaaing of the said first-mentioned 
Act of Parliament, wholly unsatisfied, and was by virtue of 
the said Act transferred to the defta ; and the pits, are 
now entitled to recover in respect thereof against the defta. 
to the damage of the pita, and they claim 20,0002." 

Pleas : — 1. Not guiltj. 2. That the pits, were not 
the owners of the said ship as alleged. Issues 
thereon. 

At the trial, at the sittings at Westminster after 
Michaehnas Term 1859, before Pollock, C. B., to main- 
tain the declaration, the pits, proved that the said ship 
belonging to the pits., set sail in ballast on her first voy- 
age to the Chlncha I^ands in Jolj 1854, and there took 
in a cargo of goano to the amount of about 2400 tons ; 
that he sailed thenoe for Liverpool, and arrived in the 
river Mersey on 12th April 1855, with the said cargo on 
board; that on the 16th April 1855 an order was given 
by the dock-master, appointed bj and one of he servants 
of the defts., for the vessel to enter the said Wellington 
half-tide dodc ; that the ship was taken in tow bj a 
steam-tug about the time of high water the same night, 
and was towed rotmd the pier of the west entrance and 
pointed into the gateway ; that then the tug having 
given the ship way, left her ; that when the ship's bow 
had entered well into the said dock, the bow sheered 
quickly to starboard, and the starboard forechannels of 
the ship took against the west or pier side of the 
entrance of the dock, and the ship then stopped and 
resisted all efforts afterwards to move her backwards 
or forwards ; that as the tide fell she broke upon the 
sill, first between the main-mast and the mizen-mast, 
and afterwards forward in several places. And the 
pits, further gave evidence of the existence of a bank 
of mud in the Wellington half-tide dock, at the 
entrance thereof, and that it caused the stoppage of the 
Bhip. It was ftirther proved that accumulations of 
mud were formed in the Wellington half-tide dock 
from time to time, and that, in order to ascertain the 
state of the dock, soundings were taken, by the ser- 
vants of the defts., once every fortnight, in different 
parts of the dock, for the purpose of ascertaining 
what mud might be in the dock from time to time ; 
that soundings were taken in the Wellington half- 
tide dock on, and just before the 12th April 1855, 
and a report of the state of the dock, as regards mud, 
furnished on that day by the dock-master to the har- 
bour master, who was also appointed by and a servant 
of the defts. And the defts. proved that the Wellington 
half -tide dock was a wet dock, and that any mud at 
the bottom thereof could not be seen unless 
it was run diy; that it waa usually run dry 
onoe in about fourteen months, when the gates 
were repaired, and any aocnmulations of mud re^ 
moyed ; that the nsoal mode «C dMawn^ ^a ^ss^ 
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was by dredging with a dredging machine ; and that 
the dock had been thoroughly clean»ed by these means 
on the 28th Jan. 1855; and that it was some time 
before that that the said dock was run dry for the last 
tune ; that soundings were taken every fortnight by 
the servants of the defls. for the purpose of ascertain- 
ing what mud might be in the dock from time to time ; 
and that soundin^^s were taken on and immediately 
before the 12th April 1855. The persons were called 
who took such soundings, and other witnesses, to prove 
that there was no mud or mud bank above the level of 
the sill, which could have stopped the ship ; and they 
accounted for the accident by stating that the ship had 
sagged or drew more water amidships than tha marks 
on her bows indicated. Thereupon, the said Lord 
Chief Barun directed the jury, with respect to the lia- 
bility of the defts. that if, in their opinion, the cause of 
the misfortune was a bank of mud at the entrance of the 
Wellington half-tide docks [and the deJU. hy their 
$ervanU^ had the means of hiotoing] the state of the 
dock, and were negligently ignorant of it, then, in his 
jadgment, the defts. were liable. Whereupon counsel 
for the defts. made their exceptions to the said opinion 
and direction of the said Lord Chief Baron, and con- 
tended that the said Lord Chief Baron ought to have 
directed the jury that if, in the opinion of the jury, 
the cause of the misfortune was a bank of mud at the 
entrance of the said dock, yet that the defts. were not 
liable in the action, unless they, or their servants in 
that behalf, knew that the said dock and entrance, or 
either of them, were or was, by reason of the said mud 
bank, in an unfit state to be navigated or used by ships 
need and accustomed to navigate or use the same, or knew 
that the same were or was otherwise in a dangerous 
condition for ships navigating the same. The jury found 
a verdict for the pits, on the issues aforesaid ; and upon 
being asked by tlie judge, *' Do you find that the loss 
was occasioned by a bank of mud in the dock T' they 
answered, *' We do ;" and upon being further asked, 
" Do you find that the defts., by their servants, had 
the means of knowing the state of the dock, and were 
negKgently ignorant of it, if they were ignorant of it ?" 
they answered, " We do." 

To this ruling a bill of exceptions was tendered and 
rigned. The defts. say that there is error in law in 
the reoord and proceedings in this action ; and the 
pits, say there is no error therein. 

The points of the pits, in error were as follows : The 
pits, in error will contend that the direction of 
rollock, C,B. is incorrect in point of law, on the ground 
that they are not liable in this action, unless they kept 
open their dock for the reception of ships, knowing 
that it was in an unsafe state, and that " negligent 
ignorance " constitutes no ground of legal liability in 
a case of this kmd. 

The points of the defts. in error were these : The 
defts. in error will contend upon the argxmient of the 
questions raised by the bill of exceptions, that th 
direction of Pollock, C.B. in the matter excepted to 
was correct, for the following reasons ; — 

1. Proof of the means of knowledge is generally, in 
civil proceedings, equivaleatto proof of knowledge. 

2. In the present case the pits, in error having the 
means of knowing the dangerous condition of the 
dock, cannot lawfully set up their ignorance, which was 
caused by then: own negligence, even supposing they 
were ignorant. 

3. It was the duty of the pits, in error to know the 
condition of the dock ; and, having the means of 
knowledge, it is a preaumptiou that they did know. 

The defts. in error will also contend that the decla- 
ration shows a good cause of action, for the reasons 
stated by the Court of Ex. Ch. in the case of GiNu 
t. The Trustees of the Liverpool Docks, 31 L. T. Eep. 
22 ; 3 H. &N. 164 ; 27 L. J. 321, Ex. 

The following are the sections of the 6 Geo. 4, c 



187 (the Mersey Dock Act) which are referred to is 
argument by the counsel for the pita, in error. 

Sect. 134. That It shall and may be lawful to and for lb 
Mid trustees, and they are hereby authoriged eHtdemfvterd 
from tinu to Hme^ <u they ifiaU see oceasum^ to pay or etna » 
be paid oat of the said rates and duties by this and tteaii 
Act» authorised to bo levied aad received, theamoontofi^ 
damage occasioned by the insufBclency ofanyofthepraiaf 
or fatare works by this or the said Acts aothorixed i« te 
establiBhed, or the amount ot any damages nuuioed bjii 
neKligence or miscondact of auy oflBcers or aenmati m 
pluyed by the said trustees whilst acting under the onka 
and directions of the said trustees. 

Sect 13G. That when and so often as any som or miif 
money shall be directed or ordered to be paid, by iq7j» 
tlce or Justices of the peace, in porsnance of the dircctioiitf 
the said recited Acts, or this Act, or shall be recofenOf 
any action or suit, at law or equity, against the slid vnm»> 
as by way of satiiifaction for any materials or com, sr k 
any damage, spoil, or ii^ary of any nature <h- klodvbsti 
ever done or committed by the said truNtees, or soy penoit 
persons acting by or under their an thoriey, and uj ad 
sum or sums of money shall not be paid by the add BW \\ 
to the party or parties entitled to receive tli« mga^ fttMi 
ten days after demand in writing shall have beoi oudefM 
the treasurer to the said trustees, in pursuince of tbedbW' 
tion or order made by such Justice or jantices, or in tMs^ 
tion of any execution or Judgment, then aad ia ndicM 
the amount of such compensiition or satlsfactloo iluB al 
may be levied and recovered by distresH aad nle oftti 
goods and chattels belonging to such tmsteei, ff tf M 
goods and chattels of their ireatiarer for tho tisiebii^t 
tmder a warrant (of Justices), <fec. 






I 



Several of the statutes and sections leUting to tti 
Liverpool Docks are set out and referred to in tbioi 
of Gibbs V. The Trusses of the Liverpool Dock^ti 
L. T. Rep. 22, Ex. Ch., but are not materisl to Al 
present case. 

The argument in this case was partly hesrd « Nk 
5th and adjourned. Subsequently to that honiBgil 
Lord Chief Baron, on an application made to hhn^ 
the defts. in error, altered and amended the bill of •• 
ceptions as originally settled and sealed. Tiie inai' 
ment, which was opposed by the pits, in error, wflh 
that part of the biU which appears above in it^fli 
between brackets; and oonsbted in substitotiagSvlki 
words there the following words: ^* And As i^ 
had hy themselves or their servants the meoai pfhMt^ 
ing'' 

On the 2nd May the pits, in error moved tin M 
of Ex. for an order to rescind or vary the order ■ 
Pollock, C.B., amending the bill of exoeptioM, «hl 
the Court intimated that the matter had bcttff^ 
mentioned to the learned Chief Baron abne at cte* 
hers, as the court had no power to interfere Ikl 
amendment still remaining on the face of the fiM 
on the hearing of the adyoumed ai^me&t befon Al 
Court of Ex. Ch. (May 14), 

Sur F, Kelly (with whom were Edward Jtmm, ^ 
Forsyth, Q.C. and QuaU) moved that the sa^B^ 
might be expunged, and contended that the jad^W 
no power to alter the record after it was finally >ettw 
and sealed. 

Cleasby, Q.C, contra, in support of the sBMsda^ 
contended that the judge had power to amend. 

The following cases were cited : — MeOish v. JSieM 
7 B. & C. 819 ; S. 0. in error from K. B. i(Xkf^ 
244; Richardson v. MelUsh, 3 Bing. 334; Mft 
Doe dem, Taylerson, 1 1 A. & Ell. 1008, 1013; Bnjt 
man v. Holt, Show. Pari. Cas. 122 ; GardMrf.Btm 
1 B. & P. 32 ; Bac Abr. tit *' Bill of Excepdn*! 
C. L. P. A. 1854 ; 15 & 16 Vict c 76, s. 222. 

CocKBURN, C.J. (after retiring with tbo •*• 
judges to consider the matter) said:— Wshiwk* 
considering this case, and are not at the pnMt ^ 
ment decided in the view we should take of it< ^ 
matter involves considerations of great importssM^ 
magnitude, and therefore it must stand ovtf ^ J^ 
present At the same time we fed sore tbsti ^^ 
learned Chief Baron foreseen the diffieoUy ia vkitk** 
court would be placed by the question nisad, tka*^ 
I tion being of so triflmg a nature, hi all prmBlf ' 
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muld not have made it. We strongly recommend 
that to application shoald be made to the Cliief liaron, 
lid think he would restore the record to its original 
itite. If he should do so there would be an end uf the 
fMtion ; if he shonld not, then on a fatnre occasion 
iit court will gire their decision. 

An application was according! j subsequently made 
to the Chief Baron, when that learned judge expunged 
tte amendment which he had made, and restored the 
Rcord to its original form, in which restored state it 
Mw (June 18) came on again for further hearing of the 
idjoimed argument, when 

Sir F. Kdly, Q.G. (with him Edward James, Q.C., 
FbrvyrA, G.G. and Quam) appeared for the pits, in error. 
HewMld recall the recollection of the court to the facts ; 
to the proposition of law relied on in the first instance 
hrarrrenal of the judgment; and to the mode in 
iridch the Lord Chief Baron charged the jury, and how 
[be pfMent case differed from Gibht" case (tf6i tupra), 
dbat being an action by the owners of the cargo, this 
lythe owneiB of the tdup, both actions arising out of 
the same transaction, but this being different in all 
Is terms and consequences. Having stated the 
bets connected with the accident as set forth ui the 
kB if exceptions, he proceeded : These docks, exceeding 
HnO acres in extent of area, are vested by various 
Ictiof I'ariiament in a board of twenty-eight trustees, 
vbo icfc grataitoasly, of whom four are appointed by 
ki Crown and the remainder are elected by persons 
ksrisg the neoessuy statutory qualifications, e. g, met- 
Asoti and others paying dock dues, &c The amount 
lioek dues and tolls received by the trustees is over 
KM^OOOI. a year, which they apply in payment of the in- 
mm. 00 a debt of 10,000,00(ML, and then to the purposes 
If the dods. Upwurds of 1500 senrants are employed 
ibott the dodo, of whom ftOO are of a superior class 
■Ued officers, and the remainder are labourers. The 
bek-gate u under the control of a dock-master, whose 
hly it is to infbnn masters of ships when they 
n to enter and where to go. With regard to impe- 
fants and obstructions, it appeared that about once a 
fMr the docks were thoroughly cleaned out, and 
k «u the practice, under, he supposed, the regu- 
iMioBS of the trustees, for the docks to be sounded 
IMS a fortnight, and the result reported to the 
bck-master, and by him to the harbour-master ; but 
k fid not appear whether the reports were laid before 
it trastees themselves. Soundings were taken two days 
Mm the aoddent, and no mnd then found sufiicient 
b aeeoont for it, and the witnesses accounted for the 
■odant by the ship's being deeper in the water than 
■RsL These were the dicumstances under which this 
Mtion was brought. The first count in the declaration 
iugH the trustees with general negligence in the per- 
hmaooe of their duty to maintain the docks in a fit 
Me, whenby the accident happened. The second 
Mat or charge of the declaration shapes the com- 
ihiBt thus, tlwt the defts., well knowing the unfit state 
' the dock, permitted the vessel to enter, and so the 
Imge happened. [Wiohtman, J.— It does not 
fpiv that the reports of the dock ofiicers were 
n^^t to the knowledge of the trustees.] The 
jiotion is, whether this public body be liable in 
■■i^ for any negligence whatever on the above 
f*^ [WiOBTMAN, J. — ^Tbe question put by Pollock, 
(aB. was, if the mnd-bauk was the cause of the acci- 
fat, end the defts., by their servants, had the means 
*f hnowmg the state of the docks, and were negli- 
pBtly ignorant, then they were liable. Your case is, 
ittthey are not liable unless they knew the state. 
As other side contends that they are liable if they 
tyCyen/^ omitted to know it] Assuming the bank 
i Bud to be then, we come to the material point, 
kt if the defts., by their servants, had the means oj 
*mmg tha state of the dock, and were negligently 
{■onat of it, then, m the L.G.B.*b opinion, they 



were liable. To that direction the defls. excepted, by 
the first exception, and by the second exception they 
contented that the L.C.1\. ** ought to have directed the 
jury ** so and so (quoting the exception). [Crompton, 
J. — You cannot except as to what the L.C.B. ought to 
have said, but to what he did say. What you call the 
second exception merely points the first.] What coun- 
sel coutends a judge ought to have done is not a sub- 
ject for exception, and cannot be taken into con- 
sideration, ** as it is misdirection, and not non- 
direction, which is the subject of an excep- 
tion " (Anderson v. Fitzgerald, A H. L. Gas. 
494) ; and therefore this exception, the latter part of 
it, should be rejected as inadmissible. The ex- 
ception is distinct from what was contended for, which 
was that the defts. were not liable unless they, or their 
servants, knew the state of the dock, and so knowing, 
did the act complained of. [Gromptoit, J.— I think 
the whole exception must be taken together. It 
differs from Anderson v. Fitzgerald. The defls. 
here virtually complained of the direction of the 
learned judge, that ** means of knowledge *' amounts 
to knowledge. It is only formally a negative 
exception. Wiohtmaii , J.— You say they are oi\ljr 
liable if they knew. If they are only liable from 
actual knowledge, the snmmuig up will not do. Is, 
then, means of knowledge the same as actual know- 
ledge?] The jury have found that the defts. or their 
servants had the means of knowing, and were negli- 
gently ignorant ; there is therefore no question before 
the oourt whether actual knowledge by the defts. or 
their servants would render them liable ; and no such 
knowledge is found in any part of the case, and 
therefore this latter part of the exception is im- 
material as well as inadmissible, and your Lordships 
must meet the exception as if the latter part of it were 
not upon the record. To pass to the question as it 
arises upon the charge — the charge is this, " If the 
defts. or their servants had the means of knowing, and 
were negligently ignorant, &c, the defts. are liable," 
Another question is here raised ; what does this mean? 
Is it alternative, that if the trustees had the means 
themselves of knowing, and were negligently ignorant, 
they were liable ? or that if their servants had, &c. ? 
The phrase bears four different meanings. The jury 
probably understood it as meaning not any actual 
knowledge or means of knowledge in the trustees 
themselves. [Wigiitman, J.— It may be that their 
servants knew, but that they themselves were 
negligently ignorant Blackburjc, J.— As I follow 
your argument, you say the jury understood the meaning 
of the charge to be, that the servants, the dock-sounders, 
by their negligence in the mode of sounding, were the 
cause of the disaster, and therefore the trustees are 
liable for the negligence in that behalf. Do you say 
they would not be liable in that state of things ?] I 
do most distinctly. [Bijickburw, J. — That may 
become an important question by-and-by. Wiohtmax, 
J. — Suppose the servants did know, but that the def^s. 
did not know, though they had the means ? In the latter 
part of your exception you make the knowledge of their 
servants the means of fixing the trustees themselves.] The 
whole complaint of the pits, in error is, that through- 
out the charge there is not a word about the actual 
knowledge of the trustees or their servants. Although 
in Gibbs' case, in which the declaration was similar to 
the present, the trustees were held liable, that is no 
authority to govern the court here. That case was 
upon demurrer to the declaration, and the allegation of 
knowledge in the trustees of the unfit sUte of the 
dock, Sk., was there assumed to be true. Here no 
such knowledge has been found, and be it, for the 
argument's sake, that Gibbs' case is good law, and 
that ** actual knowledge" would render the trustees in 
the present case liable, yet, to hold here that '* means 
of knowledge" is eqairalent to '* actnal kaa^\ftA!^* 
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would be contrary to all the authorities. [Wiohtman, 
J. — That is the whole question, whether " means of 
knowledge'* is equivalent to '* actual knowledge" for the 
purpose of this action.] Yes ; but I cannot give up 
the incidental questions, whether ** means of knowledge*' 
in the trustees themselves renders them liable; or 
whether ** means of knowledge*' by their servants would 
render them so. [Blackburn, J.~ You must go one 
word further and say " means of knowledge neglected.'''] 
But I contend that whether there be " means of know- 
ledge" in the trustees or their servants, the neglect to 
resort to such means would not render these parties liable. 
Soundings were taken by the servants, but it cannot 
be that the trustees are liable for the negligence of the 
labourers in taking them. There is a distinction between 
trustees acting gratuitously and a private company 
carrying on business for their personal profit. A public 
body acting gratuitously in the discharge of public 
duties are like magistrates in quarter sessions, &c, 
and are not liable for negligence in their servants, but 
only for a breach of duty personally in themselves. 
This principle of law was recognised and acted upon 
in HolUday v. The Vestry of St. Leonards^ Shoredttch, 
decided in this term, 4 L. T. Rep. N.S. 406, in which 
case an action had been brought for an injury sustained 
by the pit., by reason of his having been upset out of a 
cart, over a heap of stones left on a highway by work- 
men employed by the surveyor, who was appointed by 
the vestry, and the question was, whether the members 
of the vestry were liable, and the Court of C. B. unan- 
imously held that they were not. In giving judg- 
ment Erie, C.J. said, " The prindple has been recog- 
nised, and the law has for a very long time been esta- 
blished, that persons discharging a public duty, and 
acting gratuitously, and having no share or participa^ 
tion in the wrong done, are exempted from liability.'* 
[Blackburn, J. — lAy difficulty is, how can a corpo- 
ration be personally liable at all ? They cannot interfere 
at all personally. Cromfton, J.— Except that they are 
acting gratuitously, are they not like the corporation 
of the Bank of England ?] They are a body having 
Tast public duties, which they can only perform 
through their servants ; they cannot be sued indivi- 
dually, because they have no individual duties to per- 
form ; nor collectively, because they are not answerable 
for then: servants. [Wioutman, J. — How can a cor- 
poration have any personal knowledge ? Blackburn, 
J. — A corporation can have no knowledge but by their 
servants. In Gibbs' case they were not sued as indi- 
Tiduals ; and, if they are not liable for their servants' 
negligence, they would never be liable at all?] 
It is contended that they never are liable, and 
that the cases show it. Thus, " clerks of commissioners 
entrusted with the conduct of public works are not liable 
in damages for an injury caused by the negligence of 
artificers employed under their authority: "(fTo^/ v. 
Smith, 2 Bing. 156 ; S. C. 9 Moore, 226.) The judg- 
ment of Best, C.J. there was specially referred to. What 
difference is there between that case and the case at 
bar? Are the twenty-eight trustees personally to 
superintend the 150Q workmen? Agaia, Sutton y. 
Clarke, 6 Taunt. 29, shows the immunity which the 
law throws aroimd people in these positions, so that 
where the chairman of the trustees of a turnpike-road 
himself gave the order for doing the act whidi caused 
the damage complained of by the pit, he was held not 
liable. He cited also HarrU ▼. Baker, 4 M. & S. 27 ; 
and Duncan v. Findlaier, 6 CL & Fin. 894, 
and read passages from the judgment of Lord Cot- 
teuham, llC. in the latter case, in which his Lordship re- 
ferred to the various cases in illustration of the prindpie 
of the non-liability of trustees : (lb. pp. 903-8.) 
It was held, in Afetcai/e v. HeiheringUm, 11 Ex. 257 ; 
S. C. 24 L. J. 314, Ex., that the trustees of Maryport 
Harbour were not liable either, first, for the acts of the 
harbour-master, in directing a Teasel to be moored in 



an improper place, whereby she was damaged; cr, 
secondly, for an injury occasioned to a vessel b; u 
accumuktion of rubbiidi in the harbour. Onoe get zid 
of actual knowledge in the trustees, and it is imponftk 
to distinguish the present case from that, the piindpb 
of which has been affirmed by the H. of L., andwUck 
the court must overrule, if they hold the pits, inenw 
liable here. Gibbs' case was decided on the gnood 
that, with actual personal knowledge of the esstJog 
impediment, it was a breach of duty in the tmstceito 
permit the vessel to enter, and it appeared on tin 
record ; but here it is attempted to make them Iisbl« 
upon the ground that it was their duty to aaootiia 
daily the state of the dock ; that they had the maiBi 
of ascertaining it, and have neglected to use such idmbIi 
But where, and how, by what Act of Parliament, « 
by what allegation on the record, is the duty impaiei 
on these trustees, of ascertaining, de die in dfai^ 
every hour and every minute of ea<^ day, when veadi 
are entering the dock, the state of the bottom of tk 
dock ? And unless that duty if imposed, they ars vk 
Hable. As Parke, B. said, in Metoa{fe v. ffelhermgtsui 
" It is clear that the trustees have no personal ctnc 
superintendence of the harbour. They are not tap 
to the harbour and personally to direct the arrangODMl 
of the shipping in it ; and no addon will lie sgnMl 
them personally or collectively if there is any defect ii 
that respect. Their duty conusts, as to the gon» 
ment of the port, in maldng bye-laws and ^pobtiH 
officers, for whose acts they are not responsible, tf] 
therefore the maxim of respondeat superior does Ml 
apply : " (1 1 Ex. 268.) That case is an exact psziU 
with the present one ; with the difference, in fiivnrd 
the pits, in error, that there the harbour was ama&j 
but here it was so large that it was p^ 
cally impossible for the trustees to ha?e exernd 
minute personal inspection. That case was affirm^ 
but distinguished in GUM case on the ground tiufc i 
sought to make the trustees answerable for the dcfnl 
of the harbour-master, whereas in Gibbs^ case it n 
sought to make them liable for no default but tha 
owiL That was the first great distinction on wild 
the trustees in Gibbs* case were held liable. The dMi 
sion there proceeded, not on the ground that the fam 
cases were bad law, but that actual knowledge ifl 
alleged, and a duty arose therefrom. The cbaigi i 
the present case is totally different, viz. n^ligent iff» 
ranee, and the finding here disposes of GMif oi 
altogether ; though it is contended that, even wA 
knowledge, there was no duty in the trustees^ k 
remove the mud bank. Again, the charge sffM 
the pits, in error in the summing-up of the G. B 
is not the same as that in the declar a tion ; th 
breach of duty charged in the declaration is fs/oM 
on an allegation of " actual knowledge" — thebresehii 
duty found by the jury on the judge's charge is fboadd 
on " negligent ignorance," with " means of ksfl» 
ledge *' in their power ; and on this ground it is eift 
tended the pits, in error are entitled at once to ja% 
ment. [Williams, J. — I do not quite see how itcfl 
turn on the form of the declaration, or of the chsigi ti 
the jury, because, if a man's omitting to avail hiM 
of means of knowledge is equivaleint to hsii^l 
knowledge and omitting to act accor^Ungly, ibM 
it comes within the charge in the declaratioiM 1^ 
is passing by Gibbs^ case altogether, lie iW 
count in the declaration is bad in arrest of jndgmfot 
as not charging knowledge, and cannot be mixed ^ 
with the second count, on which alone, if at sU, tb 
pits, in error are liable. [Cbompton, J.— An th 
damages assessed generally on both counts ? beosaM^ ■ 
so, it would let in Sir F. Kelly's objection to the fii^ 
count Btles, J. (the reconl b^g prodooed).— b 
this case the record is made up •m& Is. daauigM ^ 
the first count, and 14,000(. on the seoond eoaat.] 
There was no duty in the trustees to aioartsiii thi 
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> of the dock, and they are not liable for 
igently omitting to do so. Neither the Acta of 
kment nor the declaration show the existence of 
i a dntj ; and the introduction of the word " negli- 
Ij " will not snpplj the want of a distinct allega- 
of duty. Mth reference to the distinction be- 
sn ** knowledge '* and ** means of knowledge/' he 

1 Taylor T. Askian, 11 M. & W. 401 ; May t. 
pman, 16 M. & W. 355; Kelly y. Solari, 9 M. 
V,5A', BeUy, Gardiner, 4M,&G, II; Raphady, 
Jk of England, 17 C. B. 161 ; S. C. 25 L. J. 33, C. B. 
•ill be contended on the other side that sect. 136 
1m 6 Geo. 4, c. 187, shows that the Legislature 
«mplated such actions as these against the 
feaea. But the section does not give any cause of 
>n ; it only points out how certain costs and da- 
^ &c, are to be raised and paid out of the trust- 
Is. In many instances the trustees would of 
"Be be liable to actions, e.g. for materials employed in 
docks, salaries to tJieir servants, damages for 
agfol dismissal, or for ordering work to be done in 
L a way as to injure adjoining property, &c These 
felie cases contemplated by Uie Legislature, and thb 
urn was intended as an answer to an objection often 
m in such cases, that no powers exist for the dis- 
tion of the funds to the particular purpose, 
in, there is no mention here of anything '* neg- 
5d" or "omitted" to be done— it is for a thing 
'be done" or " conmiitted.** Above all, nothing 
lid in this section about damages arising to any 
complaining of the negligence of the servants of the 
pany: that is expressly provided for by sect 134, 
zh latter section is perfect nonsense if the trustees 
liable in the present instance. The trustees are 
•his section (134) cnUhorited and empowered {not, 
t observed, required) from tune to time, as they 

2 see occasion, to pay such damages, &c. [Crobip- 
', J. — These dausea would look as if the Legisla- 
* regarded these commissioners of docks in rather a 
rat light from mere naked commissioners, as 
istrates, turnpike trustees, &c.J If they are 
^ here, what is the meaning of sect. 134? Sect. 

refers to a totally different class of cases, and 

134 proves to demonstration that the Legislature 
r oontempbted that in such an action the trustees 
'_ be liable. Upon these grounds, therefore, ho 
^tted that the exceptions should be allowed, and 
there should be a tfenire de novo. 
^^"■^y* Q- C. (with whom were Grant and Lushing- 
<>r the defbs. in error, the pits, below, was not 

upon. 
|L. f ,T AM 8, J.— In this case I do not see any reason 
be court should decline to give that meaning to the 

exceptions, and to the history of what took place 
^ Prins, between the counsel for the defts. and 
^&t which would inevitably be the meaning from 
J^inaiy interpretation of the language employed, 
^e technical rules as to the form of the bill of 
^obb, Kow, looking at the language employed 
^ bill of exceptions, it appears that the L. C. B. 
■^^<i hu opinion to the jury in this way — '• That 
^He opinion of the jury the cause of the misfor- 
^*^9s a bank of mud at the entrance of the said 
^{gton half-tide dock, and the defts. by their ser- 

Qad the means of knowing the state of the dock, 
'ere negligently ignorant of it, then, in the judg- 

of him the L. C. B., the defts. were liable." 
^coines the exception to what the direction of the 
'• B. was — " Whereupon the counsel for the 
*- oonoeiving that, by law, the direction afore- 

*o given was not correct, made their exceptions 
^ ttid opinion and direction of the said L. C. B., 

^tnded that the said L. G. B. ought to have 
*^ the jmy," and so on. Now, we are of opmion 
t the erdmary AMniog of these words is, that it 
to uj **<!& tli0 ground that ;" it is as 



if it had been said they objected " on the ground that 
the said L. C. B. ought to have directed the jury that 
if, in the opinion of the jury, the cause of the misfor- 
tune was the bank of mud at the entrance of the said 
dock, yet that the defts. were not liable in this action, 
unless they, or their servants on their behalf, knew that 
the said dock and entrance, or either of them, were or was, 
by reason of the said mud bank or otherwise, in an unfit 
state for navigation and use by their ships," and so on. 
Now, it appears to us that the bill of exceptions thus 
read and taken altogether discloses that it was assumed 
by the defts.' counsel that the knowledge and negli- 
gence of the defts.' servants was equivalent to the 
knowledge and the negligence of the defts., and that 
the imputed misdirection on which the bill of exceptions 
was founded consists in this, that the L. C. B. told 
the jury that the action was equally maintainable 
whether the defts. actually knew of the existence of the 
mud bank, or whether they had the means of knowledge 
of that fact, which they by negligence omitted to avsul 
themselves of, and so were negligently ignorant of the 
fact. The question simply is, to our minds, whether the 
L. C. B. was right in thus directing the jury, and we 
are of opinion that he was. Now, in the able and 
elaborate argument of Sii F. Kelly, no point has been 
more distinctly put forward, and with greater clearness, 
than this, that this case will inevitably go to the H. of 
L. It is a great consolation to us to know that, 
because, if we are somewhat hasty in this decision, or if 
we should be thought so, at all events there is this 
palliation, that there can be no doubt that our errors 
will be speedily remedied before that tribunal, where 
not only the decision of this court, but the decision in 
the caso of Gibbs v. The TVustees of the Liverpool 
Docks, are destined to be reviewed. But with 
respect to the point that is now before ub, we 
are of opinion that the L. C. B.'s direction was right, 
because we think that in effect the decision and doc- 
trine, laid down in the case of Gibbs v. The Trustees of 
The Liverpool Docks necessarily lead to the conclusion 
that the L. C. B. was correct in the vfew of the law 
which he took. The judgment in the case of Gibbs v. 
The Trustees of The Liverpool Docks, after dispobing 
of the other points in the case, and more immediately 
pointing out the ground upon which the court puts the 
case — the ratio decidendi — ends with this doctrine, that 
" tfie duty in our opinion is equally cast upon those who 
have the receipt of the tolls, and the possession and 
management of the dock vested in them, to forbear 
from keeping it open for the public use of every one 
who chooses to navigate, on payment of the tolls, 
when tbey know it cannot be navigated withqut dan- 
ger, whether the tolls are received for a beneficial or 
for a fiduciary purpose, and for the consequence of 
this breach of duty we think they are responsible in 
an action." So that it appears to us that in effect 
the decision in this case of Gibbs v. The Trustees of 
The Liverpool Docks is grounded upon a disregard of 
any distinction between the two cases, where tolls are 
received by those who have the receipt of them, and 
the possession and management of the subject that 
produced them, entrusted to them as a duty — that it 
disregards any distinction as to whether the tolls aro 
received for a beneficial or for a fiduciary purpose ; and 
although, looking at this case as an authority, we may 
regard that the neglect of duty, in not taking steps to 
shut the dock when they knew of the existence of the 
mud bank, is put as an example of neglect of duty, it 
may be only looked at as an example, leaving the 
principle general, that, for any neglect of duty of that 
kind, they will be liable under similar circumstances. 
The doctrine, in effect, laid/iown is, that, with reference 
to a subject such as this, there is no distinction 
between the principles which ought to govern the 
case which the court then had in hand« «a4. t^% 
prindple wbidh g|oy«mA4 \)taA fjivQ3^ <& ^.'^. >a. ^^ 
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deoision of the cue of Pomo^ v. The Lanocuter Canal 
Companjf. Now, looking at the iadgment of the Ex. 
CbL in that case (11 A £ £1. 243), it being an appeal 
£rom the Court of Q. B., we find it Uid down that 
** the commou law in such a case imposes a datj npon 
the proprietoFB, not perhaps to repair the canal, or 
abflolntely to free it from obstruction, but to take rea- 
sonable care, so long as thej keep it open for the public 
use of all who raaj ohoose to nayigate it, that thej 
may narigite without danger to their lives or pro- 
perty." Kow, therefore, applying the doctrine there 
laid down to the direction of the L. C. B., it amounts 
to this, that he considered that, if the jury were satis- 
fied that the defts. had incurred a neglect of duty by 
failing to take reasonable care, ss bug as they kept the 
dock open for the public use, that the public might 
nayigate without danger to their lives and property, 
he considered a neglect of duty of that sort as stand- 
ing, precisely, on the same footing as if the neglect of 
duty had beern to keep the dock open when there was 
actual knowledge of the existence of the mud bank ; 
that it was equally a neglect of duty to be negligently 
ignovant, when they had the means of knowledge, as 
it was, when they had the knowledge, to neglect to 
take the steps which were proper on such knowledge. 
Then it is said that, looking at the form of tiie 
pleadings, it is impossible to avoid coming to the con- 
clusion that the L. C. B. was wrong in teUing the jury 
that the averment that there was that actual 
knowledge could be supported by proof that there 
was the means of having actual knowledge. I 
think, when the pleadings are looked at closely, even 
that technical view of the case fails, because, in 
the first count, there is a distinct averment ** that by 
and through the carelessness, default and improper con- 
duct of the said trustees of tho Liverpool Dodcs, the said 
vessel, in duly endeavouring to enter into and navigate 
the sud dock, struck against and became embedded in 
a large bank or mass of mud, there being and remaining 
by and through the said negligence and default and 
improper conduct of the said trustees." Now, if the 
law is, that negligence and default are constituted 
equally by wrongful neglect to avail themselves of 
the means of knowledge, as by actually having 
the knowledge, and not acting upon it, then it is 
obvious that this averment is proved by the one set of 
fac^ equally well as by the other ; and with respect to 
the second breach or count, there it is true that the 
knowledge is distinctly averred ; but it will be found 
that, if all the words which refer to the averment of 
the knowledge of the defts. be struck out, it still leaves 
the breach consistent with this, that the trustees neg- 
lected then: duty in this, that they ^^negligently suffered 
and permitted the said dock and the entrance thereto 
to be and continue, while the same was, as they well 
knew, and by their permission, navigated and used by soch 
vessels, in an unfit state to be so navigated and used, 
by reason of such accumulation of mud, for want of 
necessary and reasonable cleansing, insomuch that the 
said vessel,*' and so on. Therefore, with respect to this 
count also, as with respect to the former count, it ap- 
pears to us that the averment of negligence upon the 
authority of the case of Gibbs v. The Trustees of the 
Liverpool Docks is equally made out, by the proof of 
the neglect of duty in wilfully not availing them- 
selves of the means of knowledge in their power, 
as by the actual existence of knowledge on their 
parts. For these reasons, we think there is no 
ground for objecting to the Lord Chief Baron's 
direction to the jury, and that the judgment must be 
affirmed. 

The other Judges concurred. 

Judgment /or the defts, in error — Exceptions 
overruled, (a) 

(a) The ease vtt ke carried to the H. of L. 
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00T7BT OF ADMIBALTT. 

Reported by Vuvov LusBmoiov, Esq^ Bamslsr it las, 

Tfmrsdaif, March Si. 
The Herzoodi Mabib. 
8uii bff foreign master for wages — Pr^UH eftmd, 
The master of a foreign MptnttUhdedaotmeeegmii 
\ ^the sh^for his wages, and no noiioe of the iHti» 
tion of the cause wets given bg him to the eeesd^ 
the foreign state ; the owners efpeared wsdrpr^ 
test J and the oonsul swearing an afidaek is A 
cause, protested ae oonsul e^amsi the fmm km^ 
allowed to proceed: 
Cause dismissed, on the g r ou nd that tkejmisiielioe^ 
the Court of Admirakg over oaatses of wegsi f 
foreign masters is discretionary onlg ; that mtim% 
the institution qfang such cause ou^ to begismt 
the consul of the state to which the ship belongs; m 
that the protest of the consul was, m the <mm 
stances, a bar to the cause proceeding. 
This was a suit instituted on the 10th April I8fl 
against the screw steamer Herzogin Maris, beloe^ 
to the port of Roeiock, in Mecklenburg Sohwerin, k 
Heinrich Kossow, for his wages as master. 

The owners appeared under protest and brought i 
their petition ; fhrther pleadings followed and sHikH 
was taken. 

On the part of the defts. it was proved that pn 
ceedings had been taken in Bostock by P. Bnrobtri 
as the managing owner of the ship, against the pit, I 
deliver up the ship's papers, and that the pU. ki 
refused to appear as he might have done, to jostiff k 
detention of the papers, and make good his claim ( 
any) for wages. 

Mr. Siege vich Christopher Kreeft, the consol-geov 
and sole representative in London of the Grand Dad 
of Mecklenburg Schwerin, in an affidavit dated tl 
26th Nov. 1860, deposed as follows : — " I aminforax 
and believe that the said Heinrich Koasow is proseoatii 
a claim for wages in this court against the Mn 
steamship Herzogin Marie, Such daim should bs 
been prosecuted by him at Rostock, in answer to ti 
aforesaid action or proceeding of P. Burchard, m i 
Gewett Gericht, which court would have entered up 
all matters in difference between the parties to the « 
proceedings, and would have atyudicated upon tbe 
and done justice between the said parties, according 
the law of Rostock. The said Heinrich Kossow is 
contempt of the laws of Rostock, and cannot reton 
Robtock without being liable to arrest and imprin 
ment, and would have no power to prosecute his ds 
for wages there until he had compli^ witii the sestei 
outstanding against him, or otherwise satisfied I 
court as to his contempt. For these reasons I feel 
my duty as consul to protest, which I do most reape 
fully, against the said Heinrich Kossow being alloe 
to prosecute a claim for wages in the High Cooit 
Admiralty of England." 

The Admiralty Advocate and Tristram, lor t 
pit., were called on to beuin. — Foragn masters baw 
right to sue in this court for wages under the Merdu 
Shipping Act 1854, s. 191 : {TheMUford, Sw. 3fr 
[Dr. LusiiiNOTON — Certainly no absolute right ; 1 
statute expressly says, ^* if the case permits." Fore 
seamen are allowed to sue, but by the practice of * 
court, not without notice to the consul of the statfl 
which the ship belongs ; here no notioe was gives 

I the institution of the suit, and the coxtful now solen: 
protests.] The protest of the oonsttl oiumot take sf 
the jurisdktbn of this oowt, as the oowt uh t wn i 
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) of the Golubchtck, 1 W. B. 148. [Dr. 
STox. — Bat I there said that in all fattue cases 
hold it indispensahle that notice should be 
the consul in the first instance. The juris- 
f the court is discretionary only.] This pro- 
dated six months after the institution of 
3; it b altogether too late. The omission to 
i notice ought not, we submit, to bar the pit 
ering into the merits of the case. 
i, Q.C. and Lushmgton^ for the owners, were 
td upon. 

Hon. Dr. Lushixgton. — I have no doubt as 
>ur8e I ought to take in this case. Suits by 
seamen were not formerly encouraged in this 
they are now allowed upon a principle of 
and with a view to prerent injustice to seamen, 
sdiction of the court, however, is discretionary 
d the court requires as a condition that previous 
hould be given to the consul or representative 
foreign state. Foreigners here are bound to 
tent by the acts of their own Government, and 
ing matters by the act of their consul. If the 
tative of the foreign state expresses his dissent 
ut, this court, though not bound so to do, will 
9 hold its hand and remit the pit to remedy 
le law of his own country. Here the consul 
rded his solemn protest against the court exer- 
I jurisdiction, and I consider that I am bound 
ipon his protest I do not enter upon the 
f the case, for they are beside the question at 
d they have not been argued before the court, 
clear that this is not a case in which the pit. 
'er much injustice from being disappointed of 
in this court. I dismiss this suit, but I shall 
costs. 

», proctor for the pit. 
« for the defts. ___^ 

Tkurada^, July 25. 
The Carounb. 
^Part owner of the talcing vestd part owner 

of the vessel salved, 
part owner of the soloing vessel has an interest 
vessel salved, his co-otoners and the master 
'•ewofthe salving vessel may sue for salvage ; 
n to which they are entitled being computed by 
^ng from the value of the entire service the 
which would luxve been due to such part owner 
wild have joined as pit. 
;e. — This was a cause of salvage brought by 
ter and crew of the stoam-tug Emperor, and 
rTeasdel, owner of fourteen sixty-fourth shares 
id tug, and Frederick Brown, owner of sixteen 
rth shares, against the barque Caroline. The 
g thirty^four shares of the Emperor were 
f Bobert Steward, who also was part owner of 
line. The owners of the Caroline (amongst 
itters) pleaded this fact, and also tendered a 
00/. for the services. 
, Q.C. and Spinks for the salvors. 
idmiralty Advocate and Tristram for the 

Hon. Dr. Lvsiiixgtox (nfter dealing with 
QDstances of the salvage service). — To estimate 
this tender of 200/. is sufficient I must esti- 
> value of the services of the pits., and to do 
st deduct from the value of the whole service 
) which would be due to Robert Steward, the 
I owner of the Emperor, who is not joining 
, because he is a part owner of the Caroline. 
that 300/. would have been the amount I 
' called upon, have decreed for the entire ser- 
l coniidering the steamer to have been the 
agent, I should have allowed out of thia 
the owners the sum of 200/1, the remainiog 
die master and ctew. I belteve, as a matter 
Iar. Cas. 



of fact, the master and crew do not receive one-third, 
but such might be my distribution. Then Steward is 
the owner of more than half of the Emperor, and 
therefore at least 100/. would have to be deducted, in 
order to arrive nt the sum due to the pits. This will 
reduce their right to something under 200/. I must, 
therefore, pronounce for the tender. 

Cole, proctor for the pits. 

Shephard and SkipwUh for the defts. 

Saturday, March 2. 

The Bokita. 
The CiiARiiOTTE. 
Posfeifum — Sale of British ship by master abroad — 
Necessity — Cornmunication with owner — Order of 
sale by commercial court abroad — Ratification by 
acceptance of pwrchase-money. 
The validity of the sale of a British ship m a foreign 
port is in we Court of Admiralty determined by the 
ktw usually there enforced (whether British or 
maritime), unless the foreign law be specially pleaded. 
The master of a British ship, except under urgent 
necessity, is not entitled to sell without the authority 
of the owner ; and the proof of such necessity lies upon 
the purchaser. 
A master, before selling the ship, is bound, if practica- 
ble, to communicate with his owner; and semble, if 
he sells without such communication, the sale is 
invalid. 
It is the duty of the master of a British ship, before 
selling her in a foreign port, to consult the British 
consular officer there resident ; the opinion of the 
consul being much considered by the court in deter- 
mining the validity of the sale. 
The order of a foreign commercial court for the sale 
of a British ship within twenty-four hours of the 
application by the master, held not to be a judiciat 
proceeding. 
Confirmation of a sale by the owner will not be in- 
ferred from vague expressions of approval, if the 
oioner at the time was not aware of the true state of 
the facts relating to the safe. 
Acceptance ofpurchase-ntoney generally operates as a 
ratification of t/te sale, but nut so if tlie money was 
received without the intention of appropriating it, or 
if received m ignorance of the facts relating to the 
sale. 
The owner of a ship, being ignorant of the true state 
of facts relating to Uie sale of his ship abroad by the 
master, received as proceeds of the sale bills of ex- 
change at sixty days ; before the bills became due 
he became atoare of the true circumstances, and his 
ship /laving arrived, he arrested her; when the bills 
fell due he obtained pt^pnent of them, and paid the 
money vtto court : 
Held, that such receipt of the purchase-money by him 
did not amount to a ratifioaUon of the sale, 

Thb Bonita. 
This was an action brought by Thomas Redawny 
Matthews to recover possession of the schooner Bonita, 
which had been sold abroad by Bobert Camming, the 
master, on the 22nd Oct 1859, under the following 
circumstances : — 

The Bonita was a schooner of 120 tons, registered 
in the port of Dartmouth, and the pit was sole owner. 
On the 28th Sept. 1859 the vessel arrived at Figueira 
Boads, on the coast of Portugal, with a cargo of fish, 
consigned to Mr. Bendell, who was also British Vice- 
Consul at Figueura, and agent to Lloyd's. The harbour 
at the time was closed, in consequence of a break- 
water being constructed across the month of the river 
Mondego, for the purpose of reopening the old entrance 
to the harbour on the north side ; and notice was given 
that the entrance would be opened on the 25th OcU 
The Bonita. thex«fo«e. aadkQT«QL %q!ua!\«^ «xi^ ^<Mfc\fv 
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tbe breakwater; there discharged cargo, and took in 
ballast. She waa ready for sea aboat the 7th Oct., but 
was detained by contrary winds. On tlie 13th Oct. a 
violent gale blew, and the Bonita having parted from 
her anclior^ came in collision with anotlier schooner 
called the Charlotte, and afterwards drove agauist the 
breakwater, and beat against the piles. She thereby 
safiered some considerable damage, and at low water 
she was abandoned by the master and crow. On the 
next day, the weather having moderated, the crew 
returned, and the Bonita, as also the CharlotU, was 
floated off and got into a sea-bay, t.s. a small creek in 
the sands, immediately outside the breakwater, where 
other small vesseb were at anchor. There the Bonita 
was anchored, as the deft, alleged, hauled upon the 
sand, but accordmg to the pit., floating and grounding 
with the tide. On the same day (14th Oct) Mr. 
Bendell, with the consent of the master, tele- 
graphed to Lloyd*s that the BonUa had gone ashore at 
Figueira during a severe gale, and the roaster was 
waiting owners' instructions. The contents of this tele- 
gram became known to the pit. on the 18th Oct., 
through a letter from hh» broker in London, and he at 
once'went to the office of the club in which the Bonita 
was msured, and claimed fur a total loss. The next 
day (19th Oct.) he telegraphed to Cummmg, the 
master : ** Is Simiia total wreck ? Can she be re- 
paured there ? Say if repaired or abandon. Telegraph."* 
The deft, denied that this message was received, but 
no evidence was given on this point on either side. On 
the 14th Oct. the master wrote to the pit. a letter, 
describing the accident and the condition of the ship, 
and ending thus .* ** Now there is no place here to 
examine her bottom, and they are about to open a new 
bar in nine or ten days. The opinion of the pilots and 
others is, the place where we now lie will fill up, and I 
think so. You must please understand the place where 
we now lie is open to the Athuitic, sheltered only by a 
sand bank at half tide— the river stopped up from side 
to side by a breakwater. Now, how am I to act in 
such circumstances ? Please telegraph or vrrite. I 
shall go into no repairs until I hear from you or the 
club. I think it is useless ; the Bonita mokes water, 
and no means whatever to see her bottom." This was 
received in course of post by the pit. on the 25th or 
26th Oct On the 18th Oct. a survey was held on board 
the Bonita by William May, master of the Charlotte, 
a Portuguese shipmaster and a Portuguese shipwright, 
and on the next day (19th Oct) solemnly declared 
before Mr. Rendell as British vice-consul. The survey 
stated: *' Having' duly and carefully surveyed and 
examined the said vessel's hull,we found as follows, viz. : 
The bowsprit carried away to the stem, and with it 
the cutwater ; the deck hove up amidships ; the rudder 
forced up, and rendered useless ; the vessel completely 
twisted ; the floors and futtocks apparently forced in ; 
the planks of the bottom, as low down as could be 
seen, much cut and injured by having laid aground on 
the rocks ;— and having taken into consideration the 
almost impossibility of efiecting such repairs on the said 
vessel, as she absolutely requires to make her sea- 
worthy, originating in the nature of the ground and 
the position where she now lies ; and furthermore, that 
any attempts with the view to put the said ve!»scl in a 
state to proceed to sea would only appear to uh to be 
a useless expenditure of money, without the hope of 
that result which should be the object of the under- 
taking, consequently would, according to our judgment, 
in the end prove to be abortive ; we therefore concur in 
reconmiending the vessel to be abandoned and sold by 
public auction for account of those to whom it may 
Goncem.** 

Mr. Rendell then (19th Oct) telegraphed to the 
pit, ** Bonita Charlotte condemned. Inform Fox at 
Kingsbridgo." This message was received on the same 
dity hy tbeplt,, two hours after he had despatched the 



telegram to the master ; and on the Slst Oct be 
wrote to the master a letter containing the foOoviif 
passages : " I sent yon a telegram aboat an boar «r 
two before I received the second to aaj the veaeb wot 
condemned, which perhaps was, under the dren- 
stances, the bast thing. I can't say much about it t» 
you, not knowing mnch of the facto. ■ I hope tb 
wreck will be sold weU. I underwrite one qoartcrkv 
value. I trust you have done everything for the kst 
as well as yon could." This letter was c on veyed br 
the mail on the 27th Oct, and reached Conuning oa 
the 2nd Nov., ten days after the eale of the thkL 
Gumming not hearing from the pit, and, as was aUipd. 
by the deft, apprehendhig with good reaaon that thr 
vessel c«>uhlnot be repaired aa she lay, beeanae of tb 
shallowness of the water, and that the opening of tb 
new entrance to the harbour would canae the sea-kf 
in which the vessels lay to silt up with sand, and » 
prevent the Bonita from coming out, on the SUt 
Oct. petitiotei the Conunercial Court of Figodxi h 
a sale of the vessel The petition recited that tb 
surveyors had pronounced the vessel innarigaUe, nd 
prayed the judge to ** name a day and hour for the ade 
with all possible despatch, on aooount of the dinpr 
the vessel was in, as delay would inutilise her." Tb 
judge unmediately granted, under his certificate, a Mh 
to Uke place the following morning at nine o'clock ■ 
the ordinary manner by tlie officers of the coot, 
** the buyer binding himself to pay the duties to tb 
revenue according to the decree <^ llth Aug. im, 
deducted from the price of sale, in case the saui vead 
should be definitely considered innavigable, and to pif 
the price of sale at three daya* sight in gold and dva^ 
as well as to pay the respective duties aooordiag to tb 
decree, if the said vessel should be considered narignbk* 
Accordingly the sale took place the next mono^ 
22nd Oct, by public auction, the Attomey-Gcseni 
attending on behalf of the court ; and the deft. Job 
Maguire Cooke, a British merchant residing at Figonii 
purchased the hull of the Bonita for 170t, andcff> 
tain stores of the ship for 12R 

On the same day on which the sab took pbce, at 
shortly after the sale, part of the breakwater apfoiot 
the sea- bay broke away through a heavy flood in tb 
river, and scoured away part of the sand banb a^ 
joinmg the sea-bay, and deepened the water umi 
the Bonita and Charlotte, llie deft, who was fib- 
wise the purchaser of the Charlotte^ therenpoa bi» 
the Bonita down to the Charlotte, and effe^ t«- 
porary repairs to her bottom ; he afterwards M tb 
same to the Charlotte, and then temporarily repan^ 
them. The cost of the Bimita^e repairs, aoooid^{ 
to the deft's evidence, was 295^ 8«. lOd. 

On the 7th Nov. a " letter of sale " was given to tb 
deft on his request by the oommordal comt 1^ 
document was signed and sealed by the court; it re- 
cited the 9ale by auction, and declared that the thm^ 
should be delivered to the deft., " and as be can oob 
away with her as he thinks fit, the present is pMn4 
which will serve as documents of title.** 

On the 10th Nov. Mr. Rendell, as vice-eonaal, ittb 
request of William May, who had been appoiotai 
master of the Bonita by the deft, indorsed a pcovii)N<l 
certificate on the certificate of the Bomiu^e npttji 
according to the 54th section of the Merchant SU^ 
ping Act 1854; it recited the sale of the aihip by po^ 
auction, " in virtue of a petition signed by the late noater. 
on his the said master s responsibility.** Poor dii» 
afterwards Mr. Rendell cancelled this certificate^ adding 
a memorandum that doubts had arisen as to tb 
legality of the sale, and granted the following pron* 
sional and conditional certificate :— ** (AfW qwo^ 
dimensions, &c) I the undersigned, T. B. BeM 
her Britannick Majesty's vice-consul at tbe p«t«f 
Figueira, in Portugal, hereby certify that the tiap,^ 
description of which is extracted firom tbe «nffB/l 
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registry (now in my poMMsion), and is prefixed to this 
ny provisional iind conditional certificate, whicli vessel 
WMM driven on shore at this port, and in consequence of 
lanuge alleged to have i>een sustained was, at the in- 
itance of the late master Robert Elson Gumming, and 
ipon his responsibility, soki by the judge of the Tribunal 
>f Commerce of this town, on the 22nd Oct last post, 
irhich solo not beiug authorised by the original owner, 
[ have granted the present provisional and conditional 
certificate accordingly, that it be left to the deci»ion of 
Jie party or parties concerned in the said vessel, directly 
nr indirectly, in caee of their disapproval of tbe sale, 
» exercise their own rights, being at liberty to con- 
Irm it or not, as they think proper after the vcsseVs 
irrlval in England, provided also that a British subject 
lesidiug in a foreign country, and not a member of u 
Biitish factory or partner in a iionse actually carrying 
m business in the United Kingdom, be qualified to be- 
xmae owner of a British ship. That \Yilliam May, of 
SiUcombe, is the master of the said ship. That the per- 
KMi whose name is hereunder written has purchased all 
the shares in the before-mentioned ship. 

** (Signed) JoHif Richard JiIauuirk Cooke.*^ 
The Bonita was then laden with oranges, and on the 
19th Nov. sailed for Plymouth, where she arrived on 
the 26th Nov. She was there arrested by the pit. 

The purchase-money of the vessel was paid by the 
deft, to Mr. Bendell on behalf of the pit., and, less a 
deduction for seamen's wages, was on the 4th Nov. 
remitted to the pit- by two bills, one payable on the 
12nd Dec. 1850, the other payable on 4 th Jan. 1860. 
The pit. received the bills in ignorance of the true state 
of facts, but afterwards, and after he had arre&ted the 
Tea se l, he received payment upon them when they fell 
4]ie, and on the 11 th Feb. paid the amount into court. 
The insurance club did not pay on tlie policy. 

The evidence produced in the cauM established the 
^Kts as above ; but, on four points, the evidence was 
•eonflicting : — Fint, as to the amount of damage re- 
edved by the Bonita in tho collision and beating 
-igsinst the breakwater ; second, as to the possibility of 
'lepairing the vessel whilst lying in the sea-bay in its 
'toodition before the breach in the breakwater ; third, 
-• to the grounds for anticipating that the sea-bay 
vould silt up immediately upon the entrance to the 
Wboar being opened. In point of fact it did silt up, 
^ not until forty days after the harbour was opened on 
^ 26th Nov., and tlien partially only. Fourth, as to 
^ share of Mr. Bendell in the proceedings relating to 
the sale. There was some e\'ideuce that he had been a 
Htty to the original survey and the proceedings in 
^ commercial court, where he had certainly acted 
>• interpreter to the master, but Mr. Bendell'himself 
Wjioeed as follows : — 

" 9. On the 21st Oct 1859 (after the CkcaloUe 
'«■ sold) Robert Elson Gumming, the master of the 
^ittito, called on me, and said he wished the vessel to 
e sold, as tlie Charlotte had been, or his owners 
tight blame him for not doing so, or words to that 
fleet. On his stating that he had received no com- 
lunicatioa from his owner, and as I had received none, 
endeavoured to dissuade him from such a step, the 
lid achooner being so little injured ; and I proposed to 
at the vessel in a state to proceed forthwith to Lisbon, 
hicli oonld have been done at a small expense ; and 1 
iao read the law to him forbidding the sale of vesseht 
1 0ucb ctrcomstances as his without authority from 
le owners, and that without it ' such sale would be 
^ and Toid, to which he replied he would have tho 
iasel sold, in jostice to his owner, and if he did 
rong in so doing it was an error in judgment, or 
orda to that effect. I then told him it would be on 
a reapoiuiMlity. The paper writing annexed hereto, 
arkad. Bt is a tine extract from the Portnguese law, 
Id tlie translation at the foot thereof is a true and 



"Art. 41 do CJodigo Commercial Portuguez. 

*' 1401 . Fora do caso d*innavigabilidade legilima- 
mcnte provada, o capitao nao pode vender o navio 
sem authorisao especial dos donos d* elle : fazondo o, a 
vends 6 nulla, o o capitao obrigado a responder pessoal- 
mente por perdas o damnos, sem prejuizo da ac^ao 
criminal a ter logar. 

Translation. 
"Art. 41 of the Portuguese Commercial Code. 

"1401. When it is not lawfully proved that the 
vessel is not seaworthy, the master cannot sell her 
without special authority from her owners ; if he does 
so, the sale is null, and the master obliged to answer 
personally for losses and damages, and still subject to 
a criminal action if requisite. 

" 10. On tho 22ud Oct the said schooner was sold 
as she lay afloat, on the petition of the said master, 
and solely on his responsibility, by the judge of tho 
Commercial Court at Figuelra, and I was afterwards 
called upon to authenticate such proceedings in the 
said court, which I declined to do, on the ground that 
the sale was null and void, and merely recognised the 
signatures to the Portuguese documents in reference to 
the sale ; and I say that, by the law of Portugal, a 
sale of a vessel under the circumstances under which 
the Bonita was sold is absolutely null and void, as 
being made without a judicial survey of such vessel, 
and without the consent of the owners ; and I deny 
that the sale of the Bvnita met with my fullest ap- 
proval, or that I at all approved thereof, or that I 
considered a sale of the Bouita necesiiary, and the best 
course that could be pursued." 

The Admiralty Advocate and Spinks for the pit. — 
The law is quite settled that without absolute necessity 
the master is not allowed to sell his ship without the 
authority of tho owner, and this necessity must be 
proved by tho purchaser : {Fanny and Elmira, Ed- 
wards, 118; UuHter v. Parhr, 7 M. & W. 342 ; Eliza 
Comishj 1 Spinks, 46; Glatgow, Swabey, 146; Tiltorij 
5 Mason*8 R. 473.) All tho circumstances in this cose 
show that there was no urgent necessity fur a sole. 
Considering tho facility of telegraphic and postal 
communications between Figueira and Knglund, the 
master was bound to have awaited the positive in- 
structions of tho pit. before selling. Communication, 
if practicable, with tho owner, is essential to a 
valid bottouuy {OrieiUul, 7 Moore P. C. 408; 
Bonaparte, 8 Sloore P. C. 471); and a/orliori must 
be essentud to a valid sale. Upon tho evidence of Mr. 
Uendell we are entitled to say that the sale was, if not 
a fraudulent, at least a most unjustifiable act on tho 
part of the master and was void by Portuguese as well 
as by English law. 

Twiss, Q. C. and Clarkson contra. — It is not denied 
that a master has no right to sell without necessity, but 
it is equally clear that he has authority to sell, if there 
arises a necessity for an immediate sole. Tho cases cited 
on the other side establish this, to which many other 
cases might be added, as tho Atutralia (decided by the 
Privy Council), Swabey, 480. The court will judge of 
the necessity now, not by the actual event, but by the 
as])cct of the circumstances at the time when tho 
judgment of tho master had to bo funned : {IdU v. 
Tfie Royal Exchange Auurance Company, 8 Taunt 
755 ; 6'ome8 v. Suffme, 4 C. P. 282 ; The 8ttruh Ann, 
2 Sumner, 215.) The evidence shows that, at the time 
when the ship was sold, every reasonable person — tho 
owner himself, if he had been present — wouid have con- 
cluded she would be sanded up where she was lying, 
as soon as the harbour was opened on the 25th of 
Oct ; there was therefore such a necessity for an 
inunediate sale as tlie law requires. The master 
waited for telegmphic instructions, but received none. 
We also conteiid that the pit., by the telegram which 
he sent but which was never ieci»?i«i V^"] X^<b TCAiauec^ 
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and by hta letter of the 21 at Oct.; gave the master full 
discretionary power; and his intention is manifest 
from his claim on the underwriters for a total loss. 
But at all events the subsequent acceptance by him of 
the purchase-money amounts to a ratification of the 
sale : ^Hunter t. Parker, 7 M. & W. 342.) 

The AdmiraUy Advocate replied. 

Cur, adr, vulL 
The Giiabix>ttk. 

The circumstances in this case were very similar to 
those of the Boniia. The action was brought by the 
late owners of fifty- six sixty- fourth shores of the Char- 
lotte, to recover possession of their vessel, which had 
been sold at Figueira, on the 2l8t Oct., by William 
May, the master, who was also registered owner of the 
remaining eight shares. 

The CkarhUe was a schooner of sixty-three tons, 
registered in the port of Dartmouth; the managing 
owners were ^fes«rs. Fox, of Kingsbridgo. 

On the 24th Sept 1859 slie arrived at Figueira 
Roads, with a cargo of dried fish, consigned to John 
Maguire Cooke, the deft., and in crossing the -outer bar 
on the 27th Feb. to reach anchorage just outside the 
breakwater, she struck the ground and damaged her 
rudder-case. Her cargo was then discharged, and the 
vessel made ready for sea. On the 14th Oct. the col- 
lision took place with the Bonita, and the Charlotte 
was driven on shore, and at low tide abandoned. 

On the next day the CkarloUe was floated off and 
hauled into the sea-bay previously described. Tlie 
master took advice of the deft, as consignee of cargo, 
and a survey was held on the ship by the same sur< 
veyors as in the Boniia (Gumming only being substi- 
tuted for May), and they recommended to sell. The 
master then by deft.'s advice petitioned the Commercial 
Court, and on the next day (2 1st Oct.) the ship was 
sold by order of the court by public auction. The deft, 
was the purchaser for 210l On the 22nd Oct. the 
breach in the breakwater took place; and the deft, 
thereupon repaired the C^or/oMe, as he deposed, for 530/. 
He also obtained a ** letter of sale " from the Commer- 
cial Court ; and a conditional certificate of registry was 
given by Mr. Rendell, as in the case of the Bonita. 
On the 27th Nov. the CharlotU sailed with a cargo 
of oranges for England, where on her arrival she 
was arrested by the pits. The circumstances 
differing from those of the Bonita, relate chiefiy to the 
alleged confirmation of the sale. These were : first, 
the purchase-money, paid by the defts. to the master, 
was not handed over by him to the pits. ; secondly, the 
pits., after hearing of the accident to their vessel, sent 
no message either by telegraph or post to Figueura. 
They first received intelligence on the 17th Oct., 
through the following telegram from the deft :— 
" Figueira. Charlotte stranded. Injury great Repairs, 
600/. Likely condemned. Repaurs, great delay, through 
which may be sended and expense post,*^ (meant for 
•* sanded and expense lost)" On the 19th Oct they re- 
ceived from Mr. Matthews, the owner of the Bonita, a 
letter in these terms : — ** I have this day received the fol- 
lowing telegram : * Bonita and Charlotte condemned.' 
Inform Fox at Kingsbridge.'* On the 27th or 28th Oct 
they received a letter from May, the master, that the 
Charlotte was condemned ; and about the same date a 
further letter from him annoancing the sale. To these 
the pits, made no reply, either by telegram or letter, 
but on the 28th Oct they made a claim for a total loss 
on their insurers ; they did not become aware of the 
true facts relating to the condemnation of the vessel 
unUl after the arrival of the Bonita in this country. 
The insurers did not pay on the policy. 

The evidence as to the facts in dispute, except as to 
the participation of Mr. Rendell in the pro^edings, 
was precisely similar on both sides to that ui the 
Bonita, 

Jkanef Q.C. and Jotqth Sharpe for the pits. 



Twite, Q.C. and ClarJuoti for the deft. 

Counsel on either side argued as in the JBmdlB; aid 
it was further urged for the pits, that the delt, ascoh 
signee of cargo and adviser to the master, wis, under 
the circumstances, a trustee, or at all ereots oocapied 
a fiduciary character, and was therefore prednded fhn 
the right to purchase, even at an auction ; and tiie Al- 
lowing cases were cited : {^Pike r. Vi^ere, S Dr. ft 
Walsh, 262, 264; Ex parte BemuU, 10 Ves. 394; 
Ex parte Laeey, 6 Ves. 625; The Govermr mi 
Company of Undertakers /or raiting Tkamet W^ 
in Tork-huUdingt v. Mackenzif, 8 Brown ParL 0.42; 
Murphy t. O'Shea, 2 Jones & La Touche, 424.) 

ClKT.Olfe. flA 

March 2. — Right Hon. Dr.LusHiNOTOif. — Theaetwo 
cases, the Bonita and the Charlotte, must be decided « 
the same principles. The general circumstances are jnr 
ciaely the same in both. I shall address my attentia 
first to the Bonita, The question for me to detenniBt 
is, whether the sale of this vessel, the Bonita, by tk 
master, which took place at Figueira, in Portugal, « 
the 22nd Oct 1859, was valid in law. To pan tk 
property frem the pit., who was the original owner, tit 
the deft, the purchaser, there must be proved a nla 
valid by law ; but by what law ? I am well awaxe tbit 
a difference of opinion may prevail upon the qoeitiot 
what law is to determine the validity of the sale of a 
British ship abroad by the master (Madachlan on Shi^ 
ping, 1 55 — 1 63) ; but upon the present occasion I dooat 
consider myself obliged to enter into that controvenf. 
I discard all consideration of Portuguese law ; if tint 
law was to be relied upon, it ought to have bea 
specially pleaded, so as to have given the purchaser fa& 
notice, and moreover the court would have requirtd 
the assistance of some skilled persion in Portuguese Isr. 
The law by which I shall try the case is that law by 
which all such cases have hitherto been tried in thisoout. 
I have considered all the authorities which hate bed 
cited, but I do not think it necessary to make a focnid 
declaration whether the law I proceed upon is poralf 
municipal, or whether it has any commixture of it\A 
is termed the maritime law of Europe. It mSm 
to say, that I adopt the law as laid down by Lord Gi^ 
ford, that it is not sufficient that a sale \AbonaJideai 
for the benefit of all oonoemed, unless it be also Aon 
that there was an urgent necessity for a sale beiiigi*' 
sorted to : {Robertton v. Clarke, 1 Ring. 450.) iid 
further, that the proof of this necessity lies upon Ai 
purchaser. The distress of the vessel may be so nrgait 
as to leave the master no alternative but an immednli 
sale ; any delay may be destructive of the intereitif 
the owner ; but where there is a possibility of oon- 
municating with the owner without such consequenoo^ 
I hold it to be the first dnty of the master to oomBA* 
nicate with the owner and await his mstrucUons. FM^ 
haps I should not ventiure to found a judgment advent 
to the purchaser on the single fact of the mseter 
having omitted to communicate with the owner wImi 
communication was practicable, but I strongly inditt 
to the opinion that the sale of a ship in such drcas- 
stances would be null and void. In the present etfi 
the sale took place at Figueira on the coast of Pa^ 
tngal, no remote country where communication inl^ 
the owner and insurers was a matter of difficnlty^ii^ 
would have occupied a long space of Ume ; in leas tbtf 
twenty-four hours there was conunmdcation with 
£nghind by telegraph, and in a few days by pi^ 
These are circumstances of great importance. [Tk* 
learned judge then examined in detail the pleadh^ 
which set forth the leading facts of the oise.] Hariflg 
thus stated the general proposition of law wliich I hi** 
to maintain, and the pleadings, I will now state tht 
more particular questions, partly of fact aai 
partly of law, which it is my duty to ooin(k& 

I These are : first, what degree of dainage the BotH^ 
sustained by the collision and driving igainit tk* 
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water; second, the poesibility of repairing the 
in the sea-bay where she was Ijring; third, 
ter there was any reasonable prospect of getting 
issel out of the sesrbay, or whether, from the 
iar cirenmstanoes connected with the breakwater 
he new entrance to the harbour, it was reasonable 
•nelnde that the ressel could not be rescued; 
J, whether the master took the proper means to 
tunicate with his owner, and whether he ought 
» have taken other means and waited longer before 
ooeeded to a sale ; fifth, the sale itself, whether it 
properly conducted — whether it had tho advice 
ipprobation of those who ought to have been con- 
I (this will include consideration of the conduct 
the parties concerned, the master, the purchaser, 
EKendell and the owner) ; sixth, whetler the pit. 
y conduct on his part concurred in or ratified the 
[The learned judge then examined the evidence 
>th sides, stating his conclusions as follows] : — 
lot possible upon this conflicting evidence to esti- 
accnrately the damage which this vessel had 
ed ; but, in order to put the case as favourably as 
lie to the purchaser, I am willing to admit that 
IS perhaps considerable ; but then I am also of 
>n that it might have been repaired in the place 
t the vessel lay, as in fact was afterwards done, 
the next point, I think it is proved, and it is the 
^tat part of the deft's case, that at the time of the 
here was a probability that the place where the Bo- 
ly might be sanded up, and her egress made doubt- 
i say a probabiUty, for I do not think the evidence 
s the case further. I have already said, and I repeat 
it I enthrely concur in the argument urged for the 
that the court has to consider the reasonableness 
i master's judgment, and should therefore look to 
^ate of facts existing at the time when the judg- 
was formed, and not to the actual event which 
produced by cirenmstanoes which could not have 
foreseen. But I have come to the conclusion 
pfevious to the sale, it was only a probability that 
^ress of the vessel would be rendered impracticable; 
specially for this reason, that the sanding up of 
reek could not follow immediately upon the en- 
e to the harbour bemg open, but must have taken 
considerable time, as the subsequent fact serves 
licate, for after the harbour was opened on the 
Nov. forty days elapsed before the creek was sanded 
ind then only partially. The proceedings m the 
nereial Court deserve only the briefest notice. The 
tx presented a petition to that court on the 21st 
aiMl the court authorised the sale to take place 
ext day. I cannot deem this to be a judicial pro- 
Dg,jsnd indeed I do not think it was msisted so to be. 
sndttct of the master with respect to the sale I 
der highly to blame. He was bound to have 
died with the sgent for Lloyd's, who he ought 
ive known was in all probability the protector 
« real interests at stake, namely that of the 
en, and who also filled the office of British Vice- 
ol at the port — an officer whose peculiar duty it 
to advise and render assistance in all matters 
ing to British shipping. It is established to my 
fadaon that Mr. Bendell disapproved of the in- 
id sale, and very clearly so expressed himself to the 
er; and the master was therefore highly culpable 
weeing to a sale in defiance of that advice and 
ing. But what is of geater consequence still, 
> was in my opinion ample time and opportunity, 
Bot seriously risking the property, for the master 
nre telegraphed to the owner and to have waited 
instmctions. And now as to the conduct of the 
, the pnrchaaer. It is not at all necessary for this 
ioa for the court to question the bona fides of the 
or the master. It is enough to say that the deft. 
;be presomed to have known the caution which he 
boQDd to exercise in making a purchase of a 



British ship from the master acting without autho- 
rity from the owner, and that he neglected to 
use any such caution. I think that he was bound to 
have made inquiry into all the facts relatmg to a com- 
munication between tho master and owner, and that he 
was further bound to have advised with Mr. Rendell, as 
vice-consul and Lloyd's agent, and that he ought not 
to have made the purchase without the approbation of 
that officer. On the consideration of all these dr- 
cumstaoces I have no hesitation in saying that 
the sale of this ship on the 2 1st Oct. by the 
master to the purchaser was an illegal transaction. 
It was a sale without necessity and without the autho- 
rity of the owner. The only question, then, remaining 
Is, whether the pit by any conduct on his part has con- 
firmed the sale. The confirmation of the sale by him 
would undoubtedly be a good defence to the purchaser. 
But what is a confirmation ? An approval of a 
measure already taken or announced to be about to be 
taken, with a knowledge of all the important circum- 
stances. A man cannot approve that which he does 
not know. Confirmatbn resembles condonation : 
knowledge is a necessary constituent part. Now it is 
clear that the telegram was despatched by the pit on 
the 2l8t Oct. without any further knowledge on his 
part than that the Bgnita had gone ashore at Figueira 
in a gale of wind. He says expressly, " Is Bonila a 
total wreck? Say if repaired or abandoned." The 
letter of the pit of the same date was received after 
information that the vessel had been condemned, but 
the pit knew no more. He says, ** 1 hope tlie wreck 
will be sold well," evidently supposing that the ship 
was a wreck, which she was not, nor anything like it 
Nor do I see anything in the further correspondence 
which can be construed into a ratification of the sale by 
the pit The claim for a total loss which the pit 
made upon his underwriters on receiving the telegraph 
of the first accident is open to the same observation. 
By the very imperfect ii^ormation afforded to the pit 
he was in the first instance placed in considerable dif- 
ficulty. His vessel was iniured, and of course it was 
of tho utmost importance to him, in the belief created 
by that imperfect informaUon, to secure the protection 
of his policy, and he therefore immediately made his 
claim for a total loss. Bat this is no confirmation of 
a sale to the purchaser under circumstances quite 
different from those which the pit. believed 
to exist It has been urged, however, that his 
conduct as to the purchase-money did amount 
to a confirmation of the sale. The pit received the bills 
for the purchase-money, and presented them for pay- 
ment ; he received the money, and he inmiediately paid 
it mto the registry of this court. I agree that a re- 
ceipt of purchase-money Is generally to be considered 
as a ratification of a sale, but, in my opinion, for a 
receipt of money so to operate, the money must be re- 
ceived with the intention of the receiver to appropriate 
it to his own use, and I think I might add, with a 
knowledge of the facts relating to the sale. It is said 
that the pit ought to have given the purchaser earlier 
intimation of his dissent from the sale, so as to have 
prevented the purchaser incurring the expense of 
repairs ; but to this it may fairly be answered that the 
pit had no adequate information of the facts, and that 
to have declared his dissent to the purchaser would 
have been a warning to him not to seud the ship to 
Enghmd, and so the pit would have shut himself out 
of his own remedy. I am clearly of opinion that nei- 
ther by the correspondence nor by the receipt of the 
purchase-money did the pit ratify the sale. I have 
now disposed of the whole case. I will only add that, 
looking at the great moss of valuable property in ship- 
ping intrusted to the care of British masters, and con- 
sidering the great losses which may accrue from the 
disposal of that property without the authority of the 
owners, I am not inclined to reUx the law concerning 
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-sales by masters abroad beyond the . limits laid down 
by the Superior Courts. I pronounce for tiie restora- 
tion of this vessel to tbe pit. with costs ; bat 1 do not 
give damages. 

The Learned Judge then proceeded to pronounce a 
similar decree in the CharioUe. — The sale by May 
was not justiBed by any necessity, and was not con- 
firmed by the owners, and was therefore wholly in- 
valid. The only point in favour of the deft was the 
alleged amount of repairs executed at Figueira; but 
that was grossly and manifestly exaggerated, and the 
^ence of the owners, who had been deceived by exag- 
gerated and false information could not be construed into 
a confirmation of the sale. 

Braikenbridge, proctor for the owner of the Bomia, 

FarreTf French and Taikam, proctors for the owner 
of the Charlotte. 

Clarhton^ proctor for the deft m both cases. 



, — « 



COXJBT OF ADMIBAIiTY. 

Beported by Wm. O. CHAnnnr, Esq., Barrlster-at-Law. 

Thb Lyra. 
<7ofitfum — Admiralty regulationt — Lights — Produc- 
tion of witneuet-^Cotlt, 
Jn a collision m/, the Court of Admtraltjf awards 
the fuU amount of the damage against the impug- 
noHt vessel if she is in default; and, m order to 
save expense, it has latlerlg adopted the practice of 
finaUg disposing of the main question b^ore pro- 
ceeding to inquire into the amount of the u^urg, 
which mag become unnecessarg under certain ctr- 
eumstances. 

This was a cause of collision, in which the owners 
of the sdiooner Sweetheart of Belfast, Messrs. Philips, 
Moore and Sweeny, of Belfast, sued the Londonderry 
Steamboat Company for the loss ot their schooner, 
which had sunk in the Lrish Channel in consequence of 
« collision with the Lgra, of Londonderry (James John 
Wheeler, master), a steamer, the property of that com- 
|>any, through the alleged fault of the latter vessel The 
JSweetheartj of Belfast, a schooner, 125 tons burtlien 
^John Black, master), with six hands and a cargo of 
€oahi for Belfast, sailed for that port from Maryport on 
the 23rd Dec. 1859, and, in prosecution of her voyage, 
liaving passed the Mull of Galloway about six miles 
•off, about half-past one o*clock on the morning of the 
24th (Saturday), saw the mast-head light of a steamer 
'Coming towards her from an opposite direction, and 
then distant about one mile. The course of the schooner 
was N. W. by W., that of the steamer S E. by S. ; 
the wind blowing strongly from S£. with occa- 
sional showers, the night dark, but clear at times, 
and the schooner going about six knots an hour under a 
single-reefed topsail, the speed of the steamer being 
«bout the same. Immediately on sighting the steamer's 
iight, about one point on her port bow, the schooner 
ported a little in order to catch the steamer's red or 
port light, and then, having done so, ported more, in 
order to pass her on her port side, so as to avoid any 
collision ; a signal lamp with a bright light burning in 
it being held dl the time over the port bow of the 
schooner by the look-out man ; the Admiralty regula- 
tion lights also burning. In a very short space of time, 
and before she had gathered way on her, after porting, 
the schooner lost the red light of the steamer, and almost 
immediately after the steamer and she came into contact, 
the jib-boom and the bowsprit of the schooner taking 
the starboard paddle-box of the steamer, the wheel of 
which, in its revolution, as the vessels closed on their 
starboard sides, carried away the jib-boom, bowsprit, 
starboard cathead, stauncheons, and the starboard 
4Uiohor, as it lay lashed to the cathead, in-board, to- 



gether with its cham and the stayssiL All I 
swept within the paddle-box, by the qoarfeer i 
of the wheel, and fixed there, damaging Uie floats, sod 
forcing one of them through the iteiuiier's side^ whsnkj 
a large hole having been made, the sea-water flsesd 
in and filled the engine-room. One remaikafals c^ 
cumstance attended the wrenching away of tke ssAk. 
The quickness and force of the actkm of the whedmn 
such, that the chain was dragged up firom the k»ekier «f 
the schooner, and coiled twice round the windlaM^ ud 
keeping its hold for a time served to check the prapw 
of the steamer. Providentially so for two of the sesm 
of the schooner, as they were enabled thereby to nm 
their lives by gettmg upon the stem of the stssni^ 
just before their own vessel, cut in two by the viokon 
of the injury, and drifting down the steamer^s side,iiik 
under her stem — the captain, a boy, and two \uaik 
going down in her; a fearful sliriek, through the diik- 
ness of the night, the only and the last aignal of thsr 
unhappy fate. No efforts were made to save them « 
the part of the steamer. The damages for los d 
ship and cargo were laid at llOOiL, and the Wsmd 
the collision was attributed to the steamer, for bsfiig; 
when seeing the schooner, put her helm to starbon^ 
instead of porting, as the schooner had done. Hi 
case was, by consent, heard viva voce, and Cspta 
Philip T. SomervUle, B.N., and Captain ThoMl 
Crosbie, of the Merchant Service, presided with lii 
Lordship as assessors. The unpugnants* case vm^ 
that the accident occurred through the default of tk 
schooner, who, as they allied, had not the Adninl^ 
reguhition lights ; and that the signal light which m 
shown from the schooner, and which they admittii 
they saw, was exhibited too late, and at too short s dis- 
tance to permit them to do anything i J as to svod 
the immediate danger of running irV the scbooMi^ 
except by starboarding. They also 'lasisted that til 
schooner should have held on her ooorse, aud sot 
ported. Their case further was, that they themnlm 
suffered great loss and damage by the collisioo, lad 
that it was not in their power to give any aid to thi 
sinking vessel. 

Dr. Tom^^Md and Dr. Elnrngton, for thepraiai- 
vents, cited The Cleopatra, I Swab. 135. 

Dr. Gibbon and Dr. Chatterton, Q.C.,for the impie- 
nants, cited The Ceres, I Swab. 250, and J%e Jmfk 
Somes, 1 Swab. 185. 

Kklly, J. addressed the assessors, to inform tiM 
of the facts of the case as established upon tki 
evidence, so as to obtain their opinion, as nint i wi 
men, upon the real question at issue, namely, iM 
party was to blame ? He minutdy recapitulatid thi 
main points, and said the balance of the evidenoi «■ 
to show that the schooner was provided with lights, iid 
that in porting they had complied with the ngi^ 
tions of the statute in that respect He stated tM 
he had reasonable cause to be dissatisfied at ooliii 
witnesses not being produced on the part of the defth 
whose testimony was of much moment, and for wkfli 
absence no excuse had been assigned. The etidMi 
as to the look-out was open to serious observation ifl^ 
time, no matter how short, had been lost between til 
report of the light seen from the schooner ovtf I* 
bow and the order of the captain of the stesoMi^ '^ 
consequence of it That order also appeared to Ik* 
been given without due reflection, and no order vhi^ 
ever was issued at the same time, or at all, to step^ 
reverse the engines. He would submit the foUowiiV 
questions to the assessors, and obtain their opiuii> 
and views respecting them. 

1. Whether the courses of the respective v«Mk 
were such as that, by continuing in them, they cui til 
risk of coming into collision ? 

2. Whether, under the drcumstanoes of the ctf^ 
the schooner pursued the proper course in porting ^ 
heUn? 
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r there were any, and what, circnm- 
nediate danger in the case, which justified 
1 patting her helm to starboard ? 
r the fact of the steamer seeing only the 
' the schooner could be considered a jos- 
the steamer haring put her helm to star- 

ih reasel is the collision to be attributed 
isons? 

lip retired with the assessors to consider 

questions, and in half an hour they 

the bench, and read the following an- 

i question. Had the ressels continued in 
[▼e courses there would have been a risk 

ind question. Most undoubtedly. 

d question. None whatever. 

-th question. Certainly not. 

h question. That the collision was attri- 
to the steamer Z^ro, for having put her 

>ard when she should have, ported. 

— All the circumstances of this ease 

atters of anxious consideration to these 

d myself; and the conclusions arrived at 
to my several quesUons have been fully 
me. I, therefore, pronounce my decree 

ners, with costs. 

of the damage was, on a subsequent day, 

ibout 85(ML 

promovents, John T, Hamerton. 

impugnants, Bt^fert C. Lee. 



r OF COMMON BENCH. 

ASXSL Thomas Evaks and W. Matb, Eiqrt., 
. BARlAtenMit-Law. 

Vay 25 and 31, and Jufy 8. 

Phiupot V, Swan. 
chartered freight— What a Mai km^of 
freight by perils of the eea, 
I* inturtd for a vessel chartered for a 
fondycHff Bay, cohere there is a roadstead, 
ghiy miles up the comUryfor a cargo of 
and then to proceed therewith to Swan- 
vessel proceeded to her destination and 
he her cargo on board, and ofier having 
ard 150 tons, and being ready to com- 
Tading, a storm arose which obliged her 
a, in doing which the cable was stramed 
tpstan bocame useless, consequently the 
a/* the cargo could not he taken on board 
tmage was repaired. The vessel did not 
6 Cape, where the means of repair could 
btained, but beat about the coast for some 
the wind changed, and she then ru for 
whereit was found that the damage vndd 
ired, and the master therefore proceeded 
with the cargo short by 120 tons, which 
ipped: 

re was not a total loss offr^ht by perils 
u the damage was not of an extraordi- 
der, but suA as was capable ofrepaxr, 
t means of repair were within a reeuon- 
e, viz., at the Cape, and consequent^ that 
9 occasioned by the master going to St, 
tad of there. 

I action on an insurance on a chartered 
Dts of which are sufficiently set out in the 

lynum with him) showed cause. — The 
and that what the captain did was what 
ler miinsured would have done, the only 
IS this or was it not a total loss of freight 
leflning of the policy ? The jniy found 



that the captain went bond fide to St. Helena for re- 
pairs, and not finding them there went on to Swansea* 
In this manner the original voyage was gone and aban- 
doned : there was a disability to take in the remainder 
of the cargo, and even the freightf and afterwards a 
justifiable abandonment of the voyage. Sh6 fulfilled 
her voyage by taking all the ore which she could on 
board the vessel Where the voyage is justifiably aban- 
doned, there is a total loss of fi^ight The cases cited 
in moving the rule are not authority here : {Mordy v» 
Jones, 4 B. & Cr. 394.) [Btlbs J. — Do you say 
there was a physical impossibility to take on board th» 
cargo complete ?] Yes ; that is admitted on all hands. 
We say that the voyage was completed when the vessel 
delivered her cargo at Swansea. The cases cited show 
that mere delay or detention on the voyage is not a 
loss of freight. In the oases cited by the other side, 
the cargo was on board, which was not the case here : 
(1 Phil, sec 1142 ; Enerth v. Bmlik, 2 M. & S. 228; 
Moss V. Smithy 9 G. B. 94; that case has no applicability 
here. Here it stands as a fact that the loss of freight 
was occasioned by the perils of the sea, as but for these 
perils the vessel would have taken on board her full 
cargo. This, therefore, was a loss of freight within 
the meaning of the policy : {DeooMx v. Hanson, 5 Bing.. 
N.. G. 510.) The voyage mentioned in the charter- 
party was at an end ; the ship was disabled at the place 
of loading, and obliged to make the voyage home in 
that disabled state. Furthermore, whether the voyage 
was ended or not, or it was reasonable that the captaia 
should go back again for the ore ; these were ques- 
tions for the jury, and no such question was put. 
They also cited Francis v. Sarsfield, 6 £. & BI. 192 ; 
Cannon v. Lever, 1 B. 243; Worms v. Storey, 11 
Ex. 427; Mount v. Larkins, 8 B. ; Anderson v. 
Wallis, 2 M. & S. 240 ; Everton v. Smith, 2 M. & S. 

Bovill, Q.G. {Archibald with him), in support of 
the rule, contended that there had been no loss of 
freight within the meaning of the policy. They cited 
Sehilitz v. Denny, 4 E. & B. ; McCarthy y. Abell, S. E. 
318 ; Driscol v. Patmore, I Bos. & Pul. 200; Faulk- 
ner v. Ritchie, 2 M. & S. 209 ; Stewart v. Greenock 
Marine Insurance Co., 1 McQ. H. of L. Gas. 828; 
Chapman v. Benson, 2 H. of L. Cur, adv. vuU, 

July 8.— WiLLKS, J. now delivered the judgment of 
the court. — This was an insurance on a chartered freight, 
chartered for a voyage to Hondycliff Bay, where there 
is an open roadstead, and then eighty miles up the 
country for a cargo of copper ore, and proceed there- 
with to Swansea, at the rate of so much per ton. The 
vessel proceeded to Hondycliff Bay and received part of 
the cargo; she had commenced taking on board 150 
tons, and was ready to complete her loading, when a 
storm came on and she was obliged to put to sea ; in 
doing so the cable was strained, and the capstan was 
found to be useless until it should be set straight, and 
the remainder of the cargo could not be taken on 
board without repairing the damage. «The vessel did 
not ran for the Gape, where the means of repair could 
have been obtained, but she beat about the coast for 
forty-eight hours ; when the wind changed the current 
set in, and she then ran for St. Helena. The master, 
according to the evidence, expected to be able to return 
for the rest of the cargo. On arriving at SL Helena 
it was found the damage cotdd not be repaired, and 
the master resolved to proceed to Swansea, which he 
did, with the cargo short by 120 tons, which were not 
shipped. ' The jury found the master had acted 
throughout as a prudent owner uninsured would have 
done. The question is, whether there was a total loss 
of freight on the 120 tons by perils of the sea ? We 
are of opinion that there was not • The damage done 
was not of an extraordinary character ; it was capable 
of repair, and the means of repair were within a 
reasonable distance. If the master, instead of ^in^ 
to St. Helena, 800 man oS,\ai^ ^ftOKSM^seALAA^^^^^^ 
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180 miles offf the damage ooold have been repaired, and 
the freight in question earned. The loss has been caused 
from the going home, instead of repairing at the Cape 
and returning for the rest of the cargo. All the 
finding of the jury amounts to is, that the master in 
going to 8t. Helena made the choice that a prudent 
man uninsured would have made as to the place at 
which to repair. But the choice, though apparently 
prudent, turned out to be a mistake, and so, not by 
sea damage, which if it was capable of repair it ought 
to have been repaired, the loss happened. In 
effect, the master lost the freight by reason of his 
not proceeding to the Cape to repair, and then going 
to Hondydiff Bay to take in the rest of the cargo ; and 
there was no peril of the sea to prevent him doing that 
If the wind had continued north-west he would have 
done so, and would have earned the freight for the 
underwriters, and would not have incurred the conse- 
quence of delay occasioned by the change of the wind. 
Much reliance was placed by the pit. on a passage in 
^Ir. Phillips* able work on Insurance, s. 1142, where 
he says that insurance on freight covers the risk of loss 
of freight by partial loss either of the ship, if the ship 
is pre?ented from transporting the cargo, or the loss 
of the goods by a peril of the sea, whereby the earning 
the freight is prevented. He goes on to dispute the 
decision in Mordy v. Jonet^ where it was held the 
underwriters were not liable for loss of freight, which 
mi;;ht have been earned, but at the expense of drying 
and repairing the goods sea damaged, which would 
have exceeded the freight ; and he particularly objects 
to the principle of Lord Tenterden's judgment, which 
is founded in part on the danger of encouraging cap- 
tains to go home and charge the underwriters, but 
challenges it however on the ground that, in Mordy 
v. Jones^ according to the learned author's view 
of the facts, a part of the cargo wss virtually 
lost. Wo must observe that m this respect he 
appears to have mistaken the facts of the case. 
The goods could not have been made fit to be car- 
ried except at an expense exceeding the freight, but it 
nowhere appears in the report that they were worth 
many times over the necessary expenses, or if the goods 
had been the subject of the insurance, they could have 
been said to have been constructively lost as between 
their owners and the underwriters. If the goods were 
worth lOOOt, the freight lOOL, and it costs 105/. to 
make them fit to be carried, they would not be worth 
repairing for the sake of the freight, and yet they would 
be short of being lost by 895/. The reasoning of Lord 
Tenterden on the decision has not been successfully as- 
sailed. In Mou V. Smithy 9 C. B., it is held that the 
freight is lost because the expense necessary to repair 
is greater than the freight. Cresswell, J. says the 
loss was by the prudence of the owner and not by 
peril ; and Maule, J. says the prudent owner principle 
only applies to a constructive total loss of the ship or 
cargo, if dama^ thereby, not to the expense and 
labour of earning freight. Here the captain was pru- 
dent in fleeing from the storm, but he was not pre- 
vented by perils of the sea firom procuring necessary 
repairs and earning freight. The rule to enter 
the verdict for the underwriters must therefore be 
absolute. 



COXJBT OF ADMIBAIiTY. 

Beported by VEaaoif LosHmcTOM, Esq., Barrlster-at-Law. 

Thursday f March 21. 

The Harriet. 

Wages-^Special corUract—n 4 18 VicL c. 104, 

M. 149, 157, 189. 
The Court of Admiralty hoM no Jwntdiclum over a con- 
tract for wages different from the ordinary mari- 
ner's contract 
2^e \S9th eeetion of the iferchant Shipping Act 1854 



bars a seaman from recovering wages I 
in the Court ofAdmiraUy^ except in the i 
therein specified. 
The pit. signed the ship^s artidet c 
5/. lOs. per month. He also verbally ag 
owner to act as purser^ and superintei 
accounts fur 41, 10<. per month adi 
served afterwards in both capacities^ 
claimed 63/.* 
Held, that the parol agreement was in 
stances a special agreement, which the 
not enforce ; and the claim thus fallin 
was dismissed altogether. 
The pit., George lines, sued the Britbh 
for wages; claiming for wages as mate i 
as wages for superintending the ship*s di 
The action was defended by John B^rso 
of the bhip in possession. 

It appeared that on the 16th Nov. 18! 
Harriet was lying at Hartlepool, designee] 
to Carthagena in Spain, John Winspear, 
the vessel, verbally engaged the pit. 
mate, at the rate of 5/. 10«. a mouth, ani 
into a further agreement with the pit th: 
take the management of the ship's account 
intend the ship's disbursements during 
This latter agreement was not reduced to 
on the ship's articles, which the pit. signet 
Nov., he was entered in the capacity of mi 
of 5/. lOf. per month, receiving at the sami 
vance of the like sum. The pit. sailed on tli 
besides acting as mate, superintended the si 
ments according to the oral agreement. On 
the vessel to this country he was discharg 
upon brought this action. The services of 
not disputed, but it was contended by the 
pit. could notVecover any wages not specific 
articles, and this being so the claim fe 
statutory limit of 50/. The following s 
Merchant Shipping Act, 1854 (17 & 18 
were referred to in the argument : 

Sect. 149. The master of every ship, 
of less than eighty tons registered tonna^ 
employed in trading between different 
coasts of the United Kingdom, shall < 
agreement with every seaman whom he 
from any port in tJie United Kingdom 
crew in the manner hereinafter mention 
such agreement shall be in a form sanct 
Board of Trade, and shall be dated at tl 
first signature thereof, and shall be a 
master befure any seaman signs the sa 
contain the following particulars as terra.* 
is to say : — 1. The nature, and, as far 
the duration of the intended voyage or 
2. The number and description of the cr 
how many are engaged as sailors; 3. 
which each seaman is to be on board or t 
4. The capacity in which each seaman i 
The amount of wages which each searaaii 
6. A scale of the provisions which are tc 
to each seaman; 7. Any regulations as 
board, and as to fines, short idlowance of 
other lawful punishments for misoonduc 
been sanctioned by the Board of Trade 
proper to be adopted, and which the p; 
adopt. And every such agreement shall 
as to admit of stipulations, to be adopt4 
of the master and seamen in each 
advance and allotment of wages, ai 
tain any other stipulations not contrary 
vided that if the master of any ship beh 
British possession has an agreement 
made in due form, according to the law 
sion to which such ship belongs, or in ' 
were engaged, and engages single seamei 
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Kingdom, such seninen muy sign the agreement sii 
made, and it shall not be nccessiiry for them to sign 
an ai^reement in the form sanctioned bj the Board of 
Trade. 

Sect 150. In the case of all foreign-going ships, 
in whatever port of her Maje8t7*8 dominions the same 
are registered, the following roles shall be observed with 
respect to agreements, that is to say : — 1. Every agree- 
iiicnt made in the United Kingdom (except in snch 
cases of agreements with substitutes as are herein- 
after specially provided for) shall be signed by each 
at.>:iman in the presence of a shipping master ; 2. Such 
shipping master shall cause the agreement to be read 
over and explained to each seaman, or otherwise 
iwoertain that each seaman understands the same 
before he signs it, and shall attest each signature ; 
3. When the crew is first engaged tbe agreement 
shall be signed in dnplicate, and one part shall be re- 
tained by the shipping master, and the other part shall 
contain a special place or form for the descriptions and 
signatures of substitutes or persons engaged subsc- 
c^uently to the first departure of the ship, and shall be 
delivered to the master ; 4. In the case of substitutes 
engaged in the place of seainon who have duly signed 
the agreement, and whose services arc lost within 
twenty-four hours of the ship's putting to sea by 
death, desertion, or other unforeseen cause, the engage- 
ment shall, when practicable, be made before some 
•hipping master duly appointed in the manner licrein- 
before xpecitied; and wlienever such last-mentioned 
engagement cannot be so made, the master shall, before 
the bhip puts to sea, if practicable, and if not, as soui: 
afterwards as possible, cause the agreement to lie read 
over and explained to the seamen ; and tlic seuuien 
•hall thereupon sign the same in the presence of a 
witness, who shall attest their signatures. 

Sect. 157. If in any case a master carries any seaman 
to sea without enteringinto an agreement witli him in the 
form and m>inner, and at the place and time hereby in 
such case«( requu-ed, the master, in the case of a forcigri- 
goin<; Hhip, and the master or owner in the case of n 
honic-traUo ship, bhall for each such offence incur a 
penalty not exceeding five pounds. 

StHJt. 189. No suit or proceeding for the recnyery of 
wage.-} under the sum of 50/. shall be instituted by or 
on behalf of any seaman or apprentice in any Court of 
Admiralty or Vice- Admiralty, or in the Court of Ses- 
sion in Scotland, or in any superior Court of Uocord 
ill her Majesty's dominions, unless the owner of the 
ship is adjudged bankrupt or declared insolvent, or 
nrihiss the ship is under arrest or is sold by the autho- 
rity of any such court as aforesaid, or unless any jus- 
ticiM, acting under the authority of this Act, refer the 
c ise to be adjndged by such court, or unless neither the 
owner nor master is or resides within twenty miles of 
tho place where the seaman or apprentice is discharged 
or put ashore. 

Tristram for the pit. — The pit seeks to recover 
wages .IS mate and as purser. A purser to a ship is 
couiiidered as a seaman, both by the practice of the 
court and the terms of the Merchant Shipping Act 
1^5-1, sect. 2, which provides that the term " seaman" 
shall include every person (except masters, pilots and 
apprentices duly indentured and enrolled) employed or 
engaged in any capacity on board ship. It is true that 
the agreement of wages for superintending tlio ship^s 
aciX)unts is not in the ship*8 articles, but that is imma- 
terial to the right of the pit. It was the fault of the 
m^ister, who may have rendered himself liable, under 
tlio 1 57th section of the Act, to a penalty ; but a sea- 
man who has actnally ferred on board a ship, is always 
entitled to recover wages in this court. The present 
statute does not, like some of the previous statutes, 
contain any proviso expressly declaring that the ship's 
articles shall be eonclusive and binding on all parties. 
Authority is in favour of the pit. In the Prmc« 
Mak. Cas. 



George^ 3 Hagg. 376, Sir John KichoU allowed a purser 
to recover a round sum of money agreed upon before the 
voyage, although in the ship's articles his name was 
entered with no wages annexed. In that case, also, 
the JaabtOa^ 2 C. R. 241, on which the other side will 
rely, was distinguished. Sir John NichoU says : " An 
agreement for wages may be made by word of mouth or 
in writing ; the mariner incurs no forfeiture or penalty 
by not signing articles, it is only the master who does 
so. There might be another question, whether the Act 
of Geo. 2 applied, for it was repealed a few days 
after the ship sailed, and the services were mostly 
perfonned, and there was no suggestion in the argu- 
ment that they were not duly perfonned, after its 
repeal. The case of the JtabeUa, 2 C. U. 241, has 
bc«n relied on; there, articles were signed, and a rate 
of wages was specified in the articles ; the claim for 
the wages was admitted, but the court refused to 
admit a claim — in itself not very favourable — set up 
for the value of a slave under a custom of trade ; that 
case cannot apply where the articles do not specify any 
wages ; and where the only proof as to wages is from 
facts dehoTB the articles. There are cases in this court, 
and recent ones, in which it has been held that the 
articles, where there are no wages specified, are not 
conclusive. Such was the case of the Porciiptne, 
1 Haeg. 379, in which Lord Stowell sustained a 
qwmtum meruit ; and can it be held in this case that 
the man is not to have any compensation ? The law 
favours a mariner suing for wages. Lord Tentcrdcn 
says : ** Every officer except the master may sue in the 
Court of Admiralty, and may, by the process of that 
court, arrest the ship as a security for their demand or 
cite the master or owners personally " (Abbott on 
Shipping, Sheets edit. 588) ; and a case in Sayer's Rep. 
in there referred to ; that was a suit in the Admiralty 
by the surgeon of a ship, for wages due upon a contract 
in writing entered into upon land ; and Ryder, C.J., 
said : '* As the surgeon of a ship is under the command 
of the master, and is as much obliged, if called upon 
by the master, to assist in navigating the ship as the 
carpenter, he is to be deemed a mariner ; " so in this 
case the pnrscr has signed the mariner's contraact, but 
that is not so much to settle the rate of wages as to 
point out the voyage and enjoin the party who signs 
the contract to obey " all lawful commands." And Sir 
Dudley Ryder adds : " Upon considering all the cases, 
we are of opinion that the privilege of suing in the 
Court of Admiralty for wages does extend to every 
person employed on board a ship except tlie master ; '* 
and it was also held in that case that a mariner may 
sne on a contract made on land, not being under seal.** 
This decision would seem to be conclusive as to the 
present case. Hero the pit was entered on the articles 
us mate, but he pertbnned the duties of purser under 
a separate verbal agreement. This agreement cannot 
be fairly described as a special agreement, so as to oust 
the jurisdiction of this court. In Abbott on Shipping, 
10th edit. 482-48G, it appears that in the cases of 
0]ty v. Child, 1 Salk. 31, Day v. Serfc, and Howe v. 
Nappier, 6 Burr. 1944, the only cases of the kind iu 
which a prohibition has been granted, the contract 
was in each case under seal, and container^ special 
covenants of an unusual kind. Here the contract was 
oral and of a purely ordinary description. 

7Vu9, Q.C. anil Clarkson contra. — ^Tho statutory 
ship's articles were signed three days after the oral 
agreement, and to admit the oral agreement would be 
not only to defraud the statote, but to vary a written 
document by narel, which cannot Iw done : (^Pickering 
V. Dowsfy-f 4 Taunt. 784; Trueman v. Loder, 11 A. 
& F ,,97 ; Potoell v. Edmunds, 12 East, 9.) The 
yvvat has been expressly decided as to seamen's wages. 
In the IsabeUa, 8 G. K. 241, Lord Stowell refused t<^ 
allow the pit to recover anything beyond tbft vaxK 
stipulated in the txl\c\e&i *''\ XaJta \\. \» \vw^\s«w^ 
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th« intention of the general Act, as well as of the Act 
lately passed, 39 Geo. 3, c. 80, s. 27, for the regulation 
of this peoiliar trade to Africa, to render the 
agreement aa distinct and definiti?e as possible, to pre- 
vent any part of it from resting in parol or vague 
oonTersation, which is at all times so difficult to be 
ascertained in a court of justice ; and in no cases more 
so than in such as relate to the transactions of this 
class of persons. If there had been no such act, or if 
it had been less imperatiTe, still the rule is no more 
than what the discretion of the court would have 
wished to apply to such a subject" So in Elswortk t. 
Wootmortf 5 £sp. 87 ; in Harris t. Carter^ 3 £. & B. 
559, a promise by the master of extra wages was 
held invidid ; and in UartUy v. Pomoniby^ 7 E. & B. 
878, where the extra wagea were allowed, it was only 
because "the mariners not being bound to go on, 
were to all intents and purposes free, and might make 
the best contract they could :'* Tper Erie, J., p. 878.) 
But, secondly, if the agreement for purser's wages 
is to be consi'iered altogether as a separate con- 
tract, it is a special agreement, and as such 
excludes the jurisdiction of this court. We sub- 
mit that any agreement by a mariner dekort the 
ship'a articles, which are appointed by the Legialatnre, 
is a apecial agreement. The case of the /Vttice George 
referred to is distinguishable on this ground, because 
there the pit. had no wa^es specified in the articles. 
The court has no jurisdiction over a special contract, 
and enforcing such a contract might draw down a pro- 
hibition : (J/bfia, 1 W. B. 141; S^dnetf Cove, 2 
Dods. 12 ; Riby Grove, 2 W. R. 60 ; Z>6 Brescia, 
3 W. B. 36.) Then if the claim for purser's wages is 
struck out, the pit's claim is reduced below 502., and 
by the 189th section of the Merchant Shipping Act 
1854, is not recoverable in this court 

March 21. — Dr. Lushinoton delivered judg- 
ment : — This is a suit by George Lines, who alleges 
that he was engaged by the owner of the Uarriet to 
serve as mate on board that ship on certain voyages : 
that the owner agreed to pay him for his services as 
mate 5/1 \0s, per month, and also hired him to manage 
the accounts and superintend tlie sliip s disbursements, 
for which he was to receive wages after the rate of 
4/. 10#. per month. The pit now claims 63il for 
wages due to him at \0L per month. This claim 
comprises wages as mate at 5/. 10«., and wages for the 
other services at Al, \Qs, per month. The suit is 
opposed on behalf of a mortgagee upon legal 
grounds. The actual services of the pit, as 
alleged, have been admitted by the owner; as 
far as equity is concerned the pit's claim is dear; 
and I had some doubt at first in my own mind how 
far a mortgagee who only appears by favour in this 
court can avail himself of objections which operate 
contrary to equity. But one of the objections in this 
case is of 80 serious a kind that I cannot refuse it 
The first objection taken by the mortgagee is that in 
the ship's articles the pit is described as mate only, tt 
wages of fiL \0s, a month, and that to admit a larger 
daim npon a verbal agreement would be to violate the 
intent and even the letter of the Merchant Shipping 
Act 1854, and to vary a written contract by parol 
evidence. The scond objection is to the jurisdiction of 
the court The deft contends that the parol agree- 
ment by the mate to act as purser is a special contract, 
and, as such, cannot be sued upon in the Court of Ad- 
miralty. However differently the courts of common 
law may now be disposed to view the jurisdiction of 
this court from what they did in foimer times, lam 
bound by the limitations imposed on my predecessors, 
and acted upon by them and by myself in former cases, 
and I cannot enforce any contract for seamen's wages 
4tiflforent from the ordmary seamen's contract I cannot 
but connder this agreement to serve as purser for a 
jfix«d maDf so tacked on by parol to a regular 



engagement in the written statutory form to aem 
as mate, does constitute a special agreement, isd 
one therefore over which this comt has fay cattoB 
no jurisdiction. I regret that this decision not onlj 
deprives the pit of wages, which he has jnaUy euaed 
as purser, but must also bar him from reoofering is 
this court the wages he haa earned as mate. His duBi» 
reduced to a daim ior mato'a wages oalj, dots aat 
amount to the minimum of 50/., which the skatttt in- 
quires for a proceeding for seamen's wages in a Sapnor 
Conrt, except in certaui contingenciaa, whkh are set 
applicable to this case. It is true that the words sie, 
'*No suit or proceeding for the recoveiy of ms^ 
under the sum of 50iL shall be inatitoted," sad 
that here a daun—and a honA fiim daim — has ben 
made for a sum exceeding 50^ ; but I must iatcrptt 
the statute to require a recovery of 5(M. I dinusi 
this case, but I do not give ooats. I am ksppj 
to say than an Act (24 Vict e. 10) is now panoj; 
through the Legislature which will remedy the dcto 
in the jurisdiction of the court, which in the prmot 
case has operated with such hardship on the pit 

Addams, proctor for the pit. 

Clarksom, for the deft 



Beported by BoBxarik. PiOTCflAXO. D.CL., Bairlslo- 
at-Law. 

Thmtday, June 6. 
The Gei>kob Abkub. 
Collision^ Btirdem o/prooj. 
This was a suit for damage in reapect of ooUiaPS 
between the pits.' vessd and the George Arkk. Tk 
evidence had been previously taken before an examiDS. 
The Qtieeii's Advocate for the pita. — Onr veodro 
at anchor, and I apprehend, therefore, that the bordcs 
of proof is upon the defts. to account for the colliaiooT 
and that they ought to begin. 

The Court therefore colled upon the defls.' ceooid 
(Dr. Deane) to open the case. 



TTutrsday, June 20. 

The Countess of Lkvut asid Melvillb. 

iVac/ic«— Tender—CosU, 

In this suit, which was for salvage remoneratiQate 
services rendered to the defts. in respect of tfar 
cargo on board this vessel, a tender had been wsit 
in the following words : " I hereby give yoa notice tlaft 
I have this day paid into the Bank of England to tki 
credit of the registrar of the High Court of Adnunltj 
the sum of 130/., which I tender to the pits, in fall 
for the services rendered by them to the above-met- 
tioned cargo." The cause was heard on the l6thHi7 
Ust, when the judge pronounced the tender soffidoti 
and dismissed the defts. and their bail, hot made w 
order as to costs. 

Swabey, for the pits., now moved the court for aa 
order that the pits.' costs up to the time of tbe 
tender, and the costs of procuring payment of tbe 
tender, be taxed and paid by the defbs., and submitted 
tiiat the usual practice in such cases was to allow ali 
costs up to the time of making the tender. 

Clarksotk, contr^ submitted that the applicatioD wis 
too late, aa it should have been made at the hearing of 
the cause. 

Dr. LusiONGTON. — Had the oourt known at tk 
time of the hearing that the tender did not indodf 
costs, it would not have pronounced in fatonrofit, 
but would have dedared 130A to be a sufficient rema- 
neration in respect of the services performed, and bsw 
given the pits, all their costs; lAit hsving dlimiw^ 
the defts. and then: bail, the court is nownDabki»> 
grant this motion. Mukm rtfasid. 
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Thvnda^j OeL 10. 
The Frahz and Erjzs. 

Praetio9-^Wag€$ — Foreign matter — Comsatt of 
eontidSoairitff far eotU, 

This was a soil for wages, and institntod bj the 
master, a natire of MeGUenborg-Schwerin, against 
the Fhanzamd Elite, belonging to the port of Rostock. 

On behalf of the defts., the ownen of the Tenel, 
appUoatton was made to the coort that the pit. be 
ordered to give aeenritj for the oosts of the soit 

The defts. had appeared under protest, as it seemed 
probaUe that the oonsol for the Duchy of Mecklenburg- 
iBchwerin intended to object to the master^s continuing 
the suit. 

Dr. LmhmgUm, — I have disooTcred a preoedent (a) 
fbr the application as to security for costs in this case, 
and that preoedent I consider myself bound to follow. 
The defks. are, I think, incorrect in appearing under 
protest, as the court has jurisdiction if it thinks proper 
to exercise it But when a foreign seaman sues in this 
court for his wages, if the consul from his country ob- 
jects to the proceedings, the court should hsTe imme* 
diate notice of that fact, as usually it would uot be dis- 
posed any longer to entertain the suit. 

The Court ordered the pit. to give secsrity to the 
amount of l30iL 

[iVote.^ The ordinaxy practice in cases of this kind is 
to require the pit to find bail in one surety to the 
amount of 30/L If, as is mostly the case, the seaman 
pit. is unable to comply with this requisition, he may, 
upon filing an affidarit that he is unable to proride 
secuiity or to deposit in the registiy a sum of money 
^usl to it, be adnutted to his juratory caution, ie. to 
become bail himself for the amount. See Coote*8 Ad- 
jmraltj Practkie, p. 27.] 



Tvetdam, Nov, 12. 

The Borodino. 

^oOitiom — InJwTjf to life or limb-^Lord CampbelFs 

Ad^AdmiraU^ Court Ad 1861. 

On the 5th Nor. last, a collision took place between 
^e JBorodhtOf of Boston, in America, and the Stmbeam, 
The colUsion occurred within three miles of the shore 
of Great Britam, and the master and four of the crew 
of the Smtbeam were drowned. The Borodino had 
been arrested in a cause of damage by the owners of 
the /Sfaa^Mm, and 

Clarkton, ex parte, on behalf of the representatires of 
the drowned men, now applied to the court to direct 
•a citation m rem to issue against the resse], for com- 
^nsation in respect of their deaths. He contended 
that the 7th section of the Admiralty Court Act 1861 
extended the iurisdiction of this court to questions of 
damage done by any ship, and that Lord Campbell's 
Act was therefore applicable. 

The Court considered a sufficient /yrtrnd facte case 
to faRTe been shown, and directed that the citation 
should be issued. _^__ 

The Ntmfhe. 
Sahage^ Ccmiradietorif evidence — Claim dimuaed 

nHikcoett. 

In eaeeBqfeahage, when the emdeneeitdirectfy contra- 

dietorjf, the court contidere onfy on vfhom ike omtt of 

proof Hee, and whdker thai partg ha§ diecharged it. 

ThecomrleeUkmijif ever fOtirUmteeperjwy to either 



On behalf of the pits, it was alleged that on the 
14th Not. 1860 the smacks Marco Polo and TryaU, 
of Hsrwioh, and the Uniig snd Ow Vive, of Colchester, 
were at sea off the eoest of Essex, snd irhiUt sailing up 
the Black Desps obsenred the defts.* Tessel the Symphe, 
41 Frendi Inggir, out of her course ; that the Nymphe 
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was then huled and assutance offered to ber by the 
pits., which was refused ; but that she subsequently 
took the ground on the Long Sand and hoisted a signal 
of distress ; that about nine a.m. the Yeesel was fast on 
the sand when the pits, again came to her assistance, and 
at about nine p.m. of the same day towed her into Har- 
wich. On behalf of the defts. all the averments of the 
pits, were denied eeriatimy and on the contrary it was 
alleged that the Nymphe was not on the Long Sand, 
nor in any danger, but that the pits, nevertheless 
forcibly took possession of the Nymphe and ill-used 
her crew, who, notwithstanding their repeated remon- 
strances, were taken out of their course and into the 
port of Harwich. 

The defls also claimed compensation for costs, 
damages and demurrage consequent upon the Nymphe 
having been improperly taken out of her course and 
kept under arrest to answer the plt.'s claim. 

8hee, Serjt. and Wambeff appeared for the salvors 
and 

Deane, Q.C. and F. Luahmgton for the owners of 
the Nymphe, 

Dr. LusHoroTON. — In causes of this nature tlic 
court is accustomed to contradiction; but it rarely 
happens, as in the present instance, that no leading 
facts can be ascertained which enable the court to find 
its way to an approximation to the truth. Usually 
salvage services are admitted, and the only question in 
dispute is the amount of remuneration; but in this 
case there is scarcely a fact set up by the salvors wliich 
is not denied by the owners, and on the other hand, 
counter-charges are made by the defts., which are ns 
distinctly traversed by the pits. In this state of cir- 
cumstances the proper course to be adopted by the 
court is, to consider on which side lies the burden of 
proof, and whether that burden has been adequately 
discharged. [The Court then proceeded to examine 
the evidence, and stated its opinion that, when 
assistance was first offered, the master of tlie 
Nymphe did not intend to accept it, and that 
whether or not she subsequently required assistance 
would depend upon the question of fact whether the 
vessel was afterwards aground on the Long Sand. J 
The Court then observed, in adjudicating upon claims 
of this nature, the practice of the court never is to 
deem either party guilty of perjury, but it cannot 
decree salvage if upon the evidence there is any doubt 
whether the services were rendered, and in tins case 
the pits, have failed in establishing affirmatively that 
they rendered the assistance alleged by them in their 
pleadings. The petition must therefore he dismissed and 
with costs, the prayer having been rejected by reason of 
failure of proof on the part of those who make it. 

Vernon lAuhington. — ^Your Lordship is aware that 
the place where these services were rendered is not 
within three miles of the shore ? 

Dr. LusuiNOTON. — But it is intra faucei. But 
however that may be, the court is of opinion that 
there can be no more unsatisfactory investigation than 
to try by affidavit questions of assault. By a vivd 
voce examination the court has, in tiie demeanour of 
the witnesses, some chance of arriving at the truth, but 
with the assistance of affidavits alone it is utterly 
without resource. The petition must therefore be 
dismissed with costs. The claim for costs and damages 
on the part of the defts. must also be dismissed, and 
for the reason applicable to the pits/ case, viz. a 
failure of proof. ..«_ 

Friday, Nov. 1 5. 

TuE Annapolis. 

Practice— Burden of proof— Consequential damage to 

a veseel at anchor. 
The veeeeU A. and B. coming into coUition while B. i$ 
at anchor, the burden of proof ia tipoii A, to qacowkX 
fir ih4 oottUiois ond thflAbwrd«ft>swAi&iM^AdiVl 
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the fact that at rjch tim§ A, uhu drifling in conse- 
quence of a prior coUuion, 

On the 25th Jan. last the deft.*8 vessel, the Arma- 
poiiSf while proceeding up the river Mersey in tow of a 
steam-tag, and in charge of a dnlj-licensed pilot, came 
into collision with a Dutch barque called the Johanna 
Stall, The two vessels, in consequence, fell alongside 
of each other, and the steam-tug attached to the 
Annapolis was obliged to cut adrift and leave her. The 
two vessels drifted up the river together for a short 
distance, when the Johanna Stell cleared herself and 
brought up, but the Annapolis continued drifting, 
and come into collision with the pit's vessel, the Golden 
Light, 

The petition set forth that the Golden Light was at 
anchor when the Annapolis come drifting up the river 
and ran across her bows and caused her considerable 
damage. 

The defts., by theur answer, pleaded the pre- 
vious collision with the Johanna Sloll; that at such 
time a duly-licensed pilot was in charge of the Anna- 
polis; that the collision with the Johanna 3toll was 
occasioned solely by the neglect of the pilot in charge 
of the AnnapoUs ; and that she thereupon drifted ; and 
that, notwithstanding every effort to avoid the same, 
she came into collision with the plt.*s vessel. 

Sheey Serjt. (Broun and V. Lushington with him). — 
It is for the defts. to begin. They must show that they 
were bound to take a pilot ; that he was solely to blame ; 
and that his misconduct was the cause of the subse- 
quent collision. 

Brett, Q.C. {Pritchard with him).— I do not dispute 
the proposition that when two vessels, the one being at 
anchor, come into collision, it lies upon the owners of 
the vessel in motion to account for the circumstance ; 
but, from the state of the pleadings, that rule does not 
apply in the present case. The defts. have asserted in 
their answer, and the pits, have not denied, that, at the 
time of the collision with the Golden Light, the Anna- 
polis was drifting in consequence of a collision, the 
fault of the pilot in charge ; and the burden of proof 
therefore shifts upon the pits, to show, on the part of 
the defts., crassa negligentia contributing to the col- 
lision. 

Shee, Serjt. in reply. — ^The pits, do not deny that 
the fixst collision was caused by the neglect of the pilot 
in charge of the Annapolis^ but they have not therefore 
admitted that that occasioned the subsequent collision. 

Dr. LusHDCGTOM. — In causes of damage, when a ves- 
sel in motion and one at anchor have been in collision, 
it lies upon the vessel in motion to excuse herself by 
showing inevitable accident, or a like defence. With 
regard to the onus of proving the compulsion to take a 
pilot, the case of Bennett v. Moita, 5 Moore P. C. C. 4, 
was cited to me when that question was first raised in 
this court, but I had the courage to act contrary to the 
decision in that case, and the satisfaction of finding 
myself confirmed by Lord Wensleydale in a subsequent 
case at common law. And it is now established, both 
there and in this court, that the onus of proof under 
such circumstances lies upon the party seeking to 
excuse himself for the conduct of the pilot. In this 
case it is admitted that the vessel doing the damage 
was iu charge of a pilot, and that he had occa- 
sioned the previous collision. These facts, though 
they show neglect on the part of the pilot prior to the 
second collision, have not all the effect contended for 
on behalf of the defts., and are, though they may 
lessen the burden of proof, insufficient to shift it 
altogether. I must therefore call upon the defts.^ 
counsel to begin, ____^ 

Tuesday, Dec 3. 

The Urania. 

Damage by any ship — AdmiraUy Court Act 1861, 

X T'^Jicmedff against the pilot. 



On the 15th Sept. ult. the schooner Surprize^ vK-ie 
lying in Cherry-garden Tier, in the Upper Fool of tU 
port of London, was run into and dunaged br tbe 
brig Urcuiia. The Urania was in charge of a pilot, 
and, according to the affidavit of the pits., was tokh 
to blame for the collision. 

Tristram moved that citation should issnecalHs^ 
upon the pilot personally to make good the Asmft. 
He cited the Admiralty Ck>nrt Act 1861, ss. 7 and 37. 

Dr. LusHiNOTOX. — I am of opinion that I cannct 
entertain this application. The action is entmd h 
150/., whereas by the 87 3rd section of the Merciust 
Shipping Act the extent of the pilot's liabilitT is 
limited to 100/. Besides, the pilot's bond being ginn 
to the Trinity-house, I have no jurisdiction to pn^ 
nounce it forfeited. I am of opinion that the 'Hk 
Hcction of the Admiralty Court Act 1861 does M 
iipply to the present case. Motion rejeettd. 

Johnson and Coote, proctors for the pits. 



COUBT OF COMMON BENCH. 

Reported by Daxisl Thomas Evaks and W. Matv, Ei^ 
BArrlaters-at-Law. 

May 3, 4 and 6. 
Kern v. Desijlndes. 
Ship and shipping -« Charter-party — Charterer's ogti 

— Lien for charter freight — BUI of lading. 

The diarterer of a vessel shipped goods on board wkt 

a hill of lading signed by the master, by lekickk 

goods were to be deUoered to B. or ^ assigu^ht 

or they paying freight for the said goods at uuL 

B. was the charterer's agent, and the charterer m 

indebted to him at the time of shipment for aioaan 

the biUof lading was handed by the charterer is &, 

that B, migJu apply the proceeds of the gooit t> 

reduction of the debt. B. took the bill of hisi 

with notice oftlie charter-party and its terms: 

Held, tJiat, as B, was agent of the charterer with tstia 

of the charter-party, he was not entitled to thegotit 

without payment of the cJtarter freight. 

This was an interpleader issue, directed by order of 

Willes, J., to try whether pit. was entitled to ban 

2714 gallons of palm oil landed ex the ship DedatiiOf 

and warehoused in St. Katherine*s Dock, delirered ta 

liim without payment of the charter freight npoa tb» 

same. The issue came on to be tried before Cockbora, 

C. J., at Guildford, when a verdict was entered for tk 

pit., subject to the opinion of this court on a speoal 

case; the court to be at liberty to draw infercDceiflC 

fact. 

CASE. 

In July 1858 Samuel Ferguson, who was a wKf 
chant at Anamaboe, in Africa, but then in London, ^ 
Messrs. Gregory Brothers as his agents, and the deft- 
George Deslandes and Son, of Jersey, who was ownff 
of the ship Deslandes by H. Gamman, as his agect, 
entered into the following charter-party : — 

" Charter-party, London, July 30, 1858. 

*' Gamman, shipbreker, London. — It is this dtr 
mutually agreed between George Deslandes and Soit 
owners of the good ship DesUmdes, of Jersey, and^ 
the register admeasurement of 153 tons or thereabooti^ 
and now lying in the port of London^ of the one put 
and Messrs. Gregory Brothers, as agents toSasael 
Ferguson of Anamaboe, merchaut and charterer, of 
the other part, that the said vessel being tight, staaaeb 
and strong, and every way fitted for the yop^ 
hereinafter mentioned, shall with all possible dispatch be 
made ready in the St. Katherine's Dock, and there or i& 
the river Thames, both or either, receive and take oo board 
all such lawful goods or merchandise as the said cfatf- 
terers or their agents may send aloogside tbe vene!* 
and proceed therewith and deliver the same at aor 
pkce or places on the west coast of Africa betfeea 
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Palmas and Cape Formosa, both inclusive, and 
. between tlie said limits from the agents or cor- 
idents of the said merchants a full and complete 
of palm oil, with a fair proportion of small casks 
oken stowage or other lawful merchandise, but in 
eise not exceeding what she can reasonably stow 
arry, over and above her tackle, apparel, provi- 
and famitare ; and being so loaded shall proceed 
rith and deliver the same according to bills of 
I at London, direct into one of the docks iih 
»di or as near thereto as she can safely get (the 
God, the Queen's enemies, restraint of princes 
olers, fire, and all and every other dangers and 
tuts of the seas, rivers and navigation, of whatever 
ind nature soever, daring the said voyage always 
ted). Freight to be paid for the whole voyage 
id home, for the whole reach and burden of the 
*s hold from bolkhead to bulkhead as follows : — 
limp sum of 735^ sterling in full, payable on cor- 
leLvery of return cargo in cash, less advances in 
i and two raontlis" discount. Sixty running days arc 
cUlowed the said charterers (if the ship is nut sooner 
tched) for the unloading and reloading the said 
in the coast of Africa, to commence on her being 
to unload at her first ordered place of discharge, 
to continue and be reckoned until her being re- 
i or finally dispatched from her last place on the 
of Africa, all days occupied in the vessel moving 
place to place to be counted as lay days, and 
days on demurrage at 4^ per day. The home- 
cargo to be unloaded on arrival at port of dis- 
^ with all possible dispatch. The cargo to be 
uid taken from alongside at charterers' expense 
isk, but to be taken on board, measured and stowed 
i expense of the ship, an efficient stevedore being 
lyed in London. Cash for ship's necessary dis- 
ments in Africa to be advanced to the master by 
eren* agent there, free of commission and interest 
St his draft in triplicate on the owners of the 
1, and to be dsducted in settlement of freight, but 
d the vessel be lost the owners to pay the said draft 
emand. The agents of the charterers to hare 
•J to ahip specie or goods on board the said vessel 
lica to be taken from place to place within the 
limits, and delivered free of freight, also any per- 
on deck or in the cabin, they wholly finding 
selves. The charterers to have liberty to send any 
ngers either out or home in the cabin of said 
1, paying 15/. for the passage of each either way, 
i provided with master's fare. No goods or pas- 
T8 to bo taken in the said vessel other than for 
harterers, or with theur consent in writing. Should 
necessary for the vessel to take in dunnoge or 
St in London, the same to be provided by the 
trs. A faur gratuity to be paid to the master by 
charterers on the satisfactory completion of the 
ge. The master to sign bills of lading at any rate 
nght, without prejudice to this charter-party. No- 
in writing to be given by the master to the char- 
's or their agents in all cases when the vessel is 
y to load or discharge. Penalty on nonperform- 
t of this agreement. 7002. sterling, it being agreed 
for the payment of idl freight, dead freight and 
ttrrage, the owner shall have an absolute lien and 
le on the said cargo ; 5 per cent, commission is 
on signing this charter-parter to Henry Garaman, 
I and insurance broker, 29, Great St Helen's, 
topsgate-street, London, to whom the vessel is to 
OQsigned on her retnm to the port of I^ondon. 
" For Gbobgb Deslamdes and Son, of Jersey, 
owners, 
" H. Gamman, as agent 
'* For Saicuxl FsRouflox, Esq., of Anam^boe, 

*' Grbqobt Brothers, as agents.'* 
kt tbe time wlien the charter was signed Messrs. 
5017 BntheiBi Africa merchants, of London, were 



the agents of the said Samuel Ferguson, and tliey 
supplied them with goods to load the Detlandea, and 
two others, to the amount of 6000/., for which he was 
indebted to them, and while the Ikthndes was being 
loaded in London, Ferguson agreed with Gregory 
Brothers to make them a remittance by the next 
steamer of 30002. or 4000/. in produce or gold dust, 
and the balance of his debt by the Deslandes, wiien siic 
returned to London. 

The ship sailed to Africa, discharged her cargo, and 
afterwards returned to London under the said charter, 
having on board the palm oil mentioned in the bill of 
lading signed by the master, of which the following is 
a copy : — 

*^ Shipped in good order and well conditioned, by 
Joseph Peter Brown, agent, in and upon the good ship 
called the Deslandes^ whereof is master for this pre- 
sent voyage, John Le Marquand, and now lying in tbe 
roadstead of Badagry, and bound for London, 18 puii- 
cheoBS and 5 barrels, containing 2714 gallons of 
pnlm oil, for and on account of Samuel Ferguson, &o., 
of Anamaboe, being marked and numbered as in the 
moi-gin, and are to bo delivered in the like good order 
and well conditioned, at the aforesaid port of London 
(the act of Crod, the Queen's enemies, fire, and all and 
every other dangers and accideuts of the seas, rivers, 
and navigation, of whatsoever nature and kind soever, 
excepted), unto Messrs. Gregory Brothers, 25, Bir- 
chin-lane, City, or to their assignees, he or they paying 
freight for the said goo<ls as usual, with primage uiid 
average accustomed. In witness whereof the master 
or purser of the said ship hath affirmed to four bills 
of lading, all of this tenor and date, tlie one of which 
bills being accomplished, the others to stand void. 
Dated in Badagry Roads, 4th Jan. 1859. Weight and 
contents unknown. Log not accountable for leakage 
or breakage. Jo. Le Mabqu.vnp." 

The above-mentioned palm oil was shipped by the 
said Samuel Ferguson and his agent, Joseph Peter 
Brown, at Badagry and Anamaboe, in Africa, and 
the bill of lading was sent by the said Joseph Peter 
Brown, as agent of the said Samuel Ferguson, to 
Gregory Brothers, in a letter of which the following is 
a copy : — 

"Per Armenian Badagry, 7th Jan. 1859. 
" Messrs. Gregory Brothel's, 25, Bu*chin-lane, London. 

" Gentlemen, — I have much pleasure in , inclosing 
herewith B. L. for 2714 gallons of palm oil in all, 
shipped per schooner Detlandes ; at the same time I 
cannot but express my regret at not being able to 
purchase more, from the fact of Mr. Ferguson having 
laid on 100 per cent, on the original invoice coi>t 
prices of the goods, with instructions to me to endea- 
vour, if possible, to sell higher, with a view to cover all 
expenses ; in consequence of which, I was obliged to 
adhere strictly to his instructions, although attended 
with great loss. I handed your letter to Mr. James 
Turner, of Lagos, and was surprised to be informed by 
that gentleman that, having no funds in his hands 
belonging to you, ho was unable to purchase com at 
his own expense, at the same time making such pro- 
positions as I wrote you per steamer Athenian^ tn 
which of course I would not agree. I avail myself 
again, by this opportunity, of repeating the proposition 
made in my last relative to the purchase of a cargo of 
palm oil, and as I have one or two other offers to the 
same effect, I have to beg that you will favour me with 
an early answer thereto, in order that I may be able to 
decide thereupon. And remain, gentlemen, your 
obedient servant, J. P. Brows." 

This was the only consignment made by the ship 
Detlandes to Gregory Brothers. They had received 
some previous consignments from Ferguson, not exceed- 
ing 16Q0L in amount, and after crediting Ferguson 
with them, and also with the net value of the eaild -^\fiL 
oil, which was bl\)o\A 3001, '!E«^s(»n&.'fii&tOBii2K'^\i^fiA 
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time of the trial, indebted to Gregory Brothers on 
acoooot of the goods supplied to Mm as aforesaid to 
the amount of 4000/1 or thereabouts, Gregorj Brothers 
liolding a mortgage of Ferguson's house in Africa, the 
▼allditjr of which bouse was about 5002^ On reoeivini: 
the bill of lading, Gregory Brothers borrowed 5001 
from Messrs. Bevan and Co., on security of two bills of 
lading (the bill of lading above set out being one), which 
were thereupon indorsed to them by Gregory Brothers 
to secure the said loan of 500^ Tlus was on the 15th 
Fob. 1859, and on the 18ih April following the ship 
Jkslandet arrived in St Katberine Docks on her re> 
turn voyage from Africa, and the oil was landed and 
warehoused in the said docks. After the ship arrived, 
Bevan and Co., finding that the delivery of the oil was 
stopped by the deft, for nonpayment of the lump 
freight of 785/. mentioned in the above charter, applied 
to Gregory Brothers to have the said loan of bOOl 
repaid. Gregory Brothers Uiereupon applied to the 
pit. WQliam Kern, who is an oil broker, to pay Bevan 
«nd Co. the value of the oil on account of Gregory 
Brothers, and to take the oil out of the hands of Bevan 
and Co., and at the same time informing him the oil 
was stopped for freight. Gregory and Co. promised 
the pit. that he should have the sale of the oil on their 
account, if he would accede to their application, which 
he agreed to do, and applied to Bevan and Co. for Uiat 
purpose. If the pit. had sold the oil for more than the 
Amount advanced and charges, he would have returned 
the excess to Gregory Brothers. Before Bevan and 
Co. would part with the oil, they insisted on having a 
contract of sale from the pit, which he accordingly 
made and delivered them. The pit then paid Bevan 
and Co. 355/L 17«. 6dl, being the value of the oi) 
without any deduction for freight or dock charges, and 
received from them the following order : 
" No, 719. " To St Katherine's Docks. 

«<London,May 11, 1860. 
** Please deliver to Mr. William Kern, or order, ez 
DetlandeSf at Africa, E, twenty-three casks of palm , 
oil, OS per bill of lading lodged in our name. 
(Signed) 

** Bkvan, Cole and Harris, 
"117, Bishopsgate-street-within.*' 
" Charges to be paid by Mr. Kern.** 
The whole of Bevan and Co.*8 advances have been 
repaid by Gregory Brothers, except the 355/. 17«. 6dL, 
which the pit paid aa aforesaid. The bill of lading 
had been previously indorsed m blank by Bevan and 
Co., and lodged by them with the St Katharine's 
Dock Company, in whose docks the oil was ware- 
housed at the time the delivery order was given. The 
pit. had been informed by Gregory Brothers, that the 
palm was stopped for freight, and on applying at the 
•dodsB for the oil he was informed, as the fact was, that 
the dock company detained the oil bv order of the deft 
until the lump freight mentioned m the charter was 
paid. The pit thereupon applied to Gregory Brothers 
for an indemnity, which was given in the following 
form; — 

" 25, Birchin-lane, London, 13th June 1860. 
<* William Kern, &c. 

" Dear Sir, — ^In consideration of your bringing an 
action against the St Katharine's Dock Company, or 
Mr. Deslandes, for the recovery of 8^ tons of palm 
oil ex Deslandes, we hereby undertake to hold you 
harmless for anv costs, charges, or expenses to be 
incurred in faringmg such action. 

" We are, dear Sir, yours truly, 

•* Gregory Brothers.** 
It was admitted at the trial that these proceedings 
were virtually and in effect those of Gregory Brotbera. 
The lump freight mentioned in the charter-party was 
atill unpaid to an amount exceeding the value of the 
/uim oU in dispute. 
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Evidence was given that the nsosl fragktf 
palm oil for the voyage fai questioa wss 7(kperta 
The court were to be at liberty to draw aknmi 
facta. 

The question for the opinion of the csirt i^ 
whether the said qnestion raised by the ism M 
be found for the pit or the deft, sod tin 
was to be entered accordmg to the episin if i 
court 

Joseph Brown (Lutk with him), for pit, (M 
Foster v. Colby, 3 H. & N. 705. [Btlbb, J. iM 
toSktmdv,SaiMdm'»OH,4H.iblS.9Sh] tfhtei 
V. Allen, 12 C. B. S02 ; Byles on Bfik, itkitt^ 
108. 

Skee, Seijt (G. Pnmeii with Mm), for d(ft,tf 
MitckeUy, Scaife, 4 Camp. S98; am^f^m 
9 Biug. 578. The present case is not d iuHin#i 
from Gledstanet v. AUm {M efipra). 

J. Brown in reply.— The case of aMffv-Mi 
not consistent with the later case of GUAkmyM 
(&toii,2C.B.,K.S. Thecaseof.aiiafiv.Jfiiii« 
before the Bills of Lading Aet, 18 & 19 YietcUL 

Btles, J.— This was an iasoe directed it Oitil 
whether the pit William Kerns is eotitbd ti ksi 
2714 gallons of palm oil, ex the ship IkOmki^ 
housed in St Katherine*B Dodc, delivered ^^ 
without payment of the chartered freight tiiaeflt Hi 
issue came on to be tried before CocSbon, <*^' 
Guildhall, and the verdict passed fbr the pit, irf^ 
to the opinion of the court on a special esse, tti«ij 
to be at liberty to draw inferences of fact Was* 
opinion that the deft is entitled to enttf tl»id|i t 
The question is, whether the pit is cntityiii> 
cargo on payment of the bill of lading fidgiitlik * 
whether the deft, has a lien as agaSist tk fkl \ 
735/., the amount of the chartered fM^ FW 
was the charterer, Ferguaon was also the ibiff*" 
owner of the oil in question. All the esses ikf ij 
in actions agamst the charterer there is a lieaa^WV 
goods for the amount of the chartered fsm^ Mt 
Uie moment, therefore, the goods werapatonkeiiiti 
were, as against Ferguson and those whe itnii! 
Ferguson*s title, bound by the lien under tbi 
terms of the charter-party : {amaU ▼. Ifaoft^ 9 
579.) Now Gregory Brothers, wbo^ as sppivil. 
case and aa admitted by the rule, are the ml F^*^ * 
this action, stand entirely on Feigusoo*! ^ * 
Gregorys are steted to have been Feignsoa^^* 
Ferguson took in favour of Gregorys a bill rf M| 
of the freight below the chartered freight, sod kM* 
over the bill of lading to Gregorys, in order tWAjl 
gorys might, aa we collect ^m thecase^ffftf* 
proceeds of the cargo to the reduction of FefgoaeB^*^ 
But Gr^rys were not only the agents « Fc^ 
within the terms of the bill of lading, with ftH ^ 
of the terms of the charter-party, but they, on tkip 
of Ferguson, had entered into the charter-par^* ^ 
cases in this court, Small v. Moaie («&i fV'*)^ 
Gledstanet v. Allen (fi6t siqvra), seem to be is ft^ 
the defL, and to show that Gkr^gorys stsnd csJ^ 
guson's title, both because thej are f**!^ 
agents and because they had notice of the teniiiafi' 
charter-party. The case under con^derstifli it Rj 
dpally distinguishable from those oases where thi* 
of lading was originally given to one whe ^ 
stranger to the charter-party, or afterward! F*^ 
into the hands of a stranger without notaoe of tie^ 
of the charter-party. For these reasons *• ^ 
of opinion that the judgment shoold be i^ >' 
deft. . 
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0X7BT OF ADMIBALTY. 

d ^ WiL O. CBAMmEr, Esq., BanlBter-At-Law. 

The DinfA(a). 

mttitmted Ay teamen to recover waget out g/ 
mUfndrealmd by the $ak of a $hip vndei* 
9e im a cause of ooUieion, the court will 

tke pe^lUm on the groundt that a marine 
threefiid remedg, namelg, against th€ ehip, 
«r, or nuuter ; whereat the tuecettful pro- 
§ mthe coUUion caute have no other remedy 
hat againtt the thip, and if that remefttf 
be interfered wft*, or Ht value absorbed &i^ 
I bg other ekunumti, theg would have no 
yems of recovering conqtensation : 
ting atmtin tueh a case, the court will do so 
I prejudice to the petitionert to take tuch 
roceedingt at th^ mag be advised, 
er of a thip having paid of a portion of the 
t/ler hit vessel was arrested by the Court oj 
%Ug m a ooUimm suit, f» obedience to orders 
d from the agent of the owners^ will be enfl- 

get credit for tueh pagmenU tqH>n a tettk- 
fhit acoountt, but wiU not in a twtforwatjei 
names of tuch seamen, be permitted to recover 
vdvanoes as charges against the ship, {S^ 
Jur. 384, /r report of collision suit,) 
ras a suit on the part of the master and crew 
the prooeedB of the sale of a. Teasel in the 
of the conrt. The petition stated that in Nov. 
he Duna, a Rnssian schoonerf the master 
i HatHch^ and seven hands, had sailed from 
1th a cargo of grain, bound to the port of 
but whilst on that Tojnge having run down 
n Butt, in the Black Sea, in the month of 
IT following she was sned in that court, in ;i 
' collision, hj the Messrs. Ashlin of London, 
es and owners of the cargo lost on board tlut 
1 being held to be in blame was condemned to 
n the S5th May following. The master and 
wrrened to rsooTcr their wages, and prayed, 
B proof being giren, to be paid the amount dua 
ont of the proceeds of the sale of the ship. 

of the master, mate and carpenter, haTicig 
▼ed, 
T, J. suggested the propriety of withdraw- 

claims of the five seamen, who had been, as 

1 by the evidence of the master, paid off already 
t home by him, on the 23rd March kaC, 
fders rooei?ed from the London agent of the 

These fire men had ceased to be any longer 
id with the ressel from that day, and ootill 
' appear by representation as petitioners before 
i, their seroral demands having been satisBc 1 

time, and their several claims agunst the 
aving then ceased. The master, who, accord* 
us evidence, had paid them off out of his onu 
»f would have a right, an against the owrtor^ 
i settlement of accounts, to be repaid thtm 
IS smongst his other disbursements on account 
VMsel ; but' he could not now sustain them sa 
I agsinst the ship in specie. 
Tomnsend, for the petitioners, acquiesced in the 
iken by the oourt, stating that the petition cm, 
ere sow to be considered hs having established 
Me. were the master, mate, and carpenter, ihar 
Aims amounting to 58/. 2s. lOd. He cited Tke 
*, 4 Ir. Jnr. 837. 

^hington, on th« partof the Messrs. Ashlin, iid- 
; that the case of the petitioners had been sc9 far 
> resisted the payment of wages out of the fund 
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in court, in priority to the payment out of that fund to- 
his clients of Uie amount of their decree in the collision 
auit, thefund being insoffident to pay all. His reasons 
were, first, that the master had in his hands 150/. on 
ncoount of freight, which might have been made avail- 
able at the time for the payment of wages ; and, se- 
condly, that in point of law the successful suitor in a 
cause of damage was entitled to be paid out of the pro- 
ceeds of the ship (which was the fund in court), 
ill priority, to the extent of their loss. Hb dted 
the Linda and the cases there referred to (30 L.T. Rep^ 
234), showing that the law was as he contended, and 
diBferent from that which had been decided in the Car- 
lota, 4 Ir. Jur. 237. 

Kelly, J.— This foreign vessel having been con- 
demned in a cause of collision by decree of this court 
on the 25th May last, was in consequence of that 
decree sold, and the proceeds of the sale brought 
into the registry of th^ court, in order to pay the 
petitioners in the cause the amount of damage they 
had suffered by that collision. The proceeds of that 
Aide, subject to its expenses, are 924/., which, together 
with a further sum of 68/. on account of freight, 
making a total of 992/. 10«., forms the entire and 
only fund for that purpose. The amount of damages 
to ihe entire payment of which the petitioners are 
eutitied under their decree is a sum of 1452/. Thus 
it ii evident that these parties— the successful suitors 
in this cause of damage — must remain uncompensated 
ajt to a large proportion of that damage, even on the 
iiJmission that the full amount of the funds in court 
will be left to them without dispute, and without dimi- 
ntttion. No such admission, however, has been made. 
An interventional suit for wages has been commenced 
against those funds, on the part of the master and 
crew of the wrong-doing vessel, and having estoblished 
a case of wages, unpaid and due to them of 58/. 14« lOc/., 
together with conduct-money, expenses and costs, they 
claim payment on foot of these demands, in priority 
and preference to the petitioners in the cause of 
damage. The promovente in the collision suit naturally 
object to that claim, not on the ground that these wagea 
are not due, but because that, if paid-in priority, the 
fond, already insufficient to compensate them, would 
thereby become still more so, and that by their decree 
they were held entitied to tiie full amount of the 
damages they had susUined. The insufficiency of the 
fimd being then a fact admitted on all sides, the single 
question for the decision of the court is, which party is 
to be paid in priority— the petitioner in the cause of 
damage, or tiie seamen in the cause of wages? la 
the consideration of this question there are some things 
which the court must bear in mind all through. The 
cause in which the petitioners were successful suitora 
was a cause of damage, an action ex derelicto, which 
on account of the ship being a foreigner, and of the 
ttollision having taken place on the high seas, out 
t)f the jurisdiction of this country, was tried 
and governed by the general rule of international 
law in cases of collision — a rule decliired by Lord 
Stowell, in the Carl Joham, cited in the Dundee, 
I Hag. A. R. 109, to be, that— "The owner of* 
vessel doing damage to another is answerable for the 
total loss occasioned by the negligence or unskilfulness 
of the persons he employs, and is liable to make full 
compensation.'* That is, the petitioners here have been, 
declared, and are entitied by their decree to rtstkuUo 
in integrum, in ite fullest and natural meaning. On 
the other hand, the claimante for the wages, in a cause 
of a purely civil nature— an action ex contractu---«re 
the inaster and part of tiie crew of tiiat wrong-doing 
vessel, whose owner was made answerable for the toUl 
loss occasioned by the negligence or unskilfulness of 
its master and crew, and condemned through their acts 
to make full eompensation for them to the petitioners* 
Again, thefundB inowttt, \S» w5B\'«XrTftsiX\«js!l Sisak 
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contention, are the proceeds of the »ale of that very 
vessel, 4old on account of that very negligence or un- 
skilfulness, for the express purpose of making full com- 
pensation for the total loss which had heen thereby 
occasioned. There are other cux^umstances in the 
relati?e position of these parties which also are to 
be borne in mind. Bj the maritime law of all 
great maritime states the mariner has a threefold 
remedy for the recovery of his wages. He can sue 
the ship herself, or he can sue the owner, or be 
can sue the master of her. His right to all or 
any of these several remedies is beyond dispute, and 
he can select any of them which his convenience 
or his necessity may suggest. The petitioners in 
this cause of damage, in which the ship is a foreign 
one, and sold in this, a foreign country, have no other 
remedy than against that ship, and if that be abstracted, 
or its value absorbed by other claimants, they are 
remediless. With all these conbiderations before it, 
the court is now called upon to decide whether it ought 
to prefer the claim for compensation of the injured 
party, or the claim of those who by inference of law 
contributed to, or occasioned that injury — whether it 
ought to diminish a fund already insufficient for its specific 
and assigned purpose of compensating a wrong, in favour 
of those on account of whose unskilfulness or negli- 
gence that fund was so impounded as a penalty, and 
whether it would allow one party, who has divers 
remedies' unnecessarily to select that particular one 
which is the only remedy of the other party, and 
which, if absorbed or diminished, would leave his 
rights unsatisfied. Upon every principle of natural 
justice it is impossible for the court to prefer the 
claims of the master and mariners whose conduct in 
the management of the wrong-doing vessel was, at the 
least, so questionable, to the claim for compensation of 
an innocent party, who has suffered injury by or 
through that conduct ; or to relieve the owner of the 
vessel from his unquestioned liability to the master and 
mariners for their wages at the expense of the peti- 
tioner in the cause of damage, and out of the very 
fund which he was compelled, by an action of tort, 
to allocate to those petitioners as compensation. Act- 
ing on the well-kuown principle of equity, where one 
party has several and the other but one remedy, it in- 
flicts no hardship upon these seamen sending them 
to their personal action against an owner who is not 
stated to be bankrupt or insolvent, and is, moreover, 
a fellow-subject and resident in that country to which 
they are about to return ; and still less should they 
consider it a grievance that they were so sent, when 
they knew that it was in order that justice might be 
done to others, who, according to the judgment of 
the court, had received damage, and were entitled to 
be indemnified. The court, in entertaining these views, 
is strengthened by the decisions of the learned judge of 
the Court of Admuralty in England. In the Bemtres 
7 Not. Cas. Sup. 50, in a case of damage, the value of 
the ship being insufiicient, a motion was made to bring 
in the freight. The owners contended that they had 
a right to deduct, in the first instance, the seamen's 
wages ; but the court overruled it and obliged them to 
bring in the gross freight. Again in the case of the 
Chinuera^ reported in the Shipping and Mercantile 
Gazette of the 27th Nov. 1852 only, and in the case of 
the LindOj 30 L.T. Rep. 234, :he particulars of which 
are now before this court, were in debate and judgment 
in the court in England, and in both cases the judge 
gave priority to the successful suitor in the cause of 
damage, remitting the mariners to their personal action 
against the owners, there being no allegations in those 
cases, no more than there has been in this, that the 
owners were bankrupt or insolvent. I will conclude my 
references to authority upon the subject with a passage 
in a text-book of deserved consideratbn. In Lord 
Tent6rden*B book, ** Abbott on Shipping,*' 533, the law 



is laid down as follows : — " The maritime lien dimf 
originating in the vrrong of the master and cnv rfftr 
vessel in fault, and founded on oonaidtntiont ifih 
policy for the prevention of careless navigation, tifai 
precedence within the limits which the Uw taapt b 
the indemnification of the injured party, eva tk^k 
anterior in date of liens ex contractu. It abn^i 
the event of the res being insn£5cient to meet iB4> 
mand, tiie liens of wages, towage, pilotage, aiW 
tomry, leaving them to be enforced by pnoda y 
against the persons of the ownerB.** Again, ia f^ 
544, it is sUted, further, ** the priority of the kk 
damage over liens ex contractu is not expreaij kM 
in any of the foreign codes, or discoased by anjof tkc» 
mentators on them, but it seems to resolt bm thiB- 
qualified terms in which the liability of the wmtik 
wrong-doing vessel, to the extent of the vahiiofllii 
everywhere laid down."* For these reaaoua I pmt 
againat these mariners, and dismiss thnr ptdtin, li 
without prejudice to their personal actions, tad lA- 
out costs. 

Proctor for promovents, Jiobert C. Lee 
Proctor for impugnant, John T. HamerUm. 



V. C. WOOD'S C0T7BT. 

Beported by W. H. Bkhitbt, Eaq., BaiTUtei^JA 

Nov, 12 and 13. 

Rau.i V, The Untx^ersal Marine Isscbass 

Company and others. 

Ship and ehipping-^ Policy of imvrance akotf 

Shipping docwnents — Indoreement oa ftS^ 

Retaimng an interest in part of sum intm 

The owners of a cargo of wheat from Oian^ 

England, insured such cargo for a sum of "(Wt 

heing its estimated fxdue, in two policies of wivflS 

owe /or 4000/., /Ae o/*er /or 3000(. Tketi^ 

price of wheat subsequently fell, and tk e^ 

agreed to sell the cargo on its arrival for mSL\k 

On receipt of this sum they handed o«r to ■ 

(Mgents of the purchaser all the shipping doof^ 

of the said cargo, including the said two fdnf 

of insurance. Upon the one for 3000i. (*<!•' 

dorsed as follows : ** We transfer this fM* 

Messrs. to the extent of 1700/." 

The ship and cargo subsequently experienadt^ 

loss. 

The purchaser contended that he was entlikd to * 

full amount of the 3000/., the amount ta«»W» 

the second policy : 

Held, however, that the owners of the cargo W 

retain an interest in such policy to the ext^f 

1300/. not transferred by them by the indcrstsd 

The case of Tamvaco v, Lucas, 30 L. J. 254, 1.*J 

s. c. 4 L. T. Rep. N.S. 400, considertd ani-^ 

mented upon. , . 

This was a bill filed by Messrs. Balli, mercbtfts.* 

London, against the United Universal Marine la*" 

ance Company, Richard Baker and Enstatim Coa<*' 

tine lonides, to have it declared that t^* ""fj 

payable under a policy of insurance for 3O00i (»* 

mentioned) were subject to a trust tothe.«W«i* 

1300/. in favour of the plte., and that the inntf** 

company might be decreed to pay that sum to P« 

that the company might be restrained from P*?^: 

Baker the moneys secured by the policy, tfi** 

Baker might be restrained from proceeding to «** 

the amount at law ; and that lonides ""^^^J*^ 

strained from allowing his name to be used; «» ^ 

all necessary accounts might be directed. , ^ 

The facts stated and case made bytbepitj- J 

which were not substantially denied, were to »>•• 

lowing effect : — ^ 

On the 19th Jan. 1861 pits, who were the o«P 

of a cargo of 3450 chetwarts of wlieat AifF^ 
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kfrd the ship Astrea, valued at 7000(., effected, 
tiuMigh the deft. E. C. lonides, who acted for them as 
tliar broker, an insarance on the said cargo for the 
nm of 7000il, bj two policies of ussonmce for 4000/. 
lad 3000^ respectiTel J. 

The said policy for SOOOiL was dated the same 9th 
Jul 1861, and was made out in the name of the deft. 
£. C. lonides, and was, so far as is material, as fol- 
kir§:— 

"The UniTenal Marine Insurance Companj, regis- 
lend and incorporated 1860. Ko. 26,151. 3000/. 
"WlMnas, E. C. lonides has represented to the above- 
ae&tkmed company that he is in or dnlj authorised, as 
evoer, agent or otherwise, to make the insurance here- 
sufier mentioned and described with the said companj, 
aod has promised or otherwise obliged himself to pay 
^Rthwith for the use of the said company, at the office 
«f the said company, the sum 150L as a premium or 
coMideration, at and after the rate of 5 per cent, for 
•Bcb insurance. Now this policy of insurance wit* 
BesKth that, in consideration of the premises and of 
tlie Mid sum of 1 50/., the said Universal Marine Insurance 
Company do covenant with the said £. C. lonides that 
the capital stock and fnnds of the said company shall, 
according to the provisions of the deed of settlement 
«f the said company, and the proviso hereinafter con- 
tuned, be subject and liable to pay and make good 
and shall be applied to pay and make good all such 
losses and damages hereinafter expressed as may 
luppen to the subject-matter of this policy, and may 
attach to this policy in respect of the sum of 3000/. 
l«eby insured, which insurance is hereby declared to 
le npon 3450 chetwerts of wheat, valued at 7000/., 
iadading 200/. on advances, the ship or vessel calletl 
the Atirea or Astrede, whereof is at present 



, or whoever shall go up for master of the said 
ship or vessel, last or not last, at and from Odessa to a 
fort or ports of discharge in the United King- 
dom, with leave to call for orders, including all 
nsk of craft, warranted free of capture and 
•eixnre, and the consequences of any attempt 
Aerrat. And the said company do promise and 
■gree that the insurance aforesaid shall commence 
fepm the said ship at and from as above, and shall 
BMtinoe until she hath moored at anchor in good 
nfety at her place of destination, and for such period 
sfter.' ards not exceeding twenty-four hours from such 
noorlng, and upon the freight and goods or merchandise 
m board thereof, and from the loading of the said goods 
•r merchandise on board the said ship or vessel, at as 
above, and until the said goods or merchandise be dis- 
durged or safely landed at as above. And it shall be 
bvful for the said ship or vessel to proceed, and sail 
to, and touch and stay at any ports or places whatso- 
erer in the course of her said voyage for all necessary 
porposes, without prejudice to this insurance. And 
lOQcbing tlie adventures and perils which the capital 
Rock and funds of the said company are made liable 
tttto, or are intended to be mode liable unto by this 
■nnnoe, they are of the seas, men of war, fire, 
■Benuesj'piratea, rovers, thieves, jettisons, letters of mart, 
sod connter-mart, snrpriaals, takings at sea, arrests, re- 
itniats, and detainments of all kings, princes and people, 
«f what nation, condition, or quality soever, barratry of 
the master and mariners, and of all other perils, losses 
ttd misfortunes that have or shall come to the hurt, 
diriment or damage of the aforesaid subject-matter of 
this insurance, or any part thereof. And in case of 
my less or misfortune, it shall be lawful to the insured, 
tbrir factors, servants and assigns, to sue, labour and 
tnTel for, in and about the defence, safej^uard and 
neorery of the afovesaid subject-mutter of this insur- 
ttee, or any part thereof, without prejudice to this 
ssorance, the charges whereof the capital stock and 
'onds of the said company shall bear in proportion to 
he tarn hereby insured. And it is dedared and agreed 
[Uab. Cai.] 



that corn, flour, fish, saltpetre, fruit and seeds shall be 
and are warranted free from avet^ge under 5 pounds 
per centum, that all other goods, alrto the ship and 
freight, shall be and are wananted free from under 
3 pounds per centum, unless general or the ship be 
stranded.^ 

The defts. the said company were duly incor- 
porated, and have a common seal and are autho- 
rised to sue and be sued by theu* said name of 
the Universal Mazine Insurance Company; and the 
common seal of the said company was duly affixed 
to the said policy for 3000/1 on the day of the date 
thereof. 

The cargo on board the said sliip Attrea having 
afterwards fallen in value, the pits, on the 14th March 
1861 sold the said cargo to Messrs. J. Coombes and 
Son, of Waterford, who, as now appears, were acting 
in the purchase of the same as agents for the deft. 
Richard Baker, for a sum of 5358/. 17«. 5</., on receipt 
of which amount from Messrs. Overend, Gumey and 
Co., of London, on behalf of the purchaser, the pits, 
delivered up all the shipping documents of the said 
cargo, including the said two policies of assurance for 
4000/. and 3000/. respectively, to the said Messrs. 
Overend, Gumey and Co., on behalf of the purchaser, 
upon the full understanding and agreement on both 
sides that as to the said last-mentioned policy for 3000/. 
the said deft, should be entitled to retain out of the 
amount to be recovered thereon in case of loss the sum 
of 1 700/. only, which together with the amount reco- 
vered on the said other policy for 4000/. would more 
than equal the amount of their said purchase-money 
before mentioned, and the pits, thereupon, with the 
consent of the said last-named deft., pretioiusly to 
handing over the said policy to the said deft, indorsed 
thereon the words following, namely : 

"We transfer this policy to Messrs. — — to the 
extent of seventeen hundred pounds. 

"London, i3th March 1861. 

(Signed) " C. T. Ralli and Co.** 

The name of the transferee was left in blank in the 
suid indorsement, according to the ordinary practice of 
the trade in London, where the purchase-money is paid 
through bankers, in order that the names of tho said 
bankers might be inserted in the event of the purchaser 
not reimbursing them the amount which they had paid 
on his account. 

The bill then alleged that the deft. Richard Baker 
accepted the said transfer of the said policy, subject to 
and on the terms of such indorsement, and the said 
policy was handed over to said last-named deft by 'his 
said bankers. 

On tho 28th of the same month of March 1 861 the 
deft. E. C. lonides addressed and sent a letterof that date 
to Mr. Tozer, the secretary of the defts. the Universal 
Marine Insurance Company, which, omitting the mere 
formal parts thereof, was as ifollows : — 

*• I hereby give you notice tliat Messrs. T. Ralli, 
Sons and Co. have indorsed the policy per Astrea, No. 
2G,151. and dated the 9th of January 1861, for the 
sum of 1 700/. in favour of a third party, reserving for 
themselves the remainder, which I shall have to claim.'* 

The ship Asfrea, with her said cargo, suffered a total 
loss in the course of the voyage, insured by the said 
before-mentioned policies. 

On the 4th of April following the deft. Richard 
Baker, through his solicitors, Messrs. Coiterill and 
Sons, addressed and sent a letter to Mr. Tozer as 
follows : — 

"We are instructed by the assured under policy 
dated the 9th of January last, for 3000/., on wheat 
per the Astrea from Odessa to the United Kingdom, to 
apply to your company for payment of a total loss 
under the said policy. We understand Messrs. T. Ralli, 
Sons and Co., or some persons on their behalf^ 
have given the company iio\ki^ o^ ^«it \^tv^^ «sw 
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interest under the policj, which, however, oar client, 
«s holder of the policy and entitled to the full benefit 
thereof, altogether ignores, and for which it appears 
Co OS there is no fotindation whatever. If it is the 
company *B intention to refuse payment of the loss to 
our client we shall be under the necessity of taking 
proceedings." 

On the following day the pits, sent a letter of that 
date to the durectors of the Universal Marine Insurance 
Company, through their solicitors Messrs. Oliverson, 
Lavie and Peachey, which was as follows: — 

** We are instructed by Mr. K. C. lonides, in whose 
name the policy on wheat per the Asirea, for SOOOt, 
dated 9th Jan. 1861, No. 26,151, was effecUd, and 
by Messrs. T. Balli, Sons and Co., in whose behalf it 
was effected, to give yon notice not to pay the amount 
payable under the policy to any person except to Mr. 
£. C. lonides, and upon his receipt, otherwise you will 
be held responsible. Mr. E. C. lonides has not given 
«ny authority to any person to sue you on the policy 
in his name, and if any attorney should take that 
course, it will be without hb authority; and you are 
requested to take notice that no payment b to be made 
to that attorney on accoimt of this policy. We ore 
taking the necessary steps to restrain the parties who 
have applied in their attempt to defeat the just claims 
of Messrs. T. Balli, Sons and Co. to the extent of their 
interest in the policy." 

That defts. the Universal Marine Insurance Com- 
pany had admitted their liability to pay the amount 
payable under the said policy for 3000^ and intended 
to pay the whole of the said amount to the deft. Richard 
Baker, as the transferee and holder of the said policy. 
The deft Baker by hU affidavit stated the particulars 
of the transaction as to the purchase of the cargo by 
hun as follows :— That on the 8th March 1861 Messrs. 
Alexander and Co., corn-brokers of London, offered 
him the cargo of wheat then recently arrived at Fal- 
mouth from Odessa, for orders. They represented to 
him that, as the ship had but a few lay days to dis- 
charge, he could have the cargo at a low price. That 
upon that day he agreed to purchase same, upon which 
A contract as follows was entered into : — ** London, 
March 8, 1861. Bought of Messrs. T. Balli and Sons, 
•on accoimt of our principals, the cargo of Odessa wheat 
shipped per Astrea from Odessa, say 3450 chetwerts, 
as per bill of lading, dated 10-28 Dec, at the price of 
52s. 7^, say fifty- two shillings 7^, less 2 per cent, per 
quarter for 492lbs. delivered sound or damaged, including 
freight and insurance, the latter free of war risk, to any 
safe port in the United Kingdom of Great Britain and 
Ireland, now at Falmouth ibr orders, reckoning 100 
chetwerts equal to 72 quarters. No charge for dunnage 
until weight is ascertained. Our one-half per cenL com- 
mission paid by sellers. Payment in London in cash, 
less interest at 8 per cent, per annum, for the unex- 
pired term of two months from thu date, in exchange 
for bills of lading and policies of insurance effected with 
approved tmderwriters, but for whose solvency sellers ai*e 
not to be responsible. In case of any dbpute this con- 
tract not to be void, it bemg agreed by buyers and 
sellers to leave the same to two London corn-factors 
mutually cJiosen, or their umpire, and to be bound by 
their decision. The above cargo b accepted as it 
stands on J. £. Downing's report, for which sellers are 
not responsible. In case of sea accident occurring after 
thb date affecting measure, provisional invoice to be 
£nal. (Signed) ** Alexander and Co." 

He also alleged that he bought the wheat on his own 
aoooimt, and that Coombes and Co. were only hb 
agents for sale of the cargo in Ireland, they having 
agreed to make advances to him upon such cargo, and 
they actually accepted hb (Baker's) drafts for 
55332. 4«. 5(/., which drafts were dbcounted by 
Pverend and Co. That in accordance with the under- 
fjtaading on which he purchased said cargo of Alexan- 



der and Co., ht( Baker) on the 18th March sent tin 
a cheque on the Union Bank for the amoont of tb» is- 
voice — freight, gratuity, commission, and other chai|e% 
amounting to 53582. 17f. 5dL, to be banded bjtte 
to pits, in exchange for the shipping docnmcots ai 
policies of insurance ; but they refus^ to take wA 
cheque, requiring cash. That he thereupon gsTC a 
order on Overend and Co. for the amoimt as follovt:— 
" 5358 17«. 5cL London, March 13, 1861. Oi 
demand pay to the order of Messrs. T. Balli, Son 
and Co. the siui of 53581. 17s. 5d in exchangi for 
bill of lading, charter-party of and policy of insnnaei 
on cargo of wheat per Attrea,^* On the 14th Msnk 
the pits, presented said order to Oterend and Co., «hi 
paid the amount in exchange fbr the bill of Udis^ 
charter-party, and the two policies of insurmnce m thi 
pits.' bill mentioned. 

The ship and cargo experianood a total loss on tki 
16th March, of which deft, first heard on the 18tk 
Upon this a correspondenoe took place between deft 
Baker, Coombes and Co. and lonides, and eventeaDf 
the policies were sent to Overend and Co. Deft. Bsbii 
about the 20th March 1861, first saw these poKd* 
at Messrs. Overend's, and noticed the indorsemegfc 
He then and there repudiated such indorsement, ortibi 
right of the pits, to have made any such, and hi 
claimed the full amount of the policy for lai 
3000^1 

The question raised was, who was entitled to tki 
1300/., the difference between the interest alleged li 
be ret^iined by the owners of the cargo, so appeariig 
by their indorsement, and the 3000/., the amooot d 
the policy. 

An application had been made for an injnnctiN 
as prayed by the bill. It was then agreed thil 
1400/. should be paid into coiul bj the insurum 
company, and the bill dismissed as against them ss^ 
the agent lonides. 

The cause now came on on motion for a decree, ssi 
much evidence by affidavit was taken as to the coatga 
of the trade in similar transactions, immateriiil to tk 
general question in the cause. 

Sir Hugh Cairns, Q.C., Hethtringttm and \^Mi 
Williams (common law bar), for the pits., contesdrf 
that the question was one of construction of the ooiH 
tract — the custom being admitted on both sides— sat 
what sort of contract justified it ; that Me«i 
Overend and Gumey, as agents of the purchaser, wa 
and were satbfied with the indorsement on the poB^ 
The owners of the cargo were not bound to take ktf 
than the full value of the contract price, and tbif 
were entitled to secure themselves against the fall ■ 
the price by retaining an interest in the sum insoni 
on the estimated value of the cargo. That a trust ti 
the extent of 1300/. in favour of the pits, ckaillf 
attached on thb policy. 

Rolty Q.C. Druce and Honjfman (common if 
bar), for the deft. Baker, contended that he had ne 
assented to be trustee for the Messrs. Balli ; that 
was no party to the indorsement on the policy by thei^ 
retaining, as it did, an interest therein to the exteit 
claimed ; that he had a right to all the shipping does> 
meuts relating to the cargo, including the two polidrt 
of insurance, and under hb contract of purchase tki 
whole amount of both policies was payable to him. 
Eetherington in reply. 
The cases principally referred to were— Tantvaes t. 
Lucas, 30 L. J. 234, K. B. ; s. c 4 L. T. Bep. N.S. 
400; Shftrp v. Taglor, 2 PhilL 801 ; and Beneeki 
on Insurance, p. 16. ] 

The Vick-Chancbllor said that the case had beet ' 
ably argued and clearly put before the court; but thirt v 
was one point about which he had entertained vaT 
little doubt from the commencement, viz., that tit ^ 
instrument, the bought and sold note, could not ^ ' 
taken to be an assignment of the policy at all— tbei* 
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thing in it in the shape of an assignment of 
L Ttiere was not one irard in the case of 
CO ▼. lAicas which imported that it operated in 
:h manner. In that case it was a bargain for 
e cargo to be insured, and no dealing with an 
I policy ; bnt looking at the terms of the present 
t, it was for a sale of wheat, including freight 
arance, the Initer " free of war risk to any safe 

the United Kingdom of Great Britain and 
, now at Falmoath for orders." Then came the 
There was not a word said about assigning any 
Mlicies, or the existence of any policies. It 
MTe been perfectly easy for the parties, if either 
I had so intended, to have recited, or to have 
to include the two several policies effected by 

upon the ship." On the contrary, it was an 
lent merely; all it says is this — it is to include 
and insurance ; which means that the vendor is 
to pay the freight, and the vendor is bound, 
:be money is paid, to give a full and complete 
ce of the character he has specified. That was 
pnal part of the contract, and there was not a 
lid about policy, but simply insurance ; and the 
f the insurance is afterwards pointed out — not 
part which is in every sense the contract, stating 
ecific thing to be done, but it says, *' the price 
) handed over in exchange for bills of lading and 
I of insurance to be effected with approved 
rriters, but for whose solvency the sellers are not 
tsponsible.'* The purchaser was therefore enti- 
have, before he handed over the money, a policy 
ides, whichever it might be, which should be 

I with apptoved underwriters, which means, no 
responsible underwriters, and not persons to be 
ed by the purchaser, but persons against whom 
lonable objection could be taken, and he wss to 

II insurance which should be free from risk of 
The y. C. then proceeded as follows :— The 
n then arises whether there is anything which I 
at one to consider in Tamvaco v. LucaSj 

tends in the slightest degree to impeach 
iew. I am now talking of the contract, 
t first place, the question could never arise 
because that was the case of a sale of 
to be procured which was to he handed over 
I price paid when the shipping documents should 
\j ; and nothing was said there about policies at 
wat, including freight and insurance, but not a 
lid about policies ; and the construction of the 
-and a roost reasoDable construction it seems to 
)»— 4s this : every one of the judges put it in that 
lat when you buy a cargo free of freight and in- 
i, it means you buy an Insured cargo; and 
w a cargo comes it must be insured; but 
, when it is said the money is to be paid on 
g over the '* ship's documents," you then clearly 
on have not spoken at all of the policy of in- 
i. Having said you would hand over the '* ship's 
mts" only, without spedfying the policy of insur- 
«n indicate at once that yon mean such a policy 
iranee as is indnded in the ship's documents. It 
lat way it is relied on, saying, the parties must 
ntemplated a policy at the time of the ship sail- 
nd if yon are to hand over the mpney simply on 
Dg the ship*s documents, if yon do not get a 
eo nomine under the title of ** ship's documents," 
not get any policy at all, and therefore it must 

that particular case, the policy which shall be 
the future documents of the ship hereafter to be 
i And the whole question there turned, not 
lis — ^whether it was the pasdng of the thing in 
Inch it ooold not : but it wss to be this, a 
' wheuerer yon do get iuoh a thing ; and, as you 
yon will sell to me, there must be included 
dbip'i doenroants a poliej, and that palicy must 
liej neevMrily effaettd at the time of the ship's 



sailing. I do not read the judgment in any other 
sense ; and when I look at Crompton, J.'s judgment, 
which I take in preference, because it is the judgment 
cited and relied on by the deft«, what he says is this : 
** I think that could never be intended, and when you 
look to the phrase * shipping documents,' I think that 
makes the policy connected with the shipping one of 
the documents which is meant." Now this is important. 
** I do not mean to say that if by any accident there 
was no insuring when the cargo was shipped, the con- 
tract might not be answered by making a new policy in 
London ; but I think the contract looks to a policy 
made with reference to the shipment. Simply because 
the words * shipping documents' are used and no 
otliers, I quite agree with what my Lord has said, 
that the policy must be a bond fdt policy on the 
shipment I take it if there was an illusory in- 
surance, that would not do." Showing, again, it 
is not a specific thing that is pointed to, it is only 
something at the time which may be classed among 
the ship's documents. He says it will not do, ** be- 
cause the contract is for a price covering freight and 
insurance. It appears to me, as I said before, to con- 
template not only the shipment shall come on freight, 
but a cargo to come in one of the particular class of 
ships named being insured ; and therefore, if there was 
an illusory insurance, I think the buyer might say, 
*' You have not sent it insured." I think, therefore, 
the terms of the contract relate to the policy on the 
shipment, that the insurance must cover the value of 
the goods and the cost of the insurance as at the port 
of loading, but does not indnde the freight «r profit at 
the port of discharge. The buyer bujrs what the seller 
sells, and puts himself in effect in his shoes. K the 
first man buys from the original shipper — and this 
was a good deal relied on — I think he puts himself in 
his shoes, as it were, and takes the policy from him, 
suppodng the policy b a right policy with regard to 
the first shipper, and it is not determined by the sup- 
posed value of the goods that the buyer thinks them 
worth when they come to England." It is quite true 
these expressions are used, that the buyer puts himself 
in the seller's shoes, but it all turns, as it appears to 
me, in that case upon the drcumstance of the buyer 
being a person who took the right of having a cargo of 
wheat free of freight, free from insurance, and pro- 
vided for that right simply by saying that he 
would hand over the price whenever the ship's docu- 
ments were delivered to him. It appears to me all 
that this gentleman has contracted for is this, that he 
must have his cargo free from freight, and it must be 
a cargo that is insured, and he must have a delivery 
to him, before he is required to pay the money, or 
policies which will meet this requirement ; he has not 
specified any particular policy which is to be handed 
with the ship's documents, but it is to be handed 
over when he gets the bills of lading and polides of in- 
surance effected with approved underwriters ; and say- 
ing the word " effected " points to something which 
has been done, seems to me to be begging the whole 
question, because the question is whether ** effected at 
the time of the money bdng handed over" is not a 
suffident compliance with the terms there used, 
namely, ** policies of insurance effected." I say this, 
because if you hold any other doctrine you are driven to 
th is consequence, that if the vendor hands over any policies 
which have been effected after this contract, he might 
not chose to insure till after the contract was entered into; 
he might say, " I think I have a good contract, and 
now it will be worth my while to insure, so that I 
may sell with the guarantee of insurance." And, it 
that construction is to prevail upon such an instru- 
ment as this, namely, that it is to apply to given 
polides actually effected, upon which not one word is 
said throughout the contract from beginning tA «Qii^ 
then a good and suf&dewt ViurairKQfift m vi«i iMs^mX 
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being tendered, be would not be obliged to take it ; be 
would say, *'I object to tbe contract; jou had not 
tbis insurance at tbe time of tbe contract, and I am 
sot bound to accept a subsequent insurance, and I 
repudiate the contract.** I cannot think that is tbe 
intent of tbe contract, or could be held to be tbe true 
contract between tbe parties. I onght to notice ano- 
ther way in which Mr. Rolt put it very ably. He 
says this : " You have a right to rely upon the general 
practice of merchants ; we know when we are buying 
things of tbis kind that the ship starts from a point ; 
we know that she is insured ; we know that we are 
dealing with a given ship— at all events, we do not 
specify the particular policy, we do not know if it is 
insured in policy A or policy B — we are dealing witb 
a respectable broker, and we believe that tbe business 
will be conducted in tbe ordinary way ; we believe we 
are contracting for a ship's cai-go where the ship is 
already iiisurcii ; we know that tbe given ship, the 
Astnay Ikw started, and accordingly, we rely upon the 
ordinary conrse of trade, and so we contract for those 
particular policies which we had every reason to sup- 
pose you had, and they pass and come to us under the 
terms of handing over tbe money to be paid when the 
policy is assigned." It must be intended to mean those 
policies which, according to the ordinary course would bo 
handed over. It is going a great deal too far, in tbe ab- 
sence of any evidence of universal custom. I believe it 
was the custom of tbe East India Company not to in- 
sure at all, and also other large firms who are con- 
cerned in shipping become their own insurers. They 
could well, under such a contract as this, not having 
ejected any policy until tbe time for payment came, 
but when the time for payment came they would be 
obliged to hand over the policies. If that be so, then 
I apprehend it will be true, and I quite agree with !Mr. 
Rolt, it is trying it iden per idem. It always 
struck me that it never could depend on whe- 
ther one piece of paper or contract happened to 
contain an insurance for 3000/., instead of ond for 
1300/. and another for 1700/. The merits of the case 
would never be determined upon such nn acci- 
dent as that, yet it is a way of testing tbe matter. 
Could or could not the pits., if they had effected three 
insurances, one of 4000/., one of 1300/., and one ot 
1700/., have tendered the two. assuming these two 
cover the amount. Anotiier point in the caso : could 
they have tendered the two holding back the other ? 
Mr. Rolt says they could not, because they contracted 
for all the policies which might exist. If that be so 
it would be right, and it could not ; but if the contract 
is not for all policies ^hat exist, but only the policies 
that Are to be handed over, then I apprehend it could 
be done. There was no necessity to hand over tbe 
third policy, and the two would be all that would be 
required, and this gentleman would have remained iu the 
quiet possession of his policy, without having resort to 
the practice of what is called " indorsing *' for such an 
amount. Now another point, of course, to be considered 
in the case is, how far these parties are entitled to in- 
demnity under this contract. Upon that there might 
have been some difficulty if there had really ever been 
any contest of the sort ; but the plt.'s case is tbis— it is 
quite clear that all this is an afterthought, about 
having the advantage of such a policy as this— his 
case isthb, and it comes expressly to it, that he never 
looked at the policy at all, clearly showing that he 
looked to indemnity and indemnity only. He never 
asked himself whether there was a policy for 1200/. or 
1300/. more than was necessary for indemnifying him 
in existence. He never thought of putting such a 
question about it. He never thought of asking, "Are you 
band Jida handing over to me all the policies yon have 
ever ^ected ?** All that he relied on, no doubt, was, that 
he was to be duly and effectively protected. Therefore 
what he t«kef for protecting himself is this : The pit. 



in equity -objecting to be paid by a common dKqQe,tb 
deft, gets Messrs. Overend, Gumey and Co., to ondeitib 
to supply funds to pay the pits., and they are to p^ 
over on: receiving the proper documents. I think tkt 
is tll(^ expression. I will take it from his own sffidniL 
He says this: — " I took>n order in this form: 'Oi « 
demand, pay to the order of Messrs. Balli tndSoi 
the mm of 5358/. 17s. 5d, in exchange for bib* 
of hding, charter-party of and policy ofinsv* 
anoe to Messrs. Overend, Gnraey and Ck).*" Th» 
was no special instruction given beyond tkit^ 
and what is done is this: the clerk, wa% 
the special indorsement, takes the docoment wIbA 
is so specially indorsed, and which passes to the del 
in equity,. Mr. Baker, a right only to 1700/. of tk 
3000/. conUined in that policy. Tliat being dom 
there is no further inquiry, or anything at aU aAi 
about it. He never inquires of Messrs. Overend fli 
Gumey what has been handed over — "haveywf( 
the right policy, has anything been done ?*' Noit^ 
is taken till the actual loss occurs ; and when it oeofl 
he writes to say ho thinks he could have made a bcM 
bargain if the sMp had arrived. It is quite ckirk 
never dreamed then of having such a goed bax;guil 
the hanng this 1300/. extra put into his pocket ! 
quite agree with what Mr. Hetherington said, tk 
subsequent acts cannot construe the contract It wA 
have been a question if he had raised it at the time*,! 
might have given instructions to Messrs. Overend 
Gumey, and said, " Do not part with this 
till you get policies sufficient to indemnify me ii n 
spect of the loss I have incurred.^ Then Mean 
Overend and Gumey would have a^ed for fall i* 
stractions, the instractions being that they were to fid 
the money for tbe payment for the cargo, and taketh 
policies for it, and they take the policies thus \sAaak 
Mr. Coombes takes it upon tbe same footing: I 
strikes him in the same way that, as a man of hoi 
ness, he is sufficiently indemnified. The content sen 
ar«se, of whether there was a sufficient indemnity, 
called attention during tbe argument once or tvieil 
the obserrvations of the Lord Chief Justice. D 
question had been put, " Did you raise this diffieri 
which yon now raise at the time the policy was haai 
over ?" It is quite trae Mr. Baker does not seenl 
hiive been aware of the partial indorsement di 
pol icy ; it is also clear he was not awaie of i 
amount; he was ignorant, and left it to tftf 
Overend and Gumey to deal with it, he snppMl 
himself sufficiently indemnified, and, as the fads tt 
out, he was abundantly indemnified. There is sell 
gestion made that he is not de facto indemnified; h 
the argument has been ingeniously put, '* I might hi 
Silked for the full 1700/., this being a pdicy wbiAi 
only for a total loss, as it turns out. It might krt 
happened that the cargo might have coom is < 
damaged condition; then I should not, under lh 
terms of my contract, have ' been sufficiently ia^ 
nified by having this policy of insurance." ■ 
that state of things had arisen tliere ndgbt knj 
been a good deal more to consider in this ci9e> ' 
should not consider the question then would ^ 
as to tbe right of the Rallis to indone 1^ 
policy, but whether the Rallis ought not to k^ 
given a different policy altogether. The policj ^ 
been taken for an amount that is not qnanelled ^ 
and it was a sufficient indemnity. Now the onlj <** 
test is, who is to have the surplua ? and a difi^ 
might have arisen in a state of things that htf ^ 
occurred, but in a contrary state of thingk tkff 
difficulty not having occurred, it appears to me Jib^ 
there is nothing in Mr. Baker*s contract that enti^l 
him to this 1 300/. As to the remaining difficulty tk^ 
the Rallis retaining the 1300/. at all, and bow ftrU^j 
properly come here under the circumstances, bitif^ 
parted with their interest, it appears to me that Slk^ 
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f/or b quite applicable to Uuit state of things, 
.ot pretend to have a large knowledge of cases of 
■cription ; they more frequentlj occur at com- 
iw. I think there might have been some doubt 
compelling the Marine Insurance Company to 
lis 1300/. But they pay the money into court, 
II I have to do is to deal with the money 
irt Sharp ▼. Taylor appears to me a case 
as strong, if not stronger, for it was there 
that the pit. in the case had pcrjnred 
f by describing the vessel as a British vessel, 
it was not; and the right asserted by the deft, 
is : " You 80 conducted yourself with reference 
to the laws of England, and partly to the hiws 
erica, it being an American ship, that you are 
ititled to have any account between us." The 
however, there got rid of the difficulty, as Lord 
had done before, by saying, " whatever difficulty 
questions of public policy may interpose, if we 
enforce the remedy against those who would be 
d to rely on this public policy in order to pre- 
bt remedy being enforced, still, when we are 
saling with a sum of money paid into court by a 
who could have raised the difficulty, and who 
t raised it, we must distribute the sum of money, 
!r wrong the parties may have been in regard to 
ansaction among them." I must therefore hold 
e pits, are entitled to the 1300/. out of the sum 
to court. Decree accordingly, 

stors for pits., O^uerson and Co. 
aton for defts., Cotterrill and Son, 



DUCTAL COMMITTEE OF THE 
PBIVY COUNCIL. 

ed by Jamis Patbbson, Esq., of the Middle Temple, 
Barrlster-at-Law. 

Saturday^ Dec, 21. 
It — ^The Right Hon. Lords Weitsletdale and 
QSDOwa, K. Bbuce and Tubmbb, L.JJ., and 
G. Rtan.) 

XBCIAL MARnrB COMPAMT V. NaMAQUA 
MllflNa COXPANT. 

'Ingunmcefor voyage — Seaworihmen^ Starting 
I Ufoo pomtM of a foreign cooMt — Commencement 
oyage — Conttrudum of policy. 
ry inswranoe of a $hipfor a voyage there is an 
M warranty thai the vessel shall be seaworthy^ 

if, m aJU state as to repairs, equipment^ and 
7, and in all other respects so as to meet ordinary 
Is; but if the voyage requires at dijerent stages 
ferent complement qf men and equipment, then 

enough that the state of the ship be commensu- 

to the then risk. But the assured makes no 
ranty thtU the vessel shall continue seaworthy, or 

the master and crew shall do their duty during 
voyage, and their misconduct, as such, is no 
noe to an action on the policy. There is a 
ranty of a similar nature in an insurance tipon 
^ with respect to the ship on which they are 

t a ship was insured for the voyage " at and 
1 the anchorages of A, and B. (which were both 
he coast of 4jfrica) to Swtuisea,*^ and the ship 
seaworthy at A, but not so at B,, and was soon 



the insurer of goods was entitled to recover for 
foods sh^^ped aiA,^but not for those at B,, for 
polky m efiet covered two risks, and the sea 
tge might be considered to begin at different 
s. 

I was an appeal from a jadgment of the Supreme 
If tbt Cape of Good Hope, dated the 17th Oct 
in an aetioa in whieh the resps. were the pits. 



and the apps. were the defts. The court beiog 
equally divided, the junior judge retired, for the pur- 
pose of allowing a judgment to be recorded, and 
which was accordingly recorded in the resps.' favour, 
conformably to the opinions of Hodges, C.J. and 
Cloete, J., and against those of Bell and Water- 
mayer, JJ. 

The reaps, sued for a total loss upon a policy of as- 
surance effected by them with the apps., in respect of 
the sum of 4000/., which assurMnce was declared to be 
upon " copper ore valued at 25/1 per ton, per Admiral 
CoUingwood, Smith master, at and from the anchor- 
ages off Ilondelclip Bay and Port Nolloth to Swansea, 
to commence upon the said goods or merchandise on 
board thereof, from the loading of the said goods or 
merchandise on board the said ship or vessel, at and 
from the above ports, and until the said goods or 
merchandise be discharged from en board the said ship 
at her port of discharge — viz. Swansea." 

The declaration set out the whole of the policy m 
extenso, and averred that the plu. shipped certain ore 
at Hondeklip Bay, on board the said vessel, the Admiral 
CoUingwood, and that the said vessel sailed with such 
copper ore from Hondeklip Bay, and commenced her 
voyage forthwith towards the said port of Swansea, 
and proceeded to Port Nolloth ; that the pits, shipped 
more copper ore on board the said vessel at Port 
Nolloth, and that the said vessel then, in further pro- 
secution of her said voyage to Swansea, sailed from 
Port Nolloth on her said voyage ; and whilst so pro- 
ceeding the said vessel, with the s^id ore, was, by the 
perils and dangers of the seas, wholly lost, and the said 
ore became wholly lost to the pits., and never arrived 
at Swansea. 

The defts. pleaded, first, admitting the policy, but 
denying all and singular every allegation and fact and 
conclusion of law in the said declaration contAined ; 
and they pleaded, secondly, in case the said plea 
should be adjudged insufficient, but not otherwise, 
** tliat the said ship in the declaration mentioned was 
not, at the time of the commencement of the voyage 
in the declaration mentioned, to wit, to Swansea, sea- 
worthy.'* 

The pits, took issue upon the pleas, and replied, 
secondly, to the second plea, that. the facts thereof 
constituted no sufficient answer to the action. 

Evidence was heard before the court, and judgment 
was given as above mentioned for the pits., the now 
resps., in the sum of 40002. sterling, with interest a 
tempore mora as prayed, and costs. 

Hodges, C. J. (after stating that, in his view of the evi- 
dence, the ship was seaworthy at Hondeklip Bay) pro- 
ceed.^d : — I apprehend that, not only the nak. but the 
voyage also, contemplated by the policy, had com- 
ment when the anchor was weighed at Hondeklip 
Bay, and the voyage having thus once commenced, 
and the vessel being then seaworthy, I am of opinion, 
according to the authorities cited by the pits.' 
counsel, that the implied warranty as to seaworthiness 
was complied with, and that any subsequent unsea- 
worthiness occurring at Port Nolloth before or after 
the loading of the cargo was completed did not vitiate 
the policy. In principle I cannot distinguish this case 
from Houldsworth v. Wise, 7 Bar. & C. 794, where 
a ship was insured ** at and from Belfast to her port 
or ports of loading in British America, during her stay 
there and back to a port of discharge in the United 
KingdoHL" There the evidence showed that she was 
seaworthy when she sailed from Belfast, but nnsea- 
worthy when she left St. Andrews on the homeward 
passage ; and the counsel for the defts. admitted, that 
having been thus seaworthy at the oommenoement of 
the risk, the implied warranty was satisfied. Bermon 
V. Woodbridge, Dong. 788, ia to the same effect. 
Whatever may be said of the justioe of this doctrine as 
to seaworthiness, when ^umdoui lanat ^K9(?«itK0L vkt- 
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Burerd und owners who have insured t)ieir ships, it 
appears ^o me that it is more consistent with the prin- 
ciples of natural justice to adhere to the rule, that as 
between shippers of goods and the assurers, the former 
do not warrant that the ship, in point of staunchness 
and repair, shall continue seawortfaj througheut the 
Tojag^ ; and that the assured makes no warranty for 
the continaed good conduct of the master and crew in 
the course of the voyage ; that if the vessel, crew and 
equipment, be originally sufficient, and the master 
a person of competent skill, the assured has done 
all he contracted to do; and therefore, although 
such master and crew should, by their acts or 
omissions, have brought the ship, in the course 
of the voyage and at the time of the loss, into 
an unseaworthy state, yet the underwriter will be liable 
for all losses which, though remotely occasioned by 
such superinduced state of unseaworthiness, are yet 
proximately caused by the perils insured against. 
The shippers of cargo cannot exercise any control over 
the master and crew of a vessel, after the goods are 
once placed on board, and in this case the pits, do not 
appear even to have chartered tbis vessel for their own 
exclusive use, as no charter-party has been produced, 
and the bills of lading, for the two parcels of copper 
shipped at Hondeklip Bay and Port Nolloth, which 
were signed by the captain and put in evidence, are in 
the usual form which is used when goods are put on 
board a general ship. The captain and crew are, 
therefore, in no sense, as it appears to me, the agents 
of the shippers of the goods. On the contrary, the 
captain and owner of the ship stand in a totally diffe- 
rent situation, for being carriers of the goods for hire, 
they incur all the liabilities which attach to ordinary 
carriers by sea, subject, of course, to the provisions 
contained in the bills of lading. Any rule holding 
that a shipper of goods impliedly warrants that 
the vessel m which they are placed shall be sea- 
worthy throughont the whole course of a voyage, 
would, I think, be calculated greatly to impede 
the assurance of goods by shippers to distant ports. 
The distinction I have thus adverted to, where the 
assured have not been in a situation to control the 
management of tbe ship, has been noticed in several 
oases, among which I may mention Afetcal/ v. Parry^ 
4 Camp. 125 ; BeU v. Cantamt, 14 East, 374. I 
might conclude my observations at this point of my 
judgment, inasmuch as they dispose of the whole 
case ; but I think it is only right to make some re- 
marks upon the question of fact which has been sub- 
mitted to us as a jury, and respecting which the wit- 
nesses have differed so widely, i. e. was the ship in 
fact seaworthy or unseaworthy, when she left the 
anchorage at Port Nolloth ? A ship is prima fade 
presmned to be seaworthy, but here seaworthineHs is 
admitted when the ship left Table Bay and Hondeklip 
Bay ; in fact, the assurers had ordered her to be sur- 
reyed a few days before they accepted the assurance, 
and the report of the surveyor, who had previously sur- 
reyed the vessels fur the assurers, states iu his written 
report : " No alteration of this vessel's ground tackle 
— is admirably found in every respect, and well com- 
manded.'* The burden, therefore, of proving that 
the vessel was unseaworthy was thrown on the defts : 
(see the cases collected, 1 Phillips on Insurance, 324, 
2nd edit.) His Lordship then examined the evidence, 
and said it did not satisfactorily prove unseaworthi- 
ness at Port Nolloth. 

Bell, J. (after stating several risks were included 
in the contract) added : — It is very true that in the 
computation of premium the several risks were not 
distinguished or apportioned, so that, if the vessel had 
perished at Hondddip Bay, from fire or other acddent, 
entitling the assured to recover, the insurers would 
not have been entitled to recover a return of premium, 
while they would have been liable for the loss of such 



part of the cargo, more or less, as might i 
loaded: ^Moiet v. Pratt, 4 Camp. 296; 
Woodman, 3 Taunt. 299.) The reason ei 
that the parties bavins; treated the five risks, 
regards the eompntation of premium, as o 
risk, a court has no means of ascerUnni 
portion of the premium u by tht contn 
butable to each or any portion of th 
risk, composed as it was in this instance off 
or stages. Where thare is neither any ooo 
putting an end>to a part of the risk, and n 
the entire risk to be divided, nor any usage fc 
of premium in regard to the particular risk, 
mium cannot be divided and apportioned I 
circumstanoe can never destroy the words u 
of the contract, and convert " at and from He 
Bay and Port Nolloth " into " at and from Ho 
Bay alone." It is no doubt true that tbe poli 
effect from the arrival of the ship at HondeU 
that she might have gone to Swansea direct in 
bay, without touching at Port Nolloth ; and t 
she had done so and perished, as she did, tbe i 
would not have been entitled to a return of pro 
that account, any more than in the other esse of 
other accident at Hondeklip Bay, which I hsTen 
But this indivisibility of the risk, as to retim 
mium, will not affect the warranty of setww 
appropriate to each stage of the entire risk. 1 
will the fact that there were sixty miles of d 
between Hondeklip Bay and ^Port Nolloth iffi 
question of seaworthiness The dedaratioo, m 
affects to make the sailing from Hoodekii} 
voyage towards the port of Swansea," bottl 
mere attempt of the pleader to take advinta^ 
opponent. Port Nolloth was as much the 
loading as Hondeklip Bay, and though if tbe 
had in fact never gone to Port Nolloth, bol 
direct to Swansea fh>m Hondeklip Bay, snch 
would have been her sailing from the port of i 
yet, as in fact she did not do so, bat ooi 
her cargo at Port Nolloth, as was contempb 
the parties and provided for by the contn 
sailing from Port Nolloth was her sailing f> 
port of loading, as to which, in my opini 
warranty of seaworthiness, for the saiUng to; 
the moment of sailing, must be applicable, 
insured " at and from^' an island with differe 
of loading, is covered by the word '* at*' in goi 
port to port: {Cntikshank v. Junten, 2 Tini 
Warre v. J/O/er, 4 B. & Cr. 038.) b 
Suit, Cowp. 606, the ship was insured 
from Jamaica to London." **By force 
words," Lord Mansfield said, *' she oertainlj 
tected in going from port to port, and 
sailed;*^ so here the Admiral ColUngwood, i 
words "at and from the anchorages of I 
Bay and Port Nolloth,** was protected in g 
Hondeklip Bay and Port Nolloth till she si 
that case Lord Mansfield said, "When 
sailed from St. Anne's for Blaefields to gel 
she had no view or object whatsoever but 
the best of her way to England.** Here 1 
Admiral CoUingtoood, in sailing from Hond 
to Port Nolloth, had not in view to make 
of her way to Swansea, but had another 
view — the completion of her cargo at Pof 
Port Nolloth, therefore, was, in my opi 
commencement of the sea voyage, oovere 
word ** from,** and the jnmchtm Urn 
to which she required to be seawortli: 
even if the sailing from Hondeklip Ba 
be held to have been the commencement of t 
to Swansea, this would not much affect my < 
to the decision of the case, for reasons wi 



assign in the course of considering the second 
whidi I have stated has been raised £» thsj 
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the court, viz. wm the veitsel seaworthy at the time 
her sailiug for Swansea, whichever shall be held to 
ve been ^e oommenoement of that voyage ? Sea> 
trthinen is a condition precedent which relates to the 
rposes in contemplation by the parties, and is liable 

be modified by circomstances : (Kent, 289.) The 
iworthiness most be commensorate with the then risk. 

vessel may be seaworthy for loading in a port or 
■dstead, and be covered while there under the word 
at "* in her policy, thoagh she may not at the time 
I seaworthy for the voyage so as to be covered by the 
)rd " from.*' But as this condition precedent of 
sworthiness is intended to secure the underwriter's 
anoe of earning the premium {Chriitie v. Secreton^ 
Ter. Rep. 192) by limiting his liability to annssn- 
Doe only against certain contingencies, which could 
<t be if the vessel were not in a fit state for the 
yage, though she was for the place of loading, the 
ssel must at all events have been seaworthy at the 
ne of commencing her sea voyage (^Annim v. Wood- 
m, 3 Taunt 300), and she must be in a state to 
counter the ordinary conditions of sea and wind, to 
lich all vessels are exposed. 

Judgment having been entered for the pits., the 
fts. appealed to her Majesty in Council. 
BouUlf Q.C. and Pi^psofi, for the apps., contended 
it the ship was not seaworthy at the oommenoement 

the voyage, and that that commencement must be 
cen to be Nolloth Bay. 

Uak, Q.C. and Hodgmm^ for the reaps., contended 
at the ship was seaworthy on leaving Hondeklip 
ly, which was the only warranty implied ; and that 
was also seaworthy on leaving Port Kolloth. 

Cur. adv, vuJt. 
Lord Wkkslktdalb. — The resps. in this case 
oght to recover a total loss upon a policy for 
\iWiL subscribed on behalf of the defts., an insurance 
mpany at the Cape of Good Hope, on copper ore, on 

ship, the Admural CoUmffwood^ at and from the 
idioraget off Hondeklip Bay aqd Port Nolloth to 
vaoaea, to conunenee upon the loading on board the 
lip at and from the above ports. The resps., under 
OS policy, might have shipped what proportion of the 
ipper ore they pleased at one anchorage or the other, 
robably the whole at one. They put on board at 
ioodeklip 1 54 tons. The vessel sailed to Port Nolloth 
ith that quantity on board ; arrived at Port Nolloth, 
iiere took on board the further quantity of 250 tons 
nd sailed for Swansea ; in the way thither she sank, 
ad the copper ore was lost On the trial before the 
adgtt of the Supreme Court of the colony of the 
^pe of Qood Hope, who are judges both of fact and 
w, witnesses were examined on both sides, and the judges 
lid not all take the same view of the evidence. The pmba* 
nlitj, their Lordships, on perusing that evidence, think, is, 
^ the ship was seaworthy at Hondeklip, and when 
dw arrived at Port Nolloth ; but that she liecame un- 
(^worthy when she was loaded with the additional 
copper at that place, and sailed with it for Swansea, 
^ cargo being then too heavy for her. We think we 
Buj issume this to be the true state of the facts ; and 
^ follows the question, of novelty and some nicety, 
^ the assured entitled to recover for the loss of the 
*bole cargo; or, if not, are they entitled to recover for 
^ loM of the 1 54 tons shipped at Hondeklip ? Their 
^^''dships have had great di£Bculty in coming to a 
(%QelQaion upon it, but after much consideration agree 
^M the pita, are entitled to recover for the latter, but 
for the latter only. Some propositions in the doctrine 
of the implied warranty of seaworthiness, which form 
^ put <^ every contract of marine insurance on voyages 
(for to time policies it does not apply) are perfectly 
I'ttled. They are laid down in the case of IHxon v. 
Mer, 5 M. & W. 414, in which I gave the judg- 
liQt of the Court of Ex. with the concurrence of 
^ bnthno, founded on the principle laid down 



in several previous cases : {Busk v. R, E, Auurance 
Company, 2 B. & Aid. 73 ; Wcdker v. MaiUand^ 5 B. & 
Aid. 171 ; Holdsworth v. Wist, 7 B. & C. 749; Bishop 
V. Pmiiand, lb. 219 ; Shore v. Bentall, lb. 728, 
note.) There is an implied warranty in every insurance 
of a ship that the vessel shall be seaworthy, by which 
it is meant that she shall be in a fit state as to 
repurs, eqmpment and crew, and in all other respects 
to perform the voyage insured, and to encounter the 
ordinary perils at the time of sailing upon it. If the 
assurance attaches before the voyage commences, it is 
enough that the state of the ship be commensurate to 
the then risk ; and if the voyage be such as to require 
a different complement of men, or state of equipment, 
in different parts of it, as if it was a voyage down a 
canal or river, and thence to and on the open sea, it is 
enough if the vessel be at each stage of the navigation 
in which the loss happens properly manned and 
equipped for it Bat the assured makes no war- 
ranty to the underwriters that the vessel shall 
continue seaworthy, or that the master or crew- 
shall do their duty during the voyage, and their 
negligence or misconduct is no defence to an 
action on the policy, when the loss has been immedi- 
ately occasioned by the perils insured against ; and thb 
principle prevents many nice and d^cult inquiries, 
and causes a more complete indemnity to the assured^ 
which is the object of the contract of assurance. 
Our law differs in this respect from the law of America^ 
where the implied warranty extends to the conduct of 
the owner and crew during the whole voyage. There 
is a warranty of a similar nature in an insurance upon 
goods with respect to the ship upon which they are 
loaded. Whether this warranty is to be qualified in 
the manner pointed out by Mr. Lush in his 
very able argument, it is not necessary to deter- 
mine. He contended that when a shipment takes 
place in an intermediate open anchorage (not a 
port where there are means of repair), and in the 
course of a voyage from another terminus, all that 
the shipowner impliedly warrants to the shipper^ 
and all that the shipper impliedly warrants to the 
assurer, as to the state of the ship, is that tlie ship 
was seaworthy at the commencement of the original 
voyage to the place of shipment Whether this, 
which is a highly reasonable proposition, be correct or 
not, we need not inquire, because, upon the evidence, 
there appears no doubt that the ship was seaworthy at 
Hondeklip, where the first parcel of ore was put on 
board, as at the Cape. What, then, is the commence- 
ment of the sea voyage in this case, which is to fix the 
time when the warranty is to attach, and when the 
vessel is to be fit in all respects fof sea navigation ? 
The apps. contend that the words ** at and from the 
anchorages off Hondeklip Bay and Port Nolloth to 
Swansea " are equivalent to " at and from the coast 
of Africa to Swansea,** and that the sea voyage began 
at Port Nolloth ; and it was likened to an insurance at 
and from the Island of Jamaica to England, in which 
it was said, the sea voyage would begin with the de- 
parture from the island; and the case of Bond v. 
Nutt, Cowp. Rep. 601, was referred to as proof of that 
proposition. Their Lordships think that such a con- 
struction cannot be put on these words, and the case of 
Bond V Nutt is only an authority to show that the 
departure from the island was within the meaning of a 
warranty to sail on or before a certdn day, and not the 
commencement of a sea voyage within the meaning of 
a warranty of seaworthiness. The first voyage from 
port to port in the island, through the open sea, would 
answer that description. The true construction of the 
words in question undoubtedly is, "at and from 
Hondeklip to Swansea, or at and from Hondeklip 
to Port Nolloth, and at and from that port to 
Swansea,'* as the power to ship at one or more of these 
places might be exercised (whether the places are to be 
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taken in their order is immaterial to this inqniry). It 
seems to their Lordships, therefore, as there were un- 
doubtedly two risks insured— one on the parcel of goods 
shipped at Hondeklip, another on those shipped at 
Port NoUoth — that the sea voyage may be considered 
as beginning at different times ; with respect to the first 
parcel at Hondeklip, with respect to the second at Port 
Nolloth. As to tlie first part, the implied warranty of 
seaworthiness being that the ship was in a proper state 
of repair and equipment, and sufficient for the carriage 
of the cargo then put on board, to Swansea was certainly 
complied with. It could not be that there was an implied 
warranty that the ship then was in a fit state to carry 
all that might be put on board at Port Nolloth, so that 
if the ship should be lost before it arrived at Prrt 
Nolloth, with the goods then shipped on board, no- 
thing would be recovered on the policy ; for before the 
second shipment the vessel might have been put into 
a state fully sufficient to carry the whole cargo. The 
warranty being complied with at Hondeklip as to the 
154 tons there put on board, the subsequent improper 
eonduct of the master and crew in rendering the vessel 
unseaworthy at Port'NoUoth cannot affect the right to 
recover pro tanto. The assured or their agents, though 
concerned in the shipment, probably knew nothing of 
the capacity of the ship to carry the goods they put on 
board ; and the fault was that of the master and crew, 
which would not avoid the policy, nor would it if the 
shipping agents were parties, as the ship was immediately 
lost by the perils insured against: (^Redmanv, Wilton, 14 
M. & W. 476.) Their Lordships, therefore, have oome to 
the conclusion that for the first shipment the asstirersare 
entitled to recover. But with respect to the second 
parcel, that shipped at Port Nolloth, the implied war- 
ranty that the ship should be there fit to carry the 
additional as well as the original cargo, was certainly, 
npon their Lordships* view of the evidence, not com- 
plied with, and therefore the resps. cannot recover. 
The pleadings do not appear to have been framed very 
accurately to raise this defence ; but this objection has 
not been pressed upon their Lordships. Therefore 
their Lordships, after much consideration, and not 
without some doubt, have determined to advise her 
Majesty to affirm the judjsment as to the value of the 
154 tons shipped at Hondeklip, and reverse it as to the 
residue. Judgment partly reversed. 

Apps.' solicitors, Venning^ Nat/lor and Robins. 

Resps.' solicitors, Jt and C. II, Hodgson, 



COXJBT OF ATnvnUATiTY. 

Reported by BobbrtA. Piutchaid, D.C.L., DarrUter- 
at-Law. 

Tvesdag, Nov, 26. 

The Atlas. 

8alv€tge— Separate actions by different sets of salvors. 

To entitle salvors to reward, their services^ however 

merittjriousj must also be successful 
Salvors m the course of rendering assistance to a 
derelict vesstl engaged with a steam-tug that for the 
Stan of 71, she should tow them and the derelict info 
port. By the misconduct of tfie steam-tug the 
vessel took the ground^ and the services of other 
salvors became necessary to bring her into safety : 
Eeld, that the misconduct of the steamrtug operated 
as a forfeiture of tlte chim to salvage by the first 
salvors. 

On the 4th March last the smacks Prosperous and 
Alert, while engaged in fishmg near the Swardt Bank, 
in the North Sea, at about 9.30 a.m. fell in with the 
Atlas^ laden with pig iron, and derelict. Having 
boarded her, they, set to work at the pumps, and 
though the sea was violent, and tlie wind strong from 
the S.S.W., the smacks managed to tow her till about 
2 p.m. of the 6th, when they engaged n lug called the 
Kmperor, off Wiutertou, to take her to Yarmouth 



Harbour. Through the misconduct of the tng, astiKT 
(the salvors) alleged, the schooner got aground oo tit 
N. Sana outside Yarmouth Harbour. Two ravk- 
the Breeze and the Young Ranger — between ' 
and 8 p.m. of the same day then came to tk 
aid of the schooner, and succeeded in getting t^ 
schooner off the sand, and she was then towed br t 
steam-tug up to the quay, where she arrived ak«t 
1 1 a.m. of the 7th. For these services two sepinte 
actions were brought against the Atlas far aingt 
compensation ; the first by the smacks Prosperou td 
Alert, and the second by the yawls Breete aad Toa^ 
Hanger. 

DeanCj Q.C. appeared for the smacks. 

I'wisSy Q.C. and Clarkson for the yawls. 

The Admiralty Advocate and V. Lushingtonfotik 
owners of the Atlas. 

Dr. LusHiNQTON. — In this case there is a ship nJ 
cargo of small value, 6S7L or thereabouts, aod tvt 
actions have been brought against her, eacb panr 
claiming salvage, and it has been complained oo tb 
part of the owners that there ought not to hsTe b« 
two suits. I much regret that there should have ben 
two proceedings in a case of such small value, but tic 
cases are, as I think, so dissimilar and eontradictofja 
to render it almost impossible to bring them together; 
and also I consider it was a case that was hardlj & to 
be tried before the magistrates, because the cUim <f 
the first set of salvors was not a proper one to b« 
investigated by such tribnnal, and the magistnts 
could not take in to their consideration the sMOod ki 
of salvors without looking at the first, in order to eoi- 
sider what deduction shoAld be made from the rend 
for the second set of salvors on account of what w 
done by the first. 

With regard to the case of the iVosperost aid 
the Alert y it appears that they towed thescfaooiMri 
and by theur meritorious exertions contrived lo brii| 
her into the port of Yarmouth. These facts are agreed 
on all hands, and there was, no doubt, oonsidaabk 
merit in what they did ; but an unfortunate dran* 
stance took place after performing these effiirts witk 
celerity. It is stated that, when in Hasboroogh Gst, 
** a steam-tug called the Empernr came up with tbe 
scliooner and offered her services, and the pits, made a 
agreement with her master to tow the schooner a>d 
their two smacks from the spot where they tUa 
lay up the Cockle into Yarmouth Roads, and tlieaea 
into and up Yarmouth harbour in safety, for the ma 
of 7/." What is the effect of this ? This is an es- 
gagement made by the salvors, whereby they take tte 
£mperor to their aid and assistance, not as «o- 
salvors, but as their own agents, to perfom tb 
duty which could be best discharged by a tB|> 
By some misconduct on the part of those on board tte 
tug, the schooner took the ground in going within tte 
piers of Yarmouth harbour, whereupon tie low-np» 
between the smack and tug broke, and the smack aad 
schooner being still kept together by the trawl hawser, 
and close to the north pier, drove upon the beach in 
the bight of the north pier. I am of opinion that these 
salvors are unfortunately enturely responsible for the 
misconduct of the Emperor, Thej would have bees 
entitled to any benefit that might have arisen from bff 
services over and above the 7^ paid for taldngtbe 
schooner with greater celerity into the port of Ta^ 
mouth, and they must bear the consequences of taloBg 
those steps which, though proper for the purpo* 
of getting the ship into port with expedition, J^ 
resulted in bringing her into a state of daagtf* 
It is pleaded in the plea on behalf of the owneiti 
and not denied that I see in any way, that **tha 
pits, did not bring the Atlas [vato safety, 9^ 
that the negligence of those on board the Empfitf 
having occasioned the Atlas and the Alert to go A 
shore, thereby occasioned all sabseqaeat eamnsaJi 
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:t of the same.** It appears to me that I mast 
ier, and materially coasiderf tlie efl'ect of that plea, 
ret to say that 1 think tlie effect of that plea is 
that however meritoiious the previous exertions of 
lalvors were, yet that those exertior.s were in no 
e SQCcessfulf for I cannot bnt tliink that, when the 
iiras left on the North Sand under all the circum- 
es stated here, she was left in a state of very con- 
xble peril, and if she was left in a state of very 
derable peril by what I must consider to have 
the fault of the salvors, then they are not entitled 
tat which is the proper reward — namely, a reward 
alvage exertions; for it must be rememt^ercd, 
however great the efforts of salvors may be to 
a ship, yet, if they are not successful, it is not 
ge. Therefore, however unfortunate this decree 
be, still I must carry out this principle, and I 
>t hold that I am entitled to give these persons 
ge. Their exertions have l*een rendered fruitless, 
hey have damnified their owners by the acts of 
own agent. I do not condemn them in costs, for 
ik that would be too severe a measure; but I can- 
ive them salvage, 
ith regard to the second set of salvors, I think 

are entitled to salvage. Not that the sliip 
derelict, for she ceased to be derelict when 
w of the Emperor and Alert; and, no doubt, 

she was on the North Sand, there was the 
Btf recuperandi. Therefore, I cannot consider 
I the slightest degree as a derelict At the same 

I cannot but think that a ship, in that state of 
eather as deposed to in evidence, was in a position 
ry considerable peril at th&t period, and I think 
irther exertions of these men aided and contri- 

to her coming off in the morning. They laid 
er anchors at considerable risk, and succeeded in 
ig her off the sand, and she was then taken into 
louth harbour. I am of opinion that these per- 
are entitled to salvage. I decree them the sum 
0/. and their costs. 

Tuetday, Nov. 26. 
The Masonic. 
nee$ft*r necet$aries tupplied in a foreign port 
% Jhreign veesel — Admiralty Court Act 1861, 
S. 

April ult. the ship Matonic^ belonging to the 
»f Bath, in the State of Maine, in America, was 
3 port of New Orleans, when the pit. advanced 
im of lOOOiL, which was expended in the neces- 
Usbursements of the said ship. 
Lushington moved the court to decree an ap- 
ment and sale of the vessel, in order that, out 
proceeds, the sum of 1000^ might be repaid. 

LusHiNOTOir. — In a case under the former 
held (a) th|t if money was advanced to sup- 
leessaries, the rights of the pit. were the same as 

claim were in respect of necessaries actually 
ed. I think therefore you are entitled to a decree. 



Tuesday^ Dee, 3. 
Ths Don F&anoisco. 
ge to cargo — Claim of hH-^^ — Interrogatories 
idmiralty Court Ad lS6i--8ecte. 6 and 17. 
Umrt of Admiralty may be influencedby equitable 
ndert^tione^ but it ha$ not the power to invoke 
'Urejoreign to the direct iseue, thowjh by inch a 
r#0 it would adminitter more complete Justice, 
fit* having Mued in respect of damage done to 
yo through the defauit of the crew of tJie vessel 
boeurd of fohieh it was conveyed: 
that the dqft was notentitled to plead by way of 
of that the pk. had iihgaHy deducted from the 
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frtight and primage a sum greater than the amount 

of the alleged damage, 

V. Lushingtotij on behalf of theplt., objected to the 
ninth article of the deft.'s answer on the ground that 
it pleaded a claim of set- off, which) in the High Court 
of Admiralty, as in a court of common law, would bo 
inadmissible. 

Cohen, for the deft., cited on the doctrine of set-off, 
Story on Equity Jurisprudence, vol. 2, p. 606; and as to 
the practice thereon of the American Admiralty Courts*, 
Parsons on American Maritime Law, vol. 1, p. 173. 

The court on the application of the deft., and after 
argument by counsel on both sides, had previously 
allowed (under the Admiralty Coui^ Act 1861, s. 17) 
the deft to file interrogatories to the pit 

The facts of the cose sufticiently appear in the 
judgment. 

JJec. 3. — Dr. Lushisgton. — This suit has been 
instituted by Mr. John Meek, a merchant at Liverpool, 
for the purpose of recovering c^^mpensation for a loss 
he alleges he has suffered from the delivery of a number 
of casks of nun or brandy in a damaged state, the 
quantity also being diminishe^dby leakage occasioned, as 
pleadedi, by the default of the master and crew of the 
vessel which conveyed it. The action is brought under 
the 6th section of 24 Vict. c. 10, which has conferred 
jurisdiction upon this court to proceed in such cases in 
rem, it having been found by experience that losses of 
this description were frequently sustained without any 
practical remedy. An appearance was given on the part 
of the owners of the Don Francisco^ and a petition filed 
to the effect I have already stated. An answer has been 
given in, and an objection is now raised on the part of 
the pit. to the ninth article of that answer. That ninth 
article in substance pleads that the pit has illegally 
deducted from the freight and primage a sum exceed- 
ing 20/., being more than tbe amount of the alleged 
damage, and the deft claims to set off that amount. 
Assuming these facts to be true, the first question is, 
has the court jurlidictiou to try this latter question. 
It is clear that no such jurisdiction is expressly con- 
ferred by the 6th section. If the court possesses it at 
all it must be by virtue of its general. jurisdic- 
tion, and what that is must be learnt from 
precedent and practice, for there is no authority defining 
its jurisdiction in general, much less iu a case of this 
peculiar description, namely, a question of set-off. It 
was said by Lord Stowell (and I could not appeal to 
higher authority) that the Court of Admuralty was a 
court of equity as well as of law, but to what extent it 
is a court of equity is nowhere defined. Lord Langdale 
declared that it was not a court of equity in the full 
extent of that term, and on that ground he, in 
a case of bottomry, ordered au injunction to issue, 
and his decision was affirmed by the H. of L. 
The ultimate result of that case was singular, for 
having been taken to the Court of Ch. it was, 
after a lapse of four years, by consent of both parties, 
brought back again to this court to be determined. 
The result would seem to be this — that the Cotirt of 
Admiralty, in deciding a case, may be influenced by 
equitable considerations, but that its power to invoke 
matters foreign to the direct issue, though thereby 
complete justice might be done, is not acknowledged. 
In our Admiralty law there is not, to my knowledge, 
any category of set-off. One case has been cited — the 
Araminta — a case of seamen*s wages ; but suits of 
that nature stand on a peculiar foundation, and the 
proceedings in such suits are not regulated perhaps 
by the strictest principles of law, but equitably 
adapted to the peculiar circumstances. It has been, 
in the case of seamen's wages, the invariable practice 
to adjust the account — that is, to make all just allow- 
ance for advances and what are called slops furnbhed. 
I may, in the case of the Aramit^ta^ have for justice 
sake carrisd ths pncUos Uk «k ^^xi^AlciiL «i^ffBX\ \(<q!^\ 
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cannot consider that ease a precedent to govern my 
judgment iii questions of a totally ditferent description. 
If then, hy the sanction of courts of equity or 
by its own practice, the oonrt has not sufficient autho- 
rity to take general cognisance of claims of set-off, 
what else is there to justify me in yielding to 
such a proposition ? Clearly not the sanction of the 
common law, which so many learned judges who have 
administered it have lamented as deficient in this respect. 
The practice in the courts of the United States has 
been more favourable to an equitable adjustment of 
claims in their Admiralty Courts, but those courts 
assume to themselves an extended jurisdiction which 
(however in former times it might have been exercised 
here) has, by a series of decisions of the courts of com- 
mon law, for a very long space of time been denied to the 
High Court of Admiralty of this country. Another consi- 
deration which induces me to reject this claim, is the 
length of time which would necessarily elapse before a suit 
could be determined if a set-off of this description were 
entertained. It has been always held that the proceedings 
of the Ctiurt of Admiralty should, for divers reasons, be 
summary and expeditious : veil* Uvatis is the expression 
used, and I should be reluctant to admit any practice 
which would militate against this principle. It 
has been said that to hold this statute retrospec- 
tive against the deft., and not ^ive him the right of 
set-otl', is a grievance ; but I do not think this is 
80. Assuming for the purpose of this argu- 
ment that a wrong has been done to the pit., I can- 
not hold that there is any injustice in giving a 
remedy for an ascertained wrong, and depriving the 
deft of nothing that he was before entitl^ to. The 
pit. and deft are, moreover, very differently circum- 
stanced. If the plL is aggrieved he has no practical 
remedy save against the ship, for the owner may be in 
any part of tlie habitable globe. But if the deft, be 
wronged he may at once bring his aetion against the 
pit. resident here. I must accede to the motion and 
strike out the ninth article. 



IRELAND. 

The CuMBERTJiND. (a) 

Damagei — Lou of money and dothet by crew — Freight 
— Coniequential damage — Costi. 

In a mitf brought by teamen against the otonert of a 
tieamer, to recover the value of their clothes^ t/r., 
which had been lost in a collision^ a special defence 
tftat the impugnants had been decreed in a case of 
collision by the oumers of the lost vessel^ as far a total 
losSy will be overruled by the courts as an action 
always lay at common law^ on the part of owners of 
goods lost or damaged by collision^ against the 
owners of the wrong-doing vessel^ and the statute 
now jtrovides the same remedy subject to certain 
Kmits. 

In sttch a suit the promovents^ although entitled to re- 
cover Oieir actual losses^ subject to the provisions of 
the statute, will not be held entitled to recover con- 
sequential damages. 

If the amounts sought to be recovered in such an action 
are excessive and unreasonable^ the court willy in 
the exercise of its duty, investigate each claim, and 
only decree for the amount clearly proved to have 
been lost by tite collision. 

In a suit of (his nature, the court will decree the 
amount ^freight in the captain's hands, which was 
lost in the collision. 

In estimating the value of clothes, <^e., lost by seamen, 
m a collision, and which were not worn, the Court 
of Admiralty tcill adopt the principle acted upon by 
insurance companies, in cases where they are called 
upon to supply new material, as compensation for 



(a) From the Irish Jurist, by 



old, and deduct one-third of the origisHd cost pri/ 
as the nearest possible approximaiion to the marl 
value uprm the day of the lots, and m prononei 
its decree will give the petitionert their eottt. (^ 
report ofcoliisiun cate, m 5^ voL NS. ofh, h 
399.) 

This had been originally a case of oolliakm, broag 
on the part of the owners of the Austrian brig Pirrn, 
Bocco di Caturo, against the owners of the Cwtthetla 
steamer, to recover damages for the loss of their br 
which had been run down and sunk in Queeosto^ 
Harbour, on the evening of the 2nd Jan. 1860, bj t 
Cumberland, The court had, upon the trial of tl 
cause, pronounced a decree on the 24th Feb. 18( 
in favour of the promoventa, giving them 12001, t 
value of their vessel, and coeta. Another soit was i» 
instituted agamst the Cumberland, on the part of t 
master and crew of the Pirro, to recover the damag 
for the amount of their property, which being on boi 
at the time of the collision, tank in and with t 
vessel, and had been totally fost to them. The proper 
was considerable, amounting to a sum of 3S6L Ml 
gold, the savings of the wages on many prmoi 
voyages, and the value of their dotfaes, estimated at 
further sum of 388/. 3«. The facts of the esse sppe 
fully in the judgment of the court. 

Towntend, Dr. and Todd, Dr. for the promoveots. 
Gibbon, Dr. and Ebington, Dr. for the impoganti 
—They cited the Columbut, 3 W. Bob. 158. 

Kelly, J. — This was an action broogfat again 
the steamer Cumberland, of London, by the master la 
crew of the Aostrian brig Pirro, of Bocco di Cattnc 
to recover damages for the loss of then- mooej an 
clothes on board the Pirro, when that brig was an 
and went to the bottom in the harbour of Queenitffn 
in consequence of having been mn into by the Cudes 
land, on the evenmg of the 2nd Jan. 1860. TIm fia 
amount sought to be recovered is 624s. 14f. Of tlu 
sum, the actual money lost was 236^ 1 Is., and tJ 
estimated value of the clothes 388/. 3s. Conseqimti 
damages were also sought. The owners of the Curiei 
land, admitting that their vessel was in fault, mab 
special defence— first, that having in a fonner setic 
in this court been decreed to pay the ownen 
the Pirro 1200/. as for a total loss, they are ti4 
further liable; secondly, that they are not li>l> 
for consequential damages; and thirdly, that tl 
sums claimed are excessive and unreasonable. T^ 
first of tliese pleas is not tenable, as an action alvaj 
lay at common law on the part of owners of gooc 
lost or damaged by collision against the owners of tfa 
wrong-doing vessel ; and the statute expressly, and i 
very words, gives the same remedy ; the limit of h 
bility, created by statute only and altogether being w 
as to the number of actions which by possibility mi|^ 
be brought, but to the extent of money compenaatii 
to which the owners of such wrong-^oing vessel aboo 
be answerable in damages. The second plea is upcn t 
authority of the Cu/tim6ii#, 3Wm. Bob. 158, cited 
argument, and also upon a proper constmction of t 
statute referred to, a valid plea, and the court socoi 
ingly, at the trial, stopped whatever evidence « 
proposed bearing on the question of consequent 
damages. The third plea remains. It puts in m 
the merits of the petition. The petition itself 
simple ; the actors in it, ten in number, being 1 
master and crew of this foreign vessel, themselves 
foreigners, and the averments of it briefly refer 
the collision, in which their vessel was rmi do 
and sunk. To it are attached schedules, contsini 
the particulars of the loss, in money and dothes 
each individual. The petitioners themselves have b 
examined in support of their own and each othi 
case, being almost of necessity the only witnesses, I 
independently of that, being competent witnesses 
law. By that evidence the possession and the loss 
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money to the amonnt stated, namely, 236^. 1 1«., has 
been satisfactorily est.%blished. It appeared by that 
cridence that the crew were men of saving and fmgul 
liabits, and had, generally, during former royages, in 
the i»reoeding two or three years, been putting by their 
waives, sending home to their wives but seldom and 
little, and spending money at their different ports of 
call in the purchase of clothing alone. Within the last 
mx months they had received wages in advance at 
Constantinople, and immediately before last Christmas 
at Cork ; and at neither place had they expended any 
money, not even in their favourite purchase of dress. 
They had thus accumulated amongst themselves no less 
a som than 180^ ; varying from 501, in the hands of 
the Greek sailor Vlagapolo, and 29/. in the hands of 
the mate, down through sums of 25L, 20/., and 10/., 
in the hands of others of the crew, to the small amount 
of 4L. the hoard of the boy Gniratovitch. Their 
xnutnal treasures were, it appears, matter of notoriety 
amongst themselves, and an occurrence of much natural 
interest brought a knowledge •f them to the captain. 
Also it seems that in Austrian vessels there is a 
coatom, on the 1st day of January, for the sailora to 
wish tlie captain ^ A happy new year.** Their manner 
of doing this, is by going to his cabin in a body, 
one of them carrying a large dish of apples, filled up 
with what gold or silver pieces of money they may 
have, upon which occasion his part in the ceremony i^ 
fnlfilled by contributing a gold piece to the treasured 
sftTings. Upon such a oelebration of the last New 
Year's Day, by the crew of this vessel, the captain, pu 
he swore, saw at least forty gold pieces in the dish, 
and a border of Mexican dollan round it. The very 
evening following the Puro was run down, and in her 
was this money — all lost There is nothing to break 
down this evidence, after it had become clear to the 
court that an answer of one of the sailors, Giovanni 
fiarcau, had been taken down in error. The question 
which led to the answer was, had he seen anything in 
Bemetrio Severovireh*s chest in the Sulon* Home? 
Hia answer was, that he had seen 4/. or 5/., two gold 
rings, and some shirts in it The error in taking down 
the answer was, that he had seen these things in the 
chest when in the Sailore' Home ; but the witness, when I 
called on to expUin, said, " No ; that it was in that 
chest he had seen the money and rings, but it was 
when the chest was aboard the Pirro before it was lost, 
and not after its restoration at the Sailors* Home." It 
sppeara that the chest here spoken of was the only one 
of the crew*s chests that had floated out of the i^irro, 
and in it its owner (Demetrio Severoviroh) had stored 
his money, 5/1, two gold rings, and some other property. 
The chest was afterwards picked up and brought on 
hoard a barque lying near. Being sent for aboard to 
take away the chest, Demetrio found it had been opened 
and plundered of his money and rings. Upon this 
atate offsets, it is now contended on the part of the 
defts. that the loss in this case did not arise from the 
ooUision, but from laroeny by persons unknown, and 
that therefore this som of &L cannot be recovered from 
them in this action ; but the reply is, that primd/acie 
and the presumption of law is^ that the money and 
rinp were lost in consequence of the collision. In all 
questions of this description this is the pri$nd facie 
presumption. The inconvenience and difficulty would 
he great if this court were to enter into an investi- 
gation of an alleged or possible laroeny upon mere 
surmise, and without the proper means at its com- 
mand, or even probable evidence offered to satisfy 
its consdenoe of the fact Everything suggested here 
as a laroeny is equally suggestive of a casual loss, 
and both are equally the direct consequence of the col- 
lision. The eout adopts this reasoning, being of the 
same naters with that which, in a case of like unport, 
laflasiMed the Jodgs of the Court of Admbalty of 
£oclaiid-thc esii of M^Uom, 8 Wm. Bob. 7—, 



and overrules, therefore, this objection of the defts. 
One additional sum of money claimed by the captuiu, 
amounting to 58/., remains now to be observed upon. 
This money, he states, was the balance of freight in 
his hands. It is consequently the money of his owners- 
and not his own — that money also went down in the 
Pirro. It is contended again, on the part of the defts.,^ 
that he cannot recover that sum, because the owners, 
whose property it was, had already been paid as for 
loss. True it is, they were so paid for the total loss 
total of the ship, but this freight, this sum of 58/., the 
ownen are equally entitled to recover as their goods on 
board their lost vessel, and by a separate action, ns^ 
already stated ; nor can any objection hold against the 
captain suing in this action for it on their account, it 
having been in his actual possession. In an indictment 
for larceny it has been laid down, that where money 
has never be^ n iu the possession of the master, as when 
it was received by the servant for him, but he i» 
robbed of it before his arrival at home, it should bo 
laid as the property of the servant : (^lieg, v. Itudick^ 
8 C. & P. 237.) That is the very circumstance of 
the present case, in which the proceeding is also against 
a wrong-doer, and the captam, as a servant of tbe- 
owners, who never had possession, sues, as the party 
who had been in the possession. The court, therefore, 
does not yield to this plea. It has also been objected 
that there are not, according to the law of this court,, 
two witnesses to the fact of the captain having had 
that money in his possession; but, when it is re- 
membered that all the crew saw money with hiia 
when he paid them on the 23rd Dec ; and again, 
when ho gave them the gold piece on the New 
Year*s Day— the day before the Pirro was lost — 
there does exist, beyond a doubt, supplementary evi> 
dence quite sufficient to overcome that technical 
objection. This part of the petitioner's claim — that is, 
to the extent of 236/1 lis.— the court considers there- 
fore as fully proved. The second part of their dain^ 
is, for the value of their clothes, of various descriptions, 
and of their sea necessaries. It has been oUerved 
already that the favourite passion of the crew of this 
vessel seemed to be for wearing apparel; but still it 
appeare of the plainest kind, and of articles the most 
conducive to cleanliness; they were all acconlingly 
plentifully, and some of them more than plentifully, 
provided. Many of them had also watches, rings, sex- 
tants and astronomical books. These, like their 
money, had been the accumulation of years, and pur- 
chased at every port they had visited. All such, and 
numerous as they were, went down in their brig, and 
were totally lost to them.' Their schedules set out 
these several claims as amounting to a sum of 388/. 3«. 
In their evidence, however, seven of these schedules 
were proved to be in error in regard of the qu:tntity 
inserted in them. That error, may, however, as it 
appean to the court, be well rectified by it, as by the 
court alone it must be rectified; the defts., although by 
their plea impeaching these claims as excessive, and 
cross-examining to prove them so, yet offering no 
direct or any evidence of their own in the case on 
any point Seven of these schedules only out of the 
ten have been thus taxed, and the court sees the good 
sense of adopting some principle by which to tax or 
correct them all as to over quantities. They were all 
admitted as in proof, except that of the boy ; but 
the court considen that his schedule also must be ad- 
mitted as in proof, feeling itself, in the absence of the 
boy hunself, at full liberty to act upon his affidavit 
filed in the early part of this osuse, as if on evidence at 
the trial. The court, then, finding that the several 
proportions or quantities already taxed vary from one- 
third to one'twelfih, will adopt a medium proportioa 
of one-eighth to all the acbednlet. Thus taxed, they 
sre reduced ta globo by a sum of 48/. lOs., making 
their net amount 339^ I3i.^ Una VQSBL^skD^^%as»t$£av^ 
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to the evidence, their cost price. This being the cost 
jprice, then, of their loss in clothes, free of all over- 
tftatementf the duty of the court is now to place these 
petitioners, the parties who have suffered the loss of 
them, as nearly as possible in the same situation as 
they would have been in if there had been no collision. 
To use the words of the court in the case of the 
Gazelle, 2 Wm. Rob. 279, '* If the settlement of the 
indemnification be attended with any difficulty — and 
in these cases difficulties must and will occur— the 
party in fault must bear the inconvenience. He has 
no right to fix the inconvenience upon the injured 
party ; and if that party derive incidentally a greater 
benefit than mere indemnification, it arises only from 
the impossibility of otherwise effecting such indemnifi- 
cation without exposing him to some loss or burden 
which the law will not put on hinu'* The principle of 
-that indemnification is restitutio in integram — that 
is to say, the suffering party is to have the whole 
Talue of the property lost when there is a total loss. 
That value is, the market value at the time of the loss. 
Tbis is the doctriue laid down in the case already cited, 
and in the Cfyde, 1 Swab. 24. To apply that doctrine 
to the present case, one element towards obtaining the 
'market value at the time of their loss is the price their 
clothes cost in the first instance ; that, as has been 
stated, is 339/. I3s. As these have, however, by the 
^effects of time and wear, been deteriorated, some prin- 
ciple in thb matter also must be adopted by the court, 
in order, by reduction, to obtain a fair and equitable 
e;ftimate of their value ou the day of their destruction. 
The court, then, adopts, with great confidence, the 
.principle acted upon by insurance companies in cases 
where they are called upon to supply new material as 
•compensation for old. They deduct one-third of the 
price of the new. Making such a deduction, then, from 
the sum just stated of 339/1 13«., the net amount of 
.226/. 9$. is arrived at; and this will be acted upon by 
the court as the nearest possible approximation to the 
market value of the clothes on the day of the loss. The 
court has thus, by the means in its power, ascertained 
the amount of the claims for money lost and for clothes 
lost to be severally 236/. lis. and 226/. lis., and will, 
therefore, pronounce its decree in favour of these peti- 
tioners for a sum of 463/., together with costs of suit 
Proctor for the promovents, Hamerton, 
Proctor for the impugnants, the Qaeen's Proctor, 



00X7BT OF COMMON BENCH. 

Reported by Davibl Thomas Evans and W. Matb, Esqrs., 
BArristers-at-Law. 

Thursday, Nov, 21. 

The Danube and Black Sea Railway and 
KusTENixriB Harbour Compant v. Xenos. 

<!ontract— Renunciation of be/ore day of perform- 
ance by one party. 

A contract to receive certain goods of ^ pits, on board 
the defl.*s vessel on the 1st Aug. for carriage to 
Kustendjie was entered into between the agents of 
both parties^ but before the day an which the goods 
were to be received on board tfte deft, wrote two 
letters to thepUs., in the first of which hedenied his 
agents' power to enter into the contract, and declining 
to be responsible for it, to which the pits., by their 
legal advisers, replied that they considered the con- 
tract binding upon the deft., and that if he persisted 
in his refusal to perform his contract they must treat 
it as broken by him, and hold him responsible, and 
in the second (written on the 23rd July) he con- 
sented to recewe the goods, provided a contract, the 
terms of which he inclosed, and which differed 
fnaterially from the original one, was entered into 
between them. In reply to this thep&s. wrote that 
^ declined to sign any contract but the one already 



concluded between the agents, and that, as the d^ 
persisted in disavowing the contract, tk&f mmat maks 
other arrangements for the carriage of the goods, 
holding him responsible for the consequences. 
On the 1st Aug., nothing more having traaspirti 
between the parties, the deft, wrote to the pUs^ tdio 
had nearly concluded an agreement with another 
party to carry their goods, to say that he was reai^ 
to receive ttieir goods on board his vessel. 
In an action for breach of contract for not reeeieisf 

the goods according to contract : 

Held, that this was such a renunciation of the oanirad 

by the def., and acted upon as such 6y the plU^ 

as would entitle them to maintain an action for tkt 

breach of it — also that a cross-action for not 

putting the goods on board would not He, 

These were cross-actions. The declantioo in th 

first stated that by agreement made between the pits, and 

the deft, it was agreed that the deft.*8 ship called U» 

3favrocordatos should load from the pits, in the Victoria- 

docks, London,c8rtain rolling stock, plant, and materials, 

and should convey the same from London to Kostendjie, 

for freight, and that the shipment shoold commence cs 

the 1 St Aug. 1860, and that the pits, were williog 

to perform the contract: the deft, before the 1st 

Aug. refused to perform it, or to receive the goods, sod 

gave notice to the pits, to that effect ; whereby tbe 

pits, were discharged from the parfonnance of tbt 

agreement and obliged to charter another veeccl t« 

convey the goods at an increased freight, and had io- 

curred extra expenses. The deft, by his pleas denied 

the agreement, the readiness and willingness of tbt 

pits, to perform it, and the alleged breaches, asd 

further pleaded that before breach the pits, exonerated 

and discharged him from the performance of tht 

contract. 

Issue joined. 

In the second action the declaration alleged tbt 
it was agreed between the pit and defta. that tl» 
plt.*s steamship Mavrocordatos should load from tlie 
deft, in Victoria -docks, London, certain rolling stock, 
plant and materials, and shoold convey the same frtni 
London to Kustendjie, for certain freight or hire psj- 
able by the defts. and that the shipment shoold 000- 
mence on the 1st Aug. 1860, and that if from the de- 
fault of the defts. the shipment should not commenoeoo 
that day and continue regularly till completed the defts. 
should pay the sum of 30/. as liquidated damages iff 
each day lost through such default. It then alleged 
that though the pit. had done all things neoessary to 
entitle him to have the said cargo loaded on board hii 
said ship according to the said agreement, the defta^ 
made default in shipping the said cargo, wheiely 
the pit. lost the hu*e and freight he would have eanied, 
&c. 

Pleas:— 1. That it was not agreed as alleged. 
2. That the pit. was not ready and willing te 
perform the said contract as allied. 3. The defta 
denied the bleaches of contract in the dedaration al- 
leged, and each and every of them. 4. That 
before breach the pit. discharged the defts. from the 
performance of the agreement. 

The first-mentioned cause came on for trial in Mid- 
dlesex, at the sittings after last Hilary Term, whea it 
was agreed that the following case should be stated for 
the opinion of the court : — 

The pits, in the first-mentioned action are a com- 
pany incorporated for the purpose of ooDstmctiBC a 
railway and harbour at Kustendjie, in Enropctn 
Turkey, and the deft. Xenos carriea on boiioeflsifi 
London under the name of the Grreek and Oriental 
Steam Navifration Company. 

In June 1860 the railway company ware dcaroaief 
shipping from London to Kostendjie a qnanti^ef n3- 
way carriages, axles, springs, dne., and Hr, FbiIdbi^ 
the secretary of the company, had aevmd i 



MARITIME LAW CASES. 



173 



C. B.] 



The Danube akd Black Sea Railway, &c. Company r. Xenos. 



[C. B. 



with Mr. Fitze, a clerk of Mr. Xenos, and the terms 
upon which they could be conveyed bj one of Xenos' 
steamers, and about the end of the month these parties, 
on behalf of the companj and Xenos respectivelj, ver- 
ballj agreed to terms which, on the 2nd Julj, were 
emlwdied bj Parkes in the following letter sent by him 
to Xenos : — 

^ Sir, — I beg to recapitulate the terms on which it 
has been arranged that 70a should convey the rolling 
stock, plant, and material for the company to Kus- 
tandjie, per s. s. MavrocordoUo$. The particulars of 
the carriage are annexed, and the weights and dimen- 
sion therein given are to be considered as approximate 
only ; but no larger or weightier packages than those 
which may compose these carriages aro to be shipped; 
not less than 700 tons to be shipped. 

** 1. That the ship shall load in the Victoria-dock, 
I^ndon, the cargo to be brought alongside at our risk 
and expense, and thence taken on Iward by you at 
ship's risk and expense. 

'* 2. That the shipment shall commence on the Ist 
Aug., and should it happen that by any default of 
the railway company arising from causes over which 
they had control the shipment is not commenced on 
that daj and thence continned regularly till the same 
is completed, they are to pay the sum of 301. as liqui- 
dated damages for each complete period of a day lost 
throngh such default in commencing and continuing 
the shipment. 

*' 3. That the ship shall sail immedUtely on the com- 
pletion of the shipment of our cargo, or so soon after 
ss the ship can be cleared at the Custom-house, or in 
default a like daily penalty as provided in the last 
clause is to be paid by your company to the railway 
companj. 

" 4. That the railway company shall receive their 
cargo at Kustendjie from the ship's tackles into boats 
or lighters proTided at their expense over the steamer's 
side. 

** 5. That your company undertake to deliver the 
said cargo over the ship's side into the boats or lighters 
with all possible dispatch, and to provide all proper 
tsckel, &C., for that purpose. 

^ 6. That for the purpose of aiding the crew, the 
captain is to recei?e on board, at ship's expense, such 
additional labour as the railway company may from 
time to tune, with the concurrence of the captain, 
choose to supply, and at the cost settled by them, it of 
course bemg understood that the railway company do 
not make any profit out of the cost of the luboUr. 

**7. The steamer is to anchor and discharge the 
cargo as near to the quay at Kustendjie as drauglit of 
water will permit, if compelled to leave that position by 
weather or otherwise, the discharge is to be suspended ; 
but the steamer is to return te the anchorage indicated 
when and aa the weather will permit, and so continue 
until the entire caigo belonging to the railway com- 
pany shall have been discharged. 

** 8. The railway company undertake to keep con- 
tinuously two lif^ters or large boats along»ide the 
atesmer, that is to say, one on each side during such 
hours of the day and night as the captain may require, 
provided, but not otherwise, the wmd and weather will 
permit said lifters or boats to proceed to the steamer 
and to lie alongside her and to receive the cargo with 
complete safety. 

*' 9. That if the railway company mske default in 
performance of article 8 they shall pay your company 
a« liquidated damsges the sum of 30/. for each and 
every complete penod of s day for which they shall 
make default, your company having on their part per- 
formed their engagement 

M 10, Should any dispnts arise as to whether the 
oompsoy lisvs or have not made default under article 8 
ths asms js to ha tattled fbrthwith on the spot by two 
\ ia uMagt out by the railway company 



and the other by the captain or by the arbitrator to be- 
nominated by the referees before beginning the reference. 

"11. No demurrage penalty for detention or damage 
is to be recoverable from the company under this agree- 
ment other than the liquidated damage stipulated in 
articles 2 and 9. 

" 1 2. The ship*s hatchways are guaranteed of suffi- 
cient capacity to receive the carg<y indicated approxi- 
mately in list rendered. 

^ Four of the bodies to be carried on deck if necessaiy. 

" Freight at the rate of 37«. 6</. per ton of 40 cubic 
feet or 20 cwt. at ship's option (except wheels and 
axles, which are to be taken at the dead weight at 45». 
per ton of 20 cwt.), together with 10 per cent, primage 
to be payable one-half on ship's sailing, and tlio re- 
mainder on production at the railway company's offices 
in London of a receipt for the oorroct delivery at 
Kustendjie of the goods as per bill of lading. Bill of 
lading to be in customary form. The ship to have 
Hberty to call at Malta, Athens and Constantinople, to 
land passengers and goods, which is to be accomplished 
with the utmost possible dispatch. 

" I shall be glad to have your appmbation of above. 
** I am, &c 
(Signed) ** Francis I. Pabkes, Secretary." 

On the 9th July the said Joseph Fitze wrote on 
behalf of Mr. Xenos, and sent the following letter to- 
Mr. Parkes:— 

** The Greek and Oriental Steam Navigation Company, 
** 19, London-street, Fonchurch-strcet, London. 
"9th July 1860. 
" Frances J. Parkes, Esq., 

" Dear Sir, — We accept the tenns contained in your 
letter of the 2nd inst., for rolling stock, &c, to Kus- 
tendjie per Mavrocordatos, You can enter the dead 
weight alongside the Mavroeordatos at your earliest 
convenience. — Yours obediently, 

" Per Stepanos Xenos, . 
" JosEru FrrzE." 

A number of other letters relative to the shipment of 
the goods passed between Parkes and Fitze, and on 
the 20th July Parkes called at tho office of Mr. Xenos 
with a list of a portion of the materials which it was 
expected would be alongside the steamer ready for 
shipment on the following Monday. lie then saw 
Xenos and Fitze, and some discussion took place as to 
the terms contained in the letter of Parkes of the 2nd 
July. Xenos expressed his dissatisfaction with the 
agreement, which he denied Fitze's authority to sign 
on his behalf ; but for the purpose of this cose the 
authority of Fitze to write the letters is not disputed. 

On the 21st July Xenos wrote the following letter 
to the pits. : — 

" Gentlemen, — On the 9th inst. I find my clerk Mr. 
Fitze concluded a certain contract with you for the 
carriage of certain goods by my steamer Mavrocorda- 
taa, for which I have now to inform you I do not hold 
myself responsible, as he has no power so to act in my 
name, or to sign any document on my behalf. 

(Signed) " Stepands Xenos." 

The company were desirous to open their proposed 
railway as early as possible, of which Mr. Fitze bad 
notice before the 9th July 1860, and it was important 
to the company that the rolling stock and materials, 
the subject of the above agreement, should be 
dispatched without dehiy. They therefore consulted 
their solicitors as to the course they should pursue, and 
the latter on the 23rd July wrote and sent the follow- 
ing letter to Mr. Xenos : — 

'* Sir, — We are instructed by the Danube aad Black 
Sea Railway and Kustendjie Harbonr Company 
(Limited) to acknowledge the receipt of your letter to 
them of the 21st inst. and to intimate to you on behalf 
of the company, that they consider the contract for the 
conveyance of rolling stock, &c. for them to Kustendjie 
per i/avrooordotot b\u^^u^tL^vQL^>^\.^%^^K^^^ 
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are ready to perfonn their port of the agreement, 
and that if yon persist in yonr refnsal to per- 
form the same on yonr part, they will hold you 
responsible for all the loss, damages and ex- 
penses that may ensne. Yon have already been 
informed by the secretary that a large portion of the 
material is in, or on its way te London, ready for ship- 
ment, and as delay is out of the question, you will 
please to understand that unless we receive from you 
by one o'clock to-morrow (Tuesday), a withdrawal of 
your letter of the 21st inst., the company will con- 
'Clude that yon intend to persist in refusing to perfonn 
the agreement, and will forthwith proceed to make 
other arrangements for sending out the materiaL" 

On the same day Mr. Xenos replied as fol- 
lows : — 

" Gentlemen, — In answer to your letter of this day, 
I beg to say that no contract was ever concluded 
between me and the Danube and Black Sea Railway 
4ind Knstendjie Harbour Company (Limited), but only 
Agreed in a preliminaiy way between Mr. Fitse, my 
clerk, and those gentlemen, to pay 37«. 6dL freight, with 
10 per cent, primage on a certain quantity of goods not 
less than 900 tons. To that price I consented, but 
with the understanding that before receiving them on 
board there should be drawn up between me and them 
a regular charter-party or contract with all the clauses 
regarding the payment of freight, lading, days of 
loading and discharging, and in the form of my 
printed contract, one of which I herewith inclose you. 
Fur this I shall wait till to-morrow at four o'clock for 
the Danube Railway Company to sign, and I give you 
notice that the Mavrocordatos U now preparing for 
I*atras, and will leave immediately for that port in 
•xrase of their refusal Stepanos Xksos," 

The printed contract accompanying the above 
letter differed materially from that entered into by 
Fitze and the pits., and on the 24th the company's 
«<ulicitors wrote and sent Mr. Xenos tlie following 
letter:— 

" Sir, — ^We beg to acknowledge the receipt of your 
Jotter of yesterday, and in reply to state that our clients 
•decline to sign any other agreement than the one 
already concluded between them and Mr. Fitze on 
your behalf, and which contains clauses regarding the 
^payment of freight, bills of lading, days of loading and 
diticharging, &c., totally different from the document 
inclosed in your letter. As you still persist in dis- 
avowing the contract, our clieuts have no alternative 
but to make other arrangements forthwith, holding you 
responsible for the consequences, as stated in our letter 
<]f yesterday. — ^Yours, &c" 

On the 23rd, 24th and 25th, the company gave 
notice to the proper parties not to ship their goods on 
board the def L's vessel, and on the 24th July, after the 
receipt by the company's solicitors of Xenos' letter of 
the 23rd July, steps were taken by the company with 
the view of sending out their rolling stock by another 
steamer. A negotiation was enter^ into with Messrs. 
tSuiith and Co., and on the 2od Aug. it was 
finally arranged between them that they should convey 
the pits.' goods by one of their steamers, and accord- 
ingly the goods were shipped and conveyed to 
Knstendjie by them. 

On the 1st Aug. Xenos wrote the following letter to 
Parkes:— 

** Sir, — We applied for your goods for shipment per 
«. 8. Jfctvrocordatoson the 27th inst,' but were informed 
by the dock company that you had ordered all goods 
to be strudc, and not shippeid without further orders 
from you. We now beg to give you notice that we are pre- 
pared to receive your rolling stock per Mavrocordatos 
to-day, and we will beg of you to give orders to the 
dock company accordingly immediately, as the steamer 
must load forthwith. Stkpanos Xkhos." 

A rep)jr waa sent to the above by Parkes, in whieh 



he referred to the correspondence and arrangement vitk 
Messrs. Smith and Co. ; and on the 3rd Xenos wmt 
the following letter to the company : — 

** Gentlemen, — I reedved your letter of the Sal 
inst., and am surprised at its contents after the hat 
communication I had from your solicitors. In order t» 
avoid any collision, I gave orders to the captain of tbt 
Mavrooordatos to receive on board what staff wu 
alonside the steamer, and I applied to the Vietorii 
Company for that They replied they had orders tt 
stop shipments. However, as you clearly break thi 
contract, because it was agreed the freight to be at 
37«. 6d, and primage as per contract, whieli I 
hold, and we only differed as to the mode of 
discharging, I give you notice that I shall proceed it 
once against you for dead freight and demurrage Hie 
Afavrocordatot is now ordered to proceed in balhut to 
the Mediterranean, and yoa have to bear the eoow- 
quences of not fulfilling your contract 

••S-Xekos." 

The questions for the opinion of the court an :— 

1. Whether the pits, in the first-mentioned action m 
entitled to recover; if so, final judgment to be spud 
for them in the sum of 350t and costs ; if not, jadj>- 
ment to be signed for defts. 

2. Whether the pit in the second-mentwned aetigi 
is entitled to recover ; if so, then judgment to k 
signed for him ; if not, for the defts. 

Mettorj Q.C. {Cotich with him) for the pits, in fint 
action. — The question is, did the company inttnd to 
treat the notice of Xenoe aa a breach of the agreeoot 
to receive their goods on board his vessel ? We af 
they did; and contend that where one party bs 
broken his contract, the other side have a right to 
repudiate the contract, and need i^ot wait until tbe d^ 
upon which the contract is to be performed. Itii 
clear that there never was any retractation by XoM 
of his refusal to take the goods upon the teems d 
the agreement between Parkes and Fitse, and it b not 
open for him to say that, though he refused in July, jrt 
he revoked that refusal in August In Cart v. Tk 
Ambergate RaUwag Company, 17 Q. B., Lord drnp- 
bell said, at p. 146 of his judgment: ** Upon tke 
whole, we think we are justified on principle, nd 
without trenching on any former decision, iu boldiif 
that, when there is an ezecntoiy contract for tk 
manufacturing and supply of goods from time to time, 
to be paid for after delivery, if the purchaser bariig 
accepted and paid for a portion of the goods contrMttd 
for gives notice to the vendor not to manufacture aj 
more, as he has no occasion for them, the veodoc 
having been desirous and able to complete the ooatniii 
he may, without manufacturing and tendering the rot 
of the goods, maintain an action against the purchttff 
for breach of contract" In the case of Boekttri, 
De la Tow, 2 El. & BL 678, the question was, whe- 
ther a party to an executory agreement could, beftn 
the time of executing it, break the agreement either by 
disabling himself from fulfilling it, or by renoonciBg 
the contract ; and it was held that he could, and tbtt 
an action would lie for such breach before the tioK 
for the fulfilment of the agreement In livery ▼• 
Botoden, 5 £1. & Bl., Lord Campbdl, in the con- 
cluding paragraph of his judgment, p. 728, says: ^V 
the deft, withm the nmning days and before the d«- 
claration of war, had positively informed the capttfi 
that no cargo had been provided for him at Odestfi 
and that there was no use in his remaining tfaeit tsf 
longer, the captain might have treated this as a hntA 
and renunciation of the contract.*' He also dtd 
Ripky V. M'Ciurt, 4 Ex. 345; and Gcodmtm v./^ 
cock, 15 Q. B. 576. 

BoviU, Q.C. for the deft— A mere statemeott^ 
a party had not authority to make a contract 00^* 
be said to be a repudiation of that oootraet i^ 
discussing the cases previously dted, be cited M**^ 
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u. 5 M. & W. 475 ; Barrick ▼. Bubo, 2 C. B. 
Cm^ v. (7itfe«, 7 M. & W. 55. 
s, CJ, — I am of opinion that in tbo case of the 
and Black Sea Railway Gompanj against Xeuos 
gment ahonld be for the pits. The action was 
ontract for not receiTing goods on board the 
ihip, the shipment of which was to commence 
1st Ang., and the question is, whether the deft. 
n guiltj of a breach of contract. It is to be 
hat the ooutract was made between Mr. Fitze 
. Parkes, agents for each of the parties, and 
was a binding contract to receire the goods 
utain terms on the let Aog. Has that contract 
roken? Before the 1st Aog. came the deft, 
noe denied that he was bound by that contract, 
lied the existence of that contract, and gave 
:hat he would not allow his captain to receive 
ds on board under that contract. That alone 
lot constitute a breach of the contract before the 
which it was to be performed ; but after he had 
at letter, the legal advisers of the Danube and 
iea Railway Company wrote andgave him a formal 
bat if he persisted in that refusal to perform his 
iit would be necessary for them to take the proper 
.nd that they would treat the contract as broken 
, and hold him responsible for the consequences, 
iwer to that was, that he denied the existence of 
itract claimed by the railway company, and ten- 
nother contract for their acceptance. The rail- 
mpany again write th&t they rely upon the 
1 contract ; that they are surprised that a new 
:t in different terms should be offered to them ; 
ain they give him notice that they will hold him 
able for Uie original contract, which they allege 
( thus broken. All this happened before the 
nly, and between that date and the 1st Aug. the 
r company had entered into a treaty with Messrs. 
and Co. to take out their rolling stock from 
1 to the Black Sea, it being deliverable under 
ontract at a time which made it very material 
should go, and upon the ist Aug. the deft. Mr. 
sent word to the railway company that he was 

receive their stock on board his ship. Now, 
B contract been broken by Mr. Xenos ? I am of 

1 that the law was well laid down in the cases 
ive been referred to, that where a contract has 
dtered into for acts to be*performed on a given 
id where the party who is bound by that con- 
ledares that it is as between him and the other 
cting party broken, and that he insists upon it 
here is a breach of that contract, the other 
tias the option to accept that as a breach, and to 
lat contract to be broken. It was decided in 
le of CoH V. The Ambergate BaUwoff Company^ 
[r. Cort, on their refusing to receive his manu- 
xi goods, might cease to manufacture and sue 
though he did not manufacture the goods and 

them. In the case of the Cowier, en- 
to depart some time in August, the deft, 
irord to him long before the time that he 
ot want his serrices, and that he might 
imself to soma one else. It was held in each 
hat a declaration on the one side that the con- 
vas broken, if accepted on the other, constituted 
ach of that contract, and would be a good 
of action. That is the boundary on the one 
The boundary on the other side was well laid 
in Averjf t. Bowden, where the party, instead 
ring ** The contract is broken, and I will not 
fou a cargo," said to the captain, ** I think 
will be so much diffienlty about this cargo, as 
sr has broken out, that really there is no hope. I 
you would go away somewhere else." The 
in did net go aw»rt *od that was held not to fall 
I the priiieiple I hate spdLsn of, and in tlie 
'h. tha C. J. laidi ^ whin than is an explicit de- 



claration intended to be * this contract as between 
you and me is broken,' and that declaration is nc- 
cepted by the other side as a breach of contract, that 
beyond any doubt, I take it, gives a cause of action.'* 
That is affirmed by those different cases, and so, I 
tliiuk, the railway company 'are entitled to sue Mr. 
Xenoi). If any ground could be relied on for saying 
that before the day came the party could retruct tlie 
declaration of the breach (and I do not think he could 
do it), I am of opinion that the facts here do not 
raise the point for Mr. Xenos, because his mode of 
declaring that he would not perform the contract was 
by denying that the contract ever had been made, or 
tliat it ever did bind him, and by offering that another 
contract should be substituted, which he, in his cor- 
respondence, contended was the real contract he in- 
tended to act on, and in his letter of the 1st Aug. he 
says " I am ready to receive your goods" — that is, 
that he is ready to receive them under some 
contract. Under which contract? If the goods had 
been sent, I think it would have been good evidence 
against the railway company that they had assented to 
Mr. Xenos' proposal of the second contract, which was 
on different terms, and more onerous than the other ; [ 
tliink that there was a clear declaration that the con- 
tract was broken, and that that declaration was accepted 
by the railway company ; and if need be that they 
should have acted upon it in any way, they had 
abundantly acted upon it by entering into a treaty 
for another ship, and had brought that treaty almost 
to a contract on the Ist Aug., and it became a contract 
immediately after. A good deal has been said about 
the inconvenience of allowing this to take place. It 
seems to ine that there would be intense inconveuience, 
if the contract was not to be performed, in holding tlie 
party in doubt down to the day. The very case that is 
before us is a case of a railway company boimd to open 
their railway on a given day, wishing to have their 
rolling stock carried out, the ship is to set sail on the 
Ist Aug., and they are to bring it to the ship in 
July, and the shipowner holds them in doubt to tho 
last hour whether his ship will take the railway 
stock out there or not. That would hold them subject 
to his caprice (if I may so call it) down to the 
1st Aug. ; and the inconvenience would be intense 
if, on the 1st Aug., they began to search for a phip to 
Uke out a heavy and important cargo by steam to tlie 
Black Sea at a moment's notice. It seems to me that 
mercantile convenience is entirely on the side of 
tho doctrine which has been adopted by tho courts. 
That disposes of the substance of the claim in the 
action by Mr. Xenos against the railway company 
for not sending the goods to be carried pur- 
suant to the contract which he alleges. According 
to that he has broken the contract, and therefore he has 
no right to call upon them as having broken their 
contract with him. As to the difficulty that Mr. 
Bovill has put upon us, I am sure that where there arc 
rights existing between parties courts of law have 
determined — nay, have conunanded — that the forms of 
law should be subservient to the rights of partly ; and 
if the railway company have a right to a defence in 
this case the law must find a fonn, and if need be that 
form would be found here. But I am of opinion that 
the form as it at present stands would be sufficient to 
show a defence for the company. Mr. Xenos com- 
plains, "You did not send your goods on the 
1st Aug. to be taken by my ship." The defts. 
say, **You exonerated and discharged us from the 
performance of that contract** It is said tliat 
there cannot be a discharge without the mutual 
consent of botli parties. Be it so. In some sense 
they mutually consent to it If it was necessary 
to apply that doctrino by analogy where there are two 
contracting; parties, and one says, ** I break m^ o.\\\- 
troct, and d«»ir« ttiat \ix% Xw^u^^i ^wjJA\ft *rr«^\a^ 
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befure the time comes, because it will save a great deal 
of expense,*' the other side has the option of accepting 
it, and if the other side exercises that option it 
is in the nature of some sort of consent by both 
parties. I have known very extensive mercantile 
contracts — in one instance which was tried before me 
there were very extensive contracts indeed, and there 
tlie party, half-a-year before the time came to perform 
them, was of opinion that he had no funds to meet 
those contracts, and he gave notice to all parties to 
consider the contracts as broken, all parties accepted 
that notice, and that made it a matter of much easier 
settlement. That really and truly would amoimt to a 
consent on both sides. The party says, *' I have made 
a contract to take your goods, I am sure I shall not 
be able to perform it, and therefore I beg you to con- 
sider that contract as broken." All the vendors 
accepted that notice and treated the contract as 
broken. That was in the nature of a consent that the 
contract should be treated as broken, and I think it 
must be called a discharge from the obligation to per- 
fonn it. For these reasons I think that our judgment 
ouglit to be for the railway company in both actions. 

Wilua^is, J. — I um entirely of the same opinion 
with respect to the action brought by the Danube and 
Black Sea Company against Mr. Xenos. I think the 
cases that have been cited in the connte of the argu- 
ment have fully established that if, before the time fur 
performing the contract arrives, the party who has 
made the promise not merely asserts that he will not 
perform it, but expressly renounces the contract, the 
party to whom the promise is made may treat his re- 
nunciation as a breach of such a contract at his option ; 
at all events in cases where the latter party has 
acted in such a way as not to interfere with the per- 
formance of the contract on his part according to its 
original terms. That, I apprehend, is established by 
the CU.SOS. The question is, whether the present case 
is within the rule of law so established. I think it is. 
I think that what was done hero By Mr. Xenos 
amounted to an express renunciation of the contract. 
Upon that renimciation the parties were perfectly jus- 
tified in acting as they did, because they, having been 
solemnly assured by Mr. Xenos that he would nut per- 
form the contract, it became absolutely necessary, under 
the circumstances in which they were placed, that they 
should enter into a negotiation with somebody else to 
carry hi some other vessel the rolling stock which 
Mr. Xenos had undertaken to carry. They were 
quite justified in doing so to protect themselves, 
and they did so. Although they may not have gone to 
the extent of actually binding themselves by a contract 
with some third party, still I think they had gone far 
enough to satisfy the rule. They were placed in a 
position that interfered with the performance of the 
contract according to the original terms of it. CSertainly 
that rule has been qualified by saying that, though the 
party to whom the promise is made has the option of 
treating a renunciation of it by the other side as a 
breach, he is bound to exercise it ; but here, I think, 
it is clear upon the correspondence that the pit did 
exercise it, and therefore that there is no difficulty in 
the way in that respect. Then comes the consideration 
of the cross-action. Now, certainly I was quite wrong 
in describing this plea as a plea of rescinding, as I 
hastily did. If it had amounted to a rescinding of 
the contract, of course that would be quite inconsistent 
with the company treating it as an open contract and 
suing upon it ; but I was referring to the plea which 
does not say that the contract was rescinded, but that 
the pit. absolved and discharged the defts. from the per- 
formance of it. Certainly I was struck with the tech- 
nical difficulty of saying that a plea of that sort, 
generally speaking, can be proved by anything short of 
resciading the contract, unless there was a deed or some 
other mode of getting rid of the ezistenoe of the con- 



tract But I think it is a necessary conseqiieaeeoftb 
decision in Eochter y, Dt La Tour, and thit daitf 
cases, that where there is, by the party whooikBAi 
promise, a renimciation such as will amoimttoiM 
of the contract, such a renunciation most oeeoH^ 
amount to a discharge of the one party bj tkite 
with respect to the performance of the oontnet lb 
the establishment of the one ruleneceisariljiodBntkr 
establishment of the other, and therefore 1 tUik, ii 
such a case as this, it is a good plea (uMjuMtkudib 
it must be good in form) to plead an esmnte 
and discharge in the mode in wfakh tb ii 
pleaded, and that it is supported by the endflM i 
renunciation under the circumstaifoet, and ii t pi 
answer to the action* 

Btles, J.~I am also of opinion that tbpItiM 
entitled to our judgment in both actions. Iffnw 
opinion at all about Uie pleadings, becansetbeidiiittrf 
facts are referred to us, and if we see upon tboMfa* 
that the pit. in the one case and the deft, io iheoAt 
ought to succeed, we are not only entitled, bat ■ 
bound, to reform the pleadings according to tlNfrei^ 
so that he shall succeed. The only qneitioB tk» 
fore is, whether upon these facts the pits. areeotitMl^ 
succeed. Now, an observation arises in the voyU 
action ; it is quite true that the declaration chirpii 
refusal before the time for the performance of tk at- 
tract, but the facta seem to me to be ver; strafli 
show a refusal at the date fixed for the perfonMiKi|f 
the contract; because, taking the letter of the pit ■ 
the second action (Mr. Xenos) in conjunction vkkKi 
former letter upon the subject, I can comtnetb 
letter as meaning nothing mwt nor less than thi>: 'I 
am ready to accept these goods upon the tennM' 
tioned ui my letter, and not upon the terms waSoKd 
in yours ;*' and if that be the true constnictioo of tM 
document, then it is not necessary to atttetM* 
being the true construction ; but, if it be the tnecfl' 
struction, then the case is at an end by the ameodaot 
of the first breach. Now, suppoung there is Dotlof 
more than a statement on the part of the deft., btte I 
the time fixed for the performance of the c«- 
tract, that he does not mean to perform it, or (> 
my brother Williams has put it) a £s^ 
renunciation of the contract, there mar be i 
difficulty (indeed that has been foimd, as appesn ^J 
tlie note which has be^n read from the notes to ^r- 
Smith's cases) in reconciling the doctrine laid dovs s 
PhUpota v. Ewms and Ripley v. Maciwrt with ^ 
judgment of Lord Campbell and the other jod^ "^ 
the cases dted from the Court of Q. B. But it is >« 
necessary here to enter into that difference, because,* 
my Lord has already put it, there are here in ^nVH^ 
least two statements on the part of the raikaj com- 
pany: '• We shall accept and do accept your renuncf 
tion as a breach of the contract*' It is noterd 
necessary in this case to say whether that v«^ 
amount to a cause of action ; but this is plaio, tbit i 
in conjunction witii that renunciation of the contnd 
the pit. is induced by what the deft, said to incur troabk 
and expense, and still more to make another cootnft. 
the obvious principles of law lead to this, that, as ^ 
has acted upon the faith of what has been told his ^ 
the other side, the other side must be held to iu 
Now, there is very strong evidence here, I think, to 
show that an acttial contract was entered into befM 
the 1st Aug. ; but, without going bo far as thiit, it >> 
plain that three days were exhausted in negotiatioss: 
that there had been a correspondence ; that the amooi 
to be carried and the freight had all been agreed up^ 
and that nothing remained to be settied but «hd« is* 
material details, and it seems to xne that that atai- 
dantly satisfies what the law requires (if, indeed, th 
law does require it), that, in aidditioa to the fionaa 
statement, ** I intend to act on your nnnnciatiBDii 
the contract)*' some act should be dont ky tki flii 
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ov, although the qaestions do not arise in the same 
vf b both actions, this qaettion so decided will de- 
le the croea-aetion, and therefore it seems to me that 

• lailway companj are in both cases entitled to the 
dgment of the court. 

Kbatuto, J. — I entirely agree with the rest of the 
ort. It is not necessary at all, in the Judgment we 
e pronoonctng, to interfere in any way with the case 
PkOpottr, EtfOHi or Hipley t. Machtre, because 
ire there is, as it appears to me, the strongest pos- 
lie eridence of an entire reputation of the contract, 
td a refusal to perform it on the part of Mr. Xenos, 
rried to the extent of informing the company that if 
ey do not comply by the next day with a demand, 
lich he had no legal right to malce, he will dispatch 
e ahip which was to take the goods forthwith to 
other destination. A more distinct refusal to perform 
oontractcan scarcely be shown by evidence. But 
lat distinguishes this case from the case of Philpois ▼. 
MM, and renders it quite unnecessary that we should 
all interfere with the doctrine hud down in that 
K, is this, that there is also the strongest evidence 
re of the company having acted upon that refusal of 
r. Xenos to perform his contract, because th^y 
gin countermanding the orders that they have 
ren to the various railway companies to for- 
ird the rolling stock for shipment by Mr. 
«oe' ship. They further enter into negotiations 
th Smith and Co., which, if not legally com- 
ie by the 1st Ang. so as to constitute, in point of 
r, a contract, had at least arrived at a point wliich 

• such that the company could not withdraw without 
isible liability in a court of equity, and certainly 
thout placing themselves in a position in which no 
m luu a right to place others in the conduct of mer- 
itile transactions. I entirely agree with an obf erva- 
n my Lord has made, that holing a contrary rule to 
It upon which we act in our decision in this case, so 
' from furthering the convenient transaction of mer- 
itile arrangements, would directly interfere with 
9D. On these grounds I agree with the rest of 
i eoort in thinking that we onglit to give our judg- 
nt for the railway company in the first action, and 
in the second. 

JmdgmaUfor tAe HaUwatf and Harbour Compitny 
in both acHant. 



R7DIGIAL COKMITTEE OF THE 
FRIVY COUNCIL, 

ported hy Jamu Patkksoii, E»q., of the Middle Temple, 
BariUter-at*Law. 

Tueadaif, Dec, 10. 
resent — ^The Bight Hon. Lord Ringsdowx. Sir J. 
RoxiLLT, M.n., Sir E. Rtam, and Sir J. T. 
coleridoe.) 

The Eabl of Auckland. 
(p— CoAuiVm — Cimpuhory piiotagt-^^ Geo. 4, c. 

125, #. 59—17 ^ 18 Vict, c, 104, t. 353. 
Brltiak skip trading to ports between BoulnfM ami 
ike Baltic, and carrying passengers, is not bound to 
mplog a licensed pilot in the river Thames, tfte 
fumption m 6 Geo, 4, e, 125, s. 59, and Order in 
ComcU IStk Feb, 1854, being continued by the 
^ferekant Skipping Act, 17 (J 18 Vict, c. 104, s, 
353. Therefore a ship employing such pilot is 
liable for his negligence: 
I' V. Stanton, 8 £. 4 B, 445, confirmed. 
fhis was an appeal from an interlocutory sentence 
liecree of the judge of the Higli Court of AJmir.alt y 
Kflgland, in a cause of damage civil and ninritinio, 
'Jj depending in that court before tlie said jud<;c, 
b appeal being promoted and brought by Duvid 
leonwMi, of PortJaw, in the county of Waterford ; 
fge Pim M ale o msdn, of the lame phice ; Frederick i 
Has. Cab, 



Maloomson, of the same place ; Robert Malcomson, of 
Clonmely in the county of Tipperary ; and William 
Mnlcomaon, of PortUw aforesaid, all in Ireland, mer- 
chants, the ownem of the screw steamship Earl of 
Anckland, which carried goods and passengers between 
Louden and Itotterdam, the appi., against Thomas 
Baldock, of High-street, Rochester, in the county of 
Kent, barge owner, the sole owner of the seagoing 
barge Bttsey, the reap. 

The circumstances attending the collision were as 
follows: — 

The seagoing barge Betsey, whereof William Beard 
was master, of the burthen of thurty-seven tons re^er 
or thereabouts, being tight, staunch, strong, substan- 
tial and well found, and manned by two hands, sailed 
from Rochester, in the county of Kent, on the SOth 
Nov. Ust (1859), laden with Ume, bound to London. 

At about 2 a.m. on the 1st Dec following, the 
weather was fine, clear and starlight, and the said 
barge Betsey, in the prosecution of her voyage, was in 
the river Thames, off Greenhithe, reaching from the 
south to the north shore, under foresail, mainsail and 
mizeo, closebauled on the port tack, and making 
about three knots an hour, heading N.W. by N., with 
the wind west, and the tide about two-thirds flood, and 
running at the force of about a knot an hour, and with 
her Admiralty regulation hmips, to wit, a green lamp 
on the starboard, and a red lamp on the port side, of 
the power and size, and screenexl as required by such 
regulations, exhibited and burning brightly on board 
her, and with a seaman, Frederick Beard, forward on 
tiie look-out, and the said William Beard, her master, 
at the helm. Whilst the said barge was so proceeding, 
the masthead and red lights of the steamship Earl of 
Auckbmd, which was then about a mile below the 
barge, and coming up St. Clement's Reach* were seen 
by the said William Beard and Frederick Beard from 
the starboard side of the Betsey, When the said barge 
had reached' over as near to the north shore as was 
prudent, she was put about on the starboard tack, and 
proceeded closebauled on that tack for the south shore, 
heading S.W. • 

At this time the green light of the said steamship, 
which was then distant about half a mile, became 
visible to those on board the Betsey, which vessel was 
kept steadily on her course, closebauled on the star- 
board tack, in the expectation that the Earl of 
Auckland would keep clear of her, as she was bound 
to do. The s:iid steamship, however, instead of so 
doing, approached the Betsey, and rendered a collision 
witli that vessel imminent, and thereupon the said 
William Beard loudly hailed the said steamship, and 
asked wliich way she was coming, ahead or astern of 
the barrre, but no answer was returned thereto, and 
almost directly afterwards the said steamship ran stem 
on into and struck the barge with great violence on her 
port quarter, about two feet from her stem, knocked 
the said William Beard overboard, and severely injured 
the said Frederick Beard. In consequence of the 
injuries sustained in tlie said collision, the Betsmf 
shortly afterwards sank with everything on board her. 
Tlie suid William and Frederick Beard were got on 
board the E<irl of Aucklasul, which then proceeded to 
London, where she arrived about six o'clock the soma 
morning ; and Frederick Beard, owing to the injuries 
he had received in the said collision, was conveyed to 
St. Thomas' Hospital. 

The question raised by the apps. in the conrt below 
was, that tlie Earl if Auckland was at the time of the 
c«)lIi5>ion in cliurge of John Evans, a duly licensed 
Trinity pilot, taken on board her coinpulsorily by law; 
tluit the collision was wholly the fault of such pilot, 
and that they, as owners of the Earl of Auckland, 
were thercfure not answerable for the damages done to 
the Betsey. The learned judge, however, decided that 
the Earl of Auckland iiiatiibm'^XlwmwiTK^Ti^x^ 
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pilotage, by virtuo of the 353rd section of the Merchant 
Shipping Act 1854, and the statute G Geo. 4, c. 125, 
8. 59, and an Order in Council, dated 18th Feb. 1854; 
and that tliere being no compulsion by la>Y for the 
Earl of Auckland to take a pilot, the apps. were liable 
for the damages done to the Bettey, (See the report 
below, the Earl of Auckland, 3 L. T. Rep. N. S. 786.) 

Dcane^ Q.C. and Lushington, for the apps., con- 
tended that the exemption in 6 Geo. 4, c. 126, s. 59, 
did not extend to this case, for it was not continaed by 
the Merchant Shipping Act, 17 & 18 Vict, c 104, 
8. 353 : (Reg, ▼. Stanton, 8 £. & B. 445 ; The Temora^ 
1 Lush. 17.) 

Dr. Tvoi&s^ Q.C. and E, C, Clarkson for the rcsps. 
were not called upon. 

Lord KiNGSDOWN said that their Lordships approved 
and adopted the same construction of the three sections 
353, 376, 379 of the Merchant Shipping Act 1854 as 
the Court of Q. B. did in Reg. t. Stanton, and as the 
question turned entirely upon sncli construction the 
sentence must be aflinncd with costs. 

Judgment pa 

App.*8 proctor, Rothery. 

Besp.*8 proctor, Clarbion, 



COURT OF aiTEEN'S BENCH. 

Bepoitcd by Jomr Thomfsox, T. W. Sacmpers, and C. J. 
HXBTSLET, E4qn., liarTlsters-Pt-Lan*. 

Tuesday, Jan. 12. 

Behn r. BuKXESS. 

Charter-party — "iViow w the port of Amsterdam " — 

Warranty J or condition precedent, 
A charier-party provided Vmt the good ship Martaban, 
^* now in the port of Amsterdam,*' sliould '* ^oith all 
possible dispatch, proceed direct to Neicpoi^*' <fc. 
Held, that the description of Ute place where the vessel 
was supposed to be was not a warramty or condi- 
tion precedent. 
Wightman, J. dissentienie, 

Ollive 0. Booker, 1 jE:^'. 416; DImech r. Corlett, 12 
Moore, P. C. C. 199. 

This was on action brought by the pit. against the 
defL for the recovery of damages for not loading the 
plL's vessel pursuant to charter-party, and by the con- 
sent of the parties, and by a judge's order, a cose hod 
been stated for the opinion of the court. 

The declaration stated that the pit. and the deft, 
agreed by charter-party that the plt.*s ship called the 
Martaban, then in the port of Amsterdam, and being 
tight, stannch, strong, and every w.ny fitted and ready 
for the voyage, should, with all possible dispatcli, pro- 
ceed direct to Newport, Monmouthshire, and that the 
deft, should there load her witli a full cargo of coals 
which she should carry to Hong Kong, and tiiere de- 
liver, in consideration of freight to be paid after the 
rate of 60s. sterliug for every ton of 20 cwt. of coals 
so delivered, and at the times and in the manner fol- 
lowing, that is to say; one-third by charterer's 
acceptance at three months' date from the iinal 
sailing of the vessel, or at owner's option, in 
cash, under discount, at 2| per cent. ; one-tlfird by 
charterer's acceptance at six months' date, the char- 
terer to insure the .amount and deduct the cost of in- 
surance, and the remaining one-third of the freiglit by the 
charterer's acceptance at three months* date from the'deli- 
very to the charterer in Tendon of a ccrtiticate in writing, 
signed by the consignee, of the right and true delivery 
of the cargo, agreeably to bills of lading, or in cash, 
under discount at 5 per cent, per annum, at charterer's 
option, and that the deft, should be allowed ton days 
for loading, and should receive the said cargo as deli- 
yered from on board, at the rate of not less than 
85 tons a working day, weather peimitting, or, in de- 
£mit, Bboald pay demomge at the rate of 4(2. per loik 



register per like day. That the piL did d tUy 
necessary on his part to entitle him to havetkii^ 
cargo loaded on board the said ship at Ke«poitifi» 
said, and that the time for so doing bad difRi; 
yet the deft, made default in loading ^ ipsi 
cargo. 

Pleas :— To the first couit, that at tin tin tf 
making the said charter-party time was u nolii 
and material part of the contract, and Uu i]ieBBni> 
tion of the ship was a material and eaantial pit tf 
the contract, as the pit. and deft, then veil )m\ 
and that the said slup was not at the timiof nakiic 
the said charter-party in the port of AiMt«to|rf 
which the deft, then had no knowledge or notice. 

Issue joined. 

By memorandum of charter-party dated Londoo,lii 
19th Oct. 1860, the plt.*8 ship Martabnw^ 
tered to the deft, in the words and figorei Moii| 
videlicit : — 

•' It is tills day mutually agreed between A. Beh, 
Esq., owner of the good ship or vessel oM i 
Martaban, of 420 or thereabouts, now in Unpottrf 
Amsterdam, and James Bumess, Esq., of Ixnd(n,» 
chant, that the said ship, being tight^ stanocb, ^ 
ahd every way fitted and ready for theToy»p,» 
with all possible dispatch, proceed direct to Newji^ 
Monmouthshire, addressing to Messrs. G. W.J* 
and Co., for entering and clearing, and there loii« 
the usual and customary manner in ten days, it H 
one of the usual plaoes, freighter may name ill 
and complete cargo of coals, which said fra|htetWil 
tinwelf to ship not exceeding what she can rcwBJj 
stow and carry over and above her tackel, i||4 
provisions and furniture. The captain tohafei^ 
cient quantity of coals on board at port of loadinfjj 
ship's use for the voyage, and have the same inw 
on bills of lading, independently of the cvge, ■ 
being so loaded therewith proceed to Hong Kofift* 
so near thereunto as she may safely get, and ^ 
the same alongside any craft, steamer, floating i^ 
or pier named by the consignee. Koticetobegh** 
the agent or consignee of the vessel being v^} 
discharge (the act of God, the Queen's eae^ 
riots, and strikes of pitmen, fire, and all ■ 
every other damages and accidents of *!* fj 
rivers ami navigation always mutually eicew 
The freight to be paid on the quantity de&* 
in accordance with this charter, at *"*'**[ 
the rate of 60*. sterling per ton, in full of »r 
cliurges, wharfage, consulage, pilotage, 1^™*^? 
Dover dues, and to become due, say, one-^^ 
cliarterer's acceptance at three moutlu* dateftfi^'f 
final sailing of the vessel, or, at owner's ®P*Ji. 
cash, under discount at 2J per cent.; oue-w"*^ 
charterer's acceptance at six months, the chart''* 
insure the amount, and deduct the cost of ^^vT] 
the remaining one-third of the freight, less *^ vj- 
any coals sljort, delivered at the port of final ^^^ 
and after deducting such cjish as may be ^^*S 
the agent of tho charterer for sliip's ^**^ii\jo 
captain Is at liberty to draw to the extent ^ J^^ 
usual terms, against captain's draft on ^^^ ^ 
ninety days' sight, to be paid by charterer'^ ^ 
at three months* date from the delivery '•^^ ^ 
tcrcr, in London, of a certificate, in wriiia^^^^ 
the consignee, of tho right and true del^*- 
cargo, agreeably to bills of lading, or ir^^ ^ 
discount at 5 per cent, per annum, at 
option : tho vessel to deliver as custoroi^"- ^ 
cargo to be delivered by tlie captain and ^ 

the consignee, at the rate of not less tliaz^^ .^ 
tons a working day, weather permitting, <>f^-j^ 
murrage at the i-ate of Ad. per ton ^^"^^^ 
day. The vessel to be addressed to fra^^"^ 
inwards only at the port of disehu]^^L 
commiB&vow^ but \»aying 2 per cent, to ^'^^ 
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ame to be dedacted from tirst pHjment of 
17 claim of averago to be settled, according 
at Llojd^s. A commisflion of 5 per cent. 
t of freigbt is due by the oirncr on signing 
sr-pariy to David Brown, shipbroker, Lou- 

whom the ship is to bo addressed on her 
iOndon. Penalty for non-performance of this 

estimated amonnt of freight." 
p Martaban arrived on the previons 15th 
at Nicnwediep, at the entrance to the Great 
Undische Canal, on her wny with a cargo 
erbaya to the docks at Amsterdam, which, 
urable circomstances, she would have reached 

hours more, but in consequence of strong 

1 the opposite quarter, and the absence of 
power, she was unavoidably prevented from 
iie place of discharge in the Amsterdam 
re daybreak on the 23rd of the same month 

liep, the place where the vessel was un- 
detained by the drcumstanoes aforesaid on 
3th Oct., the date of the above recited me- 

of charter-party, is a place in the direct 
the said resscl to Amsterdam, and is sixty- 
(h miles from that place, but is not within 
of the port of Amsterdam, 
p Martaban having discharged her cargo 
possible dispatch, was immediately made 
' sea, and witliont any delay sailed on 

Nov., and proceeded direct to Newport, 
to the charter-party, and arrived there 

Dec. following. Notice was given to the 
Qt at Newport on the 5th of the same Dec. 
ship was ready to receive cargo, and on 
>ec. the stipulated lay days expired. The 
Dually and up to the expiration of the said 
nd afterwards, refused to load the ship. The 
ton as possible thereafler, namely, on the 
., rechartered f'le vessel for Hong Kong to 
nrith a cargo ot coals, at a smaller rate of 
.n the deft, had agreed to pay, being. at the 
ighest that could be obtamed« and thereupon 

having loaded with all possible dispatch, 
lout delay for Ilong Kong, 
estion for the opinion of the court was, 
le words, "now in the port of Amsterdam,** in 
harter-party, amount to a warranty, and if 
r the position of the ship MarUtban on the 

amounted under the circumstances to a 
bhat warranty, 
court should be of opmion that the pit is 

recover, the question of damages is to be 
> the master, and judgment to be entered 
.for such damages and costs of suit, 
ourt should be of opinion that the pit. is not 
3 recover, then judgment of nolle prosequi 

of defence shall be entered up for the deft. 
;.*8 points of argunent were, first, that the 
ow in the port of Amsterdam," in the place 
f stand in this charter-party, do not by them- 
ount to a warranty ; secondly, that time was 
e essence of the contract, and the exact 
f the ship at the date of the charter-party 
lateriaL 

sft. contended that the statement in the 
irty of the ship's then position, in itself 
to a warranty ; secondly, that the evidence 
icumstanoes attending the making of the 
irty shows that the ship's then poeition was a 
port of the contract, and that the statement 
n was ooDseqoently a warranty ; thurdly, that 
itsted show that thsio was a breach of the 
and the dsft. was therefbre justified in refusmg 

fh Q.O. (iftfofadUbi with him) for the pit.— 
of tBtuitkni of the parties. What 



is the true meaning of **now in the port of Amster- 
dam ?'* When tluis charter-party was entered into it • 
was never contemplated by the parties that this 
expression should amount to a warranty or to a con- 
dition precedent; it is mere matter of description: 
(Dimech v. Corletfj 12 Moore P.C.C. 199, 220.) 
There " now at anchor in this port" was held to be no 
defence, although it might be the subject of a cross- 
action. Tarrabochia v. Hickeyy 1 Hurl. & Nor. 183 ; 
Freeman v. Taylor^ 8 Bing. 124 ; CUpsham v. Ftrtee, 
5 Q. B. 265 ; Ritchie v. Atkinson^ 10 East, 295 ; 
W indie v. Barker^ 6 £. & B. 675, are all cases of a 
similar character, and in favour of the pit's right. 
The deft, is bound to load, and at most the variance 
would be the subject of a cross-action. [CROMFToy, J. 
— Yon say the rule is something of this kind. Was 
the object frustrated by the breach complained of?] 
Hurst V. Usborne, 18 C. B. 144, was abo referred to. 

F. J/. White {Honyman with him) contra. — ** Now 
in the port of Amsterdam ; " these words constitute a 
condition precedent. The plea alleges that it is a 
material fact. It is agreed that it is a question of the 
intention of the parties, as appears by the instrument. 
In Dimech v. Corlett the circumstances were peculiar, 
and the case is clearly distingtushable from the present. 
Rit<Jiie V. Atkinson was an action for freight : that 
was a case of part performance. In Olaholm v. Hays, 
2 M. & G. 257, the cases are exammed and dis- 
tinguished. [W1011TM.VN, J. — In that case a spedfio 
date was mentioned.] Yes; there the words were, 
"ship to sail on the 4th Feb.** That case is 
binding on the present, and OUive v. Booker, 1 Ex. 
416, follows it There the words were "vessel now 
at sea, having sailed three weeks ago:** (OUioer v. 
Fielden, 4 Ex. 135.) If it had been " to arrive at 
Amsterdam in ten days,** it is clear, according to the 
case?, that that would have been a condition precedent, 
and why not ** at Amsterdam?** Crookwith v. Fletcher, 
26 L. J. 153, Ex., distinguishes Tarrabochia v. Hickey t 
iCramtown r. MarthalL, 5 Ex. 395.) Hurst v. Usborne 
was on a warranty that ship was A 1 : (^Thompson v. 
Gillesptf, 5 E. & B. 209.) The judgment of Martin, 
B. in iVindie v. Barker is in deft*s favour. All the 
above cases on examination will be found to be parallel 
to this : (Gorrissen v. Perring, 2 C. B., N. S , 681.) 
[CocKBURN, C. J. — Tlie question in my mind is, 
whether Olfive v. Booker has been overruled by rarro* 
bochia v. Hickey and Crookwith v. Fletcher, Cbomp- 
TON, J. — The distinction between a warranty and a 
condition precc'lent is discussed in Street v. Blay, 2 
B. & Ad. 456, 462.] Here was a bargain for a specific 
thing, viz. a hhip at Amsterdam. 

Jfanisty, Q.C. in reply. — This it is contended is a 
condition precedent ; in that case it is not a warranty, 
it is only a warranty in the sense of a promise. 
[CocKDURN, C.J. — Why more a promise than an en- 
gagement ?] Because the party promising has every 
reason to believe the ship is, or shortly wUl be, at the 
place named. [Cockburii, C.J. — Would not that 
equally apply when the undertaking was to sail on a 
given day? Being at A. on the 30th Jan., how docs 
that difiier from being at A. now ?] (Seeyer v. Jhtthie, 
29L.J.253, C.P.) 

CocKBUBN, C J. — I am of opinion that our judg- 
ment must be for the pit I am considerably em- 
barrassed by the conflict of authorities as. disclosed by 
the cases cited before us. OUice v. Booker appears to 
me to be a direct cose in point with the present ; the 
statement there was, that the ship had been three 
weeks at sea, and it was held to be a condition precc« 
dent that seems to mo to be in point On the other 
hand, there is the case in the 1*. C. of Dimech 
v. Corleti also in point with the present case ; and 
that case conflicts with OlUve v. Booker, In this conflict 
of decisions this court ought to abide by the last d.e«»»\\« 
When the natter U ves ialegia^X t^^'vy^\\^^!S«Jl.^^JL't\3<w^ 
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way would be to hold m reprtsentation as to Ume of 
saiUng, deacriptkm of place, and when the fact turns 
oat to have been untrnlj stated, and the charterer finds 
bis purpose defeated, and it leads to disaster and loss, 
and the frustration of the contract— that he should be 
at liberty to repudiate the contract, and seek another 
ship ; but, on the other hand, where really there is no 
frustration of the contract, that he should not be at 
liberty to repudiate it, but that he should be left to his 
cross-action. This is my opinion, which I throw out 
with a view to the ultimate dedsion of such cases, and 
non-judidally. I hope the parties will take the present 
case to the court of error. In the meantime, whilst 
the decisions remain as they are, I think we are bound 
by the later case. I may say on the part of my 
brother Wightman, (a) that he abides by the case of 
Ottive Y. Boob€r^ and the other cases maintaining it, 
dted by Mr. White. 

Cromptox, J. — I concur in the wish that this case 
should go to a court of error. Many of the cases 
referred to justify my brother Wightman*s riew ; but 
I hare been all along of opinion with his Lordship, 
that there is great doubt whether this was intended to 
be a condition precedent— if so, it is clear that it is for 
those setting it up to show that it is so. Boone v. Eyrt^ 
1 Hy. Bl S73, shows that in mercantile cases we should 
not be too minute in examining and insbting upon every 
nice point in the performance of the contract, but that 
they should receive a reasonable construction, and one 
leading to substantial justice. The earlier cases bear 
the aspect that such clauses as these, should be taken 
as matters of stipulation merely, and not as conditions 
vrecedent. Then OUivt v. Booker and other cases 
have disposed of the earlier cases, although I must say 
I have never been much satisfied with them. Now, 
OUvve Y. Booker is near to the present case ; but 
JOmech v. Corlett, I think, is nearer, acd I am 
inclined to think that OUive t. Booker and the other 
similar cases are shaken. The early doctrine seems to 
me to be the sound doctrine, and the latter cases seem 
to return to it, and they are in favour of the view we now 
take impugning the cases of ten or eleven years ago. I 
think, therefore, that out of respect for the opinions of 
two other courts notwithstanding the difliculty about 
the case of OlUve y. Booker, we ought to give our judg- 
ment for the pit. 

Mbllor, J. concurred. Judgment for pit, 

Athurttf Son and Morrie, pits, attorneys. 

HoSam, deft's attorney. 
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Seported by Divnu. Thomas Evaks and W. Matd, Esqrs. 
Barrlsters-at-Law. 

Monday, Jan, 20. 
The General Steam Navioatiox Ck>i[PANT 

V, Slipper. 
Skip and ehipping-^ Charter-party^ Construction — 

**OrMO near thereunto as she may safety get,** 
The deft, chartered pUs,* ship to proceed to a foreign 
jpoft, " or so near thereto as she may safely get,** 
and there take on board a fuU cargo. The pits* 
ship went to her port of loading, took up her place 
alongside thejet^, and the deft puJt on board a full 
cargo, for which there was ample room in the ship. 
The captain signed bills of lading, delivered them 
to the deJLf and sailed away on the return voyage. 
The vessel, however, grounded on a bar about a 
mUe from the jetty whilst in the usual channel, and 
could not lie got off. The captain then removed the 
greater part of the cargo, and returned and placed 
his ship again alongside the Jetty, Be proposed to 
the dejh to reship from the jetty as much of the 
cargo as would reduce the draught of the vessel and 



(a) Wightman, J. had left the eonrt 



enable him to pass over the bar m » 
d^ refused to skip a portion oftkeee 
jetty, but offered to ship a fuU cargo, i 
captain refused to take. The captain then 
to stow as much of the cargo as would e 
to pass the bar, and to take aboard thertm 
means of lighters outside the bar, the 
expense to be borne by deft This wm 
whereupon the captain returned without k 
Held, in an action to recover the amount 
specified in tlie charter-party, that the i 
not recover in respect thereof, neither < 
recover damages from the deft as for a 
ship a cargo. 

This was an action brought to recover fron 
the sum of 450/., for freight earned by the 
voyage made by their ship Tiger from Byertioj 
mark, to London, according to the terms of 
party ; or if the court should be of opinion 
freight was not earned, for damage sustain 
pits, from the deft, refusing to ship a cargo, 
sent of parties and by order of Williams, J., c 
Nor. I860, according to the C. L. P. A 185 
lowing case was stated for the opinion of 
without|any pleadings : — 

CASE. 

The pits, are a company, whose princ 
is ill London, and who own a large n 
steam-vessels, and amongst others the 
Tiger. The deft, is a merchant, who reside 
ries on his business in London. In the 
April 1860 the deft, was desirous of ch: 
steamship to carry a cargo of cattle and ot 
chandlse from Hjerting to London, and he 
the pits, to know whether they would for thi 
charter to him their steamship Tiger. 1 
pits, assented, and thereupon the following 
party was drawn up and signed by the sgei 
pits, and deft, respectively : — 

" London, April 4 

"It is this day mutually agreed betwec 
Pratt, ^sq., secretary to tho owners of the g 
ship or vessel called the Tiger, of Loudui 
burden of 379/601 tons or thereabouts, now i 
and George Russell, ot London, as agent fc 
and Son, that the said ship, being tight, st« 
strong, and every way fitted for the voyage, s 
all convenient speed, sail and preceed to I^ 
be there and ready to load by the 10th of tl 
month, or to near thereto as she may safeh 
there load from the factors, &c, such quantit 
sheep and other lawful produce, which the 
chant may find it convenient to ship, sot 
what she can reasonably stow and cany, 
above her tackel, apparel, provisions and 
and being so loaded shsU therewith proceed t 
to discharge at Brown's Wharf, or so near 
she may sajfely get, and deliver the same on 1 
a lump sum of 450/1 sterling for the entire 
holds from bulkhead to bulkhead, and decks 
and sheep, in full of port charges and pilo 
act of God, the Queen's enemies, fire and all 
other damages and lUl accidents of the se 
boilers, machinery, steam and steam navigatio 
ever nature or kind whatsoever, during the si 
always excepted). Freight to be paid on 
and right delivery of the cargo, in cash. Tw 
days are to be allowed the said merchai 
ship is not sooner dispatched) for loading 
charging, and three days in demurrage over 
said laying days, to be paid for day by day, i 
of 12/. per day. The master to sign bilb 
without prejudice to this agreement. The v 
consigned to the charterer's agent at port of 1* 
discharge free of commission, but paying 
fees for customs entries and clearanoe. Tl 
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W takfln to and from mlongaide at merchant's rink and 
opoue. Penalty for nonperfonnance of this agree- 
ant, 450/1 Lay days not to oommence before the 
iOUi of April current, and freight subject to a char- 
toiag commission of 2^ per cent, of jettison on mor- 
tality of cattle and -sheep. 

(Signed) "Geo. Russeij^ 

"Per pro. James Iuwin.'* 

h accordance with the above charter-party the 
Tf^r left London on the 7th April 1860, and on 
tbe afternoon of the 9th of the same month anchored 
<ff Bjerting. Hjerttng is a small town situated on the 
iboie of an inlet of the sea on the south-west coast of 
Jitlsnd, and its position, as well as tlie points about 
it, which are material to this inqmry, are shown upon 
the map which accompanies and in to form part o 
thii esse. The usual landing place for ships to load 
ih1 unload their cargoes is a jetty which runs out 
ats tbe inlet, and is marked A on the map, and 
acmi the passage by which vessels proceed down the 
Uct from Hjerting to the German Ocean are two 
Ua or ban of sand, one called the Inner Bar, 
ataste about a mile from the jetty, and the other, 
csOed the Outer Bar, ntuate at the mouth of tlie 
alrt. On the 10th April, under the guidance of 
a local pilot, the Tiger arrived alongside the afore- 
aud jetty at Hjerting, and the entire use of the hold, 
Anbulkhead to bulkhaid,and of herdeck, was given up 
litkedefL Tiie loading then commenced, and on the two 
ABowing days a cargo, consisting of ninety-six barrels of 
hm and 300 head of live stock, vis. oxen, bulls, 
Ines aad pigs, which had been provided by the deft., 
"VM stowed on board the ship, under the direction of 
Iki ieft.'s son, who was the only person then repre- 
" hg the deft., and who acted as interpreter to the 

taui of the Jlger, The cargo was stowed in the 
mal and proper manner, and tliero was ample room 
iv it in the ship, which when thus loaded was found to 
fav 14 feet water forward, and about 14 feet 8 indies 
ift Upon the 12th April, the loading being com- 
lieted, the Tiger cast off from the jetty, and proceeded 
« Ikt voyage down the inlet, in charge of the same 
|iK having on board the defk.*s son, who intended to 
■Mmpany the cargo to London. The captain before 
■■ting signed bills of lading in the usual way, both 
h respect of tbe said cattle and of the barrels of liaiiis, 
vlneh bills be handed to the def t.'s son. When the 
TIgtr had steamed about a mile from tlie jetty, and 
*Ule in her proper channel, she suddenly grounded 
ipaithe inner bar, and could not be got off, altliongh 
it was then higli water at spring tide, and every effort 
VHinada to effiect that object. Hod she waited till 
thi not spring tide, which would have occurred in 
thi eooneof a month, she might possibly when loaiJed 
km floated over theaakl bar, but even this possibility was 
'ifndait upon theconcorrenoe of the spring tides and 
thopitVBlence of winds from the westeni quarter. On 
Ihi two foUowing days, April 13th and 14th, and on 
i|ril 16th, for the purpose of lightening the vessel, 
175 head of cattle and a large quantity of fresh water 
*Hiattheiortaiice of the captain, taken out of the 
■Up in Eshten, but she still remained immoveable; 
A ponfate eSbirts to move her continued to be made, 
Wt without toeoeM, till April 20th, when she floated. 
Oi thi ftUowine day, April 21st, the Tiger was again 
knght aloognSs the jetty, and the few head of cattle 
te rtin imuuned in her were landed. During the 
liM the rteamer remained on the bar the captain took 
■itidiiip nmnd the ship with the view of ascertaining 
vhst dipdi of water there was at high tide, and 
*Uthflgr found to be only ten or eleven feet. Tho 
^ffOi of water at the outer bar is generally greater by 
Oior two feet than at the inner bar. On the 21st 
^ tbe captaiii, in accordance with the regidations of 
^ castom-boaH at J^jerting, filed a protest there, 
^ot]iin)tb(B following declaration : 



" On account of tho aforesaid vessel being of greater 
draught of water to bo able to proceed with the cargo 
mentioned in the abovo-mcntiunvd document, the 
nndersigned declares hereby to discharge the same here, 
with the exception of tho aforementioned lot of salt pork 
which remained ou board." The captain then proposed 
to the deft.*8 sou to reship from the jetty so many of the 
cattle as would reduce the draught of tho vessel and 
enable him with the said ninety-six casks of hams 
which still remained on board to pass over tho bar in 
safety ; but the deft.*s son refusted to ship a portion 
only of the cattle, but offered to supply a full cargo at 
the jetty, and insisted that the captain was bound to 
receive it on lioard, and that unless he would take a 
full cargo he should take none. The captain refused 
to ship a full cargo, but proposed to stow as many of 
the cattle on board aa would enable him to pass over 
the bars, and then to remahi outside the outer bars, 
and if possible take in the remainder of the cargo 
there ; but bo stated that the anchorage was unsafe, 
and there might bo considerable danger in their 
shipping the cargo, and he added that the defU's son 
must bring the rest of the cattle out to him in lighters, 
and must take upon himself all the risk of their con- 
veyance and shipment. The deft.'ii son refused to ship 
tho cargo upon these terms. There would in fact 
have been no difficulty, and but little risk, in shipping 
the remainder of the cargo outside the outer bar, aa 
proposed by the captain, if the wind had been in tho 
east, or blowing from any eastern qua; ter ; but if the 
wind had been in any other quarter there might have 
been considerable difficulty and danger in making the 
attempt. Moreover, there is a good anchonigu 
between tho inner and outer bars, and it would 
have been quite possiblo and prudent, under the 
circimutances, to have loaded the cargo between 
the two burs, and then to have waited for the occur- 
rence of a moderate westerly wind and a spring tide, 
which would have enabled the ship to cross the outer 
bar in safety. This course, however, was not suggested 
either on the part of tho shipper or of the captain, 
and does not appear to have occurred to either of the 
parties. On the 21st April 1860, the capuin, without 
makmg any further proposition, left the jetty and pro- 
ceeded direct to I^udon, having on board no other 
cargo than the ninety-six casks. Before he sailed tho 
defu's son demanded the return of those casks, but the 
captain refused to give them up. The captain, on 
crossing tho outer bar ut high water, again sounded 
and found the dopth of water on the bar to be thirteen 
feet. He then with such cargo as he had so shipped 
proceeded to London and duly delivered the same to 
tlie deft, there according to the terms of the charter- 
party. 

On the 24th April the two following letters passed 
between the deft, and Mr. Martin Pratt, the pits.* 
secretary: — 

"April 24th, 1860. 

"I find to my astonishment tliat the Tiger has 
returned without her cargo from Hjerting. Am I to 
understand it to be your mtention to send any other 
vessel in her stead? as I shall in the meantime hold the 
company responsible for nil prejudice sustained by uou- 
fulfilment of the charter.— J. Suiter and Co.** 

"April 24th, 1860. 

" In reference to your letter of this day*s date, I 
beg to acquaint you that tho Tiger has returned to I/m- 
dou in consequence of your refusal to ship a cargo on 
board that vessel, according to the stipubtions pro- 
vided by tho charter-party, and tliat the directors will 
hold you responsible for the amount due to the com- 
pany according to the tenor of the charter-party. 

" (Signed) ILiRTix Pii.\Tr, Secretary.** 

The court is to be at liberty to draw any inferences 
of fact which a jury might draw. 
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The questions for the opinion of the coart aro : 1 

Firsts whether the pits, arc entitled to recover from | 
the (left, the lump sum of 450/. in the said charter- 
party mentioned. 

Secondly, whether, if the court should be of opinion 
that the smd lump sum has not been earned, then 
whether the pits, nrc entitled to recover damages from 
the deft, for refusiuf; to ship a cargo on board the pits.* 
ship TigcTf according to the terms of the charter- 
party. 

If the court shall decide the first of th • 
above questions in the nfHnnativo, th«>n judgment shnll 
be entered for the pits, for 450/. and costs. If tli* 
court shall decide the second of the above quest ioiM 
in the affirmative, it is to be referred to an arbitrat< r 
to assess the amount of damages, then- judgment isi > 
be entered for the plt^. in accordance with the dcc'.- 
sion. 

If the court shall bo of opinion tliat both ti.c 
questions should bo answered in the negative, th( n 
judgment shall be entered up for the deft, wiili 
costs. 

Knowfes, Q.C. (C. PoUock with him).— It is sub- 
mitted that the pits, are entitled to recover the lump 
bum named in the charter-party becan-se they did all 
that they were obliged to do, and because the deft, did 
not perform his duty under it. It was not in the 
contemplation of the parties when tho contract was 
made that the 8hip should be kept at Hjerting more 
than a few days — certainly not, as the other side will 
contend, for a month, until the recurrence of spring- 
tides aud westerly winds would enable the vessel to 
get over the inner and the outer bars. The captain 
performed everything to bo done under tho charter- 
party, even to sailing with the cargo on board, but was 
uninformed as to the depth of water upon the bars. 
As to the words ** or so near thereunto as she may 
safely get," the case of Shiel v. Wilkins, 5 Ex. 304, 
exactly resembles tho case before the court. There, 
** under the terms of a charter-party, the pits.* ship was 
to proceed to B., or as near thereto as she could safely 
get, and to load from the defts.* agent a full cargo of 
timbei*. The vessel proceeded within tho harbour at 
B. and theie received a portion of the cygo, but owing 
to want of water she was then taken without the bar, 
but as near as she could safely get, where it was re- 
quested that the rest of the cargo should be delivered, 
which was refused. The court held that the pit. had 
complied with the charter-party, and that tho deft, was 
liable for such refusal.*' On tho authority of that 
ca»e the captain need not have gone outside the bar ; 
but having done so, he was adopting tho most con- 
venient coui-so by doing so and calling on deft, to 
complete the loading of tho vessel outside : {SchUizzi 
v. Berry^ 4 £. & B. 873.) Tliis case will not assist 
the deft, if he should attempt to use it. 

Luth (^Murphy with him) for the deft — The captain 
went to Hjerting and took on board his cargo, and 
Bailed with it, but found that he could not get over the 
bar. Neither he nor the deft's son, who acted as his 
father's agent, knew what was tho depth of water on 
the bar. Whose duty was it to know the depth of the 
water and the draught of the ship? Why, clearly the 
deft's. The captain having brought the ship to her 
loading place, and placed her at the disposal of the 
deft., the latter was bound to find a cargo at once ; if 
he did not he would bo liable for demurrage. The 
cargo was duly loaded, and then the deft.'s contract 
was complete. When a carrier has once got his goods 
on board, it is his duty to find his way home, unless, 
indeed, some obstruction arise which is provided 
against in the charter-party. When he accepted the 
cargo and gave bills of lading, tho defL's contract was 
at an end. When he found he could not get over the 
bar, he put bock to the jetty, and put ashore the 
cattle^ which was the greater part of the cargo, after< 



wards calling on deft, to put tbem oa board whca tbe 
ship shonld be lying outside the bar, sad to do tin it 
his own risk and expense. He had no right to tfanv 
this cxp-jnse and risk upon tho deft Instead of pin. 
having a right to the lump smn specified in tke 
charter-party for carrying tho cargo, the deft basin 
undoubted right of action against them ios not canjiig 
the cargo. The reasons given in tho judgment in tba 
case of SchUizzi v. Btrry are clearly in favour of tla 
deft. The question between the captain and the dcft'i 
son was, who was to bear the expenses of the resfaipoxot. 
The deft, said, *' I am not ; tor I put tho aap m 
board when you told me you were ready to take it, ad 
you gave me bills of lading, so I have done my pot' 
It was no doubt a case of difficulty, but only ferthi 
pits. 

Ktunclet in reply. 

£rle, C. J.— I regret that I am nnable to ^ 
judgment in this case for the pits. Tbe ship n^ 
have stayed outside the outer bar and have pot tb 
other side to the risk of senduig the caip> tbob 
But the fact was, that the captain did go to the je^j, 
and there took on board the cargo, both potai 
being uninformed as to the depth of water oa tb 
bar. The pits, might have done that which m 
done in the case of SchUizzi v. Berry^ and that vnU 
have been the reasonable course. Now, when Ml 
parties are ignorant of the state of certain facts vks 
they make the contract, it becomes a qoestioBrf 
reasonable convenience between tho parties. But It 
Lush insists on his strict right, and after the of* 
tain had signed bills of lading and delivered Ihra It 
the deft., and had actually begun his voyage, tbe dstf 
of the deft, was at an end, and that of the plti. to 
be accomplished. This being so, I am unable to {in 
a decision in favour of the pits., but must piooooaei 
the words judgment for the deft. 

WiLiJA]ia,J. — lam of the same opinion. Atdi 
same time I cannot agree with Mr. Knowles ibd k 
was the duty of the deft, to know the state of tki 
water on the bar, so as to be aware that the Af 
could not pass it. I think that when the pits, m 
taken the cargo on board, and their captain hi 
signed bills of lading, the deft., by ofieriog td 
delivering on board a full cargo, had done all tM 
was required of him by the contract entered into^ tri 
there was an obligation on the captain to find bii«9 
homo as he best might. But by going to the jcttj d 
load, then sailing from it and putting back to i^ ki 
had no right to call on the deft.' to put tho carp ■ 
board a second time, nor had he a right to say aft** 
wards that outside the outer bar was tho proper pfatt 
for tho deft, to offer the cargo and place it on b«rf 
according to the terms of tho charter^paity. Vtit 
these drcumstanccs I am of opinion that tbe jf^ 
have no right to lamp the sum, nor the dams^ wInA 
they have claimed. 

WiLLES, J. — I am entirely of the siiiie epfl* 
Hero both parties made a mistake as to the maud 
taking away the cargo. Tlie captain went and jllad 
his vessel alongnde the jetty; the chaiterer «■ 
ready with his cargo, and placed it on hoard witklb 
consent of the captain, who represented the omnrtf 
the vessel. I am of opmion that, voder these ckoff* 
stances, the owners of the vessel cannot leoorer the M* 
they seek to take by this action. 

Keatixo, J. — I am of the like o^nioii. Itiit' 
be lamented that, under the imforeeeeo drannta^ 
which arose in this case, there was not wmoofflt^ 
parties a dispostion to accommodate eadi other. N 
there was not, and the deft, says that, having oocef^ 
the cargo on board, he was not liable to the expiif 
and risk of reshipping. He stands upon bin i^ 
right, and so ho is, in my opinion, entitled to notMi 
Our judgment must therefore be for the deft. 

Jmd^ymmUfirtht^ 
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APTHTRAT.TY COUBT. 

dbjBOBm A. rsmauBD, D.aL., Banbter-at-Law. 

Thursday, July 18. 
The Magdalen. 
Aftpraitement — Costs, 
%U€ of ship as apprtdsed hy the officer of the 
t wfos less, and of the cargo more than the 
es iemdered by the defls. The court condemned 
lefls, m the ousts of the appraisemenL 
Ills case a salrage imit bad been institated and 
Ip and cai^o arrested. Tbe defts. then filed an 
t stating tbe Yalue of tbe ship to be 1200/., and 
carge 350/., and thej also stated that tbe ship 
rgo were about to be sold and offered to furnish 
t sales. Tbe pits, nevertheless extracted a 
ttion of appraisement under which the pro- 
ras appraised bj the officer of the court at ship 
7s, ; cai|;o 1404/L 

^ard^ on behalf of the defts., moved the court 
lemn tbe pits, in the costs of the appraisement, 
; 80 far as related to the ship. 
7. Clarkson appeared for tbe pits. 
Court was of opinion that the pits, were not 
to accept tbe defts.* offer to submit the account 
I substitution for hu appraisement ; that, as the 
alue proved more than was estimated by tbe 
the pits, were entitled to the costs of tbe ap- 
lent, and that tbe court would not separate 
ts of the appraisement of the ship from those 
belonged to the valuation of the cargo. 
9i«, proctor for the pit. 
chard and Sons^ procton for the defls. 



Tuesday, Nov. 19. 

TlIR AnS APOLIS AND GOLDBX LlOIlT. 

collision caused by pilot in charge — Subsequent 
uU of master and crew the cause of another 
Uon— Owners responsible, 
. and J. S. came into collision in the river 
My, and the steam~tug towing the A. was com- 
d to cut adrift and leave her. The A, and 
'. then drifted up the river ^ and after some time 
td each other, when the J. 3. brought up, and 
A. continued drf/iing until she came into col- 
• with the G, L, While the A, was drifting slie 
Itt go her starboard anchor and the chain of 
\ort anchor, the port anchor itself having been 
m in the Jirsi collision; A,*s steam-tug had 
thrown a line on board, which was not 
ded to: 

kat the master and crew were to blame for not 
%g veered out mare cable to the starboard anchor, 
lot having bent on a hawser to the line thrown 
\ the steam-tug, and for not having squared the 
Hsrd, and set sail upon it, and that the neglect 
ese respects occasioned the collision. The owners 
te A, held responsible for the damage to the 

he morning of the 25th Jan. 18G1 tbe ship 
tlis, of Baltimore, with tbe steam-tug Storm 
ashed alongride her port-ride, was proceeding 
he Mersej in charge of a duly licensed pilot, 
(he came into collirion with a Dutch barque 
the Johanna Stott, The two vessels then fell 
le of each other, and tbe Storm King, being 
compelled to cut adrift and back astern from 
hej began to drift together up the river. The 
chorof the i4itmi/M>/M became fastened in the 
rd foro-chaios of the Johanna Stall, but tlie 
rd anchor wai let go and chain paid out to it. 
irai King came up upon the starboard side of 
\apolis, and threw a rope on board of her which 
t attended to. The two vessels continued to 
Btil thsy euM aooM the bows of a brig called 



the Anne, They then cleared each other and cbam was 
then paid out to the port anchor of the Annapolis, 
which, however, got out of the shackles when at the 
bottom of the river. The Storm King and another 
steam-tug called tbe Lioness then came to the assist- 
ance of tbe Annapolis, but before they could hold her 
she drifted upon, and did considerable damage to, pit's 
vessel, the Golden Light, of St. John's, New Brunsnick, 
which was lying at anchor in the river. 

In previous suits the court had held that the collision 
between the Johanna Stoll and Annapolis was caused 
solely by the pilot compulsorily on board and in charge of 
the latter vessel, and that tbe owners of the Annapolis 
were not liable for the damage : (see ante, p. 69.) 

Shee, SerjL, Brotcn and Vernon Lushington ap- 
peared for tbe pits, (the owners of tbe Golden Light), • 
and contended that, notwithstanding that the tint col- 
lision was the fault of tbe pilot of the AnmtpoUs, her 
owners were liable for tbe collision with the pits.' 
vessel, inasmuch as the negligence of her master and 
crew bad caused all the subsequent damage. 

Brett, Q.C., and PrVoliard appeared for the deft. 

After bearing the evidence viva voce, 

Tbe CouuT, in addressing tbe Trinity Masters, ob- 
served : — I will now proceed to put what I ctmceive is 
tbe general question in this case, namelf, whether this 
colli&ion wns occasioned by tbe default of tbe Anna^ 
polls — that is, of her master and crew, or the persons in 
her employment, for whom the owners of the Annapolis 
are legally responsible. For the pre^ent purpose we 
must look at the case as if the Annapolis was liable 
for tbe acts of the Storm King, Whether tbe St-jrm 
King was ia tbe employment of tbe Annapolis, so that 
the latter is responsible for her acts, is a question of 
law which, if it be to be argued, must be reserved for 
a future occasion. With regard to tbe Annapolis 
having come into collision with the Johanna SloU, 
tbe first collision, it is a;;rced that it was the default of 
the pilot only, and that the AnnnpoUs was not respon- 
sible for that which was his default exclusively. Tho 
questions then are narrowed to these: After the collision 
occurred, was there any fault on the part of the Anna- 
polis, either the default of herself or the Storm King f 
It is perfectly true that this collision with tho Golden 
Light followed upon the collision with the Johanna 
Stoll; but if this collision with the Golden Light 
could have been prevented by the doing of anything 
which should have been done, or by the ombsion of 
anything which should have been omitted by the 
AniMpolis or the Storm Kitig, then, undoubtedly, the 
causa cansans — the original cause — was not the col- 
lision with the Johanna Stoll, As to tbe Storm 
King, was there any blame attachable to her which 
was not attributable to tlio pilot ? First, did she come 
up with due expedition after the first collision ? No- 
body disputes that she was perfectly justifitrd in back- 
ing out to avoid being jammed, and so parting from tbe 
Annapolis for a moment. It appears to me, as far as 
I can judge from the evidence — but you will form your 
opinion — that, in the first inst:mce, there was due dili- 
gence on tbe part of the Stortn King, that she did all 
she could to throw a rope to the Anuapolis, and that 
her master called to those on board the Annapolis 
to take it. I think, therefore, that no blame is 
attacliable to tho Storm King in that part of the trans- 
action. Then, did she take all the measures with due 
expedition to resume her pasltion to take the Anna- 
polis in tow, so as to pi-event the collision with tho 
Golden Light — I say, proper measures in due time ? 
There is a second queution, whether, if she had got 
her in tow, that would have prevented the collision or 
not? Upon that question I shall request your opinion. 
It has been argued that tbe line not having been 
taken in the firat instance, and means adopted to bend 
the hawser on, so as to take it on boaid, when 
the Annapolis subse<^\ieiit\| s\\At«di \\«t YMk>XQTi^ >i>cv<^ 
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conseqoence was that a series of manaenyres, which 
were described at length, must have been performed in 
order to enable the Storm King to recover her position 
and take the line again. It is farther argued, in de« 
fence of the delay, that there was a collision with the 
Anme^ and that the Storm King was then out of posi- 
tion, and that, looking at the time and space, every- 
thing was done which conld be done by the Storm 
Kingt and that the reason why the Lioness was able to 
come to the Annapolis some time before the Storm 
Kiiig^ was that the Lioness had nothing to do but to 
loose a rope which was fastened to her head, and 
proceed to the Golden Lights whereas the Storm King 
was occupied in throwing a rope on board, in the 
. manner described. This is, undoubtedly, a most 
important part of the case, and on which the court 
cannot pretend to throw any light, for it cannot 
pretend to form an opinion as to what manoeuvres 
ooold have been adopted. The pits, contend, that during 
the interval, which they say was half an hour, there 
were means which could have been adopted by the Storm 
JTm^ which would have enabled her to have taken hold of 
the AfmapoUs^ andnot only to have taken hold of her, but 
ao as to have prevented a collision ; therefore there are 
these two questions : first, whether there was culpable 
delay in again taking hold of the Annapolis t and 
secondly, whether, if she had been held sooner, that 
would have been the means of preventing this collbion ? 
As to the master and crew of the Annapolis^ does any 
blame attach to them for not bending the hawser to 
the line, which certainly was thrown ou board the An- 
napolis, No doubt at that time the great attention of 
the master, and probably of the pilot, was directed to 
the port side of the vessel. Was it right or proper, 
notwithstanding this colliidon, that there should be 
entirely a want of supemsion on the part of the pilot 
and crew, and tliat it should not have been seen or 
known by the master that the steam- tug came up and 
that the rope was thrown ou board? Wery great 
allowance is to be made for the state of confusion into 
which they were thrown, and you must especially bear 
this in mind in considering, first, the question whether 
there was want of skill and due seamanship in not 
^tting hold of the line and bending the hawser to it ; 
and secondly, whether, if they had done so, the colli- 
sbn would have been prevented. You must also deter- 
mine whether the starboard 4mchor was properly paid 
out or not ; and if not why not, and whether any sails 
could have been hoisted to avoid the collision. You 
are aware of the custom of the river for vessels going 
into dock ; and I must also request you to bear this 
in mind, viz., the duty of the master and pilot. If any 
of these matters arose from the neglect of the pilot, 
then the Annapolis is not responsible, but there are 
cases in which the master ought to interfere with the 
pilot, and I will mention some of them ; e. ^., there was a 
case in the Downs where the topyards were not struck, 
and you were of opinion as well as the Judicial Com- 
mittee, that it was the master's duty to interfere with 
the pilot. There was also another case, where the master 
allowed the pilot to take a vessel down the river during 
a fog, and Sir J. NichoU held that the master ought to 
have interfered. In such cases, if damage happens in 
consequence of the pilot's misconduct, the owners of 
the vessel are nevertheless responsible. 

After consultation. 

Dr. LusiiiMOTOx said: — ^The Trinity Masters advise 
the court, first, that no blame attaches to the Storm 
King ; secondly, that by the fault of the master and 
crew sufficient cable was not veered out on the starboard 
anchor, and that , if this had been done the collision 
with the Golden Light would in all probability have 
been prevented ; thirdly, that the not bending the line 
on to the hawser was gross neglect on the part of the 
jnaster and crew ; and fourUily, that the foreyard ; 
might eaMtljr lure been Bqoared and the MJi set, uvd V 



that the master was to blame for that n( 
neglect in these two particnlars oontribate 
the collision. 

Jebbs and Son proctors for the pit. 

Pritchard and Sons proctors for the de 



Tuesday, Dec, 17. 
The Lady Katiierine Bard 
Salvort' Hen after release by receiver oj 
Merchant Shipping Act 1854, s. • 
Part of the cargo of a ship having been 
salvors delivered it into the custody of 
of wreck, and brought a salvage suit 
Court of Admiralty, The owners i 
compliance with the 468^ teetion o 
Shipping Act 1854, gave bond to the r 
released the property ; but upon the own 
ing to take pouession of it, the sola 
prevented than. Release decreed with c 
the salvors. 

The barque Lady Kaiherine Barham, 
register, on a voyage from London to port 
Jamaica, with a miscellaneous cargo, was, 
Oct. 1861, driven upon Margate sands, wl 
sequently became a total wreck. 

The master landed at Margate and instn 
boatmen of that place to save as much as 
the barque's cargo. They accordingly, fn 
Oct. to the 4th Nov., saved from the wred 
at Margate a number of cases of soap, 
paints and other parts of tlie barque's cargo, 
delivered the property saved into the cu 
receiver of wreck for the ports of Ra 
Margate, and subsequently requested him t 
same until bail should be given to answer 
claims. 

On the 5th Nov. 1861 the receiver of w 
strncted by the Board of Trade to deliv 
saved to their ownere upon receipt of 
1000/. to answer the salvage claims on the 
bond was received by the receiver of wredi 
Nov. 1861. The bond was given in porsu 
provisions of the Merchant Shipping Act 1 
That section enacts as follows : — 

" Whenever any salvage is due to any ] 
this Act, the receiver shall act as follow: 
say) : 1. If the same is due in respect of 
dered in assisting any ship or boat, or ii 
lives of persons belonging to the same, or 
apparel thereof, he shall detain such si 
and the cargo and apparel belonging theret 
ment is made, or process has been issued b; 
petent court for the detention of such ship, 
or apparel 2. If the same is due in re 
saving of any wreck, and such wreck b 
unclaimed, in pursuance of tlie provisions 
contained, he shall detain such wreck ud 
is made, or process has been Issued in m 
said. But it shall be lawful for the receiv 
time previously to the issue of such proc 
is given to his satisfaction for the amount 
duo, to release from his custody any ship, 
apparel, or wreck so detained by him as aif 
in cases where the claim for salvage excet 
shall be lawful in England for the Hig 
Admiralty of Kngknd, in Ireland for the 
of Admiralty of Ireland, and in Scotland t\ 
of Session, to detennine any question tba 
concerning the amount of the security to 
the sufficiency of tbe sureties, and in all 
bond or other security is given to the red 
amount exceeding 200/., it shall be Ian 
salvor, or for the owner of the prop< 
ot thfiit res^tive agents, to institute 
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oned courts for the purpose of 
LS arising between them adjudi- 
le said courts may enforce pay- 
bond or other securitj, in the 
bail had been given in the said 

the bond the receiver of wreck 
*om his custody. On the 8th Nov. 
id on the 9th Nov. once, attempted 
Is from Margate for the purpose of 
) London for sale, but upon each 
I of the goods was fordbl/ resisted 

of the Court of Admiralty, when 
1 in a salvage suit, it will not be 
values of the property salved are 
loritatively defined. The salvors in 
that the values should be agreed 
allow the removal of the property, 
to furnish account sales of the 
The salvors, Ifowever, instituted 
:he Admiralty Court, and extracted 
which the property was arrested, 
upon filed the bond given to the 

^voccUe (JPritchard with him), on 
., now moved for a release of the 

Bared for the pits. 

s', in the course of his judgment, 
circumstances of the case, said: 
m given to the receiver of wreck, 
released by him, the salvors by 
removal, and then instituted pro- 
court, and took out a warrant, 
loperative the receiver's proceedings. 
3, has the receiver power to give a 
[is Lordship read the section of the 
lesitation in saying that he has, and 
ase it is not competent to parties to 
', or institute proceedings in rem. 
istances, 1 must grant a release of 
1 costs against the salvors. Sal- 
ained within the bounds of the 

for the pits. 

onSy proctors for the defts. 

Dtc.Zand\T, 
The Milan. 
rboard tack — Rule of port helm — 
— Law of the High Court of Admi- 

e wind on her starboard quarter is 
tackf and therefore when in a fog 
ty.the Admiralty regulations^ Feb, 
Ing a fog-horn. 

rl of Admiralty the owners of the 
illy with the damaged vessel^ a dis- 
te remedy^ either in rem or in per- 
he vessel doing the damage, 
in the Merdiant Shipping Act 1854, 
din the practice of the High Court 
loes not include tlie cargo ladtn on 

has vioUUed the provisions of the 
ring Act 1854 as to the rule oj 
\as thereby contributed to a collision^ 
^argo can^ provided he is neither 
owner of such ship, recover com- 
another vessel which also contributed 

he is only entitled to be recompensed 
half the value of the damage done to 

of Admiralty implicitly obeys the 



decisions of the House of Lords and of the Judicial 
Comsnitlee of the Privy Council ; and, in following 
the courts of common law as to the construction of 
statutes adopts that conclusion, but that only, which 
is m conmmance with a series of decisions aX com- 
mon law. 

This was a damage suit, brought against the steam- 
ship Milan by the owner of part of the cargo lately 
laden on board the brig Lindisfame. 

About 7.45 p.m. on the 14th May last, the Lin- 
disfame, from Parahiba to London, with a cargo of 
cotton, and the Milan^ from Liverpool to the Mediter- 
ranean, with a general cargo, came into collision off 
the Skerries, and the brig and cargo were thereby 
sunk and lost. The vessels were approaching in 
nearly opposite courses. The weather was foggy, and 
neither was seen until within a short distance of the 
other, when the brig starboarded and the steamer 
ported. The steamer had proceeded at the rate of 
sixty-one miles in six hours, through a fairway in the 
course of vessels inward bound, and had not slackened 
speed until the brig was seen. It appeared from the 
evidence that the brig had the wind on her starboard 
quarter from somewhere between dead aft and abeam. 
The Court and Trinity Masters were of opinion that 
the Milan was to blame for proceeding at a dangerous 
rate of speed, and that she contributed to occasion the 
collision ; that no necessity was proved for the Lindis- 
fame not obeying the Act of Parliament by porting 
her helm, and that the starboarding of her helm con- 
tributed to the collision; abo that the Lindisfame 
was on the starboard tack. 

The following are the provisions of the Merchant 
Shipping Act 1854, and the cases referred to in the 
argument and judgment:— 

Sect S95. The following rules aball be observed with re- 
gard to lights and fog signals ; (that is to say) 
(2.) The Admiralty may, if tbey tbink dc, make regula- 
tions requiring the use of such fog signals, by such 
clssses of ships, whether steam or sailing sbip^, within 
such places and under such circumstances as they think 
fit, and may from time to time revoke, alter, or vary th» 
same. 
(4.) All owners and masters shall be bound to take notice 
of the same, and shall, so long as the same continue in 
foroe, use such fog signals, at such times, within such 
places, in such manner and under such circumstances 
as are enjoined by such regulations, and ahall not use 
any other fog signals, and in case of default the master, 
or the owner of the ship, if it appears that he was in 
fault, shall for each occasion upon which such r^ula- 
tions are infringed incur a penalty not exceeding 20<. 
17 & 18 Vict c. 104, a 295: (Merchant Shipping Act 
1854.) 
All sea-going steam-vesaels, whether propelled by paddles 
or screws, when their steam is up and when under way, shall 
in all cases of fog use, as a foi;-signal, a steam- whistle placed 
before the funnel at not leas than eight feet from the deck, 
which shall be sounded once at least every tlve minutes, but 
when the steam is not up \hey shall use a fog-horn or bell 
as ordered for sailing ships: (Admiralty Rcgnlations, Feb. 
24, 1858.) 

All sea-going Miling vessels when under way shall in all 
cases of fog use, when on the starboard Uck, a fog-horn, and 
when on Uie port t&ck shall ring a bell. These signals shall 
be sounded once at least every flve minutes: (Ibid.) 

Sect. 296. Whenever any ship, whetlier a steam or sailing 
ship, proceeding In one direction, meets another ship, whether 
a steam or sailing ship, proceeiling in another direction, so 
that if both ships were to continue their respective courses 
they wunld pass so near as to involve any risk of a collision, 
the hehns of both ships shall be put to port so as to pass 
on the port side of each other; and this rule shall be 
obeyed by all steamships and by all sailing ships, whether 
on the port or starboard tack, and whether closehatUed or 
not, unless the circumstances of tlie case are such as to 
render a departure from the rule necessary in order ta 
avoid immediate danger, and subject also to the proviso 
that due regard shall be had to the dangers of navigation, 
and as regards Bailing ships on the surboard tack dose- 
huuted to the keeping such ships under command. 

Sect. 298. If in any cose or collision it appears to the. 
court before which the case is tried that such collision was 
occasioned by the non-obaervanoe of any rule for . . . the 
use of fog signals Issued In pursuance ot the powat ^«c«?ai- 
before contained uc the fotavAufi t^3\!b aa\A\2DA'vsM^2&%^ 
steam and string ab\ps . . . \Yi« QwiM:t «\ >Xa ite^V^ Vf 
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which tach rale hu been infringed tball not be entitled 
to recorer any recompense whatever for any danage sua- 
tained by inch abip in such colliaion, nnleas it is shown 
to the satisfaction of the court that the circumstances of 
the case made a departure from the rule necessary. 

Sect. 299. In case any damage to person or property 
arises from the non-obserrance by any ship of any of the said 
rules, such damage shall be deemed to have been occasioned 
by the wilfnl default of the person in charge of the deck of 
snch ship at the time, unless it is shown to the satisfaction 
nf the court that the circumstances of the case made a de- 
parture flrom the rule necessary. 

Ilaye t. Le Neve, 2 Shaw Scotch Ap. Caa 305; The 
Witrdrop^ 2I>oda.83: The Peter^eld (temp. Queen Anne), 
Vaux V. Sheffer, 8 Moore P. C. C. 87, 88; Deraur v. Salute 
dor, 4 Ad. A EL 431; McLachlan's Merchant Shipping, 27A: 
Heedie t. North-l^eMtem Railway, 4 Ex. 244; Thorogoodf. 
Jti-pan, 8 C. B. 115; Catlinr. Hill*, 8 C. B. 131 ; Tu£ t. 
Warman, 26 L. J. 265, C. P. ; Rigby r. I/ewitt, A Ex. 240 ; 
Gitenland r. Chapiin, 5 Ex. 243 ; FenUm y. DuUvi Steam 
Natitjation Company, 3 Ad. Jc El. 835 : Laugher t. PoinUr, 
5 |). 4: C. 547; QuarmaJi r. Burnett, « M. & W. 41*U; 
Abbott on Shipping (8th edit), 239, 520, 529 ; Kent's Com- 
roenUries, 231, 232 ; Cope v. Dcherty, 2 De G. & Jo. 622; 
Smith's Leading Cases, 4th edit. p. 219. 

Edward /am€«,Q.C., Milward and V, Lmhtngton^ on 
behalf of the pit, the owner of part of the cargo on board 
the Lind^fame. — The pit. is entitled to full compensa- 
tion. The penalty provided by the 298th section of the 
Merchant Shipping Actl854 (which would have applied 
to the owners of the LindU/anie itself, and have prevented 
tliem from recovering anything, notwithstanding that 
the other vessel was to blame) does not extend to the 
owner of the cargo. Before the statute tbe owners of 
cargo could have recovered, and there are no words to 
take away their right. The object of the penalty wa.s 
only to punish those in default, viz., the shipowner, who 
Bp{>oints and controb the crew, and is therefore answer- 
able for their default. The Legislature, therefore, did 
not intend to extend it to the owners of cargo. But if 
such were its intern ion, 7«oc/ voluitnon dixit (sect. 504). 
The argument on the otlier side would apply to exclude, 
under the 298th section, a passenger or his represen- 
tatives from suing under Lord Campbell's Act. Tort 
feasors are jointly and severally liable. " Occasioned" 
here means partly occasioned. The doctrine respon- 
deat tuperior is only true of the relationship between 
master and servant. As a general rule, the owners of 
cargo are not at common law identified with the owners 
of the ship, lliey do not choose the crew, nor have they 
power over them. The master, on the other hand, has no 
authority to represent the cargo, except for its benefit, 
e. g.y in the case of salvage or a bottomry bond, and in 
this latter case tlie owners of cargo have their remedy 
over against the shipowner for the liability incurred by 
cargo. * In this action also the cargo is not confounded 
with the ship, for the suit is by the owners of cargo 
alone, and the case is therefore without precedent, 
iis in all the actions hitherto, where the owners of cargo 
have suffered by the misconduct of those on board the 
vessel, the suit has been brought on behalf of botli 
ship and cargo jointly. The navigation rules in the 
^lerchant Shipping Act 1854 deal with the rights and 
duties of the carriers, but do not affect the cargo : 
(sect. 329.) A right cannot be taken away except by 
express tenns. Assuming that the owners of cargo are 
liable for the nvgligence of their carriers they would 
nevertheless in this case be entitled to recover half the 
damage, inasmuch as that was the old Admiralty 
law in such a case as to the ship, and the statute does 
not carry the penalty further than the owners of tiic 
vessel : (compare sect. 503, and also the definition of 
ship, in sect. 2.) Besides, the section is of a pentd 
character. Bond on ship does not mean on ship and 
cargo except expressly so stated. Fxcept where con- 
trolled by statute, the old Admiralty law still prevails. 

Brert, Q.C., Aspinall and E, C. Clorkson for the 
det^s. — For the purpose of considering the conduct of 
the ship, the owners of the cargo are always identified 
with the owners of the ship, and it is alwavN assumed 
JD the Court of Admiralty that this is so. The owner 



of ship may sue as trustee of tbe cargo. The Adnip 
ralty rule as to dividing the damage always assomei \ 
joint loss, the values of both ships and both cargoo 
being estimated for this pnrpoee. Such being the tm 
in the Admiralty Court, the cases at conmion lav dwr 
that there also no distmction would be made betweeo 
ship and cargo. The case of Thorogood v. Bn/n, 
whether good or bad, is still law, and was present to 
the mind of the court when Cailmy, niUt wasdecdtd, 
and this court considers itself bound to foUovtbe 
decision.s of the courts of common Uw. The woititof 
the sections referred to are really not in favour of the 
pits. The Merchant Shipping Act 1854 is a eoutll- 
dation of statutes, some of which were penal, otlm 
not, and these sections are of the latter kind. Ik 
object of these sections was, bj altering the eld 
Admiralty rule in certain cases of misconduct, to reitniB 
for the future the commission of those offences. Ifi 
person travelling in a carriage or on a railway ii 
injured, and the injury is occasioned either by bit on 
negligence or by accident, or by the negligence or wat 
of skill of the driver, the owners of the canisgev 
railway are not liable, and in this respect there iiM 
distinction between the owner and his goods. Snppea 
a collision to have token place between the rmk 
A. and B., and that both were to blame, that kk 
damage to A., the vessel, was slight, but to her aii|» 
considerable ; it would be unjust to compel B. to oes* 
tribute to the damage, A. being also in faniL TW 
owner of the cargo has his remedy against the sktf^ 
and to that he should resort. 

Edward James, Q.C. in reply. 

Dr. LusiiiNGTuN. — The present suit was institnH 
by owners of part of the cargo ladcu on board the kj|.: 
Lindisjanie against the owners of the steamakf- 
Milan, It was alleged that the i/tVon had, bj thi 
negligence and want of skill of those on board of ho^ 
run into the Z.tWi4/<trT<«, and thereby occasioned tilt 
damage complained of. The defence denied that sb] 
blame attached to the Milan for this <*^1Hmmi, ai 
charged that the whole blame was to be attribottd t*- 
the Lindis/ame. After the cause had been heard, tk 
court consulted with the Trinity Maitera, by whoB it 
was assisted, and they advised the court in tool' 
which I am about to state, and the court entirely eoi* 
ciu-red in that opinion. [The learned judge then nd 
the finding .of the Trinity Masters and proceeded.] Ik 
result of this, which may be called the finding of tk- 
court, is, that the Milan has been adjudged to km 
been to blame for the collision for a fault not mo- 
tioned in the Act of Parliament, and that the Xia^ 
furne has been found to blume for a fault whiehiit 
breach of the Merchant Shipping Act, and vlack 
draws with it certain penal consequences. With n- 
spect to the Lindis/ame, I did not deem it nceesMf 
to press the Trinity Masters to come to any oonclaa* 
as to whether the omission to soimd a fog>honiai» 
contributed to cause the collision, because aU tbeqW' 
tions which could have arisen from such a fiad«( 
against the Lindisjarne were already raised ^ 
the previous finding that she had disobeyed tk 
statute by not porting her helm, as she was boood v 
do by tliat statute. There was, too, another reasea^ 
not pressing this point further. Admittingtbat tk 
Lindisfarne was to blame for not making sooM h^ 
j in the fog, it was exceedingly difficult imder aU tk 
circumstances to come .to a satisfactory cooditic* 
whether the omission uf these signals had contrilxf'' 
to occasion the collision. Upon these findings »t0*' 
mo^>t important and grave questions have b«n i^ 
and elaborately- argued. The court cannot be ^ 
thankful to the counsel who, by their industry, ii^ 
and ingenuity, have thrown so much light upon nui^t<^ 
hitherto for the most part wholly uodisrasa^ ^' 
must be borne in mind that both the v«s«binO'^ 
lisiou were British vessels, that there is no croBS-afCUM'i* 
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t was impossible that there could be, for there 

no action by any possibility against the owners 
antity of goods not belonging to the owners of 
> in default. I mention these ciroomstances 
riew to prerent the application of the opinions 

now am about to express to cases in which 
omstances are in some respects different. On 
indings on behalf of the owners of the goods 
ing in this cause it is contended, first, that they 
tied to recover for the whole loss sustmed ; 
if not for the whole, then for a moiety. I will 
Tert to the ancient law of the Admiralty with 
to damage sustained by collision. Whether the 

was occasioned to the ship or to the cargo, the 
tf proceeding was twofold — either by an action 

or by an action in personam ; and in either 
; action the whole damage, if the ship pro- 
against was the only vessel to blame, might be 
ed : (see the case of the Dundee^ 1 Hagg. 120, 

This doctrine was followed by Sir John 
y in the case of the Triune^ 3 Hagg. 114, 
the collision was oceasioned solely by the negli- 
ind mismanagement of the master and prin- 
owner ; in that case Sir John NichoU 
d the master and owner for the excess of 
dount of damage over the proceeds of the 
le responsibility of the owner in such case not 
imited by statute. In the case of the Volant^ 
383, 1 declined to follow these authorities, for 
ared to me that in the mode of proceeding 
ere distinguishing circumstances which ought 
ce me so to do. These remedies were equally 

the owners of a ship or to the owners of cargo. 
aary practice it happens that there is usually 
on by the owner of the ship and not by the 

of the cargo alone, but that really makes no 
ce in the legal view of the question. In many 
here might be reasons why the owners of a 
>uld not proceed : they might be insured, and 
lenrriters might not be disposed to enter on a 
, or the owners might have compromised. None 
le drcumstanoes could exclude the owner of 
from his action against a wrong-doer, more 
ly as he might not have any claim against the 
of the ship which carried the goods, as when 
^ was not to blame for the collision. This I 
md to have been the general Uw. Let me now 
r what exceptions have been grafled upon it, 
7 the Admiralty law or by statute. The first 
on is by the law of the Admiralty as it is called, 
s this, that if the owner of one ship bring an 
against the owner of another ship for damage 
non, and both vessels be found to blame, the 
of these ships can recover only a moiety of the 
t which they have respectively sustained It 
3 remembered that I am now speaking of ships 
ot of cargoes. The next class of statutory 
Dus, at which I need only glance, are such as 
ing by compulsion a licensed pilot on board who 
mnced solely to blame, or the limitation of the 

of damages to the value of the ship and 

The last exception is that created by the 

ns of the Merchant Shipping Act 1854, which 

the owner of a ship of the right to recover 

under the circumstances referred to in the 
section of that Act. So much as relates to 
ip. Now as to the cargo. I will first 
r whether the 298th section of the Mer- 

Shipping Act applies under the circnm- 
of this case to the cargo; whether the 
of a cargo on board a ship which has violated 
Ate, and so contributed to occasion the damage, 
»ver against another vessel which also contri- 
occasion the colHsion ; or is the owner of the 
Mpohibited by the Merchant Shipping Act from 
bg any compensation whatever r It appears to 



rae perfectly clear that primd facie this section does 
not apply to the owner of a cargo. I think the plain 
grammatical sense of the section does not include the 
owners of the cargo, and under such circumstances I 
feel considerable doubt whether I am at liberty to 
look further. I have a great repugnance to construing 
a statute by what may be called extrinsic evidence ; I 
deem it the safer course to abide by the plain meaning 
of the words when they convey a distinct idea and do 
not sound to foUy. I will, however, state what appears 
to me to be the only possible ground on which a diffe- 
rent construction could be formed. It is said that in 
other parts of this and other statutes, or by the practice 
and usage of courts of justice, the word ** ship " has 
been held to include cargo. Assuming that this would 
be sufficient, how stand the facts ? First, as to the 
Merchant Shipping Act itself, there is nothing that I 
can discover tending to introduce this latitude of inter- 
pretation; on the contrary, Mr. Mil ward has very 
properly directed the attention of the court to the in- 
terpretation section, and from that definition it is 
almost impossible to say that expressio unius is not 
excJmio alUrius, Then as to other parts of this 
statute. Look at the 504th section. The Legislature, 
when it determined to limit the liabiUty of shipowners, 
did not confine itself to the use of the word " ship," as 
including the cargo, but went on to specify the 
cargo as well as the ship. AVhy should the court, 
in construing the 298th section, put a more extensive 
construction on the word " ship " than Parliament 
has done in the 504th ? Again, has there been any 
course of proceeding in the Admiralty Court favouring 
the suggestion that the ship may include the cargo? 
Have the owners of a ship suing for damage done to 
the ship only ever recovered for the damage done to 
the cargo laden on board that ship ? Can the owners 
of a ship recover for damage done to a cargo not be- 
longing to them ? I know not of any such practice. 
It is said that the owners of a ship are interested in 
the freight ; so they are, and might recover for .the 
ship and freight, but not for the cargo. When damage 
has been pronounced for, reference is always made to 
the registrar and merchants to.assess that damage, and 
restitution can be made only to those who are pa^rties 
to the suit, and whose ownership is proved or admitted. 
Doubtless, actions are seldom brought by the owners of 
the cargo alone, when no action is brought by the 
ownera of the ship ; but that b easily accounted for. 
The owners of the ship know all the facts of the col- 
lision, have the control of the master and crew — ^all the 
the material witnesses — ^the ownen of the cargo are 
comparatively strangers. The broad distinction be- 
tween ship and cargo is fnlly acknowledged by high 
authority : (see the language of Lord Stowell, in l^e 
case of the Dundee^ 1 Hagg. 122.) In the primd 
fade plain construction of this section there is no 
injustice, repugnancy, or incongruity; for there is a 
wide difference between the owner of a cargo suing and 
the owner of a ship. The owner of a ship has the 
appointment of the master and other officen, and the 
active control over them ; if the law be violated by his 
agents, there is no injustice in visiting the consequences 
upon him, he alone can take precautions against the oc- 
cunence of negligent or erroneous navigation; whereas, 
to visit the errora of the master and crew upon the 
owner of the cargo is to inflict a loss upon one who 
had no -power, directly or indirectly, to prevent the mis- 
conduct which occasioned the disaster. For these 
reasons I shall hold that the pit, the owner of the 
goods destroyed, is not barred by the statute from re- 
covering in this action. The next question is one, so 
far as I know, prima imprtssionisj and of great 
importance, namely, whether the pit. is entitled to 
recover for the whole loss, or for a moiety only, by reason 
of the ship in which the goods were carried bein^tn ^orv 
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«f statate law, the owner of the goods in this cause can 
recover at all, by reason that the ship on board which 
his goods were is found to blame, and to have contri- 
buted to occasion the collision and loss. In the present 
suit the pit., the owner of the goods, is neither owner 
nor part owner of the ship. Such fact must be borne 
in mind thronghout the consideration of this case. 
I think that this case should be viewed in several 
aspects. First, what is the abstract justice of the 
case, if I am justified in using that term ; secondlj, 
whether there has been any role or practice in the 
Court of Admiralty ; thirdly, whether there is any such 
principle or decision in common law which ought to 
influence the judgment of the court. First, it is 
clear that when A B. has received a loss from 
the misconduct of G. D. and E. F., A B. ought 
to be entitled to a full and complete recovery ; but 
it is not so clear that A B. should be entitled to 
recover from one the whole amount of damage occa- 
sioned by the acts of both. Strict justice would say 
that the burden of making f;ood the loss should fall in 
proportion to their responsibility ; butthat,inthecasesup- 
posed, is impossible to be ascertained. The only inference 
that I can draw from this view of the case is, that beyond 
all doubt an action would be maintainable, though to 
what extent damage might be recovered might be a 
question of doubt. Secondly, the practice of the Court 
of Admiralty appears to have been uniform on this 
point, namely, that where both ships are to blame, and 
where the provisions of the statute do not interfere, the 
owners of cargoes, equally with the owners of ships, 
recover a moiety of the damage. Thus in the case of 
Hcey V. Le NtvCy half the value of the cargo was pro- 
nounced for. Thus in the case of the Awna Kim- 
baU and SonUe^ decided in 1854, in which both vessels 
were pronounced to blame, one-half of the value of the 
caigo, estimated at between 50002. and 6000/., was 
recovered. In the case of the Marian and King»ton- 
by-Sea^ decided in 1855, the value of one-half of the 
caigo was awarded. Also in the case of the Frederick 
Warren and Alfred^ decided in 1855. And in 
the case of the Vidun and Rouendale, decided in 
1858; and again in the case of the PcUm and Jose 
Marioy decided in the present year, where the value of 
the cargo was above 6000/. The same practice also 
appears to have prevailed in the Court of AppeaL Thus 
in the case of the Cambridge and Despina, decided in 
1855, where both vessels were pronounced to blame, 
and where the value of the Despina's cargo was 4645/., 
one moiety was recovered ; and in the case of the Inch- 
pendence and Arthur Gordon^ decided by the Judicial 
Committee in the present year, one moiety of Uie cargo 
was awarded. This, then, would seem to have been the 
practice, both in the Court of Admiralty and in the 
Court of Appeal, namely, where both were to blame, to 
decree a moiety of the damage. Let me consider for a 
moment on what principles such role or practice stands. 
I do not mean to enter into the vexata quesfio 
whether the rale of the Admiralty or of the 
common law is the better and more consonant to 
justice; the conflicting authorities and arguments 
will be found in all our books. I must adhere to the 
law as laid down by the authority of the H. of L. 
in Eay v. Le Neve^ so far as it applies. The question 
which now engages my attention is this, whether it is 
consonant with justice that the owner of a cargo who 
is not the owner of the ship should recover only a 
moiety from one of two ships, both in fault I am 
aware that much may be said on this point ; but per- 
fect justice, if it could be administered, would afford a 
remedy in proportion to the culpability of each. That, 
in cases of collision, where both are to blame, is, gene- 
rally speaking, impossible, and therefore, as a kind of 
Judicium rusticorunij the party sued is liable to one- 
half the damage only, and the innocent owner of the 
cargo is left, as to the other half, to sue the owner of 



the ship on board which hb goods were cinied. b 
might be that the form of the actioo would be dif- 
ferent in another court I do not aee iiynstios ii 
this arrangement Thirdly, it there any principk rf 
the common law, or are thero any adjodgsd am 
which ought to lead me to either of tho two Maw^ 
conclusions, either to refuse to give any damsges it 
all, or to decree the full amount oif tlio kn nstuiied? 
As to the refusal to decree any dunagei at all, I 
must first be satisfied that the case al eanmMm Itvis 
so strong that I ought to overrule what was doot ia 
Hay V. Jje Neve ; admitting, however, that the poit 
was not specially raised and considered. WUh respeetti 
the authority of the Superior Conrts, and of their dn- 
sions upon the Court of Admiralty, I apprehend the nb 
to be that the Court of Admiralty im^idtly tktrfi tk 
decision of the House of Lords and the Privy Coudl 
or Judicial Conunittee ; that it also follows the ooortii 
common law in all constructions of statotes (I km 
lately done so, though with great doabt) ; that it vaM 
always decide in consonance with a series of casMii* 
judged at conmion law, bat that it woold not beboai 
by one or two cases, especially if they had been doM 
by the profession. Then what help can I derire bm 
the rules and deduons of common law ? Ymi, tbmii 
the general rale that in cases of collision a partj ■• 
jured may recover from the owner o[ the ship aail 
the loss the whole damage, bat then he mMt not iM 
been guilty of any error or misfeasanoe himaelf e» 
tributing to eanse the damage. There is, I Uaak, m 
case which applies to that of the owner of a cai|D ■ 
board one of two delinqnent ships. The prinqpK I 
apprehend, of tins rale of common law is, that a pif 
shall not recover where he himself is in any degree li' 
blame for the loss. Independently of cases, can k k' 
reasonably contended that the owner of a cam ii 
responsible for the acts of the master and crew of tk 
vessel in which his goods are laden, he hiniadf i* 
being owner or part owner of the ship ? It is iha- 
danUy clear that he, the owner of the cargo, eamucoi 
any supposition have contribnted to the loss— certnlf 
not by himself personally, certainly not by his ageotf 
for the master and crew are in no respect under hii 
control. It is difficult to conceive upon what |or 
ciple it can be contended that he iBparUcqm crimak 
when he is not so either as principal or agent fiott 
is said that he shall be so considered, and deprind it 
his remedy by reason that he himself ormsifat 
selected the ship by which his goods woe c** 
ried. How by such selection of the slop ki 
could by any refinement of reasoning he ths cfl* 
in part or in whole of any collision, it is bejond ^ 
understanding to discover. There is, in my jsdgBiiti 
in the mere election of the ship for the 
of his cargo, none of the ingredients which cin 
tute responsibility for a collision, for I cannot 
a responsibility for an act done where the ii 
has no power of action, interference, orcontrQlr^vk^ 
indeed, he has nothing whatsoever to do frith Ai 
management or navigation of the yesseL But I * 
told that there is the case of Tkorogoad ▼. A|^ 
which has laid down a role to the oontraxy. I di i^ 
consider that, with due respect to the jadges vh* ^ 
cided that case, it is necessary for me to disnct Ai 
judgment but I decline to be bonnd bj it I ao ni^ 
satisfied that a passenger by omnibos and the owsff ' 
a cargo are m eadem condttione ; and farther I ddiw 
to be bound by the decision, first, hecaose it ii > 
single, or nearly a single case ; secondly, becam 1 
know, upon inquiry, that the law u stated is ^ 
judgment has b«en much doubted; thirdly, becaBMi^ 
appears to me not reconcilable with other prindfk> 
at common law ; fourthly, because it is directly ett- 
trary to the case of Hay v. Le NeM, and the ordiDtfJ 
practice in the Court of Admiralty : and if by the {ffV- 
ticc of this court the owner of a delis^oent ahip>vbci* 
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re to blame, may recorer one-balf of his loss, a 
i the innocent owner of the cargo cannot be de- 
of an equal remedy. I am therefore dearly of 
1 that to the extent of one-half the damage the 

of this cargo is entitled to compensation, 
is, I apprehend, no doubt at common law that 
Id recover damages for the whole loss if he conld 
r at all; bnt I must be governed, where 
pplj, by the rules and practice of the Court 
Imiralty."^ It is true, that the owner of 
rgo is to be considered a perfectly innocent 
. and that he does not stand in the same position 
It, being the owner of one of two delinquent 
snd if these were the only facts that were taken 
osideration, it might wcdl be that the owner of 
rgo would recover the whole ; but this is not 
»w taken by Admiralty law ; it endeavours— 
r wisely or not I do not say— to administer 
suitable justice, and where both parties are 
Lent to divide the whole loss, it being impos- 
o ascertain the proportionate culpability. I 
end that, carrying out this principle according 

prMtice, the Court of Admiralty would say, 
innocent owner of a cargo proceeding against one 
'two delinquent ships sludl recover only a moiety 
damage, because the court can affix to the vessel 
led against only a moiety of the blame ; and with 
: to the other half of the loss, the owner shall be 
his remedy against the other vessel which has 
teld to be equally delinquent.** It may be very 
lat this principle is not altogether reconcilable 
he rules and pracUoe of common law; and much 

be said as to the equity of its operation and 
; but still I think that this resolution of the 
in is most conformable to the case of Hay v. 
w and oth^r cases, and Uierefore my decree must 
it the pit. do recover a moiety of the damage 

tekard and Sons^ proctors for the pits. 
wings and iSbn, proctors for Uie ddls. 

Saturday y Nov, 30. 
Tub Maodalbh. 
>e— Services of one set o/ salvors interrupted 
bsequenisahors-^Errors qf subsequent salvors, 
macks and a steamer having for some days 
kred salvage services to a derelict vessel bottom 
ards, at length, owing to the stateo/the weather, 
sight of her. After some ineffectual attempts to 

her, the steamer went away, but the smacks 
imied the search and again fell in with the dere^ 
and while a man from one of them was t^ton 
and another in a hoot alongside, two powerful 
tmment steamers came igj and took possession : 
hat they were entitled to do so, but that all the 

salvors had nevertheless a right to salvage 
meration. The value of ship and cargo being 
ylf the court awarded the first salvors I4t0l, 
les 2102. ea^penses, incurred by them m obtaining 
ng hawsers and other requisites for the service, 
ts of derelict, the High Court of Admiralty, 
tdoning the old rule as to a moiety, gives on^ 

a proportion of the value as, under all the 
anstances of the case, the court deems right and 

To^ causes the court, when U has the assistance 
"rmUy Masters, wiU not be guided by the opi- 
s of witnesses skilled in nautical matters, 
(bnemg salvage services, bad faith, an intention 
to th the whole duty, or to protract, from im- 
er motives^ the duration of&e service, are acts 
vilful misconduct which forfeit all right to 

» must possess skill and knowledge sufficient to 
U tkim duly to perform the dutiee which they 
rtake. 



Error not wilful in performing a salvage service 
operates only in diminution of the amount of 
renumeration. 
A second set of salvors having discovered a derelict veS' 
sel, bottom upwards, at sea, near the Eddysione Light- 
house, succeeded, after great exertions during two 
days and a half, in towing her into FalmouVi, They 
then, in spite of repeated remonstrances, carried on 
for a month a series of unskilful attempts to right 
the vessel, in consequence of which attempts she was 
much strained and injured. Value of ship and cargo 
2400/. The court awarded 600L 
On the 12th April last a smack called the Falcon, 
while trawling near the Eddystone Lighthouse, fell in 
with a vessel called the Magdalen, bottom upwards, 
laden with timber, and derelict. The Falcon stayed 
by her all .day, and at night went to Plymouth for 
assistance. On the 13th the Falcon, together with 
another smack, called the Baron, and some extra 
hands, making sixteen in all, again made for the 
derelict, and came up with her about 6 a.m. of the 
next day, when they took her in tow, and towed her 
until noon of that day. Further aid being then 
necessary, the Baron was left near the derelict, and 
the Falcon again proceeded to Plymooth, and with a 
steamer called the Sir Waker Baleigh, reached the 
derelict about 2 p.m. of the 15th April. The Sir 
Walter Raleigh and the smacks lay by the wreck for 
about tWenty-four hours, when the steamer proceeded 
to Plymouth, and, retnndng with larger hawsers and 
towing gear, took the derelict in tow until, on the 
19th April, the towing hawser parted, and the steamer 
and smacks lost sight of her, and the steamer re- 
turned to PlymouUi. Shortly afterwards. H. M. 
steam-vessel Ugl^ning came up with and towed her 
for some distance, when the Lightning in her turn 
was obliged to cast off, and make for Dtfvonport. 
The Baron and FcUcon then again fell in with 
her and remained by her all one night, when about 
daybreak of the 23rd April one of the Falcon's crew 
being on the bottom of the derelict and another in the 
Falcon's boat fastened to her, the Lightning again came 
to her assistance, bringing H.M. steamer Bulldog. The 
two Government steamers then took possession, and 
after having in vain attempted to parbuckle her and by 
that means turn the derelict over, they at length se- 
cured towing hawsers and took her in tow, and after 
much difficulty the towing hawsers having twice parted, 
they, about eight p.m. of the 25th April towed her 
into Falmouth. They then, on the 28th, towed her 
on te the St. Mawes Bank in that harbour, and slung 
her by chains for the purpose of parbuckling her broad- 
side on to the ebbincr tide, both steamers tugging at 
her. This operation proving unsuccessful, the lightning 
proceeded to Devonport and obtained diving apparatus 
and heavy purchase gear, and on the 7th May they 
towed her on to the ground in St. Just Pool in Fal- 
mouth Harbour, and again attempted to turn her, but 
without success. They then cut holes in her bottom, 
and for sixteen days the crews of the vessels were em- 
ployed in taking out portions of her cargo, attempts 
being periodically made to turn her while on the ground 
in this place. Throughout this period Capt. McKillop, the 
commander of the Bulldog, was repeatedly urged by the 
agent of the defts. to take the derelict into deep water, 
and not attempt to turn her until she was ballasted so 
as to be of the same specific gravity as the water. 
The identity of the vessel had not been ascertained at 
this time, and therefore those who afterwards proved 
to be the owners could not get possession of her. At 
length, on the 25th May, the other efforts having 
proved unsuccessful, the commander of the Bulldog 
adopted the advice of the defts.* agent, and in twenty- 
four hours succeeded in riehting the derelict. 

Three actions(sub8equent]y consolidated) were brought 
by the owners of the Fafcon, Barou^^HVr V? «l^fl}^^ 
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and another bj the officers and crew of the Bulldog 
and Lightning^ and on behalf of the defts. it was alleged 
'that as to the services of the smacks and the Sir W. 
Rtdeigh the derelict, at the time the Lightning and 
Bulldog came to her assistance, was not in the custody 
of any persons capable of retidering her efficient sal- 
vage assistance ; that salvage services, to be entitled to 
reward, most be successful ; and that, therefore, the 
pits, in this action not having completed the service, 
were not entitled to any remuneration. In an- 
swer to the claim by the pits, the officers and 
crew of the Bulldog and Lightning^ the defts. con- 
tended that the plts.^ services from the time when 
the derelict was put upon the ground until the advice 
of the defts.' agent was followed were unskilful and 
improper, caused a great injury to the defts.' vessel, 
and were continued in spite of warnings to the con- 
trary, and that the pits, had by such misconduct for- 
feited their right to compensation in respect of the 
previous assistance rendered by them to the de- 
relict. 

Ttoiis, Q.C. and Triitram appeared for the pits., 
the masters and crew of the Falcon, Baron and Sir W, 
Raleigh ; Aspinall and E, C. Clarkion for the officers 
and crew of H. M. ships Bulldog and Lightning ; and 
Brett, Q.C. and Pritchard for the defts. 

The evidence was taken viva voce. 

Dr. LusHiKOTON, m the course of his summing-up, 
observed: — The first question to be determined is, 
whether the Falcon and the others who joined her are 
or are not entitled to any salvage at all, and whether 
Captain McKillop was or was not entitled to dispossess 
them. The facts upon this point I take to be, that 
there was one man on the wreck itself, another in the 
boat attached to it, and that the Falcon herself was in 
the neighbourhood of the vessel. If a second set of 
salvors dispossess the first set of salvors, the onus 
of showing that they were justified in disturbing 
them lies upon the former; but I think in this 
«ase that the second set of salvors have proved that 
they were justified in taking chai^ge of the wreck. 
'Considering that the whereabouts of the Baron was 
unknown, that the Sir W, Raleigh had left the wreck 
for Plymouth or altogether, that the state of the wind 
and weather was becoming tempestuous, I think that 
the second set of salvors were justified in taking charge 
•of this vessel and in performing the lalvage service ; 
but such a circumstance has not the effect of dis- 
inheriting the original salvors, for the court has 
always held that it is at liberty to do that which 
is just and right for then: interests and those 
of the public, and to encourage salvors by giving 
on amount of salvage reward Jn proportion to the 
services meritoriously performed. Now as to the 
second set of salvors. The . Bulldog and LigJUning 
towed the Jfagdalen into Falmouth. The property is 
agreed to be of the value of 2400^ In former days it 
was the habit in the case of a derelict to give the sal- 
vors one moiety of the property salved, but Siat rule had 
been departed from for some years, and the court now 
gives that proportion of the derelict which it thinks 
nnder all the circumstances of the case is just and right. 
I think in the United States the custom still prevails, 
not of giving one-half, but one-third ; therefore, if the 
vessel had been brought in there the court would have 
given a considerable proportion of her value to the sal- 
vors. Under the du^ctions of the receiver Captain 
McKillop retains possession, and takes means for saving 
the property, and I am not aware that a better course 
could have been adopted in order to assist in the 
saving of this property. He commmiicated with the 
Board of Trade, and did not receive any communication 
from thence that he was to pursue any other course. The 
defts. having admitted the pits.' previous service I will 
proceed at once to consider the conduct of the latter 
from the time the vessel reached the harbour. There are 



two methods of viewing this qnettion ; the sue is b] 
evidence of opinion, and the other by eridenoe of £mu 
If I had to take the case withoat the itastsiice o 
Trinity Masters I should have to entertain the eridc&D 
of opinion, because I have no knowledge of the n)j« 
myself; but with the assistance of the Trinity Msita 
I shall ask them to look to the evidence of fid 
proved and draw their deductions from those &di 
On the one hand it has been said on bdialf oft! 
owners that improper measures were punned, that tl 
consequence of pursuing those improper measares m 
that the property was damaged, and unt therefore ti 
salvors are disentitled to salvage. The principle t 
law is this, that the whole sidvage is forfeited I 
wilful misconduct, bad faith, an intention not to ( 
the whole of the duty, or an intention to pn 
tract doing that duty for the pnrpoee ef ping 
Such punishment would be only just to salvors, and ft 
the benefit of the conmierdal interests of this conob] 
Again, salvors must possess skill and knowledge sdi 
dent to enable them duly to perform the duty viod 
they undertake; for instance, if a fishing smsdcd 
the coast of Yarmouth undertakes to perfonn a isbif 
sendee, she undertakes to bring into operatioB i 
ordinary knowledge that belongs to venels in tU 
occupation, and Aility and g(wd faith. Ifapenfl 
undnrtakes to perfonn a service, and is utterly datibk 
of fitting means and appliaooes, the oonrt would ul 
hold the claim for salvage forfdted, bnt undooMflj 
the court would consider him entitled to only a tnSan 
remuneration. What then irill be the degree of emi 
which will affect such a case ? If it be snch an etn 
that men of skill and ability wonld say, fm 
what had been done in attemptmg to render tbi 
salvage service, that if they had had to undertake ik 
operation, they would have considered it so doubtfiils 
to the mode of proceeding that dther of two metiioi 
might have been adopted, and that they wouki l» 
txied one way, and that if that had been unsncoeaftl 
then they would have adopted another, the court voiV 
not look upon that error in a severe light Bnt if tbn 
were measures pursued which were so grossly unskS* 
ful as to render it evident that ordinary skiU ai 
ability were wanting, then that would be taken iato 
consideration by the court ; bnt not that the whole if 
the salvage would be forfeited for that error, but 't 
order that the court administering its equitable jt» 
diction should regard the in)nry that had fallen on fti 
owners, and this not by way of punishing the nh« 
who had conmiitted the error,but by way of indemoiM 
the owners who had been ii\jured by the want of f» 
of the salvors. But if the case was such that it ^ 
doubtful which measure ought to have been fonv^ 
then the salvors would scarcely be held renonsibk ff 
at all. There appears to me to be overwhdming en- 
dence that when the vessel was first brought 'vlf 
Falmouth harbour she was sound in all essen^ ptf^ 
culars as far as it was capable of being jiiscovered ^ 
any person who ezammed her at that time ; thatCil' 
McJ^Iop moved her intoSt.MawesBay, afterwaidsli 
the other side of the harbour near to the decks, v 
that he ultimately took her to St Just Pool ; and tW 
in the first two places, the water being shallow, ^ 
attempted to get her bottom downwards, and to cA^ 
that object he pursued those measures in the miia< 
described by the witnesses, and which I n^^^. 
recapitulate. The precise amount of the damage ft i 
utterly impossible to ascertam. I should not raj ^ 
any witness if he attempted to state the full effects ia< 
consequences of such a course of conduct, nor any ^ 
ness that could accurately tell me the exact price fl 
this vessel when she arrived at Falmouth. I do tf 
throw the slightest imputation upon the witness ^ 
said what when the vessel arrived, supposing oerts 
circumstances had occurred, in his opinion her vali 
would have been so much ; but presuming he had s 
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el, it was nttorlj impoMible for him to say 

lae. 

T then, afUr consnltation with the Trinitj 

«d: — The Trinity Masters have ezproised 

in the following terms, in which looncor: 
bat Captain McKillop committed a grare 
Murse he pnrsaed, and that after the in- 
en or remonstrance made to him, he was not 
rserering in that coarse, and that mnch da- 
iasioned hj the measores adopted. Upon a 

of all the droomstances of this case, and it 
3d on all hands that the exertions made hy 
lillop, however erroneous in the form and 
onld assume, were made with great energy 
, I do not think that the error conmiitted 

as to forfeit all claim to salTage, bat I 
from that salvage on aooonnt of the errors 
are all of opinion he was onfortonately 
ball give the first salvors 350^, which 

210r, their expenses; and I state now, 
before, that it was possible for them to 
ed the service if the Sir WaUer Raleigh 

in time. I shall give these other vessels, 
7 and the BuUdog — for they do not claim 
the snm of 600/. I have done that in 

of the loss the owners have sostained, 
panishment to the second set of salvors, 
octor for the first salvors, 
knd 8on^ proctors for the second salvors, 
and iSlofis, proctors for the defts. 

Wednesday^ Jan, 22. 
The FAVOURrTE. 
nder— 'Costs — Merchant Shipping Act 

1854, sect. AGO^Pleading. 
mses, whenever the de/ts, intend to reig 
60th section o/ lAe Merchant Shipping 
as governing the question of costs^ the 
rial for that purpose sliould be distinctly 
\d proved, 

utSf when a tender is pronounceet suffi- 
r do not, as a mle,Jbllow the decision, like 
I a court of common law. 
th Jnly last the brig Favourite, ceal-laden 
I to Ipswich, got npon the Cutler Sand off 
. sprang a leak. After she came off the 
rorsi the crew of the yawl William^ came 
nee and worked her to Ipswich. The ser- 
d in pnmping, and the salvors, nine in 
iped from 8 p.m. of that day to 3 a.m. of 

d. appeared for the salvors, and J. Sharpe 
d for the owners of the Favourite. 
r pronoanoed for a tender of 50A, but with- 
id observed : — The court being told that 

on the Catler Sand, is left to judge for 
it the aid of a chart, what distance that 
the shore, and it is then contended on 
defts., that the allef^ed services were ren- 
the vessel was within the jurisdiction of 
id that therefore, unless a sum exceeding 
rded, the 460th section of the Merchant 
; is applicable, and the pits, are not enti- 

costs. Doubtless, the court is bound to 
)f an Act of Parliament, whether pleaded 
the partionlar facts which render it appli- 

question before the court should be dis- 
m1 and proved ; and therefore in salvage 
iver the defts. intend to rely upon the 460th 
ireming the case, the facts material for 
I should be distinctly set forth in the 
nrith regard to the costs in these cases, 
as a rule, follow the decision, like the 
art of common law, for there are many 
oUtkal justice, so to speak, mixed up 
reantile navy, which would render it ex- 



ceedingly injudicious universally to accompany the 
decree with costs. 

Farrer, French and Taiham, proctors for the pits. 

Cole, solicitor for the defts. 

Friday, Jan. 31. 

The Active. 

Collision — Mistaken identity. — Costs and damages. 

In a cause of damage, if the identity of the defl.'s 

vessel as that which caused the damage be not proved, 

the court nevertheless does not condemn tliepUM. in 

damages as well as costs, unless there be proved 

against them either mala fides or such crassa neg- 

ligentia as would imply rnalice. 
The case of the Evangelismos, Swabey, 37B, followed. 

This was an action brought by the owners of the 
British schooner Excelsior against the Swedish 
schooner Active, to obtain compensation for damage 
occasioned by an alleged collision between the two 
vessels while off Newark lightship on the 1st Nov. 
last. The Active had been arrested in the suit, and 
was imder arrest at the time of the hearing of the 
cause. Witnesses were examined vii'd voce, on both 
sides, and after hearing counsel for the pits , the 
court, without calling upon the defts.' counsel, held 
that the identity of the AcHve was not proved. 

Deane, Q. C. and V. Lushington, for the defls., then 
contended that the owners of the Active were entitled 
to damages as well as costs. 

Twiss, Q. C. and E. C. Clarkson, for the pits., op- 
posed the claim for damages. 

Dr. LusiinroTON — Thd court is undoubtedly bound 
by the principles which have been laid down by the 
Judicial Committee in the case of the Evangelismos, 
and perhaps the principles so laid down operate further 
in favour of the pits, in this case than might have been 
expected from the nature of the case which their 
Lordships were discussing. The doctrine laid down is, 
that to entitle the deft, to damages as well as costs, 
to an indemnity tor all the loss sustained by the arrest 
of his vessel — there must have been on the part of the 
pit. either nuUa fides, or such crassa negUgentia as 
implies malice. The collision with the pit's vessel 
occurred ou a dark, blowing morning, and did not last 
for any length of tune. The ships were not fastened 
together, and it does not appear that at that time 
there were adequate means of ascertaining the shape or 
character of the ship with which the Excelsior came 
in contact. The Active being at Hartlepool, the 
owners of the Excelsior sent down from time to 
time several persons to examine her, and the result of 
the exammations, which seem to have been bond fide 
and must have been attended with considerable 
expense, showed that shortly previous to her arrival 
in port the Active had been in collision with some 
other vessel, and some of the damages received by her 
have not even now been accounted for. Further 
inquiries must also have led to the conclusion that 
she was in the neighbourhood of the place of collision 
at the time that it took place ; and if the pits, had not 
arrested the ship she might have left the port and 
defeated all proceedings. I cannot, therefore, come to 
the conclusion that in this case either mala fides or 
crassa negUgentia implying malice have been proved 
against the pits., and I must decline to decree 
damages. The defts. will of course be entitled to their 
costs. 

Proctors for the pits., Clarkson and Son. 

Proctors for the defts., J. R. and 0. Burcheit. 

Tuesday, Feb. 11. 

The Cameo. 

Damage—Cross-aetion^Securiiy—AdmiraUy Court 

Act 1861, s. 34, retrospective. 
By the 34lA sec^n of the Admiralty Court Jef 1861, 
when hail to answer jW^menC Kas beem ^vsva V| \V«^ 
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dffU in the principal came, the same partly when 
pit, in a cross-action^ may obtain a similar secuHiffy 
notwithstanding that he may he resident within ike 
Jurisdiction of the court: 
ScTnbie, the Admiralty Court Act 1861 is also re- 
trospective in its operation. 

On the 16th March 1861 the owner of the late brig 
BesHus entered an action in rem afsainst the Cameo 
toi damages caused bj a collision between the two 
Tessels, w hereby the Restless was lost. On the 17 th 
April 1861 the owners of the Cameo entered a cross- 
action in personam against the owner of the Resolute^ 
who, it appeared, was resident in this conntry. 

Bail had been given bj the defts. in the first action, 
and on behalf the same parties who are pits, in the 
cross-action. 

V, Lushington moTed the court to suspend the pro- 
ceedings in the principal cause until security had been 
given to answer judgment in the cross-action. He 
cited the Admiralty Court Act 1861, s. 34« and con- 
tended that the Act was retrospective : {The Alex- 
ander, 1 W. Rob. 288.) 

Deanej Q. C, contra, contended that the Act was 
not retrospective ; but that, even if it were, the 34th 
section was enacted to provide for such cases as that 
of the Seringapatam (5 Notes of Cases 61, 10 Jur. 
1065), where the vessel proceeded against in the prin- 
cipal cause was foreign, where the res was gone, and 
the person not within the jurisdiction ; that the cross- 
actiou in this case was instituted by an owner resident 
in this country, and the pit., therefore, had ample 
security in the increased means of reaching him which 
were provided by that s.ime Act. 

Dr. LuaiiiNOTON. — Subject to any argument which 
in other cases I may hereafter hear to the contrary, I 
am of opinion that the present Act is retrospective ; 
indeed, many difficulties would be left unprovided for 
if it were not so. In this case the pit. in the former 
action has the security of bail to answer judgment in 
his case, and I consider that the parties would not be 
on an equality unless the pit. in the latter action had 
also a similar security. Motion granted. 

Green and AVen, solicitors for the late owner of the 
Restless, 
H, n. Deacon, proctor for the owners of the Cameo, 



Slutitctal Committee of t^e ¥ttbs 
(Council. 

Boported by Jajcbs Patersok, E«q., of the Middle Temple, 
Barrlater«at-Law. 

Thursday, Feb, 13. 

(Present— The Right Hon. Lord Kingsdowx, Sir E. 
Byan, Sir J. R03ULLY, M.R., and Sir J. T. Cole- 
ridge.) 

The Eclipse. 
The Saxonia. 

Ship — Collision — Foreign ship — Application of Mer» 
chant Shipping Act—The Solent—Steamer meeting 
ship. 

The Merchant Shipping Act has no local application 
to the Solent, and does not aj^ect foreign vessels 
there. 

Where a British and a foreign ship meet in the high seas 
the Merchant Shipping Act does not apply, but only 
the rules of the sea. Two of those rules art : 
1. That a vessel which has the wind free is bound to 
give way to a vessel closehauled, and a steamship is 
to be treated as having the wind free, 2. That 
though the closehauled vessel is not botmd to give 
way, she is nevertiiekss to show some proper and 
sufficient light in sufficient time to enable the steam- 
ship or other vessel whose duty it is to give way to 
avoid any collision. 



These were appeals from dscraes of tbs Hi^ Contr 

of Admiralty. 

A collision took placs between tha foraigii ■ttiiriiii 
Saxonia, of 2S00 tons burthen, and tha Biitiih kiif» 
Eclipse, of 254 tons, about 10 fun^ in tbs Ssbatef 
the shore of the Isle of Wight, three or four mitaBfait* 
ward of Yarmouth on that island. The cirmmitmisi 
are more particularly stated in the jndgment Tk 
Saxonia imputed the blame to the BtSptis en tiM» 
grounds: 1. In not having oarried tbe regoklMB: 
lights. 2. In not having kept a good looknial, aii 
particularly m not having ear&r ezhibitsd tk 
flare-op light 3. In having omitted to pot 
their vessers helm. 4. In having pot their hdmtr 
starboard. 

On the other band the EcUpee imputed the UsmIi 
the Saxonia, on the ground that it was hsr dtkyl» 
have kept clear of the Edipse. 

The learned judge Dr. Lushington laid down the lev 
thus : — " I have been called upon on the prenot oeoK 
sion to pronounce an oj^ion as to the law by which ^ 
case should be dedded ; and it has been eamesUy li- 
sisted that I ought to state to you, gentkmeo tkfr 
assist me, that the parties in this case are bonni If 
the terms of the statute. I shall do no soch tUi^ 
In the case of the F^fenoord, where the celfiMr 
happened off Gravesend, the question aroee whcthti » 
foreign steamer was not bound to keep the staitsai ' 
side of the channel according to the Aot of PuSip 
ment, and according to the costom, the cnstom bof 
undoubted that it was usual to obey the terms of ll» 
statute, and for a steamer to keep a coorae along tk ■ 
starboard side of the river. Whoi the case came b- 
fore me, I decided it according to the custom, deeliaim: 
to enter into the greater consideration as to wbetWr 
the statute was binding or not in the river Thna.. 
Wheu the case came before their Lordships they fib* 
wise pronounced no opinion on the statute whatni^ 
for they declined so to do ; they were of the 
opinion with myself, that the custom was 
Now, what has been the usual rule, I believe 
tradicted, up to the present moment ? Why, that • 
the high seas, when a British and a foreign ship old, 
the statute is not binding — clearly not on tb 
foreigner ; and if you consider it binding on the Briti# 
vessel, there you put her to a great disadvaotap. 
I believe it has besn acted upon universally up to tit 
present moment, and I hold such to be the lA 
But it has been said that I ought to apply the statist 
not only in consequence of the case of the Fyenosrii 
but from the case of the William Eutt, because thev 
vessels, the Eclipse and the Saxonia, were' between tb 
coast of Hampshire and the Isle of Wight. BIy dii- 
culty is this : I should have a difficulty in applying tb 
statute to the river Thames, and more so to the mUt 
between the Isle of Wight and the mainland, and it 
saying that all ships going through that district wot 
bonnd by all our regulations. I protest I should hesitatr 
before I came to that conclusion ; but on the extreai 
case, that of a sailing vessel sailing along the North So, 
and within three miles of the coast, my difficulty woflif 
be absolutely insuperable, because I apprehend that t 
foreign vessel has a right of so sailing, without beiaf 
bound by any of our rules whatever. How, then, a» 
we to tlecido this case ? Why, by the ordinary nil«- 
of the sea ; and I trust and hope that, in looking at tb 
various questions which have been raised, that is tb 
principle you will adopt and be governed by.'* 

The learned judge, after detsHing the evidence, aaf 
taking the opinion of the brethren, pronounced botli- 
parties to be in blame, and decreed that tlie daia>3S« 
should be borne equally by both sets of owners. 

Both parties appealed against that decision. 

Phillimore, Q.C. and Kingdon, for the Saxon'r*, 
contended that the JElc/^c, being within British w.itr:-s 
was bound by the statute, as well as by the costonuirr 
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■id oompany, the sum of IbOL as a premium or con- 
ifleration at and after the rate of bL per cent, for 
ueh iBsarance. Now this policy of iosnranoe wit- 
iMKth tb«t, in conrideratioQ of the premise*, and of 
he said sam of IM)/., the said UoiverMl Marine Insa- 
ance Company do covenant with the said £. C: 
onidea that the capital stock and funds of the 
aid eompany shall, according to the provisions 
if the deed of settlement of the said company, and the 
ironso hereinafter contained, be subject and liable 
o pay and make good, and shall be applied to paj and 
mike good, all snch losses and damages hereinafter ex- 
pressed as maj happen to the sahject-matter of this 
policy, and may attach to this policy, in respect of the 
pm of SOOOL hereby insured, which insnranoe is hereby 
Msred to be npon 3450 dietwexts of wheat, rained at 
ItnOLy including 20(M. on adTancea, warranted free 
from capture and seisnre and the consequences of any 
attempt thereof, the ship or vessel called the Astrede 
« Atlrm&j whereof «— is at present master, 
er whoever shall go for master of the said ship or vessel, 
ittt or not last, at and from Odessa to a port 
« ports of discharge of the United Kingdom, with 
bsie to call at one or more ports for orders, including 
Ihi risk of craft** Then then are the usual printed 
inrisioos which it seems are hardlj necessary to men- 
4iBB,8adit is dated the 9th Jan. 1861. The vessel 
kfbg reached Falmouth with her cargo on or before 
^ 8th March 1861, an f^^reament respecting the 
«DfB was on that day made between the pits, and the 
idu Baker and theur common agents, Akzander and 
"Co. The agreement was reduced into writing by 
-aiterisg and adi^iting to their purposes a printed 
"ftni, which, thus altered, was, in March 1861, signed 
■h duplicate by Alexander and Co. on behalf of 
Ike plte. and of the deft, and it is in these terus:— 
-"Lendoo, March 8, 1861.— Bought from Messrs. 
Ihasdore Balli, Sons and Compdij, on account of our 
Iriodpal, the cargo of Odessa wheat shipped per 
Aitrma from Odessa, saj 3450 chetwerU as per bill of 
iM&Bg, dated ia.28th Dec, at the price of 52«.7fl, less 
tii per quarter of 49Slbs. delivered sound or damaged, 
iMisding freight and insurance, the latter free of war 
mk, to any safe port in the United Kingdom of Great 
IriUin and Irdand, now at Falmouth for orders, 
leekoning 100 ehetwerts equal to 72 quarters, 
lo charge for damage until weight is asoer- 
tihed. Our half oommisBion paid by sellers. 
Payment in London m cssh, less interest at 8 per 
■ML per annum, for the unexpired term of two 
■enths from this date, in exchange for bilk of lading 
-ad poGdea of insurance, effected with approved under- 
viiten, but for whose sohuocy sellem are not to be 
-Vapottsible. In case of any dilute this contract not 
to be void, it being agreed by buyers and sellers to leave 
the ssBie to two iXudon comfactors, mutually chosen^ or 
tiMir umpire, and to be bound by their decision. The 
^Te csigo is accepted as it stands, upon John E. 
IkmvSmga nport, for which sellers are not responsible. In 
•■e of sea accidentB occurring after this date affecting 
Bcaiue, provisional invoice to be final — Alexander 
Md Go." Afterwards,^ in the same month of March, 
the whole amount payable by Mr. Baker to the pits., 
BBder the agreemact, was, by Mr. Baker or his agents 
^ the purpose, paid to the pits. The amount so paid, 
5358(. 17s. 5dL, wa^ thus made up, as appears by a 
^Mumeot m evidence, which was this : — " Invoice of 
^ugo : Ghvka wheat, per Aiirma from Odessa, 
k^t for account of our principals, as per contract, 
dtted March 8th 1861, 5450 ehetwerts 2484 quarters, 
at 60^, S448.** Then there are some other figures, 
tbe total carried out being 6429/. I5s. 9d. Then 
fragfat, at 55s., 1056/. 6f. 9</., gratuity, 15/. lbs., 
■uldog a total of 1072/. U. 9(/.— advance 200/. 
Redacted from the 1072/. Is. 9c/., which leaves 
372^ U. 9dL, which, deducted from 6429/. .15«. 9(/., 



leaves 5557/. 13s. and a fraction; and then the com- 
mission is deducted off, 128/1 lis. lOd leaving 5429/. 
Then interest, March 13th to Uth May, fifty-nine 
days, at 8 per cent, leaving a balance of 5358/. 1 7s. 5dL 
as the clear sum to be paid, which was the sum paid 
by a cheque, dated 13th March 1861, drawn by 
Richard Baker, the deft., on Overend, Gumey and 
Ck>. for that amount — namely, 5358/. 17s. 5dL — which 
appears to have been duly paid. In exchange for the 
money thus paid, were delivered to Mr. Baker*s sgenta 
for the purpose, certain papers, including the bill of 
lading, indorsed, and the two policies, one of 
them, that for 4000/., delivered, I believe to him, 
the other, that for 3000/., having upon it a written 
memorandum, signed by or on behalf of the pita., 
which was thus : ^ We trsnsfer this policy to 

Messrs. , to the extent of 1700L London. IStli 

March 1861. Theodore Balli, Sons and Go.*' Aftar- 
wards, in the same month of March, the ahip and oaigo 
were totally loet, whereupon Mr. Baker received the 
4000/L insured by the policy for that amount, hot of 
the 3000/1 insursd by the other policy, the pits, ofcjeeted 
to his claim to receive more than 1700/L, and daimed 
for themselves the remaining 1300L This kd to tha 
suit, the order in which, made in April 1861, which baa 
been already mentioned, was thus : ** Friday, 26th 
April 1861,** and, after the ordinaxy preluninaiy matter, 
it says: ** This court doth by consent order that tha 
defts. the Univental Marine Insurance Company do, oa or 
before the 1 7th day of June next, pay the sum of 1400/1, 
part of the sum of 3000/. psyable under the polk^ of 
insursnee in the bill mentioned, into the bank, with 
the privity of the accountant-general, and to the ocadit 
of this cause, to abide the result of this suit And it 
is ordered that the defts. the Universal Marine Insuraoee 
Oompsny be at liberty to retain their own costs of thia 
suit up to and indudmg the costs of this applicaiioii, 
and of payment into oonrt under this order, and to pay 
the deft Eustatiua Coostantine lonides his costs oif 
this suit up to snd including those of this applicat&QD, 
snch costs to be taxed by the taxing master in case 
the parties differ about the same, out of the sum of 
1600/., the balance of the -aaid policy money, without 
prejudice to any question how the said costs, or any 
portion thereof, are nltimately tq, be borne ; and it ia or- 
dered that tbe defts. the said company do pay the residua 
of the said sum of 1600/., after retaining and paying the 
costs aforesaid, to the deft. Bichard Baker. And it ia 
ordered that, upon auch payments being made, tha 
pits.* bill do stand disinissed out of this oonrt 
as against the defts. the said Universal Marina 
Company, and the deft. Eustatius Constantina 
lonides. And it is ordered that an injunction be 
awarded against the deft Bichard Baker to restrain 
the said deft and his attorney and agents from com- 
mencing or prosecuting any action at law or other 
proceeding, either in his own name or in the name of 
the said Eustatius Constantino lonides, for the recovery 
of the said policy money, or any part thereof.** The 
decree under appeal is thus : — 1 2th Nov. 1861, after tha 
ordinary preliminary matter. *^ This court doth dedara 
that, according to the true construction of the contract 
entered into between the pits, and the deft Bichard 
Baker in the pits,' bill mentioned, and in the events 
which have happened, the pits, ore entitled to the 
sum of 1300/., part of the sum of 1400/. paid into 
court by the defts. the Universal Marine Insnranoe 
Company, in respect of the policy of insurance in tha 
pits.* bill mentioned. And it is ordered that the sum 
of 1300/., part of the siun of 1400/. cash in the bank 
to the credit of this cause, be paid to the pits.** 
Rolli and Company, or any one of them. ** And it is 
ordered that the taxing master do tax the pits, their 
costs of this suit, and it is ordered that such costs 
when taxed be paid out of the sum of 100/., the 
residue of tbe said sum of 1400/., to Mr. Peachfi^^thA 
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Sammia^ and in the proUst of the EcHpm it 
18 fUted that the ni^^ waa cloudy at timea; 
tho darkneaa of the night at thia time ia con- 
finned bj the eridence. We think then ia eridence 
to ahew that a aufficientlj good look-ont waa kept on 
board the iSoxomo, and that if pn^»er light bad been 
•ihihitud on board the EcSpte, it would bare been 
aeen on board the Saxonia in anffieient time to have 
enabled it to avoid anjeoUiaion. It cannot be ad- 
mitted, aa anj ezcnae for thia omission, that aeveral 
hoora previooaly, and owing to aerere weather, the 
glaaa had got Imken and the light extinguished, or ao 
dimmed as to be indiaceniibte at anj diatanoe, and we 
coocor in the opinion of the learned judge of the 
Admiralty Court that ahe cannot reoover againat 
another veaeel if, in conaeqneace of that miafortnne, the 
other veoeel oonld not aee her. If the matter reeled 
hem, H woald foUow that the Ecl^ waa aolely to 
bhBM for theoolliaion which took place, but thia ia not 
oar opinion. We think that the Saxoina was alao to 
blame for the ooUiaion which occurred, aod if she had 
done all that could have been done, the collisioB might 
probahlj have been avoided. When the EcUpm was 
fink diaeovflced by those on board the /Soxoma, and 
even after the flare-up light had been exhibited on the 
JSdipie, the Saxomia continued at full speed, proceed- 
ing at the rate of nine knote through the water until 
the eoUision to<^ place. It waa the duty of the 
Sta om a to give way, and to do whatever ^aa poeaible 
on her part to avoid any collision. We think that, as 
soon as she discovered the Edip$e^ and when, aooording 
to the evidence given on her behalf, the Saxoma was 
unable to discover what the Eelipat was doing, the 
SoBBoma should have eased ami stopped her engines, 
and ahould have ascertained in what way she might 
beat have avoided running foul of the other veasel, and 
which, according to the evidence, might probably have 
been aeoomplislMd. We are therefore of opinion that 
both vesse ls are to blame for this collision, and that 
the decision of the court below is correct in both cases, 
and that both appeala moat be diamissed with coats, 
and we ahall adviae her Majeaty accordingly. 

Decrees affiriMd, 

Apps.* proctors, /. R. and (r. BurchetL 

Besps.* proctor, W. Xoihmy. 



00X7BT OF APPEAL IN OHANCEBY. 

Beported by C. II. Kkkve and Thuxab Rrooksbaitk, 
EsqriL, BarrUten-at-Law. 

Jan, 21, ^and3L 

(Before the Lobus JusncKS.) 

Balu v. The Usiiversal Marine Insurasicb 

Ck>XPA2(Y AHD BakBR. 

Shippmg—Inturance on cargo — Tranrftr of policy — 
CotUrMt. 

The pk,f being owner of a cargo of wheat shipped at 
Odessa for England and valued at 7000/., insured 
it for that amount bg two policies of 4000/. and 
3000/. The cargo fell in value^ and was on the 
Sth March 1861 agreed to be sold to an agent ofihe 
dsft, B.for 5358/. onlg, the contract being for the 
sale to B, of the cargo, including all shipping docu" 
ments,freight, insurance, 4^., and the pit, then de- 
livered to B.'s agents all sttch docwnents, B, on 
the \M gave om order on his bankert fot the 
amowU, which waspaid'on the l^th, including the 
two policies. The pit. alleged that it was imdrr- 
stood that in the event of loss the deft. B. should 
be entitled to retain out of the second poUcg 1700/. 
only, which with the other policy wovid more thnn 
equal the purchase-money. The pit. then made this 
indorsement upon the poUcy : " We transfer this 
policy to Messrs. • to the extent of 1700/.,' 

and the policy thus indorsed was delivered to B.^s 
agent. The ship with her cargo sufered a total 



loss during ktrvoye^fe^ viz. on the 16<4 J/aroL i 

questionthm arose wkstkar titpiL crtkt^i 

was entitled io ike 1300/., w*iie4 was paid istsem 

by the i n s u r anc e eompaafyOssd 
Their Lordsh^ held (diferimg from Wooi, It] 

that B, was entitkd to tko uiok proceeds eftt 

policy, for tho wheat was sold as insund ettk 

price set upon it bytks uois d o rs m thepoSaa»ai 

not at the price to which it kmd sffkrsDsrdsjeBm. 

This was an appeal from a dome of W<m^ JUI, 
made upon the plt'a moCioiiy declaring \mmimi 
the deft Baker entitled to a sum of 130(M;psrtrfjJ 
sum for which he had insored a ostyno of wbi^ \sk I 
shipped firom Odesaa to this eouitry bytkifl 
AstrsM, with the dcAa. the Uaivinil Ifaii 
Inauranoe Company, against whooi, npoa tUrMf 
the whole amount into court, the bill had biei, ^ b 
Uonour'a order, dismJawd. The ongiaal Mfi 
reported at 5 L T. Bep. N. & 300, aad fiw ii 
report and the judgmenta of the Court of hfpdU 
neoeosaxy facts appear so fUly that Umj « tf 
atated here. 

When the eaas was oalled on, the osoniil kAi 
pita., who, althoo^ rop*^ ^"'•n entitled ts tpair 
appeal, aa it waa from tiie whole decrei, mn * 
present; and it was thereforo opened bj 

Rob, Q.a, Dmoi and ffoayman (of tbaoai 
law bar) on behalf of the daft. Mr. Biebvd Idi^ 
the app. 

Sir Hugh Caims, Q.C., ffetkeringtsn sak With 
Williams (of the oommoa law bar) snppatcl it 
decree on behalf of the pita. Meaars. C ZBdhd 
Co. 

Roltj Q.C., was heard in reply. 

The following oaaea and authorities wen nAmiie 
— Marshall on Insurance, 97 ; 1 Phillips on hioni^ 
53, 54; Amould on Marine Inanrance; Tmsutt^ 
Lucas, 30 L. J. 234, Q.B.; a. o. 4 L. T. Rep.K&* 
Sharp V. Taylor, 2 PhiL 808 ; Powles v. Imm, U 
M. & Wela. 10; and Psrekardv. WhUmere,%^^ 
r. 155, fi. 

At the conduaion of the reply their Ld# 
reeerved judgment until the 3 let Jan., wfaea 

Lord Justice Kmioht Bbvcb said :— Is tUi i* 
the only deft, remaining on the record is Uk M^ 
the app. in the preaent appeal, in which the r^^ 
the pita. By an order made in the suit oo th* V 
of April last, the other defts. were, by smipii^ 
dismittsed, and, under the aame order, the U""^ 
Marine Insurance Company, who were dcfU, kv 
into court a sum of 1400/1, the title to 1300^ p^f 
which forms at present the only subject of f^^* 
the cause, besides its costs. That sum of l^.'J 
been reduced to 1300/1 by the payment out it >■ 
100/. for or towards the pits,' costs—* P«J^ 
authorised by the decree under appeal, *^? 
made in November last Of the argumest* ivlj 
William Page Wood's judgment on that occ«s *i *! 
counsel and ourselves have had the advanta|[ei i^ 
Mr. Vaughan Johnson's courtesy, of seeing i>>^ 
—not yet, I believe, published. The con!io««?r 
arisen thus: The pits., in July 1861, or i<<^ 
became the owners of a csrgo of wheat, ^^^^ 
Odessa for England on board of a vesad o^r^ 
Astraa, and in that month caused the ^^''^ 
insured. The policies were two— one for 4(W*« 
now in question, the other fur 3000il ^^^ 
effected in the name [of the pits.' agent, Mr* ^^ 
The earlier policy, that for 3000/., was thoi^-'^ 
Uaivcrs:il Marine Insurance Company. ^'^''*'v!|| 
lonides has repreeented to the above oompi?^^ 
is interested in or duly authorised as ounet, ip*^ 
otherwise, to make the insurance hfrnoaff Jt^ 
tioned and described with the said c^°>P''^VT^ 
promised or otherwise obliged himself to ftj ^ ^ 
for the use of the said company, at the o^ ' 
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lid oompanj, the sum of IbOL as a premiam or con- 
deration st and after the rata of mL per oaat for 
lefa uisiiranoe. Now this polioj of insiiraBoe wit- 
esMth th«t, in contideratioo of the premise*, and of 
be satd soxn of iMiL, the said Umversal Murine Insa- 
ance Company do covenant with the said £. C: 
onides that the capital stock and fonds of the 
aid eompanj shall, according to the prorisions 
if the deed of settlement of the said eompanj, and the 
^Tiso hereinafter contained, be sobject and liable 
to paj and make good, and shall be applied to pay and 
■uJtt good, aH such losses and damages hereinaifler ex- 
jnmd as may happen to the sabjeot-matter of this 
fofiej, and may attach to this policy, in respect of the 
fomof 3(KXM. hereby insured, which insurance is hereby 
-didared to be upon 3450 ohstwexts of wheat, rained at 
7000L, including SOOL on adTaoces, warranted free 
from capture and seisura and the consequences of any 
^attampt thereof, the ship or Tessel called the AMtrede 
m Attrmm, whereof — — is at present master, 
ff whoever shaU go for master of the said ship or ▼essel, 
h^ or not last, at and from Odessa to a port 
er pots of dischaige of the United Kingdom, with 
hivt to call at one or more ports for orders, including 
Hm risk of craft** Then there are the usual printed 
pientions which it seems are hardly necessary to men- 
lM,8ndit is dated the 9th Jan. 1861. The Tessel 
hsrisg reached Falmouth with her caigo on or befi>re 
Ihe 8th March 1861, an i^^reement respecting the 
hufo was on that day made between the pits, and the 
lift. Baker and their common agents, Akzander and 
Co. The agreement was rsdnoed into writing by 
Uteriog and adapting to their purposes a printed 
!cim, which, thus altered, was, in March 1861, signed 
n di^licate by Alexander and Co. on behalf of 
'Am pita, and of the deft, and it is in these terms :— 
'Loodoo, March 8, 1861.— Bouj^t from Messn. 
[besdore Ralli, Sons and Compdiy, on account of our 
kinoipal, the cargo of Odessa wheat shipped per 
ittrma from Odessa, say 3460 chetweru as per bill of 
nfing,dated 10-28th Dec, at the price of 52«.7fl, less 
It. per quarter of 49Slbs. delivered sound or damaged, 
■dading freight and insurance, the latter free of war 
Ilk, to any safe port in the United Kingdom of Great 
iriUin and Irdand, now at Falmouth for orden. 
KedBsnhig 100 cbetwerts equal to 72 quarters. 
Vo charge for damage until weight is asoer- 
iamed. Our half commission paid by sellen. 
P^Tment m London m cash, less interest at 8 per 
isst per annum, for the unexpired term of two 
ttooths from this date, in exchange for bilk of lading 
■d policies of insurance, effected with approved under- 
•iitoB, but for whoee solviency sellen are not to be 
sponsible. In case of any dilute this contract not 
^ bt void, it being sgreed by buyers and sellers to leave 
bhe ssBie to two Loudon comfactors, mutually chosen, or 
khw umpire, and to be bound by their decision. The 
Bksre cargo is accepted as it stands, upon John £. 
I^owiuig's report, for which sellers are not responsible. In 
■MS of sea aooidents occurring after this date affecting 
feMsssre, provisional invoice to be final — ^Alexamdkr 
■M Go.** Afterwards, in the same month of March, 
tte whole amount payable by Mr. Baker to the pits., 
kiMcr the agreemact, was, by Mr. Baker or his agents 
br the purpose, paid to the pits. The amount so paid, 
SSMt 17s. 5dL, wsA thus made up, as appears by a 
^wuineBt m evidence, which was this : — " Invoice of 
"Bgo : Gfairka wheat, per Astrma from Odessa, 
boight for account of our principals, as per oontract, 
dated March 8th 1861, 5450 ohetwerte 2484 quarters, 
>t 60(, 8448.** Then there are some other figures, 
kha total carried out being 6429/. 1 5a. 9eL Then 
Eni^ at 55a., 1056Z. 6a. 9(/., gratuity, 15/. 15a., 
BaUng a total of 1072/. Is. 9(/.— advance 200/. 
ledKted from the 1072/. la. 9(f., which leaves 
172^ la. 9dL, wUch, deducted from 6429/. .15a. 9(/., 



leaves 5557/. 13a. and a fraction ; and then the com- 
mission is deducted off, 128^ I la. lOd leaving 5429/. 
Then interest, March 13th to Uth May, fifty-nine 
days, at 8 per cent, leaving a balance of 5358/. 17a. 5d 
as the clear sum to be psid, which was the sum paid 
by a cheque, dated 13th March 1861, drawn by 
Richard Baker, the deft, on Overend, Gumey and 
Co. for that anx>unt — ^namely, 5358/. 17a. 5dL — which 
appeara to have been duly paid. In exchange for the 
money thus paid, were delivered to Mr. Baker^s agents 
for the purpose, certain papen, including the bill of 
ladmg, indorsed, and the two policies, one of 
them, that for 4000/., delivered, I b^ve to him, 
the other, that for 3000/., havmg upon it a written 
memorandum, signed by or on behalf of the pita., 
which was thus : ** We trsnsfer this policy to 

Messrs. , to the extent of 1700/L London. IStk 

March 1861. Theodore Balli, Sons snd Co." After- 
wards, in the same month of March, the ahip and cargo 
were touUy loet, whereupon Mr. Baksr received the 
4000/L insured by the policy for that amount, hot of 
the 3000/1 insnrsd by the other p<^y, the pits, obgeeted 
to his daim to receive more than 1700/L, aad daimed 
for themselves the remaining 1300/. This kd to the 
suit, the order in which, made in April 1861, which hat 
been ahready mentionod, was thus: ** Friday, 26Ui 
April 186 1,** and, after the ordinary preliminaiy matter, 
it si^: ** This court doth by consent order that tha 
defts. the Univental Marine Imnirance Company do, oa or 
before the 1 7th day of June next, pay the sum of 1400/1, 
part of the sum of 3000/. psyable under the poliqf of 
insunnee in the bill mentioned, into the bank, with 
the privity of the acconatant-general, and to the ondit 
of this cause, to abide the result of this suit And it 
is ordered that the defts. the Universal Marine Insonnee 
Company be at liberty to retain their own costs of thia 
suit up to and indudmg the costs of this applioMioiiy 
and of pigment into court under this order, and to pay 
the deft Enstatius Coostantine lonidea his costs of 
this suit up to snd including those of this applieatiaiiy 
such costs to be taxed by the taxing master in case 
the parties differ about the same, out of the sum of 
1600/., the balance of the -said policy money, without 
prejudice to any question how the said coets, or any 
portion thereof, are nltimatdy tq be borne ; and it is or- 
dered that the defts. the said oompany do pay the rsaidne 
of the said sum of 1600/L, after retaining and paying the 
costs aforesaid, to the deft. Richard Baker. And it is 
ordered that, upon such payments being made, the 
pita.' bill do stand dismisaed out of this ooort 
as sgainst the defts. the said Universal Marino 
Company, and the defc Eustatius Constantine 
lonides. And it is ordered that an injunction be 
awarded against the deft Richard Baker to restrain 
the said deft and his attorney and agents from eem- 
mendng or prosecuting any action at law or other 
proceeding, either in his own name or in the name of 
the said Eustatius Constantine lonides, for the recovery 
of the said policy money, or any part thereof." The 
decree under appeal is thus : ^ 1 2th Nov. 1 861, after the 
ordinary preliminary matter *^ This court doth declare 
that, according to the true construction of the contract 
entered into between the pits, and the deft Richard 
Baker in the pits.' bill mentioned, and in the events 
which have happened, the pits, are entitled to the 
sum of 1300/., part of the sum of 1400/L paid into 
court by the defts. the Universal Marine Insurance 
Company, in respect of the policy of insurance in the 
pits.* bill mentioned. And it is ordered that the sum 
of 1300/L, part of the sum of 1400/. cash in the bank 
to the credit of this cause, be paid to the pits." 
Ralli and Company, or any one of them. '* And it is 
ordered that the taxing mastet do tax the pits, their 
costs of this suit, snd it b ordered that such costs 
when taxed be paid out of the sum of 100/., the 
residue of the said sum of 1400/., to Mr. Peachey, the 
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■olidtor of the plu. And it u ordered that if the 
aiud som of lOOL be not sufficient to pay the said 
costs, the whole of the said sum of 100/. be paid to 
Mr. Peachej on account of sach costs. And it is 
ordered that the deft. Bichard Baker do pay to the 
pits, so mnch of the said costs as the said earn of 
laoL shall not be safficient to pay. And it u ordered 
that if the said sum of, 100/. be more than sufficient 
to pay the said costs, ■ the residue of the said sum of 
100/., after payment uf the said costs, be paid to the 
deft. Bichard Balcer.*^ From this decree I dissent 
very respectfully, and I hope with all that distrust 
which a man differing from Sir William Page Wood 
ought to feel. It has been on each side admitted 
to be true, and I think it is possibly material, 
that not any policy, not any insurance, was or has 
been at any time effected on the cargo in question, or 
any part of it, except the two policies ah*eady parti- 
culariy mentioned. Those two policies were in exist- 
«noe, and in full force, before and when the agreement 
of the 8th March was made, and have been in existence 
«nd full force ever since, subject of course to the re- 
mark, that the insurance company have, in eonsequence 
cf the total loss of the ship and cargo, paid the whole 
7000/. insured. These things beuig so, I am of opi- 
nion that, according to the meaning and intention to 
be properly attributed to the parties to the agreement 
cf the 8th March, on entering into it according to the 
true interpreution and construction of its hmguage, 
•«nd according to iu effect, the whole title to both 
polidea — the whole benefit of both — was bought of the 
pits, by the deft Mr. Baker, and that the whole 
7000/. insured belonged to him from the time of the 
total loss, and ought to have been allowed to be re- 
ceived by him for his own use. It has been argued by 
the pits, that the limited and partial transfer of the 
•mailer policy was accepted by Mr. Baker tiirough his 
agents, and that he ought to be precluded from his 
claim to the duputed 1300/. accordingly. My view of 
the matter is, however, not so. I think that not any per- 
son or firm, who, for any purpose, appears to have 
represented or acted on behalf of Mr. Baker, has been 
proved, or ought to be taken to have been authorised 
by him to accept the limited transfer; that he never 
accepted or submitted.to it, and nothing has occurred 
to defeat or lessen his rights under the agreement of 
the 8th March. I conceive that the pits, have acted 
erroueoiuly towards him ; that he is entitled to the 
aum remaining in court, and that he should 
have against the pits, his costs of the suit, 
including those of the appeal, and those which, 
cut of his money, have, under the decree, been 
paid to the dismissed defts. What I have said, 
however, most, so far as concerns the sum of 200/., 
part of the 1300/., l»e taken as subject to a question 
which has been- suggested by my learned brother, and 
cannot, I think, be pitssed over. I say suggested by 
my learned brother ; for whether raised or not raised 
in the argument, it had escaped my attention and oc- 
curred to him before occurring to me ; that question is, 
whether the language of the 3000/. policy being con- 
sidered the pits, are entitled to the benefit of it to the 
extent of 200/., as representing, if I may so express 
myself, an equal amount paid by the pits, to the 
master of the vessel in advance, on account of 
freight. The amount I understand to have been so 
paid by Mr. Baker, was to be free of freight. 
The total loss of the ship seems to have prevented any 
further freight than the 200/. advanced from becoming 
doe. Upon this point only I repeat, concerning the 
200/., if the counsel on either side should wuii to 
addrns the court, it seems to me they ouglit to be at 
liberty to do so. No success or result of the argu- 
ment, however, ought, in my opinion, to affect the 
mode ot dealing with the ousts of the suit up to the 
present day." 



orcaase is m ontvu vaamwam m 

per Atirma from Odeoa, at p« H 

5S#. 7^ per quarter, delivered Mri 

eluding freight and inmranee^ tki bW 



Lord Justice Turner said :— This is an ^peslbjUa 
deft. Bichard Baker from a decree of tbe Vios-OksB- 
ceUor, Sir W. P. Wood, by which hit Uooour direetad 
payment to the pit. of the sum of ISOOL, part of a 
sum of 3000/. assured by a policy cffidad \j 
the pits, with the above-mentioiied company. 1^ 
learned brother has already snffideotly stated the fiHti 
of the case, and it would be merely a waste of limsto 
go through them agam. This case was con- 
sidered by his Honour, the V.G., and was treated ii 
the argument before ui as depending mainly, if sot 
wholly, upon the construction of the contract eatni 
into between the pits, and the deft Bichard Baker, tk 
app., and in tliat view of the case I entirely agna 
The question before us is, in my judgment, siiiplf 
one of construction ; but, in so treating it, I mnitMt 
be understood as at all dispooed to disegard mf 
decisions of the court which may bear upon tbt 
question. The conunerdal transactiona of the oaaUf 
are in a great degree founded on theae dedsioDi; u^ 
in my opinion, it would be both prejudicial and te> 
gerous to unsettle them. If there be any can a 
which the rule stare dedtu ought to be ttrietly ti^ 
hered to, it is, I think, in a case of thia deso^lia 
I shall consider thia case, therefore, with nkma^ 
first, to the contract itself; and, aecondly, ts lb 
bearing of the authorities upon it. This coatiaetii 
contained in the bought and add notea which an k 
these terms. [Then, after reading the note ti tkl 
effect already read by Knight Bruce, L. J^ aadgm 
in his judgment, the Lord Justice proceeded:] Vk 
contract for the purpose of cooatmctum mnj k 
conveniently divided into two parte, nama^, lb 
conditions of purchase and the conditSona ef fi^ 
ment The purchase is of **3450 chctwwti rf 
wheat shipped per Atirma from Odeaia, aa p« H 
of lading, at 5S#. 
or dama^, including freight 
free of war risk.** It was not eontended €atha|ail 
of the app. that the words ** including freight aiiii 
surance," in this part of the contract, were oaait tf 
themselves to cariy any policy of inaoranes wW 
might have been effected upon the wheat u paitaf tk 
subject of the purchase. As I understood the a^ 
meiit, it was agreed on both sides that these nw 
were only meant to indicate that the specified prioa lir 
quarter included freight and UMurance. It is t» M 
considered, then, wh^ is the meaning of these i«A 
as thus understood. Their meaning cannot, I tUs^ 
be put lower than this— that the veodois wars aifl4| 
and the purchaser buying, the wheat inanred, ortsb 
insured, by the vendors. But ' *' ' "^ 

wheat had been already insured 
no doubt tliat the coiurt is entitled, 
to look at the sorcoundmg droniiistaiices^ ftr tk 
purpose of ascertaining how that matter stesd. & 
cannot, therefore, be imputed to the vendoci tbst Af 
meant to sell the wheat as wheat to be inarnid—tlMf 
must have meant to sell it as wheat already itKud\ 
but, if insured, how insured ? Was the tns mtrntg 
of this contract that the wheat was sold aa 'wmni al 
the price at which the purchaser boQght» or as isani 
at the value which the vendors had set upon k ialhi 
policies of insurance which they had effected ? Qaa^i 
I think the latter. When a man aella a Uiiog wkik 
he has himself insured, and sells it as a thing iaoni, 
surely he must be taken, in the absence of a^y lafiBBp 
tion to the contrary appearing in the oootnet (tf^ 
there is no such indicatbn in this caae), to ref« to ik 
insurance which he has effected. He reosifes ia tk 
purchase- money what he has paid for the inaorsaoa^ai 
surely he must be taken to have measured the prioskf 
the payment. By this part of the conttaot» t h i wl ai % 
as 1 construe it, there was a sale by the pita, of Ik 
wheat as ahready insured by them ; but if then be taj 
doubt upon this, the other part of the 
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. for payment — seems to me to remoTe the 
The pajment is to be " in exchange for bills 
g and policies of insurance effected with 
underwriters.** Now, whether the word 
1 ** in this clause of the contract is, as was 
i on the part of the app., considered as clearly 
g that policies already effected were meant to 
id to or not, this at least is dear — that the 

was to be in exchange for policies, for the 
nts of assurance — and I do not think that a 

insurance short indorsed, as the policy in this 
I, could be held to be a policy within the 

of this part of the contract. Where a 
frees to gi^e, and a purchaser to accept, 
tf insurance, the meaning of the parties must 
t taken to be that the one is to gi?e and the 
sccept an instrument which will pass the nn- 
right to sue in the names of the persons in 
ones the policies have been effected — not that 
baser is to be involved in difficulties which 
s from claims on the part of the vendor or 
■sons to be interested under the policies ; and 
i the case, as I think it must be, in ordinary 
i, it certainly cannot be less so in a contract of 
ription, by which the vendor parts with bis 
terest in the subject-matter of the insurance. 

right to indorse the policy short may be re- . 
r & contract cannot of course be doubted ^ 

be not in terms reserved, how is the pur- 
> suppose that it is intended to be exereised, 
re is the right remaining in the vendor to 
lie interest which be has agreed to part with ? 

another view of this case, which cannot, 
, be disregarded. This is a mercantile 

and it ought, therefore, as I conceive, to 
rued so as to facilitate, not to impede, 
Motions of trade ; but if the contract is to 
<he construction contended for by the resps., 

I think, be difficult to set limits upon the in- 
3ces which would arise. These caigoes are, it 
em, but it is quite sufficient to say that thc^ 
constantly transferred in the market; and, if 
s construction is to prevail, there would be 
eh transfer, either a supplemental insurance 
rt indorsement of the policy, according as the 
night happen to rise or fall ; and the rights 
olicies would thus become so involved, that 
ibe policies, nor by consequence the cargoes in- 

them, could safely be dealt with. It is argued 
•Its., the resps., that it was upon the app^, the 
cer, to show that he bargained for the existing 
and that it was clear that he did not do so ; 
le contract would carry the existing policies it 
a the resps. to show that they were not in- 
o.pass — and this, in my judgment, they have 
liled to do. It was also said for the resps. 

object of the insurance must be taken to be 
mnity of the app., the purchaser, and that he 
nnnified by the policy, although it was short 
. But, whatever weight might have been due 
rgument, as between the app. and the insur- 
npany, if they had resisted payment of the 

insured, it does not seem to me that it affects 
as between the app. and the reaps. As be- 
bem, the case depends upon the contract; 
oes not seem to me that the drcumstanoe that 

might not hare been able to recover against 
ranee company — ^if, in fact, he would not have 
) to do so, as to which I say nothing — ^furnishes 
I indication of the intention of the parties to the 

u can countervail the terms in which the 
itself is expressed. With all possible respect, 
), to the opinion of the V. C. — as to whom it is 
ecessary to say that I never differ from him in 
irithout hesitation and doubt^roy opinion is, 
contract, considered without reference to the 



ases, must, upon the true construction of it, be taken 
to have referred to the existing policies, and to have 
entitled the app., the deft. Richard Baker, to the full 
benefit of those policies as between him and the pits., 
the •iMps. Then, secondly, how does the case stand 
upon he authorities? I agree with the argument on 
the part of the resps. that they do not, in terms, decide 
the particular question which arise in this case ; but I 
think it impossible to read the judgments of the 
learned judges in Tamvtuio v. Luau^ without seeing 
what their opinion on this case would have been, if it 
had been in question before them ; and the other cases 
tend, I think, in the same direction. Upon the whole, 
therefore, whether this case is to be looked at with 
reference to the construction of the contract, or with 
reference to the authorities, my opinion is in favour of 
the app. ; and I think that the money having been paid 
into court by the insurance company, the dMree should 
have been for the payment of it to the app., and not 
to the resjpo. — subject, of course, to the question to 
which my learned brother has adverted, if it be thought 
while to argue it. It was faintly argued on the part 
of the resps. that the app. ought to be held bound 
by the Messrs. Overend, Gnmey and Ck>. having 
accepted the policy as indorsed by the resps. ; but I 
mention this only that it nuy not be supposed to have 
escaped attention. I am of opinion there is no 
foundation for the aigument^ I agree with x^y learned 
brother as to the costs. 
Solicitors for the pit, OUvenonf Loam and 

Solicitors for the deft. Baker, MesirB. CaUeriU 
and^SStMi. 

Tnuday, March 4. 

(Before the Lords Jugnoss.) 

Ralli v. Ths Univkbsal Maione Imsubamgb 

COMPAmr AMD 0THEB8. 

Appeal^ Reveraal of V, C't dtcrte—Apptal to J7. qfL, 

— Pa^fment otU ofeowri — Su^pemkn ofdures, 
Woodf V. C, had by his decree ordered payment ^ 
the retidste of a fund tw cowri to the pU. On ap- 
peal this decision was reoersedf and the Jvnd was 
ordered to be paid to the d^ B, Upon motion by 
iheplL to suspend the carrying ittlo tjfect that part 
of the decree pending his appeal to the H of L. t 
Their Lordships^ upon the defL not dbjectxng to give 
security to abide by the order oj the H. of L^ 
declined to suspend Me execution of the decree^ and 
ordered payment by the pU. of two sums which 
in the proceedings had been declared due to thA 
deft. 

This was an original motion by the pits, in the 
suit, that the execution of the decree maide by their 
Lordships (which is reported in the report immediately 
preceding this notice), so far as it ordered payment 
out of court to the deft. Richard Baker of the sum of 
1300/. which had been paid into court by the defts. 
the Universal Marine Insurance Company, might be 
stayed pending an appeal to the H. of L. which the 
pits, were about to prefer. 

The only question upon the appeal was, as will be 
seen by the foregoing report, as to a sam of ISOO/!, 
which was the balance of a policy of insurance upon 
a cargo of wheat sold to the deft. Baker, together 
with the policies for which the wheat had be«i in- 
sured. When the wheat arrived at Falmouth its 
value had fallen, so that Mr. Baker had received upon 
the policy the full amount of his loss by reason of the 
sabsequent wreck of the vessel in which it had been 
shipped, and the contention of the pits, was, that under 
the terms of the contract, the policy had been trans- 
ferred only to the extent of the value of the wheat 
when the vessel reached Falmouth. The Lords Jus- 
tices were of opinion that the sale was not limitedf 
but was one of the entire policy. 



198 



MAMTIME LAW CASES. 



C. B.] 



8MUBTHWArr» W. WlLKUS. 



[CB. 



Sir Hugh CairtUj Q.C. and Heikermgton sapported 
the application, contending that, although the carrying 
into effect of a decree was not generally to be post- 
poned by the defeated party's intention to appeal, yet 
when the effect of the decree was to order payment of 
money ont of court, the practice w« frequently diffe- 
rent. The learned coonsel referred to two cases (still 
unreported), namely, Te^ior ▼. The Midkmd Railwt^ 
Company, and Talbot v. SUmiforth^ in which the M.R 
and Wood, V.C. had refhsed to part with a fimd in 
court pending the appeal. In this case there could be 
no hardship, for the deft. Baker had already been re- 
imbursed all loss which he had sustained, and had 
received the fnll value of the cargo of wheat which 
bad been wrecked. 

Jeott, Q.C. and Dnuse^ for Mr. Baker, relied upon 
the general rule, which, they contended, was never 
departed from excepting where special oircnmstaoces 
•existed. It was upon the spedal dreumstanoes in the 
two cases referred to by the appKcant*s counsel that 
the orders had depended. Mr. Baker was of unques- 
tionable solvency and resp«>etability. and the sum in 
dispute was, after all, inoonsidcranle. An appeal 
would hardly be heard this sessbn by the H. of L, as 
the arrears were numerous. Under tlie learned V.C.^ 
-decree a sum of IQOL had been paid out of what was 
Mr. Bsker's money to the pits. ; and this was to bat 
repaid to him by the decree on the appeal, and there 
was a fuither sum paid for costs to the dismissed 
<defts., which amounted to 65^ Mr. Baker was, how- 
ever, willing, upon payment to him of these two sums, 
to give approved security for the amount to be paid out 
of court. 

The LoBDS Justices were of opinion that there was 
so ground for staying the ezeeution of the decree; 
but upon the deft.*s readiness to enter into the terms 
stated, they ordered that, upon the pit. refunding to 
liim the sum of lOOL^ and paying the amount of costs 
mentioned, 65L, the decree should be carried into 
effect, and the fond be paid out of court to the deft., 
vpon Ills giving such security as the judge should 
^approve, to abide by any 'order which the H. uf L. on 
Jiearing the appeal might think proper to make. 

Solicitors for the pit., Oliverton, Lavie and Peadk^, 

Solicitors for tSe deft Mr. BidEsr, CfoUeriU bbA Son, 



C0X7BT OF COMMON BSNCH. 

Beported bj Oavisl Thomas Evams and W. Matd, Esqn., 
BarrlstecB-aULaw. 

Tuudatf, Ftb, 11. 
Smubthwaitb v. WiuaNB. 
BUU of ladmg^JJabUitjf forjrmglu o/ihe mdaroee 
of a hUl of lading who hag indorsed ii over^^ 
18^19 Vict.€, 111. 
Where the isul&reee of u biU of lading mdoned it 
over, he not being ike pereon to %oh4m the said pro- 
perty would ultimate^ pau tmder euch bill of 
lading : 
Eeld, that cfier euch indoreemmU he dcet not remmin 
liable for Jreight. 

This was a demurrer to a plea. The declaration 
was for money payable by the defts. to the pit. for 
freight, for the conveyance by the pit. for the defts., 
at their request, of goods in ships, £x. 

Plea : — 3. And for a third plea as to the claim for 
freight, the defts. say that the said freight is dauned 
for oonveyauce of goods on a voyage from Odessa to a 
port in Great Britain or Ireland, and which was pay- 
able to the pit. by value of a charter-party, and 
-of a bill of lading made with reference to the convey- 
ance of the said goods, and under whidi the same 
were shipped and carried on the said voyage, and by 
. the said bill of lading it was declared that the said 
^oods were shipped by Ephrussi and Co., of Odessa, on 



the ship Catherine Greeny then ki the port of OAm, 
and bound for Cork or Falmouth for etden^ ladth 
said goods were thereby made ddirerable at a ssfe por 
in the United Kingdom of Great Britaii or IrebDd 
except as therein excepted, unto J. Hewy Schmli 
and Co., London, or their assigns, pa^ng fni^ ft 
the said goods as per charter-party, leaa 14SL 4t. n 
ceived as advanced on aooouDt of the freight, sad * 
the premium of insnranoe thereon, and tlie at 
Ephrussi and Co., and J. Henry Bdiroedcr aad Gi 
were not either of them the defb. or the agents ofti 
defts., and the defts. did not, by d i enss l f s s * 
theur agents, ship the said goods or any part ihsiei 
nor were consignon or eonsignesa of aay ef d 
said goods, nor were parties to or aasMd in tks ss 
charter-party or bill of lading, and tlie defts. fit 
became interssted in the said goods bj to purchHi 
the same after the said shipment thersoi; and sAertl 
making and delivery of the said Mil of ladki^ si 
during the said voyage, the said porehaae bsiqgnsd 
from the said J. H. Sehroeder aad Co., wbe eo ae 
purchase indorsed the said bill of lading to the ddb 
and afterwards during the said voyags, and before si 
of the said goods arrived at the ^rt ef deliveiy,< 
delivered or deliverable, and before any of thefni^ 
now claimed was payaUe, the defta. for a aDAcieatsi 
Taluable consideration then paid to tksn by tiM |« 
chasen hereinafter mentioned, sold and di s poas d sflh 
said goods, and all interest of the dsAi. tkeleiB, m 
all t^t to the poesessioa thereof, to osrtab elk 
penons, to wit, King, Melvil and Cto., nnd tki 
indoned and delivered the said bill ef lading ts* 
said King, Melvfl aad Co., in order Is veit ■ 
vested in them all property, ririit and intsreat in ■ 
to the sakl goods, and the d^a. then e sM Kid tshsw 
and they had not at any time thereafter, any pi sp u^ 
or intereat in the said goods, or tho dsKvery HhmI 
and the deliveiy, so far as the same took plaos, wait 
persons other than the defts., and tbe deftsLWii 
promised the pH. to pay hhn all or any of the sm 
freight, and never were HaUe except or ethvwini 
aforesaid. 

The pit's points were:— 1. That the 18 4 1 
Victe. lU,s. 1 (tbe Bill of Lading Act), readerslh 
defts., as indorsees of the bill of IjMling ONntionid i 
the thurd plea, and proprieten at one time of tbegn^ 
therein described, subject to the same fisMitiai i 
respect of freight as if the oontiaot ooatalned is lh 
said bill of lading had been made with tlisBiselviBS|SB 
that as the partv or partiea with whom that eeafeni 
was made would not be discharged from their liaUi 
ties in respect of freight by the ctreamataneas sB^a 
in the said plea, so neither are the defla., slsndkf i 
they do by virtue of the said Aet in the asms ftdfif 
as the said par^ or parties, discharged from their tdi 
liabilities l^ the said drcanntaness. S. Thst tki 
alleged tranafSer of the property in the said goo^H 
the defts.* assigns, by indorsement of the said U^ 
lading, does not prejudioe or affeot any fisMli^ H 
which the defts. may have been anbjeot to pay frai^ 
in respect of the same, notwithstanding that itaif 
have created a new lialrility under the a2d Aet ts p^ 
freight on the part of the defts.' asaigna, ths lisbihtf if 
mesfie indorsees being expressly mved and teeufd 
by the 2nd section of the aud Aet 3^ W 
irrespectively of the said Act, the dreomatanessslkgi' 
in the said plea, so far from operating as a dissbii^ 
of the defts. from their liability to pay the said frrifK 
are not inconsistent with the continuing liability to pi) 
the same, inasmuch as they disclose a eenstnetiii 
taking of the said goods by the defta. under tht s^ 
indorsement, and such constructive tsJdng is eridcste 
from which a jury might lawfully and reasonably in^i 
a contract between the defts. and the pit to pay frrigb 
in respect of the said goods. 

Lewen for the pit — There is enough diicloscd a 
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» to imp] J a contnct on the part of the defts. 
their frai^ti The receipt by the assignee is the 
IS a receipt by the defts. themselTes — ^if there 
, been an actaal recnpt of the gpods there haa 
a implied oai^ He cited Wegmtm* ▼. Smiik, 
r. 25^ C. P. 
hnd, in sapport of the plea, waa not called 

B, G.J. — ^This was an action for freight. The 
dmitted bj the plea are, that the gooda were 
I onder an ofdinaiy bill of lading ; and farther, 
e assignee has received the cargo and not paid 
ight. The contention ia,tiiataQder the 18 & 19 
I. Ill, the deft, is liable, though he ia not the 

who reoeived the cargo. The 1st section 

that ** every consignee S goods named in a bill 
ig^ and every indoiaee of a bill of lading to whom 
ffTtf in the gooda therein mentioned shall pass 
r byreaioo of anoh eonaignment or indorsement, 
eve transferred to and vested in him all rights 

and be subject to the same liabilitiea in respect 
li goods, as if the contract contained in the 

kiding had be«i made with, himself." . Now 
Mi^iee always remaina liable for freight, and it 
itended that, as under the words of the 
, the indorsee gets all his rights and liabili- 
I ia therefore stUl liable for freight, notwith- 
ig hia having afUrwarda consigned the gooda to 
Be else. The consequences of this wocdd be so 
lonstnma, that it malua me pause before putting 
mstmetion upon the Act The receiver of the 
8 liable to freight, demurrage, &o., on an im- 
sontract, aa the person receiving the subjeot- 

of these charges. That I think ia the meaning 
enactment, that the assignee of the cargo should 
ill the rights and liabilities of the contracting 
and if he passes on the property be passes on 
bilities dso. I am led to this conclusion by the 
of the preamble, ** Whereaa by the custom of 
uDta, a biU of lading of goods being transferable by 
iment, the property in the gooda may theceby pass 

indorsee, but nevertheless all rights in respect 
contract contained in the bill of lading continue 

original shipper or owner, and it ia expedient 
ich rights should pass with the property.* The 
le in this case has indorsed the bill of lading 
haa he then still retained the rights and liabili- 
the oonsignot ? If so, he would have the right 
cargo, wUch he clearly has not. It must then 
tended that he has passed on the rights and ra- 
the liabilitieB— certainly a very comfbrtable doc- 
br the shipowners. The preamble of the Act, 
IT, deariy points rather to conferring on the 
« fresh rights, than to increasing his liabilities, 
wers contended as a second point, that inasmuch 
sssignee is liable at common law to all the terms 

bill of lading, the indorsee mnst therefore con- 
iable, though he haa passed on the right to the 

In answer to this argument it is sufficient to 
it the common law liability of the assignee is 
1 on the principle that the actual receipt of the 
I a good conaideration for an implied promise to 
i charges attaching to that cargo. 
LIAX8, J. — I am of the same opinion. The 
if the Act are very general, but, taking them in 
ion with the preamble, I think my Lord's con- 
m is the true one, that the rights and liabilities 
>as8 with the property, and that only the person 
n the property has ultimately passed under the 
adingcan be sued. 

Judgment for the defis, 
rnoya for defU., Messrs. Venning^ Naylor and 



ADMIRALTY OOUBT. 

BepMted tqr BoBBsr A. Fbiiohabd^ I>.aift, Barrister^t-Law- 



Wednesday^ Feb. 26. 

ThB COMTB NESSSbBOOD. 

Sahage'-'MerekaiU Sh^fpiitg Aei, 1854, «. 460— 

Tmdtr^CoeU prior to ike tender. 
The emn of 40L and eoate woa dtdg tendered to a 

eahoTf md refiteedhg km. The wurt eubee q e e ntlff • 

awarded the nm o/ lOOL, anddidnol eer^fy/or 

ooate, and the cate bem§ t» other retpeets wiihm tha 

p ro v i no me of the 460i4 eeetien of the Merehaat 

ahippmg ^cll854; 
Held, that the eabor woe nut entitled to the eoet» 

inearred prior to the tender, 

Thia waa a cause of salvage, in which, on the Stb 
Nov. 1861, the ownem of the Coette NeMeehrood mada 
to the plt'a soHeiton the following tender : — 

** Take notice, that wo have p^ into the Bank of 
England to the aooonnt of the regiatrar of thia court 
the sum of 4(M., and wo hereby tender to yon the aaid 
snro (together with eoeti to the preeent time to be - 
taxed aa between paity and party) in full aatisfkctioo 
of the claim of yonr party for the services rendered 
by them to the lehooner Comte Neeeekrood.'' 

This tender was refosed, and on the SIst Jan. 186Sfc 
the cause came on for hearing, when the oourt 
pronounced the tender to be insufficient, and that the - 
further som of eOL was, together with the said sum of 
40L, and the oosta up to the time of the said tender, 
due to the pit. in respect of his said services. 

The Court refosed the pit. a certificate for costs, and • 
the case in other respects came within the provisions of 
the 460th section of the Merchant Shipping Act 1854, 
the material parte of which are aa follows : 

** Whenever any dispute with respect to salvage arisea 
in the United Kuigdom between the owners of any 
inch ship and the ulvorv as to the amount of salvage, 
and the parties to the dispute cannot agree aa to tho 
settlement thereof, if the sum claimed exceeds 200L^. 
such dispute may, with the consent of tbo partiea, bo 
referred to the arbitration aforesaid; but,. if they do 
not conaent, shall in England be decided by the High 
Court of Admiralty, subject to this proviso, that if tbo 
daunanta in such dispute do not recover in such Court 
of Admiralty a greater sum than 200L, they shall not, 
unless the court certifies that the case is a fit one to bo 
tried in a superior court, recover any costs, chargee, or 
expenses incurred by them in the prosecution of theur 
claim." 

The owners of the ship having paid the salvor tho 
sum of 100/. awarded as salvage. 

The Qneen^e Advocate {Pritchard with him) moved 
for payment out of court of the sum of 40/., and con- 
tended that the pit was not entitled to his costa 
to the time when the tender was made; that tho* 
pit, by declining to accept the tender, had received 
nothing except by the decree of the court ; that there- 
fore it most be* said that he had '' recovered " not 
only the sum of M. but also the sum of 40t, and 
that, therefore, the 460th section of the Merchant 
Shipping Act, under the circumstances, prevented him 
from obtainmg even the costs prior to the tender : 
(^Taylor V. Rol/e, 13 L. J. 89, Q. B., 5 Q. B. 537 ; 
Reidr. AMg, 22 L. J. 215, a P.; Chamberer.. 
Wiles, 24 L. J. 267, Q. B.) 

Deaney Q.C. contra. 

Dr. LiTSHiNOTOSi.— This was a cause of salvage, in^ 
which the solicitors for the pit entered an action for 
the sum of 2000/. On Nov. 6 the proctor for the 
defts. gave notice) to the pit's solicitor that they had 
paid into the bank 40/., which they tendered in satis- 
faction of the claim for salvage, together with costs 
to the date of the tender, to be taxed as between 
party and party. The tender of 40/. was rejected, 
and the cause came on for hearing. The court gavft 
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eoL additional, bat it gave no coats. It gave no coatSf in 
obedience to the 460th section of the Merchant Ship- 
ing Act, which enacts that no costs shall be given in 
certain cases of salvage, unless the snm awarded for 
salvage exceed 2002. The ship proceeded af^ainst 
being on shore within the United Kingdom, brought 
the case within the provisions of this section. The 
court thereupon was prohibited from giving costs, un- 
less it was prepared, according to the further provisions 
of this section, to certify that the case was a fit one 
to be tried in the Superior Court. The court was of 
opinion that the ciroomstances did not justify it in so 
certifying, and so gave no costs. On that occasion 
nothing was said as to the offer of costs included in 
the tender of costs up to the time of making the 
tender ; but the question now arises whether, as in an 
ordinary case, the pit is not entitled to such costs — 
the costs up to making the tender? The words of the 
statute are, that the claimant, that is the pit., shall 
not recover in the Court of Admiralty any costs, 
chaiges, or expenses incurred by him in the prosecu- 
tion of his claim. I think it cleat that the costs up 
to making the tender are costs in the prosecution of 
the claim. The court cannot, therefore, enforce the 
payment of such costs. This is, in truth, a penal con- 
sequence resulting from the expressed intention of 
the Le^lature that suits of small importance shall 
not be brought into the Court of Admiralty, but 
should be left to the jurisdiction of the magistrates. 

Motion granted, 

PretUm, TVmer and GarrtsU^ solicitors for the pits. 

PrUekard and Som^ proctors for the defts. 

Thb Leo. 
CotUtUm — Vtstd doing the cUtmage — Netfrtigkt 
rttpontiblo — Cottt o/paying into courL 
The /height due to the owners of the ship doing the 
damage if, together with the thip itnl/j liable to 
arrest m respect of the damage. 
The owners of the cargo on board a vessel doing 
damage arej in respect of such damage^ UaNe only 
for the net freight. 
Costs qf paving the net freight into court mag pro- 
peHg be dkdsiiotedfrom the amount paid into court. 
A charter-partg stipulated for certain payments to the 
owners of earao as commission and penalties in 
case of non-JuljUment of charter-party. These 
payments became due. In a cause of damage^ 
Held, that th^ were, together with the costs of 
paying the freight into court, proper deductions 
from the gross freight due to the owners of the 
damaging vessel. 

This was a cause of damage instituted by the owners 
of the schooner Peri against the brigantine Leo. The 
owners of the cargo on board the Leo at the time 
of the collision appeared, and paid into court the sum 
of 187/. bs. Id, which they alleged to be the total 
amount due under their charter-party in respect of 
the freight. The gross freight amounted to the sum 
of 233i!i, but the owners of cargo had deducted, 
according to the provisions of the charter-party — 
Interest at 5 per cent, for two months, 

on half the amount of freight 19 5 

Commission of consignee at 2 per cent, on 

freight - 4 13 2 

Allowance for non-fulfilment of charter- 
party 33 

And also— 

Costs of paying freight into court 7 2 4 



£45 14 11 



The pits, objected to the right on the part of the 
owners of cargo to make these dednctions, and 

Tristramf on behalf of the pits., moved for a 
monition against the owners of cargo to pay into 



court the sum of 45/. 14s. lldL, the balsBeetf' 
freight He contended that the groat frei^ vitbost 
any deductions, was liable to answer the dsmif^ 
sued for : (J%e Benares, 7 Notes of Cas. Sop. p. 54;. 
Cannan v. JHeabum, 1 Bing. 485.) The words of 
the 504th section of the Merchant Shippug Act 1S54 
also admit of no deductions whatever. 

(The material portions of that section an as 
follows) :— 

** No owner of any seagoing ship, or share tbereo,. 
shall, in cases where all or any of the folkiwmg evoli 
occur, that is to say : 

" (4.) Where any loss or damage is by raasoD tC 

any snob improper navigation of such sespgHOi 

ship caused to any other ship or to any goodi 

whatsoever on board any other ship : 

Be answerable in damages to an extent beyond tb> 

value of his ship, and the freight dne or to gnmdv- 

in respect of sudi ship during ^e vojsge which st tfai 

time of the happening of any such event as sfereaii 

is in prosecution or contracted for." 

The owners of cargo did not appear. 

Dr. LusRiNOTOif. — ^The owners of the cargo is tki» 
case were called upon by the pits., who were wm^Jtt 
a cause of damage, to pay the freight into mbL 
They have paid the sum of 187/. 5f. let The orignh 
freight stipulated to be paid to the owner of the iip' 
was S33iL, but the owners of the caf|^ claim eBtu 
deductions, amounting to 45/L 14«. 1 IdL The qwte 
before the court is, whether it ou^t to allow sodk di- 
ductions. The owners of a ship, having noM 
damage from another ship, have no claim agaiwttli 
owners of the cargo laden on board the ship doing tb 
damage. They, £e owners of the cargo^ hare kw 
guilty of no tort whatever. Nothing has been dose, ft 
omitted to be done, which could give cauiefortff 
action to be brought against them, but the owneneb*- 
have received the damage are entitled to be indenudM 
out of the freight, as well as from the ship. Tbt 
freight in all but excepted cases — which 1 do B(t> 
notice — being due to the owner of the ship, the cent 
gives its aid by arresting the cargo for the fineif ht, tbt 
what is due to the owner of the ship doing the dtmigr 
may be secured to those who received the diaa^ 
Then, as the present pit. has no claim against tkr 
owners of the cargo, and cannot impose any burden * 
them for the wrong committed by the ship, what is tW 
proper measure of freight to be recovered ? Manif^ 
that which is dne to the owner of the ship. W^ » 
that amount? The amount of gross freight, lesitbi 
deductions agreed to be allowed. The owner reeoviif 
damage has no pretence to alter the agreement uais 
by the owners of the cargo ; neither has he any rig^ 
to damnify the owners of the cargo by putting tbenit» 
any expense which they otherwise would not be fisi^ 
to as payment into court instead of to the owner of tl» 
ship. I have no doubt, therefore, that the tlu«^ 
smaller items must be allowed. Then as to the 331 
It is a deduction allowed because the cargo was net 
brought to its port of destination. The whole fitig^' 
was not due from the consignee. He never did ove i 
to the owner of the ship, and he cannot be emnj*^ 
to pay it. "^liether the shipowner might not,**" 
question wUch I am not called upon to solve. 

Motion refiid 

Coote, proctor for the pits. 

Ijawrie, proctor for the defts. 

Feb. 26 and March 4. 
The Iroksides. 
Damage to goods carried in any ship — Goods t»»' 
shipped— 24 Vict. c. 10, s. Id— -4cC r^rotpectif' 
Though the general presumption is that a statute u ***' 
intended to have a retrospective operation, thevf^ 
of the statute and the special nature of ike case n^f 
give rise to a contrary inference. 
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The 61* MClim of the Admiralty Court Act 1861 if 
remedialf and, subject to tqmtablo consideratumt 
appfymg to proeoeding$ m mn, amftr* jitrudic" 
tvm over eaauee of adion which occurred be/ore 
the time when ike Act came into operation. 

The i m m u nity of a ship from arre$t is not a vested 
right. 

The re m edy conferred by the 6/A section is limited to 
proceedings against the ship in vhich the goods are 
carried into England and IVales, 

Hoods shipped in vessel /. were damaged by negligence 
and tken transhipped into vessel K., and by that 
vessel carried into England : 

Btld, that vessel /. was not liable to arrest. 
This was a caoas instituted under the 6th section of 

the Admiraltj Court Act 1861, against the American 
ship Ironsides. The owners appeared under protest 
to the jurisdiction. 
The following facts appeared upon the proceedings 



The pits. Messrs. Lucy and Son, of Liverpool, were 
<t«ners and assignees of the bills of lading of 300 
Ules of cotton shipped on board the Ironsides at New 
(Means. The bilb of lading bore date 25th and 26th 
)i«rehl861. On the 4th April 1861 the Ironsides 
Irfl Mew Orleans, bound for Liverpool, with a cargo of 
J400 bales of cotton, including the 300 bales belonging 
to the pits. On the 29th April, while the ship was 
■<raaiing the bar of the Mississippi, her cargo took iire, as 
^ ; s^effiA bj the pits., through the negligence of the defts. 
lluna were taken to extinguish the fire, and eventually 
it was put out, but not until the ship hod been entirely 
iUed with water. The ship was then taken back to 
^cv Orleans, and the eai^ was there discharged. 
hti of the cargo was found to be totally destroyetl, 
sad other part so danugcd that the agents of the defts. 
~^. iild it on or about the 20th May, as the necessity of the 
. ' '«nei«quired,forthebenefitofwbomitinightooncem. 250 
biles only out of the 2400 shipped were fit for shipment 
<• Liverpool, and they were accordingly put in order, 
•and shipped to Liverpool, by a vessel called tho Va/en- 
tMo. The Valentina arrived in Liverpool on the 26th 
.7 "^Jane 1861, and the marks on many bales being 
«UitenUed, the usual advertisement was published, 
"diiing upon the consignees to come forward and 
idouify their property. The pits, attended, but conld 
idtQtify one bale only as their property, and that bale 
^ in a damaged condition. 17 other biilos were 
^^tified by other consignees, and the remaining 232 
*ne sold for the benefit of whom it might concern. 
The hmuides came to England in Dec 1861, and was 
tkaa arreeted. 

Tht grounds of protest asnigncd by the petition of 
^defis. were: — 1. That the darange done to the 
1^ of the pits, was done before the time appointed 
^ the eomicg into operation of the Admiralty Court 
'Act 1861. 2. That no part of the goods of the plt8. 
'^U carried into any port in England or Wales, and 
^ the pits, are estopped from allegint; the contrary. 
^ That no part of the goods of the pits, was carried 
mto sny port in England or Wales in the ship Iron- 
*i<fcf. 

The following are the sections of the Admiralty 
'^Wt Act 1861, applicable to the present case : — 

Sect 8. This Act shall come into operation on the 
^H day of June 1861. 

. ^>ect. 6. The High Court of Admiralty shall have 
^^Kiidiction over any claim by the owner or consignee, 
!^i* assignee of any bill of lading of any goods carried 
''^to any port in England or Wales, in any ship, fur 
*Uiiiage done to the goods, or any part thereof, by the 
'J^gligenoe or misconduct of, or for any breach of 
^Uty or breach of contract on the part of the owner, 
^Q:uter or crew of the ship, unless it is shown to the 
^Uisfaction of the court that at the time uf the insii- 
"^^tion of the caune any owner or (Mirt owner of the 
Mak. Cas. 



ship is domiciled in England or Wales. Provided 
always, that, if in any such cause the pit. do not re- 
cover 20/., he shall not be entitled to any costs, 
charges, or expenses incurred by him therein, unless the 
judge shall certify that the cause was a fit one to be 
tried in the said court. 

Sect. 35. The jurisdiction conferred by tliis Act on 
the High Court of Admiralty may be exercised either 
by proceedings in rem^ or by proceedings in personam, 

Mihoard and Lu^hingtan^ in support of the protest. — 
Firstly, the case is not within the terms of the 6th section 
of the Admiralty Court Act 1861, which can alone confer 
jurisdiction. The section speaks only of damage done 
to ** goods carried into a port in England or Wake.** 
No part of the goods in question has been carried into 
England or Wales, except a single bale, which is 
immaterial. ** Curried*' is not to be read as " to be 
carried." The remedy is made contingent upon the 
goods arriving in this country ; if actual arrival is not 
required, why should the jurisdiction be limited to 
goods to be carried into England or Wales ? Why 
should it not extend to breach of any contract to 
carry over seas? Secondly, the case is not within 
the section, becau.se no part of the cargo has been 
carried into this country by the Ironsides, The 
section speaks of a breach of contract by master of 
the ship — that is to say, the fchip previously mentioned, 
the ship in which the goods have been carried into 
England. Thirdly, the Act does not applyi because 
the transaction happened before the 1st June 1861, 
the date of the Act coming into operation. The bill 
of lading, the fire, the sale, were all before that date ; 
nor does it appear that the reas«inable time for delivery 
of the cargo expired after that dale. Not only the 
contract, therefore, hot the breach of the contract, 
dates before the time of the Act coming into operation. 
In construing statutes, the Court of Admiralty is 
careful to follow the decisions of a court of common law 
{The Earl 0/ Auckland, 1 Lush. 178); and at common 
law the rule of interpretation is well settled, that no 
statute is to be construed so as to have a retrospective 
operation unless the language of the statute imme- 
diately requires it. The terms of this section will be 
satisfied by giving it application to future transactions 
only. " Nova constitutio futuris formam imponere debet 
non proBteritis :" (Broom's Legal Maxims, p. 33, quoted 
from 2nd Inst. 292.) This rule was followed in 
Moon V. Durden, 2 Ex. 22 ; Doulubdass Peftaurberdass 
V. Ramlott Thach>or$«/dass^7 Moo. P.C.C. 239-256; 
Jackson V. \Voolley,S¥A.&li. 784 (overruling Thtnt^- 
sou V. Waithman, 3 Drew. 628) ; Williams v. Smithy 
4 H. & N. 559 ; Wright v. Greenntyd, 31 L. J. 4, 
Q. B. ; U. V. The Inhabitants of St. Sepulchre, 28 
L. J. 187, M. C. The principle of all these cases is 
that a statute shall not be construed to deprive any 
one of a vested right. [Dr. Lushimgton. — What 
vested right do you claim hereVJ The right of the 
ownere of the Ironsides, that tlieir ship should not be 
arrested upon a claim of this kind. When they en- 
tered into tho contract of the bill of lading they did 
so relying upon the then state of the law that their 
ship was not liable to arrest for any breach of the eon- 
tract, and that fact may have affected the rate of 
freight. The arrest of a foreign ship for a large 
amount is a very serious pecuniary injury as a 
matter of fact. The Ironsvles hns already been 
under arrest some weeks, and compensation for 
this loss cannot be recovered unless the arrest was 
made maid fde. The same rule is applicable to 
statutes relating to procedure : {Pinhom v. Sonster, 
8 Ex. 138 ; Hughes t. Lwnley, 4 El. & B. 558 ; 
Vansittart v. Taylor, 4 El. & B. 910; Mayor of 
Berwick v. Oswiild, 3 El. & B. 653.) The case of 
The Alexandrr, 3 W. B..b. 288, which mny probably 
be relied upon by the otli«r side, whi« decidfd before 
the case of Mwm v. hnrdeny and then-fore canuot 
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prevail af^ainst the weight of the other authontiea. 
The liabilities itnposed by the contract ought not Ut be 
increased by a statute subsequently C4)niing into 
operation. 

Brettj Q. C. and E. C, Chrhton contra.— The 
defts. appearing unicr protest are bound to show that 
the court has no jurisiiiction. They say that the pita.* 
cotton was burnt in the Mississippi or sold at New 
Orleans, but it may be that the 232 bales sold at 
Liverpool subsequent to the date of the Act coming 
operation belonged to the pits. At any ratC| one bale 
of the cotton has been canied into England, and that 
is enough to satisfy the terms of the Act. The word 
** carried ** is to be reiid as '* to be carried," otherwise 
the statute would give a remedy fi^r partial loss 
of consignee's goods by the negligence of the 
shipowner, and none for their total destruction. 
A statute is to be construed so as to have a reason • 
able intendment (^Ptrry v. Skinner^ 2 M. & W. 476; 
Afacdouffall v. PaUrs>n, 11 C. B. 769 ; Heg, v. Frost, 
9 C. & P. 169; Miiler v. Salotnons, 7 Kx. 54); 
and therefore the court will incline against so unreasonable 
a, conclusion aa is involved in this part of the defts.* 
argument. According to our contention thnt "curried** 
ts to be read as ** to bo carried,** the Iromidtt was 
the ship referred to in the section— the ship in 
which the goods were to be carried. The pits.* cotton, 
tliongh in fact conveyed in the Valentina, was in con- 
tiimpiation of luw carried in the Irontidet, It was 
carried for the Irontidea under the bill of lading, and 
it was transhipped for the interests of the owner of the 
fronsidts. and not on lichalf of the consignees of the 
cargo : (^Shipton v. Thornton, 9 A(i. & El. 334 ; Grey 
V. Gibbs, 2 H. & N. 30.) As to the retrospective 
operation of ihe Act, the authorities quoted by the defts. 
only establish the general rule (which is not disputed), 
that in this respect st:>tutes should not be construed so 
as to take away vested rights. The owners of the 
h'^ruide* were liable, in an action at common law, for 
tlteir breach of contract ; and the only effect of the 
statute is to m:ike their ship also responsible. As to 
a matter of procedure only, there can be no vested 
right. The true subject-matter of the enactment is 
not the contract or the breach of it, but the jurisdic- 
tion of this oouri. This statute is remedial ; it gives 
jurisdiction, and regulates procedure. Kemedial sta- 
tutes are to be liberally construed. The present case is 
in this respect ooncluded by the case of the Alexander^ 
1 W. Rob. 288. The same principle wasi followed in 
Wright V. /Ai/tf, 6 Jur. N. S. 1212. 

Milward in reply. — As to the terms of the Act, the 
Argument on tiie other side rests not upon the terms 
as actually ufed, but upon some intention supposed 
to lie involved in them. It is not absurd to suppose 
that the Legishiture has given no rem**dy for that 
which, up to the passing of this Act, was irre- 
mediable. The terms con be satisfied without in- 
cluding this case. Since the case of the Alexander, 
the decision of the Privy Council in the Buid Buccltngh, 
7 Moore P. C. C. 284, has determined that the lien 
m rem is abHolnte, and affects even an innocent 
purchaser. This statute, therefore, if cmstrued re- 
trospectively, may interfere with vested rights. 
Wright v. Hale dealt with a question of costs only— 
:i matter of procedure. The question involved in this 
case has reference to a contract entered into by a 
1'ureigTier in a foreign country before this statute 
'Was even passed. 

Dr. LuatiiNGTON.— The decision of this case turns 
nii-on the construction of the 6th section of the 
.Admiralty Court Act 18G1. [His Lordship then read 
the aoction.J It is quite clear that in the construction 
«if Acta of iParliament this court holdn itself Ixtund to 
adhere to the construction put upon any statute by a 
court of common law. If, therefore, a question u{)on 
iiio couatruction of a particular statute cornea uudw 



my consideration, and that very questioD has almiif 
been decided by the judgment of a oonrt of oomB-» 
law, I should yield to that jadgment, even if tcr 
own opinion did not coincide. Bat it doe* ov: 
follow from the observation of this rule as to ur 
particular statute, on which a court of commin 
law has pronounced an opinion, that the judfncci^ 
of this court is bound down with reapect to anoilur 
statute as to which a court of oommon lav Im 
said nothing. This court, io the interpretatiw 
of Acts of Parliament, proceeds upon tiie sosk 
principle as the courts of commoa law, and 
does not, I hope, depart from that priodptc 
in the exercise of its own discretion when a caie 
arises upon a statute as to which there has bon 
no decision at common law. In the general prineipk 
I entirely concur, namely, that, as a general rale, all 
sUtntes should be construed so as to operate prospM- 
tively, and especially not to take away or affect reiud 
right's. But, tru4 as this rule is, and generally ad- 
mitted as founded on common jostioe and 
authority, no one denies the power of tbeLegislatORta 
pass it if it think fit, and it has often thooghtfittt 
pass statutes having a retrospective opentioa. Tk 
general principle being borne in mindi, the qwBtim 
must always be, what intention has the LegiiliiM 
expressed in the statute to be constmed? Ttop» 
sumption is, that it is not retrospective— a prssniBplM 
which is more or less strong, accorcUng to the o^ 
cumstauces of each particular case. The qoalifiotM 
of tlie general rule seems indeed to have operated tf^ 
the mind of Parke, B. when he assented to the opiwi 
of the majority of the judges in the ease of Mimmi- 
Dtaden, 4 Kx. 42; and one ot the cuvuuUmi 
which I think is entitled to much weight drpne 
upon the consideration whether the statute is nw 
or not. I have looked at ail the cases cited so brik 
aides, but it is not necessary to examine then pir* 
ticularly. They do not and cannot afford an; ^ 
grounds to judge of the exceptions from the paei 
principle. The construction must depend "P^JJ 
words of the particular statnte itself to be omuMni 
and the special nature of the case. Fillt,astiiv 
facts of the case. The statute that I am caUfld ip< 
to construe is appointed to come into operstin* 
June 1st, 1861. The Iromidet sailed truB Sc 
Orleans on April 4th, 1861. The bOb of M 
were dated March 25th and 26th. On April 01^ 
when off the Mississippi, the ship took fire. Siie^ 
turned to New Orleans. Iler cargo, oonsisiiii|; of Stt* 
bales, was discharged. It was so m«ich danufsd tM 
only 250 b.iles could be sent on to Liverpool, thtf)*' 
of its original destination, and the great bnlk of u* 
car>;o was sold in New Orleans in May. Thi SM 
bales were shipped in another ship, the FsMii"i 
which reached Liverpool on Jnly 26th, 1861. '^ 
Irontides, the vessel which had ori^ally receiisd tki 
cargo, was repaired and came into liverpool vi^ 
another cargo in Dec 1861. She was sabseqM^ 
arrested by warrant from this court, bj the ownos * 
3U0 bales, part of the cargo originally shipped «i 
board her, the same not having been delivered accM^ 
ing to the bills of lading. It appeared that the pkfc 
could identify only one bale out of the 250 broegkt t> 
Liveqio-jl; other owners identified seYenteen. FerUt 
purpose of the present case a breach of contraet nttf 
be assumed, and two questions arise : firsts si t> 
the operation of the statute, whether, luoking at ^ 
facts of the case, to pronounce for the jariadictioa ^ 
the court would be to ^ive a retrospective opentioB ^ 
the statute, and if so, whether such retrespKtin 
ojieration is in accordance with the intention of the U^ 
lature; secondly, whether the rcuedj •» rtm, gi^^ 
the statute, can be rnfurced against the irk«iaA^ 
which did not bring any part of the Car>:o inte Esg- 
Vmud. Aa to tliQ lirst question. Anteoedtttly to ^ 
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e statute, tliis court could not have exer- 
isdiction ut »1I in this matter. I do not 
hud nut formerly such a jurisdic- 
; would not have ventured to exercise 
ireign ships have como into this country, 
er from negligence or some other 

not deliver the goods according to 
lading. The owners and consignees of 
1 great loss and had no practicable remedy ; 
lonrce was to sue the shipowner in a foreign 

is true that the shipowner, if in England, 
teen sued for breach of contract ; but in the 
Xj of cases that remedy was wholly 

It appeared too, in some cases at least, 
in all, that the owner of a British ship 

cargo to foreign countries was made 
the detention of his ship for any breach 

To remedy this evil, and to establish a 
ith foreign merchants, this 6th section was 
the statute. It does not in any degree 
ect the original contract; it only gives 

remedy. It takes away no vested right, 

is a misnomer to call the prior state of 
It name. I cannot conceive that a claim 
good a breach of contract — to commit 
1 impunity— can fairly be denominated a 
I am of opinion that, subject to all the 
rhich proceedings in rem are liable, the 
I operate upon all cases of this description, 
clined to think, in this individual case a 
luse it does not appear to me, at least not 
:here was any breach of contract prior to 
)ming into operation, and the cause of 

with the breach of contract. The fire 
breach, but the non-delivery of the 
ing to the terms of the contract. As to 
question, whether the Inmtides can 
(sponsible for the damage which has 

think it is true that the Valentina 
idered as in law performing the duty of 
. Assuming that to be so, I must con- 

the statute gives me jurisdiction, no part 
having in fact been carried into England 
d ship. The section begins by speaking 
ir or assignee of a bill of lading of goods 

port of England or Wales in any ship.** 
undoubtedly assignees of a bill of lading, 
if their cotton has been carried into Eng- 
> ; but in what ship ? In the ValeutifM, 
;ives a right of action in this court to 
'* for any breach of duty or breach of oon- 
art of the master of the ship. What does 

? It must refer to the ship antecedently 
lamely, the ship in which the goods are 
iugland. That ship in this case will not 
iejf, but the Valtntina. I am. of opinion 
diction conferred upon the court is con- 
rrest of the ship, in which the goods are 
England or Wales. The terms of the 
r to require this interpretation, and I do 
If at liberty to give it any other meaning. 
ist therefore pronounce agahist its juris- 
s case. There will be no order as to 
stion raised being upon a recent statute, 
tpressionii and of considerable difficulty, 
octor for the pits. 
:tor for the defls. 

July 7, 1857. 
Tub Bekbice. 
e/erence to registrar and merchanla — 

Costs, 
tde hy the pits, involved the investigation 
ixpenses to a great amount incurred in 
i of the collision. The registrar dis" 
re than one-tliird of the pU*,' claim^ the 



greater portion of the items to disallowed being ex- 
penses unth reference to the saloage, which were not 
chargeable as between pit, and tteft. : 
Heldf that the usual rule as to tlte costs of r^erence 
should not prevail in this case, and that the pits, 
were entitled to their costs. 

This was a consolidated action for damage, brought 
by the owners of the Effort and owners of portion only 
of the cargo ou board her. 

Tlie Court pronounced for the damage, and referred 
the accounts and vouchers to the registrar and mer- 
chants. 

The collision took place in the Irish Channel, and 
the Effort was so much damaged that she was aban- 
doned by her master and crew. She was subsequently 
foimd bottom upwards, and towed into Waterford. The 
owners of the Efort agreed the amount of salvage at 
1400/1, and the owners of the cargo paid their averago 
contribution. 

In order to ascertain the amount of compensation 
due to the pits, it was necessary to consider— first, th» 
gross value of the pits.* property immediately prior t» 
the collision ; secondly, the proportionate amount of 
salvage due (as between pits, and deft.) upon that 
property ; thurdly, the amount for which the property 
sold in its damaged condition. The pits.* estimate of 
the balance as the amount due to them did not 
amount to two-thirds of the amount allowed by th* 
registrar. 

The totals of the several accounts were as follows :— 
Gross value of freight 
and cargo at the time 

of collision and ave- Allowed by 

rage actually paid in n>ffl8trar. 

respect of salvage ... £6521 7 11 £5503 lb S 
Deduct amount of pro- 
ceeds of sale of ship 
and cargo 3609 9 10 3609 9 10 

2911 18 1 1894 8 10 



Total, including the value 

of effects of master and 

crew 2992 14 10 1975 5 7 

The sum of 1017/. 9«. Sd., more than one-third 
(997/1 lU. 7d) of the amoimt claimed, having been 
disallowed, 

Dr. Spinks, on behalf of the defts., moved the court 
to condemn the pits, in the costs of the reference. 

Dr. Twiss appeared for the pits. 

The CouKT rejected the motion with costs 

Tebbs and Son, proctors for the pits. 

Pritchctrd and Son, proctors for the deft. 

March 4 and 1 1. 

Thb Dom Fka:(ci8CO. 

Inspection of documents — Secrets of trade — AdmiraU}f 

Court Act 1861, s. 17. 
In a suit for damage to cargo^ it is no answer to a 

claim for production of letters with reftrenceto the 

shipment of the cargo that those letters disclose the 

private scores of their oumers. 

This cause was instituted against the Don Frttncisco 
in resp«H:t of damage to certain portions of the cargo, 
consigned to the pit. Mr. John Meek, of Liverpool. 

The case was before the court on a previous oc- 
casion with respect to the deft.*s right to plead a set- 
off : (see 5 L. T. Rep. N. S. p. 460.) 

The cause was instituted under the 6th section of 
the Admiralty Court Act 1861, and the deft had^ 
under the provisions of the 17th section of that Act, 
obtained an order compelling tiie pit. to answer cerUun 
interrogatories made ou behalf of the deft. The fourth 
of these interrogatories was us follows: — 

** Have you received any letters from the said Mr. 
George Meek (the plt.*s partner m Havanna), referring 
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to the shipment of the cargo of the Don Francuco or 
otherwise referring to the said cargo and ship, and 
if jea, state the dates of all these let ten and what 
objection, if any, you may have to produce them.** 

To tliis the pit. answered, ** I object to produce 
my correspondence with Mr. George Meek. It has 
not, in my opinion, any relevancy to the matters in 
dispute " 

Upon an application on behalf of the deft the court 
ordered the pit. to file a further answer to the said 
fourth interrogatory. The fiuther answer was, in 
substance, as follows : — ** I have received five letters 
from Mr. George Meek« in which the shipment of the 
cargo of the Lwi Francisco is referred to ; the said 
letters are dated respectively. [The dates were then 
given.] I object to produco those letters or either 
or them, because they disclose the private secrets of my 
business." 

Cohen^ for the deft., objected to the sufficiency of 
this answer, and contended that it did not state that 
the secrets if known would injure the pit. in his 
business ; that ttiose secrets might be the vexy inror- 
mation which the deft, was seeking, and which he was 
by law entitled to obtain ; that by the 17th section of 
the Admiralty Court Act 1861, this court has the same 
powers as to compelling discovery, which are possessed 
by the Superior Courts of common law, and those are 
the powers possessed by the Court of Ch. : {Telford y, 
Rwiern^ 29 L. J. 867, Ch. ; 7W% v. Eaaton, 18 C. B. 
643; 25 L. J. 293, C. B.; GooiiaUi. UuU^ 1 »im. 
K B.155; 20L.J. 132, Ch.) 
V, Lushington contra. 

Dr. LvsHiNOTON. — So far as this court is concerned 
the present suit is novel, and so is the question imme- 
diately before the court. [The Court then read the 
17th section of the Admuralty Court 1861.] By 
reason of this section the powers of this court are, 
I apprehend, similar to those of the courts of 
oommoQ law, and the general rule which there 
prevails is, that all documents connected with 
the cause and in the possession of either pit. or 
deft, shall be produced to the other party. By the 
amended answer it is admitted that the pit. possesses 
five letters connected with the present case, and 
according to the general rule, therefore, they ought to 
be produced. None of the cases cited are exactly 
identical with that which now demands the considera- 
tion of the court, but on the other hand there are some 
in which the circumstances are much stronger than 
those now before it Mr. Meek states that the 
documents asked for would disclose the secrets of his 
business. I am of opinion that this b no answer 
to the defu's claim; for though no case has been 
cited in which such an excuse has been disallowed, 
there are many in which objections founded upon 
stronger reasons have nevertheless been overruled. 
The documents in question must, therefore, be brought 
into the registry. If the pit. wishes to seal up any 
portion of the correspondence as not having reference 
to the present suit, he may do so upon making the 
usual affidavit. 
Toiler (or the pit. 
Pritckard and Sons for the deft. 

Tuesday^ March 11. 
TiiK VVarbior. 
Veuel wrecked— Ducharge of erew—Subaequeni 
Molvcu/e by the crew. 
The emUract wiUi the seamen may be dissolved by the 
abandonment of the vessel, or by the ad of the 
master dismissing them from their employment. 
A vessel having got upon some rocks, and U being most 
improbable that she could ever be rescued, the con- 
tract with the seamen is not thereby concluded, but 
it u their duty to stay by the ship and assist in saving 
her ami the oar go on board. 



If the master of a vessel, though act 

to the interests of the owners of carg 

the creWj they would, unlesi they were 

misomduct, be entitled to avail them» 

discharge^ so as to claim salvage remt 

subsequent services to the vessel or cart 

The Neptune, 1 hagg, 236, and the 

Jur. 576, fuUowed. 

This cause was brought by the crew c 

ship Warrior for salvage remuneration 

services rendered te the cargo of the vessel 

had, as they alleged, been discharged froi 

master. The Warrior, a screw i»t«ami> 

to ttte Peninsular and North African Ste; 

pany, sailed on Sept. 1, 1860, from 

Lihbon, Cadiz, &c., and on the 18th of 

while on the return voyage, and engagi 

at the launch of a new Spanish ship, be 

sequence of an acddtrnt to her screw, u 

and, in spite of every exertion, settled dow 

a total wreck. The pits, alleged that t 

tiiereupon abandoned, and that on the dj 

the 19th Sept., they were discbarged i 

wages ; that they were then applied to 

mate to render assistance in saving thi 

that they were so employed from Sept. 

during which time they rescued, after vei 

tions, nearly all the cargo. The defU 

the. pits were discharged, or that their wi 

as alleged, or that they were applied t 

mate to render assistance. The defts., od 

contended that the services rendered were 

the pits, as the crew of the steamer and b 

master. 

The present suit was defended only by 
cargo, and the value of their property sai 
10,0001. 

The QueeiCs Advocate and Spinks ap; 
pits. 

The Admiralty Advocate, Deane, Q.C. 
for the defts. 

Dr. LusHiKOTOM.— Nothing is further 
position than to relax the law as it was 
Lord Stowell in the case of the Neptune 
in the slightest degree withdraw any of tl 
which I myself made in the case of 
The question on the present occasion it 
drcnmstances of this case bring it within 
so enunciated. This case is somewhat i 
is a proceeding on behalf of the mat 
othera of the crew, against the owners 
for saving a certain part of the propert} 
vessel of which they were the crew, 
petition was given in on their behalf, in 
facts were detailed ; but, strange to & 
furnished with no evidence whatever si 
comes from the salvors themselves, 
becaiu^e the court can take no fact 
suspicion, ingenious argument and imagi 
pains had been taken to get it, competent 
have been procured had the parties thouj 
It appears that, on the 18th Sept., 
while lying at Las Palmas, thought i 
launching a Spanish ship, and, from son 
am not aware of, the Warrior got on 
what happened is stated in the prot 
** We could not receive any assistance 
the Spanish boats — ** and, in consequ 
rior struck on tlie rocks, and in half a 
full of water." Under these circumsti 
least a matter of extreme improbabiltt 
ever would have been rescued from th 
she WAS in. £verythiDg was done thi 
to protect the property, namely, by ha 
Spanish soldiers on shore, and leanng 
\\»MX^ sftVnv^ «&\]bk»^ could be left witl 
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TiiR Castor. 



[A DM. 



s. mils being the atate of the case, upon what can 

seATnen rely fur being relieved frum the tenns of 

Lr eon tract, which would have compelled them, as 

si3 l>eeiA truly atated by the Admiralty Advocate, to 

f ^y the ship, an(l assist in saving her and the 

go OYX board ? Such a contract may be dissolved 

icr l>y the occurrence of circumstances which would 

9TA^^ salone as a disisolutioo of the contract, or by the 

; of tH« master dismissing the sailors from his employ- 

•nt if lie thinks fit and there are reasons in his judg- 

»0t for ao doing. With reiipect to the abandonment 

•on tlie present occasion, I should be sorry to go the 

ngiii of saying, looking at the facts, that there was 

kch »z\ abandonment of the ship as would justify the 

>*i«*^«i in saying the contract was at an end, and they 

r€re t&o^ bound to render further assistance. And if 

b^ ^Ase rested entirely upon the fact of the ship having 

j«en Abandoned, I should have bef?n inclined to come 

to tu« conclusion that the seamen were bound by the 

«**'r**ct. Was there then such a de focto dissolution 

of »*e contract by the master as rcleaj«ed and dis- 

. ^J?^.^ ^^^ ™«n ? Was it a homafiie act on his part ; 

•jji *f it was not a bona fitU act, how far does it 

s>»^t tlie seamen ? I apprehend, as a matter of law, 

^jV^»jiter hat full and ample power to exercise his 

~***ion in dismissing his crew if he thinks fit so to 

^ It is tnfe the master might exercise the power by 

- TUJl^ }^ fof the interest of his own owners and by 

**«lving the interests of the owners of the cargo, but 

™t be hat the power I have no doubt. How stands 

T~* ,^*ct? I have several affidavits swearing in most 

^^nct terms that the master did, on the 18th Sept., 

f^'^Wge them ; and then, in addition to that, I have 

f^ of their signatures attested by the Vice-Consul, 

-^'^ Houghton, showing that the crew had been so 

^*^Harged. Against that testimony, what evidence 

?* th«re ? None whatever. I have surmised, and I 

2|^^e thought that it ought not to have been done, and 

^•t it was done to the ii\jury of the owners of the 

rVSo ; but to say that it did not take place would be 

J^'^g eontraiy to every principle of law when I find 

r*^ fact is as stated, and to every principle of equity 

y^^^ which 1 eonld rely where there is no oon- 

Jj^dictoiy evidence. There is no principle more true 

^^ that evidence nnoontradicted must be relied upon 

^'^^ it appears that the parties have been guilty of 

'.^ory. Half the cases that are decided must be 

' 2 ^^i^ on evidence that is uncontradicted. Therefore 

"^ have no hesiution in saying that the statement of the 

'^arinen must bo taken to be true, so far as relates to 

^lit dissolation of the contract. Mow, I must say that 

"^ view the dissolution of a contract under these circum* j 

I with some surprise, and, perhaps, not without 

B suspicion. I have some doubt as to whether the 

^toaster, looking at the state of the property, was justified 

^R the Btep he took. Not that I apprehend the ma.ster 

%boDght the ship would ever be able to carry the cargo 

%o this eoantry. Considering the place where the vessel 

"^ras lying, and that she was full of water just after she 

«ame on the rocks, 1 do not apprehend that he enter^ 

lained any such expectaUon ; but I think he must have 

JBDOWD this, that he wai entitled to have the services of 

the crew, and that he was entitled to continue the con<^ 

tract for the purpose of rescuing as much of the ship 

and car^ as be could. I think those were nearly the 

irorda used by Lord Stowell in the Neptune, I do not 

distinctly see under what just and legal grounds he did 

diaaolve this contract. It that be so, it raises another 

question. I now presume that the argument on behalf 

of the owners of the cargo is true— the argument they 

iaiisted npon raiang — and that they have given the 

«mrt more complete and direct proof of the conni- 

vnnoe of the matter in the discharge of these men 

fgr tJie aaka of pnteeting the owners of the ship 

•BfaHt the ewncn of the cargo. I will presume 

ttat TImi, bow will it affiKt the seamen? Can it 



for a single moment be contended tlmt seaineii are 
responsible fur the conduct of the master, unless they 
are parties to his misctmduct, or uiilesn liotli the parties 
Jiiined in a conspiracy to commit fraud? I cannot 
bring my mind to think that I could visit the seamen 
with the cuuMquences of the master's mihcunduct ali>iie 
ia this respect, J^ouking at what seamen are, indc 
pendent of the general principles of law, it is nut fur 
them to que^tion the master's conduct ; and, generally 
speakiu};, they are utterly and entirely incap.Hlile of 
diving into matters of this description, and ascertaining 
for what purpose certain measures arc adopted. I am 
cif opinion in this case, that the master did dissolve the 
contrart, and if so the seamen were perfectly at liberty to 
undertake any contract, whether of a salvage nature 
or not. They did undertake this service at the request 
of the mate, and I am entirely at a lo^s to understand 
vfhy he was not examined. But that will not destroy 
the claims of the salvors. They seem to have exer- 
cised the best means they could under circumstances 
of a somewhat trying nature, and eventually did brinf; 
cargo of considerable value in safety to the shore. I 
think, upon this view of the ca.se, I am called upon to 
give something in the nature of a reward fer their ser- 
vices ; and the sum I shall give them, looking al all 
the circuiujttances, is 40U/. and costs. 

The C2rieea'« .^c/coco/e.—Tbey are anxious to have 
it allotted. 

The C<iURT. — It must be according to their ratings 
on board the ship. 

T. R. and (7. liurchetU proctors for the pits. 

Jenner and Djfke, tor the deflls. 



March 16, 1859. 

(Before the Court and Tkiicitt MAsrsBa.) 

Tub Castor. 

Collisim not thefauU of the nuuUr or crtw^Pilot im 

charge— Cott$. 
The damage done bg a coiiisum not being attributable 
to the matter and crew qf the vessel doiftg the 
damage^ held tltat, whether the ooUision was the 
result of accident or the fault of the pHut, the suit 
against the owmers of such vessel umst be dismissed 
with costs. 

About 3.30 p.m. of the 1 1th Oct. 1858, the Ham- 
burg screw steamship Castor, 450 tons, on her waj 
from Hamburg with a general cargo and passengers for 
London, and in charge of a duly licensed Trinity pilot, 
brought up with her port-bower anchor and ^5 fatlioms 
of chain in Woolwich Beach, in the river Thames, a 
quarter of a mile from the barges or dununies attached 
to Woolwich pier. She subs«|nently came in contact 
with the dummies, occasioning some injury, fur which 
their owners now sought to recover. It was contended 
on behalf of the Castor tliat her master and crew were 
not at all to blame or responsible for the measures pur- 
sued, as the ship was in charge of the pilot, whose orders 
by them were implicitly and promptly obeyed. Soma 
witnesses were examined vivd voce. 

Deane, Q C. and Spinhs appeared for the owner 
of the dummies, Addams, Q.C aud Twiss, Q.C. for the 
Casttn; 

The CouHT, without formally addressing the Elder 
Brethren, said:— The Trinity Matitors are clearly of 
opinion that the master and crew of the Custur are not 
in the slightest degree to blame for this collision, and I 
entirely concur in that. The consequence of that 
opinion is that, whether the collision was the result of 
accident, or the fault of the pilot, as the damage is not 
attribuUble to the master and crew of this ship, I must 
proDouDce against this actun with coats. 
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The Wild Ranokr^Thb Aldion— Thk Pekrusss. 
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^farch 18 and 27. 

Thk Wild Ranger. 

Jkmutge^^LimiUd liability — Merchant Shipping Act 

1854, «. 504, and Admiralty Court Act 1861, «. 13 

— Security for costs. 
Damage by collision on the high seas between a foreign 

and an English vessel. Jn a suit by the oumers of 

thu foreign vessel to obtain a limitation of liability 

to the value of such vessel^ no freight having been 

earned: 
Heldf that the owners of the foreign vessel mtut give 

security fur costs. 

On the 3rd Jan. 1862 a coUuion took place on the 
high seas between the American vessel Wild Hanger 
and the British sliip Coleroun. 

On the 11th Jan. 18G2 a cause of damage was in^ 
stituted in the sum of 35(K)/. by the owners of the 
Coleroon against the Wild Ranger^ and buil having 
been given the latter vessel was reletised. She was 
subseqaently arrested in a suit instituted in the sum 
of 9000/. by the owners of cargo on board the Coleroon^ 
and she still remains under an est. On the 27th Feb. 
1862 the court pronounced that the Wild Hanger was 
solely to blame for the collision. 

The owners of the Wild Hanger thereupon filed a 
petition stating the above facUi, and that no freight had 
been earned on the voya);e which was in prosecu- 
tion at the time of the colIiMon, and praying the 
court to limit the liability of the owners of the Wild 
Ranger in respect of both actions to the value of the 
vessel. 

The petition was filed under the provisions of the 
9th part of the Merchant Shipping Act 1854, and of 
the Admiralty Court Act 1861, s. 13. 

Tiie material sections of the 9th part of the Merchant 
Shipping Act 1854 are sects. 504 and 514. 

Sect. 504. — Ko owner of any seagoing ship or share 
therein, shall &c., where any loss or damaf;e is by reason 
of any such improper navigation of such seagoing 
ship caused to any other ship or boat, or to any 
gooids, merchandise, or other things iihatsoever on 
board any other ship or boat, be answerable in 
damages to an extent beyond the value of his ship, and 
the freight due or to grow due in respect of such ship 
during the voyage, which at the time of the happening 
of any such events as aforesaid is in prosecution or 
contracted, subject, &c. 

Sect. 514. — In cases where any liabihty has been 
&C., incurred by any owner in respect, &c., of damage 
to ships, boats, or goods, and several claims are made 
in respect of such liability, then subject, &c., it shall 
be lawful in England fur the High Court of Ch., 
&c, to entertain proceedings at the suit of any 
owners for the purpose of determining the amount of 
such liability, subject as aforesaid, and for the dis- 
tribution of such amount rateably amongst the several 
claimants, with power for any such court to stop all 
actions and suits pending in any other court in relation 
to the same subject-matter, and any proceeding 
entertained by any such Court of Ch., See may be sul>- 
ject, &C., to such regulations as to, &c, requiring 
security from the owner, and as to payment of costs 
as the court thinks just. 

Admuralty Court Act 1861, s. 13.~ Whenever any 
vessel, or the proceeds thereof, are under arrest of the 
High Court of Admiralty, the said court shall have 
the same powers as ore conferred upon the High Court 
of Ch. in England by the ninth part of the Merchant 
Shipping Act 1854. 

The owners of cargo on board the Coleroon^ by their 
answer, insisted that the provisions of the above Acts 
were not applicable to the present case, the collision 
having taken place upon the high seas, and the Wild 
Ranger being an American vessel ; and that, at all 
events, the latter vessel, not being under arrest at the 
time of the institution of the second suit, her owners 



were in that suit liable to the extent of hervbok^ 
value. 

K C. Clarkson, on behalf of the owneti of tbc 
cargo on board the Coleroon^ now moved the court t» 
order the owners of the Wild Ranger to ffn ueoritj 
for costs. 

Wambey^ contra, contended that his parties wot 
in fact defu. in the whole proceedings, the actions f«r 
damage having been instituted against them ; that if 
Ills parties were pits, the court would not compel tbm 
as pits, to give security for costs already incnmd 
iOxendon v. Cropper, 4 Dowl. 574); and that, at iQ 
events, the application was too late, as it sboold hm 
been made at the commencement of the soit : (Tk ■, 
Canon, 6 Jur. 351 ; The Volant, 1 W. Bob. 384.) I 
Dr. LusHiMOTON (after stating the facU of tb | 
case).— In exercising a jurisdiction so recently ooo- 
terred upon this court, and similar to that bestovel 
upon the Court of Ch. by the &lerchant Shipping Aft 
1854, I am exceedingly an lioos to follow, as fvM 
possible, the practice adopted in the latter court Ik 
result of inquiries which I have caused to be made ii^ 
that there is only one case similar to the prosnt 
In the case of Cope v. Doheriy, (a) the Court of Ck 
ordered the foreigner, who claimed Uie benefit of tk 
Merchant Shipping Act 1854. to give secority Istk 
extent of 100/. Though I have some doubt about the 
propriety of such an order, still I think the two co«^ 
exercising in this respect a concurrent jurisdkliiir 
should act as much as possible in conformity with e«h 
other. I therefore direct tecuritj to the extaot d 
100/. to be given in the present case. 
Rothery, proctor for the owners of the Cokroe^ 
Jenner and Dyke, proctors for the owners of cn^ 
Thomas and Capes, proctors for the ownot of tki 
Wild Ranger. 

Thursday, Mcarck S7. 

The Albion. 

Questions between co-owners of ve»$d — Aocami^ 

earnings — Sale, 

In this case the pit, Mr. W. Dunning, of Upw»y 
the county of Dorset, was owner of eight shares n* 
the deft, Mr. F. W. G. WilUhure, of Newcastle-sp*- 
Tyne, was owner of twenty-eight shares of the sdmwr 
Albion, of the port of Weymouth. The pit h^jj 
tiled his petition under the provisions of the Adnata^ 
Court Act 1861, 

Pritcfiard, ex parte, on beh^lf of the pit and ■!• 
the consent of James WiUshire, owner of eight i^J 
and Elizabeth Hillier, who churned to be e^vsml 
entitled to four shares of the schooner, moved fi» ^ 
account of the earnings of the vessel since Nov. 185V 
and for a sale. 

The Court (the deft, having had notice of tlt^ 
motion and not appeared) granted the appUcatioD. 

Deacon, proctor fur the pit 

W. L. liarle, solicitor for the deft. 

Wednesday, April 17. 
Tub Peerless. 
Damage —Reference to registrar and merekants—O^ 
On a reference to the registrar and merchants it * 

damage cause, more than one fourth, f*^ ^^Jf^ 

one-third of theplU' claim having been Saalkm' 
Held, that each party must pay his own costs. 

This was a cause of damage, and was brougW of 
the European and American Steam Shipping Coinp«T 
(Limited), the owners of the screw-staamer Jfj*t 
against the ship Pterless and her owners. The cotta** 
took place in tlie river Hooghly, near Galcntta. 

On the 30ih Jan. 1860 the Court pronoonori « 
favour of the pits., and upon appeal to the Jnmg}^ 



(a) This case is reported as to the geDeral merits Sa *^^ 
J. 367, bat ttie order referred to above Is not ttMsnO" 
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ht Privj Council, that decision was 

ice to the registrar and merchants, the 
tie pits, amounted to 828iL 3«. \0<L, 
X bj his report allowed the snm of 

idooaUe, on behalf of the pits., moved 

he reference. 

>r the defts. 

ffisidered that the nsnal rule as to the 

ence when more than one-foorth onlj 

8t prevail in this cose, and rdfosed to 

A to costs. 

e pits., Pritehard and Son, 

e defts., TMs and Son, 

Thurgday, April 18. 
The Stkathallan, 
res — Disputed accoMHis — Cotts of 

reference, 
f the accounts in a master's stdi for 
\an one-half of the owner's daim of 
arljf two-thirds of the master's e/otm, 
d. Charges of immorality were made 
s^ hut not sustained. The court, 
Mt the master had at the utmost 
nljf of extravagance, alloteed him his 
'eretuie, 

lose of wages, and was promoted bj 
ion, late master of the said vessel 
nst Edward Harwood, of VVaterslade- 
It J of Middlesex, her owner. A claim 
iled bj the pit, and a counter-claim 
e defts., the counter-claim and proofs 
isisting chieflj of charges of a very 
gainst the roaster. There were also 
»t him of having wasted the ship's 

wages contracted for were at the rate 
num, and tlie accounts investigated 
>f money amounting altogether to 
1 claimed bj the master amounted to 
' which the registrar allowed the sum 

The set'off claimed bj the owner 
\Lf which ihe registrar bj his report 
n of 196/. 13s. 6d, The charges of 
irithdrawn. 

ivocate, on behalf of the pit, moved 
tie reference. 

contra. 

msidered that the master had at the 
tf of extravagance as to the ship's 
Jbat he was entitled to his costs of 

SonSf proctors for the pit 
>r for the deft. 
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and 



OTHERS. r. The NoRTH-EAarEBN 

kAILWAT CUHPAMT. 

dock company — NegUgtnoe, 
'S of a ship, and defts, the pro- 
hs and a basin connected therewith, 
* charge tolls for their use, and 
I that the docks were JU for the 
vessels of 1000 tons burthen and 

nectedwith a tidal rivei' by a basin, 



which was still incomplete and in a state qf excava- 
tion, A channel of about 540 feet in length had 
been cut to about the depth of the dock sUl of the 
width of seventy feet from the dock to the entrance 
to the river, a bank being left on either side. At 
high water the whole of the basin was covered, a$td 
no public ntttice of its state had been given, nor had the 
channel been marked by buoys or otherwise. The pits.* 
vessel, a barque of 674 tons, entered the dock un- 
laden, and having taken a cargo of coals she was 
attempting to come out at high spring tide, whenshe 
grounded on one of the banks of the channel; apilot 
was in charge, and there was no mismanagement on 
the part of the crew : 
Held (affirming the judgment of the court below), that 
it was the £tiy of the d^fls, to take reasonable care 
thai their dock and bann were kept so free from 
obstruction as that those using them might do so with- 
out danger to their lives or property ; that they 
had under the above circumstances been guilty of 
a negligent breach of such duty, tmd were liable in 
an action brought against them by the pits, for the 
lost of their ship. 

First count— That the pits, were owners of a vessel 
called ^iio New Zealand, loaded with coals, and the 
defts. were the owners and proprietors of a dock and 
basin, made by them under the provisions of certain Acts 
of Parliament, and were entitled under tlio same to 
receive rates and duties in respect of vessels using the 
dock, and all vessels using the dock necessarily passed 
thereto and therefrom through the basin called the low- 
water basin, yet the defts. neglected their duty iu that 
behalf, and although they knew that the basin was, by 
reason of the irregiilar depth of the bottom, and of ac- 
cumulations and ridges of earth and stone across the 
same, in an unfit and dangerous state for vessels per- 
mitteid by them to navigate the same, did not take duo 
and reasonable care to put the same iu a fit state for 
that purpose, but negligently permitted the basin to be 
used whilst the same was in an unfit and dangerous 
state to be navigated, insomuch that the pits.* vessel, 
in endeavouring, with the defts.' permission, to pass from 
the dock through the basin with her cargo, necessarily 
struck upon the irregular bottom of the basin and upon 
the ridge of earth and stone so left, and suffered great 
damage. And the defts. further neglected their duty in 
this, that havingthe entire control of the dock and basin, 
they negligently and wrongfully permitted the basin to 
be opened for navigation of vessels of thesiae and draught 
of water of the vessel of the plts.,when the basin was, as 
the defts. knew, in an unfit and dangerous state to be 
navigated by such vessels, in consequence of the ridge 
of earth and stone Ijfing across the same, whereby the 
vessel of the pits., whilst lawfully in the basin, and 
being navigated through the same by the permission of 
the defts., struck upon tho ridge of earth, &&, and was 
consequently damaged, &c. 

Second count — That the defts. were empowered by 
certain Acts of Parliament (of 17 & 18 Vict) to make 
and maintain a certain dock and low-water basin, 
through which basin all vessels using the dock neces- 
sarily passed, and were entitled to chaige and receive 
divers rates and duties in respect of vessels using tho 
said dock, thereupon it bMaine necessary and was 
their duty to take due and reasonable care to make 
and oonstnict the said basin, so that it might be, 
when opened for public use, in a fit and proper state 
to be navigated in safety by vessels lawfully using 
and passing through the basin with the permission of 
the defts., yet the defts. neglected their duty, and did 
not take such due and reasonable or any care in and 
about the making and constructing of the basin, &c., 
but conducted themselves so negligently and carelessly 
that, at the time when the same was op«u for public 
use, a large ridge of earth and rock was left T«in»\tw-> 
ing in the haa«a, and Va counef^^'tv^ ^«t^1 ^^^^oaxv- 
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I^Htion of the basin was unsafe and dangerous, inso- 
much that the pits/ vessel, whilst lawfuUj in the 
iMsin, in endeavouring to pass out, &c. struck on the 
earth, &c and was damaged. 

Third count. — That the pits, were possessed of a 
vessel called the New Zealand^ and the defts. were 
proprietors of a certain dock and basin, beinj; the sole 
ncce^s to and from the said dock, and it was there- 
upon agreed between the pits, and the defts. that, in 
•consideration of the pits, using the dock for their 
vessel and paying to the defts. certain dues and charges 
in respect thereof, the defts. would take due and rea- 
sonable care to keep and maintain the basin in a fit 
state to be navigated in safety by the vessel, and, 
although the pits, have done everything necessary to 
have the agreement performed by the defls., yet they 
liave broken their agreement in thin, that they did not 
take due and reasonable care to keep the basin in a fit 
state to be navigated in safety by the pits.' vessel, but 
wholly neglected so to do, and suffered the same, by 
their negligence, to be in an unfit and dangerous state 
to be so navigated, whereby the pits.* vessel, while 
navigating the busin, was wrecked, &c. 

Pleas. — ^To the first and second counts, not guilty. 
Secondly, to the first count, that the said basin was 
not, by reason of the irregular depth of the bottom 
and of great accumulations and ridges of earth and 
stone across the same, in an unfit and dangerous state, 
9A alleged. Thirdly, to the third count a traverse of 
the agreement allegwL Fourthly, to the third count, 
that the defts. did take due and reasonable care to 
keep the basin in a fit state to be navigated iu safety 
by the pits.* vessel, and did not neglect or suffer the 
same by their negligence to be in an unfit and dan- 
gerous state, as alleged. Fifthly, to the third count, 
that the promise mentioned was not any express pro- 
mise, but one to be implied from the defts. allowing 
the pits, to use and navigate the said dock and basin, 
and from the defts. receiving from the pits, the said 
dues and charges in respect of such use, under their 
Act of Parliament; that the pits, had notice of the 
state of the basin, and mighty by the exercise of rea- 
sonable care and skill in navigating their vessel, have 
avoided all damage to the vesj^el from the alleged unfit 
and dangerous state of the basin, and that all the 
damage was occasioned by the careless imd negligent 
manner in which the vessel was navigated by the pits, 
through the basin. Issues thereon. 

The cause was tried before Cockburn, L. C. J., at 
the sittings in London after Hilary Term 1860. It 
appeared that the action was brought by the pits., the 
owners of the barque New Zealand, against the defts. 
as proprietors of the Jarrow Dock, for the loss of that 
ve:»el in coming out of the docks through the negli- 
gence, as the pits, alleged, of the defts. The defts. 
were empowered by the 17 & 18 Vict, c clxiv., to 
construct the docks in question on the south side of 
the river Tyne, near South Shields, and, by sect. 45, to 
levy certain tolls on ships using the docks, on their 
being ready for their reception. The docks were 
opened on the 3rd March 1859, advertisemehts and 
handbills being issued by the defts. announcing the 
docks as ready for the reception of vessels of 
1000 tons burthen and upwards. The New Zeafand, 
a barque of 674 tons register, entered the docks on 
the 9th of March, and, after being laden with coals, 
attempted to go out on the 19th March, the day 
after the full moon. She left the dock by the direc- 
tion of the dock-master a little before high water, 
and got safely through the lock into what is called 
the low- water basin. This basin contained about 
9 acres ; the entrance from it into the river Tyne, be- 
tween two jetties, was 120 feet wide; but in the 
formation of the works an embankment had been left 
in the basin, which was still in the course of removal by 
dred^g, &c., and the channel between the jetties had 



only been excavated to the width of 70 feet, kiiiigi 
bank on either side of 25 feet width. This Aaaii 
70 feet was continued, but not in a direct line, fns Ik 
entrance of the ba&in to the month of the dodL, k 
distance being in a direct line 540 feet. At tistiK 
the New Zealand went out the whole of ^ bun w 
covered with water, and the depth of water m&M 
on the sill of the dock was 24 feet 6 ndm, Ik 
channel, however, was shallower, and the baik««B 
side of it rose immediately about 9^ feet TheAi 
Zealand drew fr«^m 19 feet 6 inches to 19 fectlOiidha 
No notice had been publicly given of the stits d tb 
bottom of the busin, nor was the chaaselBiaUirt 
by buoys or other indications. One of the |te.« 
on board the .Yew Zeo/ojK^ which was under the ckip 
of a river pilot. When near the entrance to tiiekii 
she grounded and became a total wreck. 

The plU.* case was that the loss wis ooaad 
by the defts.' negligence in opening the docb ai 
allowing the navigation of the basin by a imi i 
the New Zealand's draught under the above ciic» 
stances. 

The defts rested their defence oo three groonii.*- 
Firstly, that the dock and baain were in a fit itit^s 
shown by the fact of the Orego$iy a larger veead, ei 
the same pilot, having got out safely on the 8th Us* 
with a similar tide; secondly, that eveo if aotslt^plhi 
fit, one of the pits.— or at all events, the piktt-w 
aware of the state of the basin ; and the defU «■ 
therefore not liable if, with a knowledge ^iktbH 
thoae in charge of the vessel chose to atlcmpt # 
passage; and thirdly, that the aoeidant wis eriist 
attributable to the fouling of the mddsr diaiu, ^ 
rendered the helm iminuvable at (be time wba^ 
ought to have been put hard aport. On this lut H* 
the evidence was very conflicting. 

The Chief Justice put several qocstioas ia vritiH 
to the jury, which, with their snswen, wm ■ 
follows: — (I) "Was there negligence in the i^ 
in opening the dock and buin before tkesk* 
of the ridge or bank had been removed, mi tb 
bottom of the basin rendered of unifonn level? i 
Yes.— Q. Or was it sufficient to leave a cbuedtf 
70 feet wide between the lock gates and thejw 
A. No.— Q. (2) Or in suffering the bans to xeasik 
an imperfect oondition, if by reasonable dilifipBil^ 
might have perfected it by tlie time of the aesiv 
A. Yes.— Q. (3) Or in permitting vesMlf, mLif 
daily a vessel of this burthen, po navigate Ike bdi^ 
its then condition ? A. Yes.— Q. (4) Or ii p«^ 
ting them to do so without notioe ss to the osss* 
extent of the channel? A. Yes.— If m^ 
either of these particulsrs establisbsd, farthff ^ 
tions necessary to be answersd :— Q. Did tkeesi*' 
tlie ship or any of them, or the pilot who hd^ 
of her, know of the oondition of the faeoB, ai^ 
there was only a particular channel in which I <| *^ 
necessary to keep ? A. The owners did not, W* J 
pilot did.— Q. Did the injury to the venel sriiBf^ 7 
from any negligence of the defts. ? A. Meiiiy^ 
Or did it arise either in the whole or ui aoy a^ 
degree from mismanagement or want of Beims*NP* 
those who had charge of the vesed ? A ^**^ 
material degree.— Q. Or from the acddentel** 
of the chains? A. No.— <). Might the d*"^ 
been avoided by the exercise of doe ears sud ^^ 
the part of those who had charge of the n$df ^ 
No." 

On these findings tlie verdict was entered k*** 
pits, (the amount to be settled oat of floort^ ^ 
leave to the deftit. to move to enter it for thea*^ 
point not inconsbteut therewith. 

A rule nisi having been obtained sceoidiD|^^ 
afler ailment, discharged. Againit UutdMi*' 
defts. now appealed. . 

Sir Fitzruy KtUfj, Q. C. {Tmi^^^^ 
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with him), for the app. — I do not 
86 of The Lancaster Canal Company 
. A. & £. 230 ; there tlie rule Uud 
ubt the trae and correct one. Neither 
urt to throw doabt on the coae of 
'>eihick, 12 Q. B. 439. There U a 
^een those cases and the present; in 
,he leaving the rubbish was clearly an 
!^or is it mj desire to dispute Gibbs y. 
Dock Compmiy, 3 H. & N. 164. But 
:ase the det'ts. are authorised by Act of 
brm locks and docks, and no time bemg 
t opeoiug, they, on the 3rd March, 
:k before it was complete. Assuming 
some danger caused by the existence of 
vessel of the large size of the New 
ink itself was not unlawful, but was 
se the embankment of the river Tyne, 
was being excavated. When that was 
bhe defts. proceeded to cut away the 
1 done so to the extent of seventy feet, 
>pen the dock. It is a question of law 
fts. were justified in opening the dock 
general. There is a great distmc- 
»bserved between ordinary locks and 
s external basin, which is in fact a 
r Tyne. There is nothing to prevent 
his description opening a dock before 
Here the ridge was removed, the bottom 
eve], and the channel was seventy feet 
opening the channel the defts. were 
;ligence ; it was a legal right they pos- 
*cks might well be ^t fur vessels of a 
t; it was incumbent on them to keep the 
ondition when once complete and opened, 
lothing to render it illegal for them to 
e docks are finally completed. The 

in to take soundings. Safety is a qoes- 
ennination of the pilot. It is said the 
vessel had no notice of the stato of the 

pilot had ; on whom was the burden 
iuing whether this vessel could or could 
I safety ? Why, on the owner and his 
>se the company before tlio vessel was 
the 19th March had said, " You know 
le channel ; it is seventy feet wide ; it 
letermine whether you can safely navi- 
d they then have been responsible ? The 
sk was as well known to the pilot as if 
nted on a board. Unless, therefore, it 

open the dock under the circumstances 
, there was no negligence. There was no 
n the company ; it was not for them to 
ither the vessel could be taken out or 
led entirely with the pilot. Then was 
of the pilot knowledge of tlie owner ? 
was not decided by the court below, 
ting here which amounted to a represent 
le channel was sufficiently deep tor this 
el ; and draught ci water does not de- 

;«• 

., Mamsiff^ Q.C., and CUashy^ Q.C., 
>t called on. 

— I am of opinion that the judgment of 
r ought to be affirmed. The det'ts. are a 
)we^ to construct docks for the use of 

1 to take tolls for the use ot such docks, 
them to their own purposes ; and their 

ke reasonable care that their docks and 
t so free from obstruction as that those 
^t do so without danger to their lives or 
w here an obstmotion was left across a 
»rtion of the tidal basin, and it was a 
t whether the leaving it in that state 
snee. The damage to the plu's ship in 
Ui9 dook WM In jBo laj ctasod \iif Um 
; Cm, 



fault of the pits., and I quite agree with what was 
said by my brother Hill in the court below. Gould the 
defts. be said, under the circumstances of this case, to 
be using reasonable care ? The jury have found by 
their verdict that they did not. I think this case is 
identical with Gibbs v. The Trustees of the Liwarpwd 
Docks^ and The Lancaster Canal Company v. Parnaby^ 
and that the company is responsible if they open their 
docks and do not take reasonable care to prevent 
vessels coming out from meeting with an accident 
such as here occurred. I thmk the judgment should 
be affirmed. 

PoUiOCK, 0. B., WiLUAics, J., Bbaicwsu« and 
CaAiTNEUi, BB., and Keatimo, J. concurred, 

Judgment a firmed, 

Feb. 3 and 8. 
(Before Eble, G.J., Pollock, O.B., Williams, J., 

ClIANNXLL, B., WiLLBS, J., WiLDB, B., aod KJSAT« 
INO, J.) 

DUTTON V. POWLES. 

Ship — Charter-party — BUI ofladinff — Copies^* 
Consular manifest — Duty of charterer, 
A declaration alleged that an agreement was entered 
into by charier-party between pits,, owners of the 
shipP,, andd^,, a merchant at Liverpool, that deft* 
should deliver a cargo alongside and the ship should 
receive it, to be carried to, ^c, and to be delivered 
to the dejl.'s agents at the port of discharge, the 
defL to pay a lump sum for the Mre of the vessel; 
that tlie master of the ship should sign bills of lad- 
ing; tliat defL put the ship upas a general ship, thai 
goods were shipped by him, and that eight bills of 
lading were made out by the shippers and signed by 
the master ; that it was usual and customary at 
Lioerpoolfor the shippers of goods to make out for 
tlie captain a correct copy of each biU of lading in 
respect of such goods, which was done, and such 
copies delivered to the deft, for the captain ; that 
the eight copies of the bills of lading were kept by 
tlie deft,, and that the pits, had no power to get any 
such copies except from defL It then alleged thai 
it was necessary, for the protection of the cargo 
when it arrived abroad, as defL knew, for the 
purpose of the voyage, tliat before sailing a consular 
manifest should be made out, containing an account 
of the goods making up the cargo, and that it toot 
tJie duty of the defL as such charterer, and having 
in his possession the captain's copies of the said bills 
of lading f on request of the owtiers ojfthe «&^, and 
as the agent to the charter-party, to hand over and 
give all such copies for the purpose of enabling a 
complete and accurate consular manifest to be mads 
out ; that deft, only handed over sin of the said 
copies to the agent of the pits., although he was re- 
quired to hand over the whole number, whereby an 
incomplete manifest was made out; that the ship 
sailed and arrived at her place of discharge, and 
that then the goods not mentioned in the manifesi 
were seized ; that the sh^ was detained, and pits, 
sustained injury by htwing to pay double duties, ^ 
m respect of the goods conjiscated, ^c, : 
Held {affirming the decision of the Court beUno), that ne 
good cause of action was shown; that the dedara^ 
tion was bad fur not showing that, ^ eacpress couf- 
trad or under the circumstances of the ease, there 
was a duly on the deft, to hand over to plL ike 
copies of the bills of lading. 
The declaration stated that before, &C., tho plt& 
were the owners of a certain vessel called the Panneo^ 
and the deft, was a merchant at Liverpool, trading 
under the name, style and firm of A. W. Powlea and 
Son, and by a certain charter-party made, iec bet^eea 
the pita, and the daft it waa agreed that the said 
vessel shoald be munediatdy mida rasd'Si vkA t»«b«% 
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oargo, &c., and thereapon on being dispatched sbonld 
proceed to Puerto Cabello and (or) Oaragoa, and there 
deliver the said cargo in the usual and customary man- 
ner agreeably to bills of lading, &c., and end the 
Toyage ; and it was thereby further agreed that the 
deft, should deliver alongside the cargo to be laden on 
board the said vessel, and should receive or cause the 
same to be received at her port of discharge in the 
usual and customary manner, and that he should and 
would pay for the use and hire of the said vessel in 
respect of the said voyage the lump sum of 1901. in 
full, and that payment should be made as follows, &c ; 
and it was thereby further agreed that the master 
should, at the deft, s request, sign bills of lading in the 
usual and customary manner, and at any rate of freight 
that might be filled iu, and made payable in any 
manner the deft, might choose, without prejudice to the 
■aid charter-party, and that be should attend at the 
broker's office at least twice each day after the loading 
should commence, for the purpose of signing such bills 
of lading, and that the cargo should be con- 
signed to the deft/s agents at the port ef dis- 
charge inwards, the pits, being free of commission, 
and that the cargo should be taken from alongside at the 
deft.'s risk and expense. And the pits, say that after the 
making of the said charter-party, and before the com- 
mitting of the grievances hereinafter mentioned, the 
deft, put up the said vessel as a general ship, and that 
a large quantity of goods were slUpped by the deft, on 
board for the voyage mentioned in the said charter- 
party, and eight bills of lading wore duly made out by 
the shippers ot the said goods and signed by the cap- 
tain in respect of and relating to the said goods. That 
it was and is usual and customary at Liverpool for the 
shippers of goods by vessels to make out for the cap- 
tain a correct copy of each bill of lading in respect of 
guch goods, and that the shippers of the cargo by the 
said vessel did make out copies of the said eight bills of 
lading for the captain of the said vessel, and did de- 
liver the said copies to the deft, for the said cap- 
tain. That the deflt. before and at the time of the 
committing of the grievances hereinafter mentioned, 
kept and retained in bis own possession and control the 
entire set of the said captain s copies of the said eight 
bills of lading, and that the pits, had no copies of 
the said bills of lading within their possession or con- 
trol, nor was it in their power to obtain the said bills 
of lading or copies thereof except from the deft. ; and 
that it became and was then necessary, as the defL then 
well knew, for the purposes of the said voyage, and 
to secure the sud goods so shipped as aforesaid, or any 
part of them, from being seized or confiscated abroad 
by the proper authorities in that behalf, and to enable 
the pits, to deliver the said goods to the consignees 
thereof abroad, that before the said ship sailed with 
the goods from Liverpool on the said voyage, a certain 
document known in the trade as a ** consular mani- 
fest," should be made at Liverpool, in which (amongst 
other things) an accurate account of the goods so 
shipped as aforesaid, and included in the said eight 
bills of lading, should be given. And the pits, say 
that it was necessary, as the deft, well knew, for the 
purpose of making out a complete and accurate con- 
sular manifest, that the persons employed to make out 
the same should at the time of its being so made out 
L|ive all the bills of lading for and relating to the said 
goods or copies thereof; and the pits, say that it was 
the duty of the deft., as such charterer and under such 
charter-party as aforesaid, and having m his posses- 
sion the captain's copies of the said bills of lading in 
respect of the goods shipped on board the vessel so 
chwrtered as aforesaid, upon being requested so to do 
by or on behalf of the owners of the said vessel, and as 
incident to such charter-party, and the circumstances 
Afbreaaid, to hand over and give all such captains 
^pm,,or copies. thereof, for. t£o-pupoao ti vdjH^^ 



a complete consular manifest in respeet rf lb 
said goods so mentioned in the said biUs of lA^ 
to be made out ; and the pits, say, the deft, m » 
quired, by and on behalf of the pits., to bsdonrtk 
captain's copies of the bills of lading, or copies tiiera^ 
to one Kellick, who was then the agent eqplofidk 
the pits, at Liverpool, aforesaid, to mab ootneki 
consular manifest in respect of the goods ihippti ■ 
board the Pofttico, as aforesaid. But the d^ id 
knowing the premises, and before the said ship oU 
from Liverpool on the voyage mentioned is tlsnl 
charter-party, negligently, improperly, and cseW;; 
only handed over to the said Kellick, then bog At 
agent employed at Liverpool to make out such eoniiv 
manifest in respect of the said goods so ibipped ■ 
board as aforesaid, copies of six out of the said d^ 
bills of lading, as and for the whole of the bib d 
lading applicable or relating to the said gutk, ■! 
no other bills of lading, or copies of bib d 
lading whatever; whereby, and by rem i 
such negligence, improper conduct, and aRks> 
ness, the said Kellick was led to belien ^ 
the said copies of the bills of lading so hsM* 
him were copies of all the bills of lading i^ 
cable and relating to the said cargo, and was iodoKili 
make out an incomplete and inaccurate oooaii 
manifest in respect of the said goods so shijifi^ 
&&, whereby in fact an incomplete and inicanlt 
consular manifest in respect of the said p(ii 
was made out, containing only an aoooiat d 
description of a certain number of bales er pip- 
ages, to wit, &c., not mentioned in the itiiiB 
bills of lading, but mentioned in the said two itli 
bills of lading of which the deft did not Amishtid' 
said Kellick the originals or copies thereof. Ttnttii 
ship sailed and arrived at Puerto Cabelks oiU 
there the said bales or packages which were neta^ 
Uoned in the consular manifest were seised aid » 
fiscated on account of their not bemg aped&if 
entered in the said manifest. That the pUs. >■ 
unable to obtain a redelivery of the said goods. W 
the ship was detained, and that the pits. beeiiKUk 
to pay double duties in respect of the saidgoodi* 
seized and confiscated, and were put to great exp0 
and were unable to deliver the goods to the oossgi^ 
and were forced to pay to them the value of tk * 
cargo, &c. 

Demurrer and joinder in demurrer. 

On the argument in the Court below, the Crf 
held that the declaration was bad, and gave jad^ 
for the deft., against which decision the pit bitV* 
his writ of error. 

MUioardy for the pit, in support of the deelarati*' 
At the trial at Nisi Prius the jury gave the pit. t^ 
diet for 670/L, the value of the goods seised, b^R^f 
of the negligent conduct of the deft Martin, &,* ] 
tried the cause, thought there was not sdEdot ^ 
deuce of the custom alleged, but that desily t^ 
was a duty, and he amended the dedaratiou hj m^ 
a duty instead of a custom. This is not an ordi^ 
charter-party, but it is an agreement entered ioto^ 
a view of putting up the vessel as a general shif * 
charterer agreeing to pay a lump sum for the i^ 
and the shipper of the goods agreeing to pay biDj' 
the carriage. There were eight parties who shipped^ 
therefore there were eight bills of Isding ro»de c^** 
delivered to the deft for the captain. Itb «<■"* 
make copies without stating the amount of fnigM 
that the profit is not known. The judgment fl^r 
court below a&sumes that tho captain had the ne^ 
for the goods in his power, and could by ssdi ^^ 
have prepared the consular manifest; that is Wf^ 
by the amendment of the declaration, and neiM^ 
the receipts would not contain the name ef the (^ 
signee. The owner could not knoir what «■ r 
V^u Wxd^ «&d. ij^ ^raa Immatorinl to- Mi^ ■■* "^ 
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kI a lamp earn. There was a distinct daty to 
11 the papers : (Schmier t. M'Kellar, 26 L. J. 
2. B.) [Channell, B.— The declaration does 
Liege fraud, merely negligence. Wilde, B. — 
is nothing to show an intent.] No, we don't 
Jiat he intended the goods should bo con- 
d ; by " negligently *' is meant such an 
it of negligence as will maintain an action. 

facts do not support the allegation as a natural 
;ion, I am entitled to say what course the parties 
to have taken in order to cany out the bargais : 
ett ▼. Lynckj 5 B. & C. 589 ; Boorman t. Browne, 
>. 511.) It was deft.'s duty to furnish materials 
I consular manifest [Wilde, B. — That is where 
lid that the declaration is faulty. If the deft, is 
ly person who has the information exclusively 
ary to be conveyed to the pit., and that is known 

deft, and such knowledge is shown, and he 
ds, not by a mere omission, but by the oommis- 
' an act by which you were deceived, then in- 
''on show a cause ; but would not evOTything in 
claiation be met if the deft, were a dock-keeper 
1 of a charterer?] Then there would be no 
. [Wilde, B.— What part of the charter- 
shows the duty?] He knows I cannot delfver 
•ods without a consular manifest, and he im- 

undertakes to supply the necessary information, 
being a necessity for the information, constitutes 
ty. The duty is incidental to the relation of the 
S and the deft, is answerable for not supplying 
iformation, even though he neglected to do so 
^orance : {Br(u$ v. Mmtkmd, 6 £. & B. 470.) 
s bound to take reasonable and proper care. 
'Utk, Q. C. contra, was not called upon. 
.E, C. J. — ^I am of opinion that the judgment of 
irt below ought to be affirmed. When an action is 
>t a good cause of action must be disclosed on 
loe of the declaration, and unless that is done 
ent must be for the deft The circumstances of 
ise have been fully stated, and we have looked 
h them, and think there is no contract shown. 
b there any duty shown ? It is said that it was 
tt Liverpool for shippers to make out a correct 
f each bill of lading, and that this was done, and 
ley were given to the deft for the captain, and 
s only handed over to the captain six out of the 
topics. Then I find that there is no allegation 

duty arose upon which an action would lie if it 
ot performed. There might have been a con- 
lirectly between the parties, or by the usage of 
rt ; but I dou*t find that so here. If there had 
Vaud or misrepresentation, it would have been 
Qt ; but inasmuch as there is no contract shown, 
» duty alleged, but only that deft gave up six of 
pies and negligently omitted to give up two, that, 
c, does not show such a state of things as will 
t an action. The allegation of negligence, to 
nd, is clearly not sufficient. 

rest of the Court concurring, 

Judgment affirmed. 

VBROB FEOX THE QUBEM'S BENCH. 

/*e6 3 oiu^ 8. 
B Erlb, G. J., Pollock, C. B., Bramwell 
jfNBLL and Wilde, BB., and Keating, J.) 
: Indian Pshinsula Railway Company v, 

Saundbbs. 
nd tkippmg — Marine inmrance — " Particidar 
affe**-^Expm»e$ tnemredfor the goods insured, 
\^>ped at Idmdon/or Bombay 480 tone of iron 
, ^ freight to he paid here skip loet or not lost:' 
firlnglU was paid^ and Irg a policy of insurance 
tdU were inenred^ valued at 45001^ warranted 
/horn partieular average unless the ship he 
dtd^mnkfOrhmmt,** The sh^ was (^ perils 
miti^oimO^^mpelMiQjnahcimtoPfymouth 



in such a state as not to be worth repairing. The 
rails were landed and were sent bg the pits, to 
London^ and Vtence m other vessels to Bombay at 
an extra expense for freight of 825/.: 
Held (^affirming the decision of the court below), that 
this extra freight was pOrtictdar average, and there- 
fore within the warranty, and could not be recovered 
against the underwriters : 
That the pits, could not recover this sum under a 
clause in the policy authorising the assured to sue 
and labour Jor the preservation of the goods in- 
sured, becctuse that clause must be construed with 
reference to the peril insured against, and there 
was no such peril. 
The expenses that can be recovered under the labour 
clause are expenses incurred to save an impending 
loss, and to prevent an it/lending loss within the 
policy. 

Case stated after writ without pleadings. 
In Nov. 1858 the pits, shipped at London, on board 
the Bombay, bound for Kurrachee and Bombay, with 
leave to call at Cork for troops, about 480 tons of iron 
rails, to be conveyed to Bombay for the pits., upon the 
terms of the following bill of lading:— 

" Shipped in good order and well-conditioned by the 
Great Indian Peninsula Railway Company, in and 
upon the good ship called the Bombay, whereof is 
master for the present voyage Thomas Hamanck, 
and now riding at anchor in the river Thames and 
bound for Bombay, with liberty to land passengers at 
Kurrachee, 1995 bars railway iron, being marked and 
numbered as in the margin, and are to be delivered in 
the like good order and well-conditioned at the afore- 
said port of Bombay (the act of God, the Queen's 
enemies, fire, and dl and every other danger and 
accidents of the seas, rivers and navigation, of what- 
ever nature and kind soever, excepted, save risk of 
boats as far as ships are . liable thereto) unto the 
secretary of the said company, or to his assigns; 
freight for the said goods to be paid here, ship lost or 
not, with primage and average accustomed.'' 

On the 2nd Nov. 1858 the pits, paid to the owners 
of the Bombay the sum of 629/. 9s. lOd for freight 
on the rails mentioned in the bill of lading, being at 
the rate of 25s. per ton. On the 11th Nov. 1858 the 
pits, effected a policy of insurance at Lloyd's for the 
sum of 4500/L on rails valued thereat, " warranted free 
from particular average, unless the ship should be 
stranded, sunk, or burnt, general average payable 
according to foreign statement" A copy of this policy 
accompanied and formed part of this case. 

The following are the material parts : — It was on 
the ship Bombay, from London to Kurrachee (and) 
or Bombay, the adventure to begin as to the goods 
from the lading, and to endure until the ship be 
** arrived at as above," and upon the goods " until 
the same be there disdiarged and safely landed." As 
far as concerns the assured, the ship, &&, and goods 
shall be valued at 4500/., on rails valued thereat, war- 
ranted free from particular average, unless tlie ship be 
stranded, sunk, or burnt, general average payable 
according to foreign statement The perils insured 
against were (inter alia) of the seas, and, after re- 
counting the perils generally insured agamst, " and of 
all other perils, losses and misfortunes that have or 
shall come to the hurt or damage of the said goods,'* 
&c. And in case of any loss or misfortune, it dhall be 
lawful to the assured, their factors, servants and 
assigns, to sue, labour and travail for, in and about the 
defence, safeguard and recovery of the said goods, &c, 
or any part Siereof, without prejudice to this insurance, 
to the charges whereof the assurers will contribute each 
one accordmg to the rate and quantity of Us sum 
hermn sssored." The deft duly subscribed the poHcy 
for the sum of 150{. Th% tram tit \VyA,ixMQ8B«»M^*-nw 
the yo^Mt^Tdm^^iiaAwdni^^W&^art^ 



312 


MARITIME LAW CASfiS. 




Ex. Ch.] 


Gbxat Indian Peninsula Railway Company p. Saundebs. 


[Ez.CiL 



flOBty and also the freight as well as the insoranoe and 
•hipping charges. 

Soon after the Bombay sailed she experienced very 
heavy gales, had all her masts carried away by tem- 
pests, became entirely disabled, and was eventually 
towed into Plymouth, on the 5th Dec 1858, by her 
Migesty*8 ship Ar^us. On her being surveyed it was 
ascertained the expense of repairing her would exceed 
her value when repaired, and thereupon notice of 
abandonment of the voyage was given to the shippers 
by the shipowners, and she was shortly afterwards 
broken up, the expense of repairing her being an ex- 
pense which no reasonable penon would have incurred. 
The iron rails which the pit. had shipped in the 
Bombojf were, without delay, taken out of the Bombay 
by the pits., and by them shipped to London, and 
there shipped by the pits, on board three other vessels 
called the CoipcUrickj Lancashire R'lYcAand Poictiers, 
At the time of such shipment on board the three 
other vessels the rates of freight had risen, and the 
pits, were compelled to pay freights at the rate of 30«. 
per ton on the rails shipped in the Cospatrick, and of 
40f. per ton on those shipped in the other two vessels, 
such freights amounting in the whole to 825/. lis. 7<L 
The three vessels into which the rails were shipped 
arrived in due course at Bombay with the rails on 
board in safety. 

Application had been made by the pits, to the under- 
writers on the policy to pay the sum of 825/L 11«. Id., 
but the underwriters denied that, under the terms of 
the policy, they were liable to pay any part. 

The question for the opinion of the court was, 
whether the deft, as one of the underwriters, was liable 
to pay to the pits, his proportion of the above sum of 
825/: 11«. 7d. or any part thereof. 

The court below, on the argument of the above case, 
took time to consider their judgment, and ultimately 
gave their decision in favour of the deft Against this 
decision pit. now brought his writ of error. 

Edward Jame$y Q. C. (Turner with him) for the 
pits, below. — The pits, are entitled to recover the full sum 
paid for freight. The court below, in their judgment, 
have not given effect to the whole charter-party and 
facts as disclosed in the case: they say there was no total 
loss; but this was an average loss, and as the defL 
undertook to be answerable in case of total loss, they 
gave judgment for the deft. But although this was 
not a total loss, a reasonable construction must be put 
upon the whole document and surrounding facts, and 
the pit. may recover under the labour clause ; the effect 
and meaning of that clause has never yet been de- 
cided. It is this : the underwriter undertakes to be 
liable in case of total loss, but not liable in case 
of goods damnified ; but if any necessary expense 
is incurred in bringing the goods to port, he under- 
takes also to pay that By the custom at Lloyd's, the 
expenses of luiding, warehousing and drying have 
fdways been excluded ; yet it has been customary, in 
a^jiuting, to make the underwriter responsible for those 
expenses. [Wilde, B. — If this transhipment had 
not taken place, would this loss have fallen on the 
underwriters ? Pollock, C.B. — ^Are we to construe 
the contract differently because the freight was paid 
beforehand? The general freight is not earned 
until the voyage is finished.] It is not claimed 
as freight, it is an expense incurred in carry- 
ing goods for the benefit of the underwriters. If 
the rails were at a port from whence they could not 
be sent on, they might be abandoned, but by doing as 
has been done here, they woold be saved for the benefit 
of the underwriters. [Pollock, C. B. — In Andenon 
▼• WalHs^ 3 Camp. 440 ; 2 M. & S. 240, goods were 
insured at and from London to Quebec, warranted free 
•f particular average, and the ship was driven back 
from the banks of Newfoundland and obliged to put 
0Uq Kiamlt^ wbm it im Imponble to x«p«tt her « 



as to enable her to complete the voyage the saat 
season, and the goods, which, though not of a periA- 
able nature, were to a certain extent damaged, oodd 
not be forwarded the same season by any other cm- 
veyance ; and Lord £llenborough and the rest of tfat 
judges composing the court if greed that the aasord 
had not a right to abandon, and that the kiss not boof 
total, the assured had no right to recover. The a» 
tract is, ** I want my goods at Bombay ; but if th 
ship is lost in a place where there is no means of t» 
tinning the carrying, then they may be abandoned.' 
Suppose, by great efforts, the captain had got anotbe 
ship, and so the goods were enabled to be delivvm 
at Bombay, it would be unjust in such a case U 
say that the money so paid should not be i 
charge on the underwriters when the goods kan 
been saved from a constructive total loss: tlM 
difliculty arises from the word "average.^ The 
court will put such a construction on the docs- 
ment as will give effect to the whole instrument, tsd 
the interpretation of the expressions used mvst be 
taken most strongly against the underwriter, he beag 
the party using them : ( Wilson v. Smithy 3 Burr. 1M5; 
2AmouldonIns. 11 26; Sorter v. ^toAet, 9 East, 283.) 
The expense here incurred is not particular awnge. 
General average is a Ions to be distributed betwea tbe 
ship, the freight and the goods. Then, they say, this 
loss falls only on one, and is therefore called a par- 
ticular average ; but that is not so, it is a partial ks. 
In Burnett v. Kentington, 7 T. R. 225, Lawrence, J. 
says : " Now, considering how extremely inacenntoiy 
a policy of insurance is penned, I think that too gnat 
stress ought not to be laid on the precise ^vk 
used in it" In construing the expresaon ** paiti«laf 
average " in the court below, Amould on Ins. 970, 
part 3, c. 5, is referred to, where the definition ia **rf 
to bo *Moss arising from damage accidentally and 
proximately caused by the perils insured sgM Mt> i^ 
from extraordinary expenditures necessarily inented 
for the sole benefit of some particular interest, aaof thi 
ship alone, or the cargo alone ;" but the latter eipw 
sion of the learned author is wrong. In Benecke oc 
Pr. of Indem. 472, edit of 1824, it is said: '*Thi 
term particular average, as understood at LWyd'a, ^ 
not comprise the particular charges or the expeae> 
incurred for saving or preserving the cargo « 
freight, such as warehouse rent in an inter 
mediate port, which is considered a psrticdii 
charge on the cargo, and expenses of reloadhig, wbid 
is made a particular charge on the freight. Hesee r 
is clear that they cannot be added to the psitteoli 
average for the purpose of ascertaining whether ^ 
amounts to bi or sL per cent., and that the under^ 
is not liable unless the particular average bj iv 
amounts to the stipulated percentage." [Wilde, B.- 
You say that if goods are damaged to the extent of W 
per cent you could not recover, but that if mooey i 
laid out in drying, &c to render the loss as light i 
possible, the amount so laid out may be rece?«* 
Pollock, C. B. — That seems to me contrary 1 
insurance law.] 

Feb. 8. (o) — Edward Jame$, Q.C. continued 1 
argument. The meaning of the expression ** averap 
is equivocal. The effect of the judgment of tl 
Q. B. is, that it is always used in one aeoe 
it is there treated as always being used 
respect to total loss: (Amould on Insurance, 9i 
2nd ed. s. 1, par. 858.) In praetioe it is onsl 
average is taken to cany all the expense to goods, I 
notwithstanding that it is not "particular avcrag 
it ought to have been charged to the und ei n litei i f 
the labour clause : (Emergiron, s. 39, c 12; AnM 
875, ch. 3, s. i, par. 322, art 3, par. 824 ; Tkomptm 
Royal Exchange Inturanoe Companyy 16 East, 2 
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>mfY. UachmzU^ 26 L. J. 313, C. P.) [Williams, 
. — ^In that ease, p. 316, with reference to *^the 
Msfcer's effects," it is said, ^* Although it is stipdated 
f the warranty that these effects shall be free of all 
rerage, or, in other words, that the insurance shall not 
B liable for any amount of sea damage to them short 
r a total loss, we think, looking at the nature of the 
ibjeet of insurance and the terms of this exemption, 
• is doing no violence to the language used to hold 
lat he is not to be exempted from liability for a total 
tea of any of the articles of which the * effects ' consist." 
i^iLDE, B.— >That case was argued after the Ex. Ch. 
ad decided that there was no such thing as the total 
MS of a part. (6)] We are entitled to expenses such 
IS landing, warehousing and drying. They do not 
»me under particular average ; they must be paid for 
siih reference to the memorandium : {BhckeU ▼. Roycd 
V»Aange Imwrance Ccmpanyj 2 Cr. & J. 251 ; lAvie 
y.Jwnom, 12 East, 648, 635.) [Wilde, B.— Is the 
asderwriter ever liable for more than the sum assured ?] 
Yes: (Amould, par. 418; IiS CheminarU v. Peanon, 
4TsonL 367; PmteU t. Gudgeon, 5^1. & S. 431.) 
If there were no labour clause in the policy I admit pit. 
eimld not recover. A captain may send on goods 
tWagh he is not bound to do so, and may charge addi- 
tioosl freight : (SkipUm v. Tkomian, 9 A. & E. 335 ; 
Awrfto ▼. Gvmey, 1 1 C. B. 1 89.) [Pollock, C.B.— 
^hipton ▼. TMomUm does not warrant your statement ; 
te cannot charge more than his own freight ; the diffi- 
coltj of your position is that you have to make out 
kW is freight.] It is not freight, it is expense. 
[Wilde, B. — Suppose a ship is stopped by accident 
nd expenses are incurred to send on the goods by 
isotber, who is liable for the extra expenses, the under- 
^terof the freight?] No, the underwriters of the 
gDods : {Mwnford v. Commercial Ituvrance Company, 5 
Mn. Rep. N. S. 862.) That case is not distinguishable 
is principle from the present. There goods were iusured 
ud captured on the voyage, and were afterwards 
Mtored, and the owner was compelled by the de- 
tention to send them on by another ship, and it was 
^ that the insurer was liable to pay this extra 
iiei^t. 
UonyHan and W. WiUktmSj contra, were not called 

00. 

Erle, C. J. — I am of 0[Mnion that the judg- 
ment of the court below ought to be affirmed. 
^>8 was an insurance on goods warranted free from 
P>rticalar average, and the insurance therefore was in 
c^ warranted against total loss and total loss only. 
^ facts are, that carriage had been prepaid to the 
ttttnt of 600/. ; the ship sailed, and being damaged 
*■■ towed into Plymouth, and the ship became con- 
itnwtirely totally lost, but the cargo was landed and 
delivtred over to the owner, the pit., and taken to by 
^ owner in a perfectly undamaged state. As far as 
^ itatement of this case is concerned, the goods are 
>»tored to the owner undamaged in any way by the 
MB; the owner, therefore, being in possession of Uicm, 
placed them on board odier ships, and sent them to 
Uicir destination. He had paid 600/. originally, and 
^ bad to pay 800/L for the second voyage, and had 
dahned under this policy from the insurers either the 
WXM: or the 200/. extra freight that he so paid. lam 
of opinion that he is not entitled to recover— certainly he 
aooientitledtoreooverforatotallossof thegoods, because 
ipon the statement that I have made the goods were 
ealored to Idm in specie and forwarded by him to their 
btinataon, and he actually had their full value at 
bsir destination, ao far as the sea damage to the 
iods ia ooocemed. The argument of Mr. James has 
Ben not to recover as a loss within the policy, but to 
isover the expenses of transhipment and forwarding 
■der what has becoi called throughout this case the 



clause for suing, labouring and travailing to save the 
goods from an impending lo!S9, which would be within 
the policy. Now, I think the substantial ground is 
entirely beside all the able argument which Mr. James 
addressed to us, entirely beside it from the nature of 
the expenses. The expenses that can be recovered 
under the labouring clause are expenses incurred to 
save an impending loss, and to prevent an impending 
loss within the policy. Now, upon the statement I 
have made, the goods were in perfect safety. Were 
those expenses at all incurred for the purpose of saving 
a total loss ? Try it by the test of whether, when the 
goods were in the possession of the owner in an un- 
damaged state, he had the opiion of abandoning, and 
turning them into a total loss. Clearly he could not have 
maintained a right so to do. They were in his possession 
in specie and undamaged. Then, if that is so, it cannot 
be maintained that the 800/. that he paid after he had 
received the goods back in perfect safety had any rela- 
tion at all to the preventing of the impending total 
loss. The question of total loss was over ; they were 
in safety in his possession, the money was paid for 
them, and the money so paid has nothing to do with 
" labouring " to prevent the loss to which the policy 
would apply. A great part of Mr. James's argument 
was in respect of the two meanings of average — war- 
ranted free from particular average, and the parti- 
cuUr average. When they are esthnating that the 
damage amounts to 3 per cent, within the memo- 
randum clause, the particular average is then esti- 
mated by sea damage to the goods, without taking 
into account the expenses that may have been in- 
curred in respect of those goods ; at the same time, 
particular average, when used with reference to the 
statement of the average between the different inte- 
rests on whom the expenses are to be cast, under the 
particuhir average in the latter sense, the expenses of 
recovering, warehousing and landing and so on, 
are taken into account If it was necessary to 
go into that point, I for one should clearly be of 
opinion that the words of an instrument in frequent 
mercantile use were to be construed according to the 
universal understanding of the parties affected by that 
instrument, and it is agreed that particular average 
has two meanings universally understood by the par- 
ties to this instrument, the particular aversge in re- 
ference to that which excludes certain expenses, and 
particular average with reference to the money to be 
paid which includes these expenses ; and, if it was 
necessary, I should construe the policy with reference 
to the universal usage adopted, I may say, in the 
treatise which I have before me, Amould, p. 953, 
which in the statement of the particular average 
clearly says these expenses are to be excluded. But it 
is beside the point : according to my mind these ex- 
penses have no relation to the labouring clause, because 
that must be construed with reference to the peril 
insured against, and there has no such peril taken 
pUce. I also think there is no difference in the judg- 
ment whether the freight had been prepaid or whether 
the freight was to be earned, the judgment is entirely 
independent of that ; and, for the reasons I have 
stated, as it appears to me, and for the reasons con- 
tained in the judgment of the court below, upon the 
distinction between the present case and the case in 
America, of Mumford v. The Commercial Jntwance 
Company^ I rely on all that is there stated, which b 
perfectly satisfactory to my mind ; and, for these 
reasons, I think the judgment should be affirmed. 

Pollock, C. B., CuasnelL) B., Keatiko, J., and 
WiLLEs, J. concm*red. 

Judgmeta affirmtd^ 
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Bcported by Uobbrt A. rsrrcHABD, D.C.L., BarAster^t-Law. 

3farch 12 and 18. 
The Oluvibr. 
Bottomry bond on ship^ freight^ and cargo — Notice to 
owners of cargo — PUadmg — Conflicting decision* 
— Privy Counai and Court of Chancery, 
A bottomry bond upon ship, freight^ and cargo having 
been impeached by the owners of cargo j the evidence 
of the master as to the execution of the bond is not 
indispensable. 
An objection by the owners of cargo that the master 
slwuld have communicated with them before hypo- 
thecating their cargo besides the ship and freight 
cannot prevail unless distinctly pleaded. 
In the case of contrary decisions the Court of Admi- 
ralty follows the authority of the Privy Council 
rather than of the Court of Chancery, 
The master^ before conditioning to give a bottomry 
bond affecting the cargo^ should^ if possible, correspond 
with and receive instructions from the owners of the 
cargo as well aswiththe owners of the ship^ andthe 
lender of money on bottomry should^ before he 
enters into any engagement to advance^ be cognisant 
that such communictUions have taken place, 
A master of a vessel in need of repairs put into Fayal 
on Nov, 3; as soon as possible^ viz, on Nov, 28, he 
sent notice to his owners^ and on Dec, 14 executed a 
bottomry bond on ship^ freight, and cargo. He 
could not obtain instructions from the owners of 
ship or cargo until early in the month of February 
Jollowing, and the necessity far commencing the 
repairs was urgent, there being no proper port at 
Fayal, and the weather being such that throughout the 
winter months scarcely amy repairs couldbe executed: 
Held, that the bond was vaUd against the otoners of 

the Cflrgo, 
Semble, that under the circumstances the master was 
not bound to have warehoused the cargo (wood, ^c.) 
and have communicated with and waited for com- 
munications from the owners of cargo. 
The OUivier, a French ship laden with 630 logs of 
mahogany, 30 bales of cotton, and 25 tons of log- 
wood, while on a voyage from Hayti to Liverpool, 
sustained considerable damage at sea, and on Nov. 3, 
1859, put into a port in the island of Fayal. The 
vessel being in need of repairs, and the master having 
no funds, or credit in the place, applied to the Vice- 
Consul of France, and with his sanction, on Dec. 14, 
1859, executed a bottomry bond on ship, freight and 
cargo, for payment of the sum of40,800 francs and ma- 
litime interest, at the rate of 20 per cent. ; and subse- 
quently, on March 2 and 10, 1861, two other bottomry 
bonds, also upon ship, freight and cargo, were exe- 
cuted by the mast«r. The validity of the bonds was 
disputed by the owners of cargo only, who, in their 
answer to the bondholders* petition, contended that the 
master had ample means of communicating with the 
owners of the ship before executing the first bond, and 
that he had received intelligence from them before the 
execution of the other two bonds, and that, considering 
the small value of the vessel, the master was not war- 
ranted in law in borrowing so large an amotmt, and 
rendering the cargo liable. At the hearing, the owners 
of the cargo also contended that, under the circum- 
stances, the master should also have communicated 
with them before executing the bonds. It appeared 
from the evidence, that from Liverpool, where the 
owners of the cargo resided, the master could not have 
obtained a communication sooner than early in the 
month of Feb. I860. 

Dr. PhUlimore, Q. C, in opposition to the bond,wa» 
called upon by the court to begin.— The bond is bad, 
for the master had an opportunity of communicating 
witb the awam ot the ship. He did oommuikaU 



with them, and, nevertheless, in the abeenoe of iH 
instructions from them, gave a bond the amount d 
which is greater than that of the value of the ship md 
freight. The master has given no evidenot in soppoit 
of the bond, and though the court has ofUn uphsid a 
bond notwithstanding that the evidence of the OHits 
may not of itself have satisfied the court of the validity 
of the instrument, the court has never proooooced m 
favour of a bond in the absence of the master's endeoce 
altogether. There has been no notice to the ownen of 
the cargo, and the authorities show that where it is 
practicable the master, especially if he have reoeind 
no answer from the owners of ship, most also com- 
municate with the owners of cargo befoi% giving a bold 
afiecting their property : (The OHentalj 7 If oore P. 
C. C.409; 3 W. Bob. 254; 14 Jnr. 336 ; 7 NotMof 
Cases, 476; The Bonaparte, 8 Moore P. C. C. 460; 
3 W. Rob. 308; 7 Notes of Oases, Sup. 22; The Wem, 
15 Jur. 579 ; 17 L. T. Rep. 579. LI>r. Lothwotoh. 
— Ar« you aware, Dr. Phillimore, of the case of (?(«- 
cottv,Ixmg (2 PhUl. 310; UJnr. 179, 642; 16 
L. J., N. S., 323, n., Ch.; 3 Myl. & Cr. 468>] 
The decision of the L. G. in Uhsoott v. Leitg 
was on appeal from Knight Brace, V.C., who gm 
judgment in the Privy Council in the case of tbt 
Bonaparte, and therefore probahly remukded tbdr 
Lordships of the existence of such a case. 

Wambey for the bond. — Bottomry bonds are in- 
struments of a sacred character, and therefore to be 
upheld with a high hand. They are not to be ibh 
peached upon mere suspicion, and in this case tb 
opposition amounts to nothing more. The master vtf 
left without any directions from his owner, snd tb 
other circumstances show that the case was one wUek 
required the master to exercise his own discretioD, ai 
act for the benefit of all parties. The defls. bavt » 
right to argue that no notice was given to the owobi 
of cargo, as that defence has not been raised by thi 
pleadings, and the pits, are not therefore prepandti 
answer it. The Bonaparte is contrary to aU the n^ 
of the cases: (La Ysabel, 1 Dods. 273; The Lati 
Cochrane, 2 W. Rob. 333, 3 Notes of Caa.) [ft. 
LusHiKGTOX. — Are you aware of the history of tW 
case ? An injunction was moved for in Chancery, tf^ 
the discussion upon it was carried to the H.ofU 
Even there the parties could not agree, and the «■ 
came back here to be decided.] The evidence of tb 
master is very desirable, but not indispensable, lb 
pits, would have wished for it in their own behalf, u^ 
have obtained it, but for the conduct of the dtAi. 
The answer was not filed till some months after tb 
institution of the cause, and it was only shortly bflfoi 
this that the pits, knew the bond was to be oppon'' 
They then endeavoured to obtain the master^s ttf* 
timony, but were unable. It is for the interests ^ 
commerce that bottomry bonds should he nphdd. 

Dr. Phillimore, Q.C. in reply.— It is not for tb 
interests of commerce that bottomry bonds sbodi 
be upholden, when the amount for which the bond ii 
given is greater than that of the value of ship t^ 
freight. The master ought not to nse hb own diaav 
tion if he can obtain that of the owners. He can ooly 
have authority as agent, and such authority exists ooly 
so long as the circumstances of the case do not adol 
of the principal himself giving directions. The kog* 
the master waited, after having oommumcattd 
with his owners, the less was the ohligation mm b* 
to take a bottomry bond, because he was boaidti 
presume that the owner was acting for himself. Tb 
master is not warranted in presuming from theowntrli 
silence that he intended to authorise the maiker to sA 
in his behalf. 

Dr. LusHiNOTON. — The court has now to Mf' 
mine whether the bottomry bonds sued for in tbb ctfi 
are valid or not It will be neosssarj fint to atsts tb 
Q&deobted £MtS| eltiier prored or cdmiMi *^ 
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consider, as to the facts disputed, on which 

1 evidence preponderates, and then to ascertain 
^ The OUivier is a French ship, which, on 

0, 1860, was chartered, whilst lying at St. 
1 the uUnd of Hayti, by Messrs Lloyd and Co., 
»jage from Hayti to LiverpooL Messrs Lloyd 
. had a honse of trade at St. Marc, and also 
Ldverpool The ship was laden with 630 logs 
ogany, thirty bales of cotton, and twenty -five 
logwood. She sailed from Hayti in Oct. 1860, 
id considerable damage at sea, and put into a 
' or port in the isluid of Fayal, on Not. 3 in 
mr. In consequence of the damage received, 

necessary that the ship should undergo re- 
before she could prosecute her voyage to 

01. The master having no fixnda to liquidate 
«nse8 which must be incurred for the repairs 
her outgoings, applied very properly to the 
onsul of France, to which country his ship 
id. It is not alleged, and indeed it is contrary 
probability, that the master had any credit, 
hrough his owners or others, whereby he could 
afrayed those expenses. With the sanction of 
»-Consul of France, on the 14th Dec. 1860, the 

executed a bottomry bond. I say with the 
D of the Vice-Consul of France, for that is a 
ly inference from his signature, and the bond 
executed in his presence. The bond is in the 
language, and, I believe, in the French form, 
othecates the ship, freight and cargo for the 
; borrowed— namely, 40,800 francs. The mari- 
terest is 20 per cent., which is not allied to be 
igant ; but if it were, it is a question for the 
ir and merchants, and affects not in this 
le validity of the bond. The other provisions 
bond are not inequitable, and appear to be 

according to the French commercial law. 
are two other bonds for small sums, bearing 
le 2nd and 10th March 1861. The contro- 
ls principally as to this particular bond of 
t, 1860. The advancer of this money is Mr. 
us Dally, of Horta, in Fayal. The bonds 
sen decreed to be valid so as far concerns the 
id freight, no opposition being offered on the 

the owner of Uie ship. There is no question 
he money having been advanced; the matter 
nte is, whether the bond is valid as to the 
•whether the lender shall lose that which he 
id beyond what he has received from ship and 
I now look to the defence as pleaded in the 

to the petition, for the petition is merely 
And first as to what it does not contain, 
not contain any denial of the damage, nor the 
7 for repah^ nor that the repairs were not 
Dd the money hondjlde advanced for them, nor 
le cargo could have been transhipped. It first 
in the sixth article, that the master (Lemaire) 
le and opportunity to communicate with his 
, Messrs. Guibert and Co., of St. Servan, in 
, and to have received instructions and remit- 
from them prior to the date of the first of the 
mds. Before proceeding further, be it observed 
ot one word is pleaded in this answer as to 
ondence with the owners of the cargo. The 
bide pleads, that the master did write to his 
, Messrs. Guibert and Co., and did receive no 

before the 14th Dec In fact, it is not now 

or capable of being denied, that this last 
at is contrary to the truth. The concluding 
lot IS, that the master was not warranted in 
niK this money on bottomry and rendering the 
iable thereto, rqpard being had to the value of 
ip at ths time. The reply takes issae as to 
w m ra n ia rt i o n with France, and as to any 

«f ft kttv tnm Messn. Gmbert and Co., 
i^t^miB IfoifiM to theevidcBMs 



and first, as to the communication between Fayal 
and France, the affirmative evidence on behalf of the 
owners of the cargo is to be found in the defts.' 
proofs, and it is to this effect — that there is a line 
of steamers from Lisbon which make a monthly call 
at Fayal, arriving at Lisbon about the 20th of each 
month, occupying about eight days in the passage, and 
that there were other occasional communications. The 
evidence on behalf of the pit. is to this effect, that 
the mail steamer leaves Fayal for Lisbon on the 
18th of every month; the time occupied for tlie 
voyage is fonrteen days, or thereabouts; that 
the Ollivier arrived at Fayal on the 8th Nov., 
and the steamer from Lislion on or about the 
28th, and sailed thence on her return voyage to Lisbon 
on the 30th ; that this was the first opportunity for 
the master to communicate with his owners, and that 
the steamer did not again return to Fayal till the end 
of December. The deponent then further states that 
the dates were as follows — that the steamer sailed 
from Fayal on Jan. 3 for Lisbon, where she arrived 
on Jan. SI ; and from Fayal, and arrived at Lisbon 
on Feb. 16. It further appears from a letter from 
Messrs. Guibert and Sen, dated Oct. 28, 1861, that 
they did receive a letter from Captain Lemaire — 
when, or on what date, there is no evidence, nor of the 
contents of that letter, save that it must be inferred 
from the facts that it related to the damage received ; 
and to that letter they gave no answer, and their 
reason for giving no answer was because they con- 
sidered that the ship would have put to sea again 
before Captain Lemaire could receive tidings from 
them. The ship did put to sea in the beginning of 
the month of March, and reached Liverpool on the 
25th of that month. The ship was arrested by the 
bondholder on the 5th of the month of April follow- 
ing. No appearance was given on behalf of the owners 
of the ship ; but on April 22 an appearance was given 
on behalf of the owners of the cargo. In May the 
ship was decree<l to be sold. On July 18 the court 
pronounced for the validity of the bonds as related to 
the ship and freight, reserving the question of the 
validity of the bonds against the caigo. On July 29 the 
petition was filed, and now comes a very important 
date— on Oct. 16, the answer. The money advanced 
on bottomry amounted to 2104^, the gross proceeds of 
the ship were 690/., the marshal's charges 60/. bs. 1</., 
the net amount was 629/. lis, Ud, the freight 
amountedto 569/.— total ship and freight, 1 198/.14«.l Ic/. 
It appears, from this state of things, that a large part 
of the amount of the bond will fall, in this court at 
least, upon the owners of the cargo. The expense 
incurred at Fayal, as related to the cargo, amounted to 
18,000 francs, according to the estimate made on Dec. 
14, the whole amount of that first bond being 40,790 
francs. The state of facts, I think, then, is the 
followmg :— That the ship put into Fayal in distress 
on Nov. 8, 1861 ; that the master did communicate 
with his owners, and received no answer ; that he could 
have received no answer from them prior to Dec 14 ; 
that it was impracticable to tranship the cargo ; that it 
was necessary to unload the cargo, but, unless the ship 
was to remain an indefinite time in the port of Hortn, 
it was necessary to commence and finish the repairs as 
soon as possible. There is no denial that the money 
was bond fide advanced by Mr. Dally, and, as 
it appears, with the approbation of tiie French 
consul. It is under these circumstances that 
the owners of the cargo deny the validity of 
the bonds as relates to the cargo itself, and 
upon the grounds which I am now about to state. 
Fu»t, they say that the master, having written to his 
owners, ought to have wuted the receipt of an answer. 
Now, it appears from the facts that he could not com- 
municate with his owwn t^UL ^2(A ^^^^^<vi»«>^^\w^ 
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alL Consider now for a moment under what circam- 
stances the master was placed. HU ship had received 
very considerable damage; he could not prosecute his 
Toyage without repairs; he was unable even to puc his 
ship into docic, for the evidence shows that she was 
merely anchored on the shore. The evidence shows it 
by two facts — the collision with another ship, which 
could not have happened if she had been in docic, and 
tlio statement thut the weather was such that in one 
month they could work at the repairs but tliree days. 
I thiok that to have hesitated to unload the ship, 
which was neccs&iry for the repairs, and to have 
the repairs done, would have been equivalent, 
looking at the risk of the winter, to an abandonment 
of ship and cargo, and it is clear that if he had 
waited — as it is contended he ought to have done — no 
possible result for the benefit of ship and cargo could 
have arisen, for he could by no potisibility have re- 
ceived a reply to any further communication until 
somewhere about the month of February. Messrs. 
Guibert and Son say that they did not answer 
the master's letter because they apprehended that 
the sliip would have sailed from Fayal before their 
answer could reach him. Whether that was the 
sole reason or not matters little, for write they did 
not. I can lind no legal ground whatever for 
impeaching the validity of the bond upon this objec- 
tion. It has been urged that tho court ought to 
hesitate before it pronounces a decree in favour of this 
bond against the cargo, by reason that tho master has 
not made an affidavit in support of the.bond. I must 
say I am somewhat surprised at this objection, 
especially looking at the particular circumstances of tiiis 
case. I know of no rule, nor of any decided case, which 
requires that the master should always make an affidavit 
in support of tho bond, and there are very many 
reasons against luch a requisition, and I will state 
some of them. First, that these proceedings, being by 
act on petition, the bondholder cannot compel him to 
make an affidavit ; secondly, because in most of the 
bonds, though not in the present case, ho is generally a 
co-debtor ; thirdly, because the oppotfition is generally 
on behalf of the owners of the ship, and the master is 
not a very willing witness against his employer ; 
fourthly, because the dcfts. in this case did not file 
their answer before the 16th Oct., the ship having 
reached Liverpool on March 25tli, the average accounts 
having been long settled, and the master gune ; fifthly, 
because if he had made an affidavit at au earlier 
period, it would have related only to matters not in 
dispute ; sixthly, because the main defence in this case, 
that tho master ought to have communicated with 
the owners of the cargo — ^a question I am about 
to consider — was never mentioned in the answer 
at all — never at all. I now proceed to con- 
sider the most important question in this case, 
namely, that the master ought to have corre- 
sponded with tho owners or consignees of the cargo 
before he executed a bond affecting their interests. 
First, I would observe that this objection ought to have 
been put prominently forward in the answer to the 
petition, whereas there is not the slightest intimation 
of any such defence to be found anywhere. And this 
is most important, because, if there is any foundation 
for the objection, the bondholder ought to have had 
an opportunity of answering it. I am of opinion that 
on this ground alone the objection ought to fail, and 
so thought Lord Cottenham in a case I am about to 
cite. But I will not stop here. I will examine the 
facts as to the possibility of such a communication, 
and I will examine the law as applicable to such ques- 
tion. First as to tho law. Three cases require to be 
considered — the Onental^ the Bonaparte^ and GlascoU 
V. Latig, decided by Lord Cottenham, the two first 
having been decided by the Judicial Committee. As 
fp tiia Ormtdt^ tlio oppoiuiiti of tho bond were the 



owners of the ship, and, aooording to the iqwt 
in Mr. Moore's Reports, the owners of the cargo alio, 
who were different persons from the owners of the ihipb 
The principal, indeed the only, discossion was u to tkt 
conduct of Mr. Miles, of New York, who took tk 
bond, with regard to the owner, Mr. WaUace, «f 
New Brunswick. The ship had met with « 
accident when leaving New York, folly hides, 
Mr. Miles, who had acted as agent when the ilnp 
reached New York from Hull, immediately after tbi 
accident, about the 23rd Feb., informed Walkoe, tki 
owner of the ship, in New Brunswick, of tbeoecumoo^ 
and the necessity for repurs, and some further ooixa* 
pondence took place with Wallace, who gave no dii«- 
tbns as to the repairs, or as to the means of ptjii{ 
for them. On the 12th March Miles, without ip- 
prisiug WaUace by telegraph, took the bond, and it 
appears by the correspondence that he did so od 
account of the cargo, and that he would nothsN 
taken a bond as it affected the owners of the ihifk 
Tho substance of the decision was this, that it was 04 
sufficient for an agent to inform the owner of the slif 
of the disaster which had befallen it, and the neceaitf 
fur repairs, but that an express oommonication aiti 
taking a bottomry bond must be made by telegraph, 
if possible. This is a doctrine which oertaialy w« 
never laid down before, but tins being the doctrim ci 
the JudicUl Committee, it must prevail, that it ii 
not sufficient to give information to the owner of aiUp 
of the disaster which has befallen her, and the neo»- 
sity for repairs, but that it is necessary, if it ii 
possible to do so, to communicate by telegraph m 
to taking a bottomry bond before the bond ii 
taken. Now, I think that case, important as it is, ks 
little bearing on tlie present, where the owner of tki 
ship has not opposed the bond, and where the proeedi 
of tho ship and freight have been applied in liqnidatiM 
thereof. I proceed to the next case, the Bomofm^ 
which has a much closer reference to the pment qiM- 
tion. Certainly that judgment went a yeiy loDg w^ 
indeed — an unprecedented length — for no case wooUkc 
found at all approaching to it. The bond was iip« 
tho ship and cargo. I'he master communicated vitk 
the owners of the ship, who declared that he must \at' 
row money for the purpose of paying for the repaiA 
The owners of tlie cargo resisted the payment of tki 
bond. A communication had been made to the shippn 
of the principal part of the cargo, who declined H 
have anything to do with the repairs. The cargo «» 
consigned to Hull. When this case first came \/Sm 
their Lordships there was no evidence that tk 
master had communicated with the owners ef tki 
cargo at all. Their Lordships declared their opiaidi 
that, considering the fadlity of communication jh*- 
twecn Sweden and England, and the length of tiM 
during which such communication might have befl 
made, the bond must be void as against the caig» ^ 
such communication had not been made or attemptii 
I will lastly notice the case of GlaMoU v. Luns^ ' 
Phill. This case was decided by Lord Cottenham in 184i| 
but was not noticed either in the OrieiUal or the JBts*' 
lYaorte^ audit is my confident belief that it was not knova 
to their Lordships at the time, or such an importail 
decision could not have escaped their notice, if cithr 
they had been aware of it themselves, or the leaiaei 
counsel had brought it to their attention. The ivt 
was between a mortgagee and the bondholder, tka 
bill in that case set forth, ** that by the comm* 
course of post between Trieste and Great Britaia ia 
the months of Oct. and Nov. 1836, there was betweea 
the 9th Oct., the day of the ship^s arrival at Tdo^ 
and the IGth Nov. 1836, the date of the bond, saft- 
cient time for the captain to have written to Great 
Britain and to have received an answer." Therefoi^ 
a leading fact in that cose was an admiasiua that 
there m^ hAve beea a CMimmnyetiwa viti^ "i^ 
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Now, see bow Lord Cottenham treated tbat 
t waa an appeal from the V. C He aays: 

auzious to know on what groond the V. C. 
d in decreeing the cancellation of this bond, 
n a note of bis judgment with wbiok I bare 
iiiehed, it appears that he proceeded upon this, 
ship remained long enough at Trieste to have 
the captain to communicate with the owners in 
, and that therefore the captain was not in a 
1 to justify him in taking up money oh bot- 
Now, in the first place, that is a ground which 
authority to support it I asked repeatedly 
the argument whether there was any case 
mnd in which that circumstance had been 
ed sufficient to aroid a bottomry bond, and 
sel were unable to produce one, or any case at 
iL A case, I think, was produced which 
to imply the contrary, but, certainly, no case 
npporiiug tbat proposition. And, even if that 
on could be supported, it would not support 
•ee, because it is no part of the case made 
ill that the bond was void because the captain, 

Trieste, did not send to England for sup- 
rbe bill contains no such charge, although, 
:;ircumstance was intended to be relied on, it 

> have been distinctly put in issue, that the 
ight have had an opportunity of explaining 
re, I must say the very question I am now 
nc has never been put in issue in the defence 
nswer at alL Now, it is evident that these 
sea cannot be reconciled. I believe Lord Cot- 
waa perfectly correct in stating that no case 

found in which a bottomry bond was pro- 
void under the circumstances stated. I sny 
se formerly I have had occasion, with much 
make the search. Looking at these authori- 
1, the question is, what principle is the court 
' adopt? Before deddingthis point let me con- 
little the practical consequences of a master 
>mpelled, not only to communicate with the 
of the ahip, but with the shippers of the 
»o, and with all the owners, or it muy be a 
hem, and the consignees of the cargo. Some 
suits of this doctrine are depicted by Lord 
in the case of the GratUudine, often referred 
tany tynes considered — and most worthy it U 
tisidered at all times — and some of the dtffi- 
re there set forth. But presume those difli- 

> be overcome, and the master to have made 
red communication. What if the owners of 

and the owners df the cai^o give different 
ons, as in the case of the Bonaparte ? Is the 
allow the ship to rot or the cargo to perish ; 
to sell the ship and leave the cargo to chance ; 
if he can, to repair the ship and bring her 

ballast? It wonld, I think, be difficult to 
It what he ought to do. Try the case 
ler test The ship comes into port in dis- 
id the master has no credit Of course it is 
importance to all concerned to get the repairs 
.h the greatest expedition. The usual course 
ve the surveys made, and to commence the 
as quickly as possible, and obtain credit on 
rrtaking to give a bottomry bond. Now, this 
r proceeding most be at an end, and the mas- 
»re he can commence the repairs, must first 
icate with the owners of the ship and the 
ot the cargo. Time, certainly, there mny be 
imunication before the repairs are finished 
bond executed ; but a most important question 
;her there is time before tlie undertaking to 
bond and eommenoement of repairs. Another 
to the quoiion of time. Look at the obliga- 
ipoaed by law at tb« present time on the 
of money, for thii interest must be oon- 

He moit satisfy himaelf tlMt the ship was 

Mas. Cm. 



in distress, that the repairs were necessary, that the 
master, so far as be can discover, has no personal 
credit ; that he has communicated with his owners ; 
and the further obligation is now imposed of com- 
municating with one, some, or all of the owners and 
consignees of tbe cargo, and he must judge whether 
sufficient time has elapsed for such purpose, and if he 
fails he loses his money. It is obvious that, tinder 
such circumstances, many and nice inquiries must be 
made, indeed doubtful calculations ascertained, before 
money can safely be advanced on bottomry ; and the 
inevitable result is this, that, looking at all these 
difficulties, the maritime premium is greatly increased, 
or no money advanced on bottomry at all. Moreover, it 
is to be recollected that it has always been considered a 
mark of good faith that advertisements should be pub- 
lished for the advance of money on bottomry. Some- 
times perfect strangers to the ship and cargo are the 
lenders. If the ship be a British ship, the owner 
of the cargo can, by action against the owners 
of the ship, recover all tiie expenses he may 
have been put to through the hypothecation of 
his cargo. This, we all know, is the .law since 
the celebrated case of Vuucau v. Benson, What may 
be tbe French law I do not pretend to say. It is right, 
however, to take a fair view on the other «de of the 
question. It must be admitted on all hands that the 
owners of the ship and the owners of the cargo should 
be protected from a sacrifice of their property by an 
improper and unjustifiable imposition of a bottomry 
bond. The loss indeed, nltimntely, generally falls 
upon the owner of the ship, but not always ; and tbe 
question for solution seems to be, what rule can be 
established that can best advance Uie mercantile in- 
terests, not of England merely, but of all tlie countries 
engaged in commerce — for this court is, as we all 
know, in the constant habit of considering all — what 
rules will best protect the owners of the ship and the 
owners of the cargo, and at the same time afford due 
facility for the security of the lender on bottomry in 
case of necessity? I have entered into this detail 
because, should this case, or one similar, travel to the 
Superior Court, it might be seen that this court did not 
dispose of questions of bottomry without carefully con- 
sidering, not merely the technical rules, but also all the 
circumstances thst affect the great mercantile interests 
at stake ; and further, that the lenders of money on 
bottomry may be distinctly appri^ed of the obligations 
imposed upon them, and which they must fulfil before 
they can advance the money with safety. I abstain 
from g<nng further; but I might have gone fur- 
ther, and have cited numerous observations of 
Lord Stowell, when he denominated bonds of 
this description to be of a high and sacred 
character, and to be upheld aca>rdingly. I must now 
state the principle or rule of law which must govern 
me in the decision of tliis case. 1 concur, as I have 
already said, in the obi«ervHtions which fell from Lord 
Cottenham in GlatcoU v. Lattg^ as to the absence of 
previous authority; but I think that tlie Judicial Com- 
mittee, being a court of the last resort, and tife Court 
of Appeal from this court, I am bound to adopt tlie rule 
which it has prescribed-; and therefore I shall proceed to 
examine the remaindcrof this caite, adopting to the fullest 
extent the principle laiddown in thecase of the Bonaparte. 
That principle is, that the master, before conditioning to 
give a bond, should, if possible, correspond with the 
owner»of the cargo as well as with the owners of the 
ship, and receive instiuctioiis from them ; and that the 
lender of money on bottomry, before he enters into any 
engagement to advance, should be cognisant that such 
communications have tsken place. The whole qneatvDn 
then resolves itself into tins— was it reasonable and 
pvactkakle for the master or the lender of money on 
botlerary in this case to have any such corresDondenc6 
witk tbe owner or conunM oC \\a ^tc«x^ «\Vqm( ^>!i^ 
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Hftjti or Liverpool? The ship reaches Fftjal Nov. 
8. Whftt facilities were there for waiting till in- 
telligence arrived from Hayti or Liverpool? What 
sort of a port was the port of Horta, in Fajal? 
Could the ship have laid there with her cargo 
on board with anj degree of safetj? Now, 
«e far as can be collected from these proceed- 
ings, there does not appear to have been anj dock in 
which the ship could be placed, and this inference I 
draw from the facts stated in the correspondence — 
the one, that the OUivier came into collbion with 
another ship, and the other, that there were onlj 
three days in the month of January when the worics 
ef repair could be carried on, and that from the state 
of the weather. Indeed, it is notorious that there is 
no good port in Fayal. Again, what fucilities were 
tliere for corresponding with Hayti ? I have no in- 
formation whatever, and I am not surprised, because 
the objection to the validity of the bond I am now 
discussing was never pleaded at all. AH probability 
forbids me to assume that the communication with 
Hayti was either certain or rapid. Then as to the 
communication with Liverpool, I have no evi- 
dence as to how such communication could be 
carried on : but it appears to me clear from the 
evidence that, if through Lisbon, no letter could have 
been dispatched sooner than the end of November, 
and no answer received sooner than early in February : 
was the ship and cargo to remain during that 
{)eriod of time exposed to the certain consequences 
of m winter— and I find that Horta is exposed 
to the W. S. W. winds— and that without any 
attempt to repair tlie ship or pn>tect the cargo? 
Even upon the supposition that a credit mieht have 
been furnished in the month of February, when could 
the ship have been repaired, and when the cargo 
brought to its destination? I am very clearly of 
opinion that the principles laid down in the Bonaparte, 
liowever strictly applied, are not applicable to this 
case. It is said that, looking at the value of the 
oargo and its nature, there was reason for delay. Cer- 
taiiiiy, the bulk of the cargo being wood, would not be 
<leteriorated in any reasonable length of time. But 
what would have been the expense of warehousine, 
and how was it ever to be conveyed to England unless 
the ship was repaired ? It is true the cargo will have 
to bear a considerable proportion of the expense in- 
curred. Its own origiuHl expenses were 18,000 
francs— that is about 720/. The whole ship and 
freight has been sacrificed. The transaction, therefore, 
was in no degree for the benefit of the ship, and to 
the disadvantage of the cargo. This topic, as to the 
<'oiitribution of the cargo and the occasional hardship 
upon the owners, has been fully discussed by Lord 
t^towell, in the case of the GratUudine^ and I will not 
repeat his observations thereon. Sufiice it to say, that 
i^rd Stowell clearly expressed his opinion that such 
consequences could not invalidate a bond secured upon 
the cargo. In this case I must pronounce for the 
validity of the bonds with costs. 

Goldhnith^ proctor for the pit, 

Ayrton^ proctor for the defts. 

TneBday, A/rril 29. 
Thb Malvima. 

CoUition — Damage to a barge within the body of a 
county^ Jurisdiction—Admirallg Court Act 1 86 1, 
s. 7. 

My the 7th teetion of the Admiralfy Court Act 1861, 
the High Court of Admiralty posteues jwiediction 
in eases of dantage done by a sea-going vessel 
within the body of a county to a barge, notwith- 
standing that it is not a sea-going vessel 
The petition of the pit. stated that, on the 6th Dec 

i]a«t, while in Blackwall-reach, in the river Thames, a 

*€vlMon took plaee between theh xMsel, tlw.afyfftry, 



a barge of fii^y-six tons burthen, and the deft.'ii«i 
the Malvina, a screw steam-vettel in the Iriiktiik 
The defts., in their answer, pleaded (amoiiptidv 
things), in the 9th article, that the Mystery aUi 
ship or sea-^ing vessel, and tlie said eolUMtsk 
place within the body of a count j; and the pratok 
the deft, submits that this honourable oooit bi ■ 
jurisdiction to entertain this cause. 

The following sections of Acts of ParliaiiMBt m 
(as to the material parts) referred to in the sipmi 
and judgment : — 

13 Rich. 8, c 5.— The admirals and tbcir d^ds 
shall not meddle from henceforth of any thing te 
within the realm, but only of a thing done iposlb 
sea, as it hath been used in the time of the noble pni 
King Edward, grandfather of our lord the ldB| tkt 
now is. 

15 Rich. 2, c 3.— It is dechured, ordained ud fiU> 
blished that of all manner of ... . qnarrds id i 
other things rising within the bodies of the coiaitiM 
well by land as by water .... the adminl'i Mi 
shall have no manner of cognisance, power, d« j^ 
diction ; but all such .... quarrels, and iDtlht 
things rising within the bodies of counties, ts «d^ 
land as by water, as afore .... shall be tni^ 
determined, discussed and remedied by tlie Iswsrf fc 
land, and not before nor by the adnural norbiili» 
tenant in any wise. 

a & 4 Vict c 65, s. 6.— Th3 High Cewrt^ 
Admiralty shall have jurisdiction to decide all da* 
and demands whatsoever for ... . damage reosvd 
by any ship or sea-going vessel .... and to lafas 
the payment thereof, whether such ship or veMiif 
have been within the body of a county or upon tkiki^ 
seas at the time when .... the damage wsi^ 
ceived .... in respect of which such eliis ^ 
made. 

The Admiralty Court Act 1861 (24 Vict c: \M 1 
—The High Court of Admiralty shall have jori " 
over any clNiin for damage done by any ship. 

Pritchardy for the pits., now moved tbit th |J 
article of the deft*s answer be expanged, <» 
contended that the court had jorisdictioii biw | 
standing that the pit's vessel was net a Mi^ 
bnrgc, and that the collision took plaee io t^ M| 
of a county. It will probably be coqteaded«* 
other side, that the 15 Rich. 2, c 3 is itiU * 
repealed, and lestricts the jurisdiction efthba* 
But tliongh an Act of Parliament has not btc^ 
pealed by express words, it may be repealed bfi*^ 
ence, if an intention to th^t eff^t appran '^^^^ 
quent enactment The object of the AdminltyOj 
Act 1861 was to extend the jurisdiction of tin o^ 
but prior to that Act the court had jurisdidia ij* 
cases of collision on the high seas, and by 3 & 4nft 
c. 65, 8. 6, and the Merchant Shipping Act 18M.>>2 
over all questions of damage, whether within tkiM| 
of a connty or not, when the damage was done^J 
ship, and therefore in damage cases the ooljo^ 
of jurisdiction that could be given to the coartif'j 
words " damage done by any ship " is m sod €•■■ 
the present The object of the Act behigto^ 
the jurisdiction, that object would be fmstist<d"|| 
15 Rich. 2, c. 3, were still applicable. Afflj'J 
jurisdiction intended by the 4th, 5th, and Ct|'''jfj 
of the Admiralty Court Act 1861 would be d«** 
inconsistently restricted if the words ^^ *^ JJ 
statute were still unrepealed. The *<*^^^ 
Admiralty Court Act 1861 ("damage de« V^ 
ship*') are large enough to include all C 
damage by a ship wherever it may take pis* g^ 
V. Lushington contra.— -The word* flf ^j!j 
2, c. 3, have not been directlj repealed, tfd s^ 
previous Acts of Parliament when toe L^i'f'*^ 
mtended to give the Admiralty Court jsriiWi^| 
the body of a county, it has so tsfoad v* 
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; terms. In the Admiralty Court Act 1861 there 

ezpreis words repealing the 15 Bich. 2, c 3, 
be intention to repeal, as collected from the words 
3 former Act, are not so strong as to justify the 

in repealing by inference a statute that has so 
restricted the jurisdiction of the court. 
. LusHUiOTON. — This is an action brought by a 

against a sea-going ressel, namely, a steamer in 
iTer Thames, and in the body of a county. The 
ion is — whether the court has juiisdiction to take 
lance of such a case ? And I am clearly of 
>n that it was the intention of the Act of Purlia- 

and in the words of the 7th section, to give 
onrt this power and authority. Difficulties have 

1 before, and continually occurred, from the words 
) statnto of Kich. 2, but I am of opinion that 
ill sBch are wholly removed by these most ex- 
▼e words: **The High Court of Admiralty 
bave jurisdiction over any chum for damage dose 
oy ship." The words '* sea-going vessel and 
Id done within the body of a county ** are not 

and I am glad they are not, for constant con- 
has arisen from them ; the utmost jurisdiction 

nrertheletfs, given to the court in cases of col- 
1 am of opinion that that part of the aiuwer 
pleads no such jurisdiction must be struck out. 

•ctors for the pits., PrUchard and Sons. 

•ctor for the defta., Rotkery, 

May 12 and IS. 
Thk Ouvia. 
CoUition-^LigkU — Fishing vessels, 
idmtraliy regulations now tnfMTct respecti$tg the 
\U to be carried by sailing vessels are not appli- 
le to fishing vessds. 

%g vessels are not bound eithtr to show or carry 
Its. 

'^fUJ' vessel was to blame for collision with a 
ing vessel, the property of the pits., but tlte crew 
'he fishing vessel being also to blame for not 
ing exhibited a Ught, and such vessel having by 
lect contributed to the collision : 
that the d^. must pay for a moiety of the 
^age, 

s was an action brought by the fishing lugger 
ietumj 28 tons, of Yarmouth, against the brigantine 
;, 146 tons, to recover for a total loss occasioned 
ison of a collision about three miles E.N. E. of the 
!on lightship. 

) defts., by their answer, pleaded, amongst other 
I, that the damage which ensued was caused by 
^r not ezljibiting the lights required by the Ad- 
.y regulations of 24th Feb. 1858, issued under and 
inance of the Merchant Shipping Act 1 854. 
this the pits, replied that, as to the Admiralty 
itions as to lights, the lugger was usually em- 
1 in fisheries, and that by virtue of a notice issued 
) Lords Commidsiouers of the Admiralty on the 
Oct. 1858, the said Admiralty regulations re- 
og lights did not apply to open boats, or to ships 
ly employed in fisheries. 

e defts. rejoined by denying that the Admiralty 
t of the 26th Oct 1858 was duly made or pub- 
9 pursuant to the provisions of the Merchant Ship- 
Act 1854, and they also alleged that the issuing 
ch notice was not within the powers given by 
^ct, and that such alleged notice did not operate 
voke, alter, or vary the Admiralty regulations 
e 24th Feb. 1858 respecting lights, and that 
^figer was not, at the time of the collision in 
<>n, a ship usually employed in fisheries within the 
' snd meaning of the said alleged notice of the 
f^ 1858. The witnesses on both sides were 
'ii«d vivd voce, 

* Court, advised by the Trinity Masters, was of 
i« that the Otima was to bUune, but that, with- 



out regard to any statutable regulations of any kind, 
looking merely to the duty of those on board the fishing 
smack to navigate the ship in safety, the 3<ife Return 
had ample time to have shown a light previous to the 
collision, and ought to have shown one, and that the 
collision might have been occasioned in part by the 
absence of such a light. 

The following are the regulations and sections of 
statutes referred to : — 

Admiralty Regulations, May 1, 1852, made in pur- 
suance of 14 & 15 Vict. c. 79, s. 26 : 

** All sailing vessels, when under sail or being towed, 
approaching or bving approached .by any other vessel, 
shall be bound to show, between sunset and stmrise, a 
bright light in such a position as can best be seen by such 
vessel or vessels, and in sufficient time to avoid collision." 

Merchant Shipping Act 1854, s. 295 : 

**(!.) The Admiralty shall from time to time make 
regulations requiring the exhibition of lights by such 
claases of ships, whether steam or sailing ships, within 
such places and under such circumstances as they 
think fit, and may from tune to time revoke, alter, or 
vary the same. 

'* (3.) All regulations made in pursuance of this 
section shall be publbhed in the London Gazette 
. . . and production of the Gazette containing such 
regulations shall be sufficient evidence of the due 
making and purport thereof." 

17 & 18 Vict.c. 120, s. 4: 

'* There shall be hereby repealed the several Acts 
set forth in the first schedule hereto (which included 
the whole 0/14 ^ 15 Viet, c. 79). 

** Provided that such appeal shall not affect 

** Any . . . regulation . . . duly made . . . 
under any enactment hereby repealed and subsisting at 
the time when this Act comes into operation, and the 
same shall continue in force, but shall be subject to 
such provbions of the Alerchant Shipping Act 1854 as 
are applicable thereto respectively." 

Admiralty Regulations, Feb. 24, 1858, made in 
pursuance of the Merchant Shipping Act 1854 : 

** By virtue of the power and authority vested in us, 
we hereby revoke, as from and after the 30th Sept. 
1858, the regulations made and published by us on the 
1st May 1852, relating to the lights to be carried by 
seagoing vessels to prevent collision ; and we hereby 
make the following regulations : 

** All seagoing sailing vessels . . . shall, be- 
tween sunset and sunrise, exhibit a green light on the 
starboard side, and a red light on the port side of tlie 
vessel ... 

" The . . . lights shall be fixed whenever it is 
practicable so to exhibit them . . . 

*' When the . . . lights cannot be fixed (as in 
the case of small vessels in bad weather), they shall 
be kept on deck . . . ready for instant exhibition, 
and shall be exhibited in such manner as can be best 
seen on the approach of or to any other vessel or 
vessels in sufficient time to avoid collision. 

** London Gazette, Oct. 26, 1858." 

These reguUtions (dated Feb. 24, 1858), so far as 
they relate to the lights to be carried, do not apply to 
open boats or to vessels employed in fisheries. 

Twiss, Q.C. and E. C. Clarkson, for the pits., sub- 
mitted that the court could not take cognisance of tlie 
notice issued by the Secretary of the Admiralty of the 
26th Oct 1858, as it was not in conformity witli tho 
provisions of the Merchant Shipping Act 1854, and 
that, consequently, the general regulations of the 24tli 
Feb. 1858 were binding upon the lugger; and there- 
fore, as she failed to comply with them, she could not 
recover. But, secondly, if the court was of opinion 
that the notice of the 26th Oct. was issued in proper 
form, then, as it interpreted the meaning of the regn- 
latbns of 24th Feb. as not applying to fishtik^b^^^ 
the regdUdoua oC 1^^*% i«c^fk\\^>3tAm\A«:^c^\>i'^<^:i>A 
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irere still binding on them, and on tbut ground the 
logger ooold not recover. 

The AdnUraUy Advocate (with whom was Dr. 
Sprnks) contended that the notice of the 26th Oct. was 
sufficient in form ; and as the regulations of the 24th 
Feb. did not apply to fishing-boats, thej were not 
under any statutory regulations as to lights. 

Dr. Lu8iiisGToy. — I will not finally dispose of this 
question till to-morrow morning, but, at the same time, 
I have a clear opinion upon one part of the question, 
or, rather, upon one of the two questions which have 
been raised, and this opinion I will at once deliver. 
It has been contended on the present occasion 
that the notice published in the Gazette, and dated 
*' Admiralty, Oct. 26, 1858," is not an effective and 
operative explanation or notice of the law. Now, the 
case stands thus : — Under the Merchant Shipping Act, 
to put it as briefly as possible, the Lords of the 
Admuralty are empowered to make alterations as to 
lights, fog signals and so on, and are empowered, 
from time to time, to make orders, rules and regula- 
tions, and there is no provision in the statute as to the 
mode in which they shall exercise the power so oon- 
fidftd to them; but in order to put them forth 
regularly and properly, they are required to publish 
them in the Gazette in the manner described. I am 
at a loss to understand how it can be said that this 
notice is not an effectual procbimation of the intention 
of their Lordships. It this order had been com- 
posed with the care with which such orders ought 
to be composed in a public office, probably the notice 
would not have been worded in these terms. If, 
instead of the worrls ** do not apply to open boats 
or fishing vessels,'* it had been *^ shall not apply,** it 
could not, I think, have been open to contention for a 
single moment, and there could not have been any 
question raised as to whether the order was not subject 
to the effect I have stated ; for when I look to a docu- 
ment of this description, I think it is hardly within the 
province of the court to say that such a notice ought 
not to be carried into effect I have before had to 
decide questions of this kind, of infinitely greater 
importance. For instance, I recollect th:it in a case 
in the Privy Council, it was admitted by the advooate 
for the Crown Colonies that the Crown had the 
power, by Orders in Council, to legislate for all 
the Crown colonies, and it so happened that the Crown 
sent a letter, signed by the Secretary ot State alone, 
and the question was, whether that order was equivalent 
to an Order in Council, and their Lordships were of 
opinion that it was^— inasmucli as the power of 
legislation U'ing in the Crown, and there being no 
mode of limiting this power, though usually exercised 
by Order in Council, the order being an authority 
emanating from the Crown, must be looked at as if 
it was an order of the Crown. In this case there is 
no limitation placed on the Lords of the Admiralty as 
to the mode in which they are to make alterations and 
revocations ; and I can entertain no doubt tliat tliis is 
an effectual document. There is more difficulty upon 
the next matter, and upon which I shall stop my de- 
cree till to-raorrow ; but, at the same time, I have a 
strong opinion upon that also. The original order of 
the Lords of the Admiralty was in 1852, and that was 
continued under the statute of 1854, and so it con- 
tinued until the 24th Feb. 1858. I apprehend that, 
at the time of the promulgation of this later order, 
taking it from the date affixed to it, all the regulations 
were to continue in operation under the Merchant 
Shipping Act of 1854, so far as they related to sea- 
going vessehi, but that everything not so included was 
entirely and altogether at an end. I think that pro- 
position not capable of being contravened. But it has 
been ingeniously contended that, independently of that 
proposition, there is to be found under the order of 
1852, indepeodent of the statute of 1854, an oidftt 



that lights are to be shown in case of n 
clination is to the opinion that it is in 
pealed ; but, as it is an important questio 
at it again, and to-mon*ow say what my ( 

On the following day the learned judge 
following judgment : — 

I will first state the position in whi 
stands. With the advice of the Trinit 
have declared tliat the Safe Heturn oi 
shown a light, and that the omitting sc 
tributed to the collision with the Ob 
other words, that if a light had been 
bably, the collision might have been ai 
question now to be determined is, wbethc 
to the principles and rules which govert 
the culpable omission of the Se^/e Jietun 
light is to be considered as a blameal 
of ordinary precaution, or a violation 
law. If a disregard of nautical rules 
the Olivia being found to blame, t 
will be divided. If a violation of the a 
another question may arise as to whetb 
Return is not altogether barred from m 
damage. The present question relates to ca 
and showing lights. The fiist regulations \ 
Lords of the Admiralty, in pursuance of t 
conferred upon them, were the regulation 
1852. The Merchant Shipping Act pas 
which gave their Lordships the power t( 
alter all regulations as to lights and ot 
The Merchant Shipping Repeal Act, c. VI 
Vict., by the 7th clause of the 4th sectio 
the regulations of May 1852 till revoke* 
By the Admiralty notice of 24th Feb. 185 
lations t\» to lights to be carried by Bea| 
are revoked, and the green and red ligb 
blished ; and by the notice in the Gazette 
1858, the regulations respecting the carry! 
of the 24th Feb. 1858 are revoked as re| 
vessels. The effect, in my judgment, is, 
vessels are exempted from carrying Ugb 
obligation to do so by the direction of 185: 
by the regulations of the 24 th Feb. 1858, a 
of Oct. 1858 exempts fishing vessels from 
February in the same year. But it is con 
though the regulaUons as to carrying ligb 
repealed, still that there remains a statutab 
for fishing vesoels to show lights. By tht 
of 1852 sailing vessels (and fiahing vessels 
eluded) were bound to show lights. Then 
lations of Feb. 1858 the regulations of 
carrying lights are repealed as to sailmg ves 
very important to look at the words ; " By 
power and authority vested in us, we heret 
from and after the .30th SepL 1858, tht 
made and published by us on the Ut dsyo 
relating to the lights to be carried by sesj 
to prevent collision." Now, what did th< 
mean by the regulations as to lights to b 
ordinary sailing vessels to prevent collisioa 
that titthing vessels were included in that 
did their Lordships mean by it ? Unless 
sion used here of carrying lights to prei 
means carrying and showing Ughts, then 
tion of showing lights remaius fixed on 
vessels, whatever they may be, and that io 
the obligation to cany coloured lights. Il 
ble to say that the obligation to show a li^ 
operative on fishing vessels, and not on ( 
vessels. There are no words upon whicb 
struction can be founded, and it is obviooi 
to the meaning of the regulations of 
that the direction as to sailing vessels than 
contained with the directions of 1852; s» 
for this reason, that in the directions ef 
^otdera are given as to ahowing lights whsi 
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e two things would be wholly incon- 
of opinion that, as to sailing TesseU 
; ressels, all the regulations of I852» 
the regiilutions 6f Feb. 1858, and that 
of Oct. 26, 1858, fishing yessels are 
the regulations of Feb. 1858, and 

statutable enactment as to their 
The nautical obligation exists, but 

Lment of the 398th section dues not 
come to that conclusion, and therefore 
It be borne in moieties. 
hike, proctors for the pits. 

1 SoH, proctors for the deils. 

Mondofff Aittjf 19. 

The U^fAMDEB. 

y of action — Intuffietent ojnotMi— 

Subtequent utcrtase, 
mage having bee» entered in the turn 
W9« subteqttentfy discovered that that 
I not pag the expeneet of repairing the 

No bail had been given in the cause^ 
veuel had not been arrested. Motion 
earing of the cause, to inerecue the 
jfiich the action wu entered, granted. 
lose of damage instituted by the owners 
Trence Nighti$tgale against the steam- 

The cause was instituted on the 6th 

the sum of 2500^ An appearance 
the owners of the Maander, but uo 
the ship not haTing been arrested, 
ipletiou of the repairs rendered neces- 
sion, it was discovered that the amount 
IS insufficient to cover the damage sus- 

'MiUoard and Potter with him) before 
he cause moved the court for leave to 
ount of the action and increase it to 

iMshington with him) contra. 
TON. — It is desirable to prevent actions 
a exorbitant amounts; but it appears 
I a bond fide estimate of the damage has 
oneous, and I think, therefore, that tiiis 
e granted. If bail had been given I 
e difficulty in allowing this application, 
d Sons, proctors for the pits. 
Son, proctors for the defts. 

May \^ and June S. 

The Koubn. 
wunsel to advise on a»stoer — Practice. 
X of allotting in all cases a fee to 
vise as to the propriety of opposing the 
cause does not still prevail ; but, 
many ceuee the fee may properly be 

luse of damage, in which both in the 
't, and on an appeal to ihe Privy 
nt had been given in favour of the pits. 
Mts had been taxed by the assistant 
Court of Admiralty, and on the taxa- 
3g fees had been disallowed : 
r. Spinks with copy of 
i feeing him to advise if £ s. d. 

o be opposed 3 4 

ind clerk 1 3 6 

\y Adtyocate, on behalf of the pits., now 
t to direct the registrar to review his 
owing the pits, these expenses. This 
ixercise of power and discretion on the 
sistant-registrar, as the exclusion of 
detrimental to the interests of justice, 
is not allowed to make application to 
• as to whether a plea should be ad- 
oppositbo or not, ii^nstice will follow. 



There may be an answer containing all kinds of irrele- 
vant matter, and matters foreigu to the issue in a case, 
and all those points raised in the answer would be 
most inconveniently discussed when the case came to 
be heard on the merits, but most conveniently whea 
they are raised upon application being made to oppose 
the admissibility of the plea ; and it would be unwise 
to the proctor to refuse him this advantage ; and it 
would not only affect the proctor, but the interests of 
the public. It was pre-eminently the ancient rule of 
this court, for there is a canon in which it is stated 
that '* no judge in any of the said courts of the arch- 
bishop shall ailmit any libel, or any other matter, 
without the advice of an advocate admitted to practise 
in the same court, or without his subscription ; neither 
shall any proctor conclude any cause depending, with- 
out the knowledge of the advocate retained and feed in 
the cause, which, if any proctor shall do, or procure to 
be done, or shall by any colour whatsoever defraud the 
advocate of his duty or fee, or shall be negligent in 
repairing to the advocate, and requiring his advice 
what course is to be taken in the cause, he shall be 
suspended from all practice for the space of six 
months. [The Court. — Tluit is as to the conclusion.] 
No. It is as to the whole management of the 
cause, the words being, **and requiring his advice 
what course is to be taken in the cause." That 
was imquestionably the ancient rule of all the 
courts which proceeded according to the rules of the- 
dvil and canon law. The argument is only 
strengthened by the practice under the present rules- 
and orders, the 72ud, 73rd, 74th, 7/th. 91st, and 
llSth, which relate to the fees of counsel and to the- 
duty of the proctor. It is there directed upon what 
occasions fees shall be disallowed, and amongst those 
rules there is none whatever that the ancient^ 
immemorial fee always allowed by the Court of 
Admiralty — namely, the advice of the advocate m 
to whether a plea should be allowed or not— * 
shall be taken away. There is no suggestion of the 
kind throughout all these rules, and the argument of 
expressio vnius est exclusio alterius expressly arisen 
from that fact. It may be most material to the inte- 
rests of the client that that answer should be opposecl, 
and upon what point is tlje proctor to have the advice 
of the advocate if not upon a pomt of that kind ?' 
And, if it is for the benefit of the proctor and client, 
upon what principle can the registrar oppose the fee?* 
Upon the ground of the practice of the Privy Council^ 
the rules and regulations of this court — and not only 
upon that, but upon the strength of there being no- 
prohibition — this charge should be allowed. 

jDeone, Q.C. contra. — The 131st canon has no- 
reference to this case. That was as to the conclusion 
of a cause, and strictly so. If that canon were inter- 
preted strictly, a proctor could hardly have a case in 
his office twenty-four hours without going to retain 
counsel ; but, fortunately for the public, that is not the 
practice. The principle of the rules and orders,, 
whether the expressio unius est exclusio alterius 
applies or not, is this — to simplify the pleadings, and to 
diminish the expense ; and it is to the simplification 
of the pleadings that the attention of the court should 
be directed, in saying whether this is t^i be a charge 
allowed or not to be allowed. Formerly tiie pleadings 
used to be much longer, and it was uncertain what 
evidence ought to be introduced, and the matter was 
not brought down, as it is now, to the simplest issue, 
and it was thought so difficult a matter to settle, in an 
original action, the petition, answer, or reply, even in 
a salvage case, that, as my learned friend properly 
says, two counsel were always allowed fees; but the 
pleadings now are so simple that oae counsel can 
settle them. There was no necessity in this instanoe^ 
for departing from the principle, as this clearly was- 
not a case in which tbmtivta^^wQii^jBMNft^^^S^fif^^ 
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because the advice giten by counsel was perfectly 
sound, the quest ioa being whether he should advise the 
plea to be opposed or not ; and as it was not opposed, I 
presume taking advice of counsel upon that was an un- 
necessary matter. The answer itself was of the simplest 
and most elementary kind, and there was no difficulty 
in it. Suppese that counsel advised the opposing of a 
plea, and that the court was of opinion tiiat that 
advice was ill-founded, and admitted the plea without 
the slightest alteration whatever, and, nevertheless, 
at the iiearing of the cause, the party averring that 
the plea was bad, won, and won with costs, who 
is to pay for advice given by counsel for opposing 
thst plea which was so admitted in its entirety ? 

The Admiralty Advocate in reply. 

Dr. LusiiiNOTON. — There is no doubt whatever 
that, according to the ancient practice of this court, 
and the Ecclesiastical Courts, there was always allowed 
a fee to counsel for advising whether a plea should be 
opposed or not. That was the universal practice ; and 
I tiiink the question, when duly oonsideied, comes to 
this — whether the practice has been so sufficiently 
altered that there b no longer necessity for taking the 
opinion of counsel, and having his advice as to whether 
the plea is in part or whole admissible ? I am well 
aware that the proceedings are now so simplified that 
the oocaabns much more seldom occur in which counsel 
would advise that a plea should be opposed ; but at 
the some time I am also of opinion that there are very 
many occasions on which counsel would think it their 
duty to their client to advise that such an appeal to 
the court should be made. Ought the burden of 
BO advising to be thrown upon counsel, or onght it to 
remain upon the proctor ? There are many matters 
with respect to the petition and answer in which it is 
of the last importance that the best advice should be 
obtained. For instance, supposing a petition should 
not be opposed which contains averments to lead to the 
adnmsion of evidence that the court could not receive. 
Unless the petition was opposed as it ought to be, 
extraneous evidence would be the result which would 
lead to expense. Again, there might be statements 
in the answer which might contain positions of 
law of great importance, and upon which the 
opinion of the court onght to be taken, and when 
that opinion was given it might lead to the conclusion 
of the caU8c. The impression on my mind is, having 
advised witii the registrar, that it is a proper fee to be 
allowed ; but I will take time to consider what ought 
to be done. 

On a subsequent dny the Court delivered the 
following judgment. — I have considered this question 
with some care, and it is not without its difficulties. 
According to the ancient practice which exbted 
up to the time I entered the profession, every plea 
in the cose, whether in the Admiralty Conrt or 
elsewhere, was always laid before counsel, to advise 
whether it was opposable or not ; and, certainly, 
according to the ancient practice, this was a fee 
most proper to be allowed, for it was most im- 
portant, considering the detailed manner in which 
those pleas were drawn, that counsel should advise 
whether they were sufficient in point of law, and 
whether everything as a matter of tact was correctly 
laid or not. It is true that now the mode of pleading 
has undergone very consider.nblc alteration ; but it is a 
question still of noeasy solution, whether that change has 
gone to 80 great nn extent as would require the court, 
in justice to the parties, and for the sake of saving ex- 
pense, to put an end to those fees, and to the advan- 
tage which the proctors and solicitors would have when 
the plea in question was laid before counsel and his 
advice taken. With regard to the past, I am of 
opinion that, looking to the practice of the court as it 
existed in former times, the proctor was justified in 
what he did, and 1 shall alter the taxation in that 



particular, and allow hun the costs of lajii| 
the plea before oonnael, tbe fee to the conoid^ 
and the other incidental expenses, as to whethv 
to oppose or not; but, as to what it to be din 
in future, 1 confess I have not yet oome to uy 
satisfactory determination. It may be perfect! j tn» 
that in the great majority of cases a judgment maj be 
easily formed as to whether a petition, answer, or lep^ 
is opposable or not ; but it is also equally true that, it 
several caaes — and there have been many within asboit 
period of time — it is of the last importance thst a 
adequate judgment should be formed as towhetbv 
certain facts should be stated or omitted, and tfai 
difficulty I have is in drawing a line — aUowing U» 
fee where it is expedient, and disallowing it wbeieitii 
unnecessary. I have not been able to arrive st iBf 
conclusion thereon at the present moment, and then- 
fore must content myself with saying that, witli 
regard to the proctor*8 present application, it isgrtBted, 
and he is entitled to the fee and the expenses. 

Tol/er and Son*t proctors for the pits. 

Dyke and Stoketf proctora for the defls. 



COXJ&T OF EXOHEQXTEB. 

Beported by ¥. Uailst and H. Lbioh, Kaqrs., BanWen* 
at-Law. 

T^uday, April 29. 
Allak AND OTHERS (Assignees of Lament, a Bank- 
rupt) V. SUMDIUS AND OTHKRS. 
Steamship broken — Proo/ of custom as to commimis 
due to the introducing bnkerfrom brobtr eafsgi^ 
a charter for shipowner — Renewal of ckaiir-^ 
Rtnewal if commission. 
The pit. J a steamship broker ^ introduced the dijl, i 
steamsJitp broker^ to certain shipowners fvr tk 
purpose of engaging charters for Mem, mi fl 
agreement was come to between the parties. D^ 
(Ud engage charters and obtained kis commissienfit 
iL The pft. claimed^ as tntrodudng broker^ 1 pt 
cent, comtniesion thereonfrom the deft., not oslf^l 
according to custom, but as the terms of the barjds 
bettoeen Utem, those charters being renewed fartis 
same ships and renewed commission paid to d^ 
PU. alio claimed, under such custom, his nmed 
commission : 
Held, per Martin and BramweU, BB., eridmm 4 
such a custom, and of the agreement, wasadasisi^i 
Held, per Pollock, C.B., that the special terms ofAi 
agreement betweeti tiie parties ^Klutied evidenettf 
such custom and tJte usual course of business. 
This was an action brought by tbe assignees of «ai 
M. Lamont, a bankrupt, against Messrs. Sai^ 
Sundius and Co., to recover commisidon on the ekl^ 
ters of two vessels, called respectively the Gbufff 
and the New York, belonging to the Glasgow sil 
New York Steam Navigation Company, takes i^ 
during the Crimean war by the French Governmea^ 
The negotiations had been carried on between }b- 
Langlands as representing the company ; i:*sstri Bn>' 
thers, representing the French Government ; Sinitbi 
Sundius and Co., their brokers ; and Lament, a ship' 
ping agent, who claimed to have introduced the cod* 
paijy to the other parties. According to the pl-^ 
case, the pit. was to divide with Smith, Snodias ao^ 
Co. the 5 per cent, usually paid to brokers, this b^ 
independent of the 3 per cent, paid to Pastri Bi^ 
thers ; but a special arrangement was made bj vhicb, 
for the first voyage of the New York, Pastri and O 
were to receive 3 per cent^ ; Smith, .siandius and C^ 
2^ per cent. ; Lamont 1 per cent. ; and Langlao^ 
1 J per cent. ; the latter ultimately gave up his daifl* 
Subsequent chartera being made, Lamont assezted tM 
according to a custom among brokers, conunissioa ^ 
due to him on the renewed chartera of the two vesae^t 
the deft, maintained that by special contract Laooo^ 
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to receive I per cent on the charter of the New 
for the first Tojage only, end that there weh 
•mniMeion due to him on the renewed charters 
%t veesel, or on the chartors of the Glangow. 
le Lord Chief Baron excluded evidence of the 
sd CQstom and directed a nonsnit, being of opinion 
was no evidence for pits, as to commission on the 
Gkugow. 

rule ni$i was afterwards obtained to set aside the 
out and for a new trial on the gronnd of misdirec- 
in rejecting evidence of costom, and in holding that 
vritten memorandum signed by defts. contained 
vhole terms of tlie agreement between the parties, 
was inconsbtont with any claim beyond the sum 
I and excluded parol evidence of any contract be- 
n Lamont and the defts., either as to the Glasgow 
»« Sew York. 

>vUl, Q.C., Lush, Q.C. and IP. WiUUms, for 
., showed cause against the rule. 
arslake, Q.C. and MUward, contra, in support of 
rule, referred to Brown v. Byme^ 3 E. & B. 
; ruld V. Lekan, 6 H. & N. 617; Hum^ 
i V. Dal^ 7 £. & B. 266 ; and 1 E. B. & El. 

lAHWRLT^ B.— I think the rule ought to be made 
ote. There were two questions discussed, both 
lich I sliall briefly advert to. One arose thus : — 
;>lt. said, *' I intrixluccd you, the deft., to certain 
wners, and you engaged a charter for them witli 
'reitch Government, and got your commission, and 

the torms of the bargain between us, and accord- 
» the ordinary practice, I was to receive a portion of 

comm^ion, which, in fact, was 1 per cent, in- 

of 1^ per cent.**, which I believe is the ordinary 
fusion for " introducing brokers,** as the pit was 
L These facts were undoubted. The pit. upon 
laid, ** The French Government has renewed the 
er with the shipowners for the same ships, and 
have received a repetition or renewed commis- 

upon these renewed charters, and I claim 

you a repetition or renewal of my commis- 

wliich I got out of your commission 'upon 
irst diarter, and I daim the right to prove that 

b a custom which, under some circumstences, 
es me to make that claim.** The evidence to that 

was rejected by jny Lord, and, with great sub- 
on, I think erroneously. In truth, there seems 
little doubt about the principle on which a custom 
be annexed to documenta with which it b not 
sistent. The question b as to the application of 
nle here. It b said that a suggested custom 
be annexed to a document or contract. I might 
rather, if they are not inconsistent. It is said 
the proposed custom would be inconsbtont with 
which was to be understood, or was to be ascer- 
d to be the original agreement between the pit 
the deft. No doubt, if that was so, if any custom 
uinexed to the acttial contract, and there had been 
mgnaocy between them, the custom would not be 
xed ; but if the two were coherent, then it appears 

they might be. The question is, whether it 
d l« repugnant in that way, or would be 
rent? It seems to me it would be coherent, 
DM, as I undemtand the bargain between the 
and the defts. with reference to this matter, it 

**I will receive from yon 1 per cent, as 
•bare of your commission.** There is to my 
^ nothing inconsbtont in supposing that to be 
in writing, and the writing going on, " not only 

the first charter, but on any renewed charter, in 
■ct of which you may get a commbsion from the 
"^^roers.** Whether, if that evidence had been ad- 
id, the custom would have been proved, and proved 
■^ a way that the jury ought to have found it* it 
H Deeessaiy now to say. I confess, for my own 
> I think tilt eortom ooght to be tery narrowly 



watohed, but still I think, according to the law, the 
evidence was admissible. The other question that 
anise was this : it was said by the plt.'s counsel, inde- 
pendently of any question of custom, it was w question 
for the jury, upon the evidence proved, whether or no 
the bargain between the pit. and the deft, did not ex- 
tend to tlie Glasgow as much as to the New York. I 
confess I think there was evidence to that effect ; I 
think therefore thut the case ought to have gone to 
the- jury in reference to that. In iny opinion, there- 
fore, on both points the pit. b entitled to make hb 
rule absolute. 

Martin, B. — I am of the same opinion. The 
facte of tlie case are these : — Mr. Lament, who was a 
person connected with shipping and a broker at Liver- 
pool, was examined on behalf of the pite., who were 
his assignees, and hb evidence was, that upon a day in 
Nov. 1854 he ctime to England and had an inter- 
view with Mr. Duncan, who was one of the partners in 
the defts.* house, that he then communicated to Mr. 
Duncan that he had the knowledge of two vessels, 
one called the New York and the other the Glasgoto^ 
which might be chartered to the French Govern- 
ment, for whom the defts. were authorised to 
act by some other persons who were the direct 
agents of the French Government, and according 
to hb evidence, if it be true, Mr. Duncan agreed 
with him that he was to liave one-half of the com- 
mission and to share the commission with the def^s.' 
house in respect of those two ve»8cls. That was 
hb evidence, which he deposed to in strong, 
terms. The evidence was not read at great length, 
but I understood ^Ir. Bovill, who showed cause 
against the rule, that he persevered in stating that 
he was to have one-half ef this commission. There 
was, therefore, that positive evidence to that effect. 
There were then read a variety of letters and com- 
munications between him and the defts., communica- 
tions with the company at Glasgow, to whom the New 
York and Glasgow belonged, and with their secretary. 
There was in that a very great degree of inconsbtency, 
and I would not have been at all surprised if the cause 
hud gone to the jury, nor shall I be surprised, if the 
case be ever tried again, if the juiy shouli find they do 
not believe Mr. L-imont, and that they would give 
trust to hb writings rather than to bis oath. That b 
for the jury, and not for the court. It is for them to 
decide whether or not the evidence of Mr. Lament was 
Ifne or fabe ; and if hb evidence was true he was 
entitled, as it seems to me clearly, I should say, to a 
portion of that commission upon the first charter of 
the Glasgow. With respect to the Neto York^ hb 
claim was this — thut he was a party to the employ- 
ment of the defts. in the sense I have stated, and h 
swore as to an express agreement to divide the com- 
mission with them. From what I know of those matters, 
I entertoin no doubt whatever, there is a practice in 
London that the one who was citlled yesterday the 
" introducing ** broker, is entitled to receive and does 
receive from the ** working** broker, as he was called 
yesterday, a share of the commission on the business. 
That is a matter of common practice in London every 
day, and in other parte where shipping b employed. 
With respect to the Neio Y'ork, he admite he received 
all he was entitled to receive in respect of the first 
charter ; and, as I understand it, he proposed to prove 
a custom that on a chsrter of this kind being renewed 
the "introducing** broker was entitled to a portion of 
the commission arising under the subsequent charter. 
Whether that evidence of the custom when proved 
wotild have been sufilcient and proper to entitle htm to 
recover, I do not know. It seems to me he was 
entitled to give the evidence of that so as to show what 
the custom was, and that it was not competent for the 
judge who tried the cause to intervene and stop it. I 
own I have a less confident optnion u^a tlMl v^\n.t 
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thftn I have with respect to the Ghtgow, It 
aaems to me that depends on another principle 
altogether, and the ptinciple is with the pit. I think 
the first communication took place between Mr. Duncan 
and Mr. Lamont on the 7tli Nov., and upon the 16th 
Kov. a regular agreement wns come to. The charter 
for the New York then had been agreed on, and a 
letter was then written, stating in precise terms what 
-were the terms of the agreement between Lamont and 
the defks. with respect to the New York ; but there 
was no writing whatever, nor anything put in writing, 
with respect to tlie Glasgnw. Now, I agree entirely 
with the rule of law, that if two persons are nego- 
tiating together with respect to the contract to agree 
amongst themselves what the contract shall be, if 
they are afterwards to reduce the contract to writing 
and sign it, then that writing is the contract, and 
nothing else. But for the purpose of bringing that 
rule to bear, you must establish that the parties meant 
to put the entire contract into writing. And if it be 
established that which they reduce into writing is 
merely a portion of it, as in this particular case re- 
specting the vessel the New Yort, there is nothing 
whatever in the rule of law to prevent the contracting 
party saying what was the contract with respect to the 
CUuycw^ and I own upon that point it seems to me 
the case of the pit. is a strong one. And as I am 
Tery clearly of opinion that the writing of the 10th 
Kov. 1854, assuming the parol evidence given by Mr. 
Lament is true — which I must assume; the pit. is enti- 
tled to have the opinion of the jury taken upon it, 
whether that is true or not— assuming that evidence 
to be true, I am clearly of opinion that the writing of 
the 10th Nov. 18M was intended to refer to the New 
York and the New York alone, and left entirely un- 
touched the question as to the Gla$gow ; and conse- 
•quently, in my opinion, putting aside the question of 
custom altogether, ihat the pit. was entitled to have 
the question submitted to the jury, whether he was 
•entitled to recover in respect, at all events, to the first 
charter, the Gltugow, That being withdrawn from 
them, I am of opinion that there must be a new trial. 
I give this opinion simply upon the facts of the case 
as they appwed on the note and the argument yes- 
terday. There is in the letters a vast deal utterly 
inconsistent with Lamont s statement. The jury are 
the proper tribunal to try that, and it is not competent 
for the judge, who formed a very strong opinion as to 
the credibility of the witness, to withdraw that fron^ 
the jury and to direct that the pit. shall be nonsuited ; 
or, in other words, unlets the pit. consents to be non- 
suited, to direct a verdict for the deft. 

Pollock, C. B. — I entirely agree with my brother 
Bramwell, that a custom sucli as this professes to be — 
a custom whicli controls the apparent dealings of con- 
tracting parties to make them agree to something 
•even where there is an agreement in writing which 
they do not express— ought to be very carefully watched 
and restrained within reasonable limits. And I own I 
think a custom to share a commission to the end of 
time, as the result of one broker introducing a vessel to 
another, as long as the vessel shall sail and shall be 
employed by the same party, or en;;nged indeed by any 
other parties through that broker, I think that is of 
extremely doubtful legality. But I do not undertake 
to decide my view of the question by that consideration. 
I think a custom may be made by evidence according 
to the prteent practice of the courts of justice, and be 
attached to any ordinary course of business, so as to 
introduce a term not inconsistent with that ordinary 
eourse of business. Because undoubtedly, when one 
broker introduces a vessel to another, I think the cus- 
tom may be shown that the broker so introducing that 
particular charter-party may be entitled to share in 
the commission ; but I think such a custom cannot be 
attached to a s|>ecial agreement between the parties, 



leaving them entirely independent of the nsotl oomm 
of business. If the relation of the parties is settled bjr 
the agreement not correspoodiog to the ordinaiy sod 
usual course of business, then I think the custom is a aert 
of impertinent intmsioD upon the relatiim of tbe 
parties created by themselves, quite apart from tbe 
ordinary course of business, and ought not to be re- 
ceived in evidence. The case, as before me, eertanly 
presented that aspect ; the agreement with respect to 
the commission was entirely out of the ordioaiy ooorw 
of business ; the parties professed to be regulating it 
not according to the ordinary course of businea, hot hj 
their own special agreement imder the special drcom- 
stances of that case, for which reason I rejected the 
evidence that was opened to me as evidenee, not ooo- 
trolling every posmble agreement, and if it bad beeo so 
opened I should have said, ^ You cannot properly, la 
point of law, do that ;** but it was profiissed to bo 
evidence to show what the custom was in the ordiniiy 
courM of business. I think it quite clear it was not ii 
the ordinary course of business, and therefore tlie 
custom did not apply. There was no other point ma^ 
before me at the time. I have no note of any applies* 
tion to let the matter go to the jury. The plt.% 
counsel, so far as I recollect, applied to hare tliis 
custom proved, in order that he might thereby mab 
out his case, and dearly my attention was not iQreeted 
to any other point. For these reasons I decided tint 
I should not receive the evidence, and my opmioa at 
present is, that 1 correctly decided. Of coarse I ex- 
press that with some hesitation, after besrisg a^ 
brother Bramwell and my brother Martin give tlicir 
opinion. I think it quite right to express myowo, 
and if the parties thmk right to do so, they will bi 
entitled to take the opinion of a court of error or tht 
subject. I have ventured, at present, to stau mf 
humble opinion that what I did at Nisi Prins vai 
perfectly correct. 

Wilds, B. — ^As I did not hear the argumest «i 
both sides, I take no part in tlie judgment ; but 1 wiik 
to say, so far us I heard the aignment upon the eai 
question of the adoiissibility of the evidence of eostoa 
in this cose, I think what the Lord Chief Baroa M 
was quite right. I entirely agree with the reasons Is 
has given. 

Martin, B.—With respect •to the other pnak it 
clearly appeared, on reading the note that wu tabs ; 
and rend yesterday, that the point was taken by Ur. 
Milward with respect to the Glasgow. 

Pollock, C. B. — ^I have no reooUection thst it vaf 
so taken. The grounds on which the rule was moral 
do not mention that point at all. The role was mcmi 
for merely that the evidence of the custom had hm 
rejected, and that the judge had ruled that the agrN* 
ment alone spoke the meaning of the parties. In the 
rule the two grounds are these — that the evidence d 
custom was rejected, and that it was laid down by tbs 
judge that the agreement alone expressed the mtentitf 
of the parties. That is certaialj another meda d 
putting it, that the agreement excludes the coatoffl. K 
seems to me to be quite independent of the qneati^B* 
The judgment of the court therefore is, that the bos- 
suit be set aside and a new trial had. 

Rule absoUiUfor a mew trwL 

SaUtrdajf^ May S. 
Atkinson r. \Vooi>all. 
Salmqe—MerchaaU Shipping Act 1854— JMsCriMio* 

among salvors of amount of salvage awmrM> 
Salvors should enforce Iheir dame far smbu s*^ 
200/. bg proceedings before magi$hrate$ aadcr tk 
Merchant Shipping Act 1854, 17 ^ 18 Fst 
c. 104. 

This was an actios for wages alleged to be dee ts 
the pit. as a seaman, and also for money had and («- 
oeived by the deft, for the pit as for salviy. Tba 
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ided never indebted. The case was tried 
a Secondary of London, when a verdict was 
bj him to be entered for the deft. The plt.*s 
isistedof two items— one 17/. 10«. for salvage, 
'2L U. 2d. for wages between the 20th Jan. 

6th Feb. The pit. was a seaman, and had 
n towing a vessel in distress into some port, and 
»d as one of the salvors a portion of the sum 
louey awarded as for salvage by justices under 
ihant Shipping Act, 17 & 18 VicL c 104. 
lid that, during the voyage, the pit. had been 
on, in consequence of the loss of one of the 

perform additional services, for which the 
greed to pay him 5s. per month as extra wages, 
vras discharged on the 20th Jan., and a pro- 
de that his written discharge, without which 
not enter upon a fresh engagement, should be 
lim the following day ; it was not, however, 

the 6th Feb. The plt.'s wages were paid to 
nly to the 20th Jan., the extra 5s. per month 

paid. The Secondary ruled at the trial that 
could not recover the 2L Is. 2d. as wages. 
; salvage, the Secondary directed the jury that, 
rtion of the plt.'s share had been ascertained, 
id and received would not lie. 
now moved for a rule to show cause why 
uld not be a new trial on the ground of mis- 
The justices having directed the sum of 60^ 
i as salvage, the pit., as one of the salvors, 
led to his fair proportion of it from the owner. 

B. — Is not this a question rather for the 
y Court than for a jury at common law ? How 
jury apportion it ? Polixkjk, C. B. referred 
M o{ tht CuUmbinej 2 Bub. Adm. Rep. p. 
I to tlie Merchant Shipping Act 1854, 17 
ict c 104.] A seaman entitled to a por- 
dvage could do nothing under the Alerchant 

Act until the owner has paid the money over 
-eceiver according to sects. 466, 467, 468. 

could divide the 60/. and easily ascertain the 
portion of salvage due to him. [Pollock, 
^Vhenever a dispute with respect to salvage 
. the United Kingdom between the owners 
ors as to the amount of salvage, and the 
) the dispute cannot agree as to the settlo- 
the claim by arbitration or otherwise, if the 
ned does not exceed 200/., the dispute is 
erred to justices as provided for by sect. 460. 
Jid Pollock on the Law of Merchant Ship- 
ip. 10, was also referred to.] 
)CK, C. B. — I think there should be no rule, 
lication was made on two groimds — one in 

to the 2/. Is. 2d. for wages clauned from 
b, when the deft, was dismissed, to the 6tl) 
en he received the certificate of discharge. It 
J performed extra service, for which he was 
»een paid 5s. a month, but when paid his wages 
3th Jan. he was induced or compelled in 
y or other to abandon that. Perhaps in 
er form that may be insisted on, but not in an 
r wages between January and February. As to 
ge, looking at the Act of Parliament, the Mer- 
ipping Act 1854, that has been referred to, I 
anion this case is otherwise provided for, and 
uinnot call upon a jury toapportion the amount 
e between the crew and return a verdict fur 
or what he may be thought entiticd to. It 
here was a letter from the deft, produced 
hat the salvage had been apportioned, and dc- 
know if the pit. would take part of it as a 
ed. The pit. woild not, but goes to a jury. 
'», had agreed to that offer he might have re- 
it ; bat, as he would not, he cannot recover 

acooont stated, nor as for money had and 

ai there was no evidence of any specific sum 
ir doe to the pit. The conne is pointed out 

2dAS. Caa 



by the Merchant Shipping Act for salvors to adopt in 
case of disputes as to salvage, and that the pit. should 
have pursued. 

Wilde, B. — This is essentially a matter of Admiralty 
jurisdiction, and no authority can bo found which 
recognises any right in a jury to apportion the amount 
of salvage for service among salvors. It is against all 
principle to reqture a jury to moke such a distribution. 
The attempt is quite new, and would, if successful, 
have a very mischievous tendency ; it would be acting 
on the discretion of a jury without evidence to guide 
their coming to any proper conclusion. As to the 
Merchant Shipping Act, it is divided into parts, with 
title and division of the subject-matter of each, and 
among them remedies of salvors in cases similar to the 
present. The pit. should have adopted the course of pro- 
cedure pointed out by the Merchant Shipping Act, 
where the rules of the Board of Trade as to the dis- 
tribution of salvage would be applied and justice done 
to all parties. To sustain a count for money had and 
received the court must see that some precise sum was 
due from the deft, to pit., which was not the case here. 
The offer of the sum made by the deft, to the pit. was 
accepted by him, or agreed to be accepted, and 
therefore there was no account stated. I am of 
opinion therefore the pit. is not entitled to recover in 
this action, and that no rule should be granted. 

Hule reused. 

The other learned Judges were sitting in the Court 
of Criminal Appeal. 

[iVbfe.~See Neuman v. WdUers, 3 B. & P. 812.] 



ADMIBAIiTY COUBT. 

Reported by Bobekt A. Forchaeo, D.C.L., Banister-at-Law. 

Tuesday, May 27. 
The Justyn. 
Sentence of a Vice-AdnUralty Court— -Fraud. 
Fraud sufficient to set aside in tfie High Court of 
AdmiraUy the decree of a competent Court of 
Vice- Admiralty f must be fraud in procuring the 
decree. 
Suit between mortgagees of iJte vessel and sttbsequent 
purchaser. R^liaUion by the mortgagees that a 
bottomry bond had been fraudulently executed by 
ilte co-operation of the bondholder and the mastery 
with a view to a sale of the vessel under the decree 
of a Vice-Admiralty Courts and ihat these facts 
were fraudulently suppressed from the court on 
the application for a decree of sale. Semble, that 
such facts, if proved, would be tufficient to invali- 
date the sale. 
Semble, that, under such circumstances, a decree of 
sale fraudulently obtained in order to pay a valid 
bottomry bond would be invalid. 
On the 11th April 1859 this ship was mortgaged 
by its then owner, Mr. Wm. Ray, of Bramwell-street, 
Sunderland, to Mr. Henry Dresser of 14, Great St. 
Helen's, in the city of London, merchant, to secure 
repayment to him of 3250/. and interest, of which 
2300/. still remains unpaid. Subsequently, on the 
22nd Feb. 1860, the ship was also mortgaged by Mr. 
Ray to Mr. Wm. Charlton, of Cranley, in the county 
of Surrey, to secure the repayment to him ef 600/L 
and interest, the whole of which is still unpaid ; and, on 
the 12th Feb. 1861, under a decree of the Vice- Admi- 
ralty Court of Prince of Wales Island, the ship, then 
lying at Singapore, was sold to Samuel Gilfillan, of 
Singapore, merchant. Both the mortgages had been 
duly registered, but since the date of the sale to the 
present purchaser. The ship arrived in this country, 
and suits were thereupon instituted by the mortgagees, 
in which the vessel was arrested, and appearances 
were given on behalf of Mr. Gilfillan, as deft. 

The pleadings in both suits fe«t« v^WcvD^3A!!^'^ S^^ 
same. 
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The petitions stated the execation of the mortgagee, 
the registntion of them, and the balance dae to the 
])lt8. ; and the answer (amongst other matters) alleged 
the sale to the deft under the decree of the Vice- 
Admiraltj Court, the vessel being then at Singa- 
pore, under a warrant of arrest from the said 
court Amongst other matters, the replicaticn stated, 
that the order of the court under which the Juttyn 
was exposed to sale was fraudulent! j and collusively 
obtained from the said court, and that the said sale 
ft«d all proceedings subsequent thereon were null and 
void ; that Teagdale Colledge, the master of the Justyn, 
while proceeding in violation of his instructions from 
Sydney to Newcastle in Australia, and thence to Singa- 
pore, granted to How, Walker and Co., of Sydney, who 
were Uie charterers of the Jtu/yfi, and had notice that 
the said Teasdale Colledge was so violating his instruc- 
tions, a pretended bottomry bond on the said ship and 
her freight, to secure m sum of money, the amount 
whereof is unknown to the petitioner, and made the 
said pretended bond payable seven days after the ar- 
rival of the Juttyn at Singapore, although the said 
Teasdale Colledge and the said How and Co. well knew 
that the said Teasdale Colledge would not have any 
funds at Singapore wherewith to meet the said pre- 
tended bond, and that the owners of the Jtutyn and 
the mortgagees were resident in London, and had not 
any agent at Singapore ; that the said Messrs. How 
and Co., before taking the said pretended bond, made 
arrangements with the view of becoming the owners of 
the JuMtyHy and entered into an agreement with the 
said Teasdale Colledge that he should continue as 
master of the Jtutyn af^er they should have become the 
owners thereof at a higher rate of wages than he was 
theretofore receiving ; that the said Messrs. How and 
Co., for the purpose of carrying out the said arrange- 
ments, sent the said pretend^ bottomry bond to the 
deft Samuel Gilfiltan, who was then a clerk or manager 
to the Borneo Company at Singapore, and directed him 
to get the Juttyn sold by them at Singapore, and to 
purchase her on theur behalf; that the Justyn arrived 
at Singapore on the 19th Jan. 1861, with a cargo of 
coals chartered by How and Co., who have never paid 
or accounted for the freight due from them on the said 
charter ; that on or about the 28th day of the said 
month of Januo^ certain illusory proceedings upon the 
said pretended bottomry bond against the Juttyn were 
taken in the Court of Prince of Wales Island and 
Singapore and Malacca, by the deft. Samuel GilfiUan, 
who was acting therein at the instance of the said How, 
Walker and Co., and in collusion with the said Teas- 
dale Colledge, and that a pretended sale of the Juttyn 
was made on the 1 2th Feb. following to the said 
Samuel Gilfillan, who was acting in the matter of the 
said sale and purchase on behalf of the said How and 
Co., and who, in fact, at the time of the institution 
of this suit held the Juttyn as a trustee for the said 
I^Iessre. How and Co. ; that no purchase or conside- 
ration money was in fact ever paid upon the laid pre- 
tended sale of the Juttyn; that the said Teasdale Col- 
ledge never made any attempt to obtain money on 
bottomry or otherwise at Sydney or Singapore to dis- 
charge the said pretended bond, although the Juttyn 
and the freight then to be earned by her would have 
been, ample security, and that the said deft Sanme 
Gilfillan and the said How and Co., before the afore- 
said pretended sale of the JuHyn, well knew that no 
such attempt had been made; that the said proceed- 
ings in the said court of judicature of Prince of Wales 
Island were not duly and regularly had and taken ; that 
no appearance was ever entered in the said court by 
William Ray the owner, or by the pit or the other 
mortgagees of the Juttyn, and that they were not any 
of them served with any process out of the said court, 
andbad not any notice whatever of the sidd ^^froceedingjB 
antil long after the said pretended sale of tho Jtutyn;' 



that the facts and circumstances hemobeibnRtM 
and the true drcumstances relating to the Hit p> 
tended bottomry bond were purposelj and frndoloiif 
concealed from the said court of jadicatonof Pins 
of Waled Island by the said pretended bottoBnybni- 
holders, with a view to their becoming paithimtf 
the Juttyn; that the institution by the iaidM.tf 
the said illusory proceedings against the Jmij^wi 
her freight was the cause of the suit bjtbendMs 
of the Jitf^^ for their wages, and that tktaii in- 
tended bottomry bond was not lender tin dR» 
stances, a good and valid bond of bottomiyoftkiHi 
ship Justyn, and that the proceedings in tbewdoM 
of judicature of Prince of Wales IsUmd nd tbai 
pretended sale of the Juttyn being coUnsire^nd fmit 
lent in law, are not, under the drcnmstsBoti «( is 
case, binding upon the pit or the said ship IMS'* «*' 
that, if the bond was m fact m valid bond, the tt 
ought to be treated in the firet instance as a trwteif 
the ship and freight for the purpose, in thefintfh^ 
of paying How and Co. the amount (if uj) dai fe 
them in respect of their bond, and, subject tlwRti,iir 
paying to the pits, the amount due and owing tttha 
on their mortgage securities. 

Brett, Q. C. and V. Lutkington moved the ^ 
to order that the principal articles of the itplkati|ih 
struck out All the allegations therein, if otaM 
by evidence, would not prove such finaud as w«iU i^ 
duce this court to set aside the decree of the V» 
Admiralty Court The only fraud which cinTiBi 
a decree, is fraud in procuring it : {CawmeU t. &4 
3 H. &N.617 ; 5H.&N. 728; />«c»eii^JB^ 
cose, 20 How. St Tr. 358; Cattriqm v./«m* 
C. B. 1.) All the aUegotioos in the replicatios* 
consistent with the supposition that the bond lad i 
proceedings in the Vice-Admiralty Court ^Hm\d 
fdt and regular. The only mode by which tbi ji^ 
ment could have been set aside would hsve bailf 
an appeal to the Privy Council — the proper ^ 
of appeal from the Vice-Admiralty Court 

Clarkton, oontra, for Mr. Dresser the fint i^ 
gsgee.— Gilfillan is to be taken as How and C^ V" 
master be prosecuting a voyage without tbi utMf 
of the owner, a bond given in the course of tint f^ 
is invalid : (The Mary Ann, 4 Notes of CiMii ^ 
390; The Jielinnce, 4 Hagg. 76.) A bondcmM 
given to pay the expenses of a previous ToyV' (JJ 
Toivo, 1 Spinks £cc & Adm. 85.) It ii ifeP 
that the bondholder should bid for the shipwb«» 
posed for sale in order to satisfy his bond : {f^'^^ 
V. liorrit, 4 Jur. ; Fox v. Ifachretky 1 >Mute*Wj 
Lead. Cas. in Equity, 72; Cranttmm i.JMi^^ 
Ves.) The case is therefore a nullity. 

PrUchard (Spinkt with him) for Mr. Chirit* * 
other mortgagee. — ^The sale in question was oi^ '* 
under a final decree, and the order dinotiog it *J 
therefore be reviewed. The act of the eoBit«»'f 
necessarily a yravamen irreparabile, in wbidi o**|J 
would there have been a right of appeal to the W 
Council : {Jurado v. Gregory^ \ Lev. 267 ; I '• 
32.) ^ 

Dr. LusHiNGTOSf.— The question I hatitofljj 
is, whether certain articles contained in tbei«pij*| 
be expunged. Two causes of mortgage htn ^ 
instituted against this ship, and an appeini'*|r 
been given on behalf of Mr. GilfilUn, as owntr tf * 
ship. Petitions were filed on behalf of the pto ^ 
answer to fthe petition is shortly this, thit tbi^ 
Mr. Gilfillan holds under a decree of the^vj 
Admiralty Court of Singapore, directmg tbi ^^ 
sold, and by a bill of sola granted to Us >f *| 
marshal, he being the highest bidder. I^^'^V 
the court is said to bear dote Feb. 12, l^fi^vlj 
bill of sale is annexed, whereby it sppiv* ^""T 
I was ordered to satisfy demoodt m. aWf A. 
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f tbe Vioe>Ad]niraltj Court is not denied, but m reply 
M been ghren in aUeginf^ that the vrhole proceedings 
f the Vioe-Adniiralt J Conrt are Toid by reason of 
rand. That fraud wUl racate snch a decree is a pro- 
oaition not to be disputed ; but tbe question is, what 
ind of fraud will enure to tliat effect? The reply is 
bjeeted to on the ground that the fraud therein stated 
I not sufficient in law to produce such effect I must 
«fer to the articles objected to. Tbe third article 
deads generally that the decree of sale was fraudu- 
ently and ooUnsively obtained. The fourth article 
pleads that Colledge was the master of the Jusiyn ; 
that a preferred bottomry bond was granted to Messrs. 
Bow, Walker and Co., of Sydney, the charterers of the 
JnttjfH^ payable at Singapore. The circumstances of 
femd are, that the master was violating his instruc- 
tiess m going to Singapore ; that How and Co. knew 
it,md that it was also well known to them that there 
•Mid be no funds at Singapore to pay the bond. It 
•ii not pleaded that the money was not wanted. It is 
obvioos thnt this article applies only to the validity 
«f tbe bond. But the fifth article connecu it in a 
ttrtain degree with the subsequent proceedings. It is 
tbertin alleged that, previous to taking the bond, 
Hov and Co. made arrangements with the master 
vith a view to their becoming the owners of the ship, 
^ master continuing at a higher rate of wages. The 
-nth article pleads the bond was sent to GilfiUan, at 
fiogapore, with directions to get the ship sold, and to 
lardiase her for them. Tbe seventh article alleges 
tkat the freight bad not been paid, or the coals car- 
Md to Singapore. This is an article which appears 
<• me, in any view of the case, irrelevant. I am 
•BaUe to discover how this fact, if true, can have any 
itnngent bearing on the case. Assume that it proved 
fiihonesty in Messrs. How, the court could not hold 
f^ fact to be fraud on tbe purchasers of the ship. It 
is too remote, llie eighth article pleads that in Jan. 
1861 Ulusory proceedings were had on the instance of 
l^ilfillan, acting for How and Co., and that he was 
then trustee, and that the sale was pretended. Then 
the eighth articles alleges that no purchase-money was 
paid. Primdfaeie this averment, if true — and I must 
take it to be BO for the purpose of the present inqniry — 
finetly negatives the contents of the bill of sole ; it 
UitSes a most important statement therein con- 
tained ; it imputes to the marshal a serious dereliction 
If his duty, and the insertion of a falsehood in a 
■olemn document The question, however, still re- 
gains—how far such a fact proves fraud in the 
original proceedings. The ninth articles pleads that 
*e ship carried a large freight on a home voyage to 
London. The tenth article denies the validity of the 
bottomry bond. The eleventh article alleges that the 
IJoeeedings were ex parte. The twelfth article, that 
*e facU pleaded were concealed from the conrt The 
^Itirteenth, that the suit of How and Co. caused the 
Jfooeedmgs, if any, of the mariners. The fourteenth 
»«niee the validity of the bottomry bond, and, if valid, 
^at GilfiUan is, after paymg tbe bond, to be con - 
'Jdered as trustee for the resides to the mortgagee. 
^*QW, the substance of these articles is, that the bond 
^as frsndulently obtuned, and that there was a con- 
*rted plan for obtaining, through the instrumentality of 
be court at Singapore, a sale of the ship to or for the 
enefit of the bondholders, concealing the facts. I 
are to determine whether these articles are admis- 
ble ; and this leads me to consider what fraud it is 
hicfa will justify the court in declaring that the decree 
:' a competent court in rem ought to be treated as a 
Gdlitj. [The Court, having referred to the Ducheu of 
im^MiOH's case, cited above, said :] It has, from the 
ma of Hwfke$ and CorntUm^ Skinner, 59, 6 Vin. Ab. 
19, been 8ett]edlaw,thatalldecreesof a Courtof Admi- 
llj nhally frima fade^ be considered as conclusive, 
iieftlMr British «r fbre^n, with respect to matters within 



their jurisdiction. In the present case there is a decree 
of the Vice- Admiralty Court at Smgapore as to a bot* 
tomry bond and seamen's wages ; prima /acie^ there- 
fore, this decree is unimpeachable, and conveys a valid 
title to the property purchased under it There are, 
however, some matters to be borne in mind in proceed- 
ings of this kind. The proceedings were, m fact, alto- 
gether ex parte, for it is impossible that tbe owners or 
the mortgagees can have any knowledge of them. It 
cannot be effectually contended, I think, that the know- 
ledge of the master of the ship is their knowledge. No 
appearance is given in the suit, and the whole proceed- 
ings are ex parte. This being a decree of an English 
conrt of vice-admiralty, twelve months are allowed to 
anv person a^rgrieved by that decree to appeal to the 
Pnvy Council. No appeal, so far as I know, has been 
asserted. Then tbe question is this — whether, no appeal 
having been asserted, it is competent in another suit to 
deny tbe valitlity of the decree of the Vice-Admiralty 
Court, by alleging fraud, and if so, what fraud? 
[The learned judge having referred to the cases of 
CammeUv, Sewell, Cattrique v. /mrte, cited above, 
and Meadowcroft v. Huguenin, 4 Moore, P. C. C. 
p. 386, said:] It being agreed that fraud will 
vitiate a decree, the question is, what fraud? 
Fraud in procuring the decree is, I apprehend, clearly 
a fraud which will vitiate it. What is fratad in 
procuring a decree ? What can it be, sare a state- 
ment of fahtehood or a wilful concealment of the truth? 
I think that these articles do in substance set up such 
a case, for the cause alleged is that the bond payable 
at Singapore was frai^ulently procured, with the 
undue and eorrupt co-operation of the master ; that a 
forced sale was from the first contemplated ; and that 
Gilfillan was merely an agent of How and Co. to 
carry into effect their original illegal plan ; further, that 
all these facts were concealed from the conrt. I think 
that, if these averments could be substantiated by 
proof, the sale could not be sustained. It is right, 
however, to observe that this court would be exceedingly 
cautious in setting aside any judgment in rem. It 
would do so only on the most conclusive evidence, and 
still more especially would pause before it divested a 
band fide purchaser. It is true, however, that there 
are oUier considerations not to be forgotten. In the 
long voyages now accustomed to be made to the East 
in ships of large value, there is great facility for fraud 
if the master or other parties are so inclined. Re- 
course is easily had to a Vice- Admiralty Court, and 
the proceedings being all in common form, and ex 
parte, ships are very easily transferred, without 
any investigation into the merits. I shall direct 
this roply to bo reformed, as far as relates to 
the articles objected to ; and, if possible, there 
should be some specification of the dates and circum- 
stances, as to the voyage to and arrival in Australia, 
as to the orders disobeyed by the master. And the 
frame of the article, too, should be somewhat altered ; 
it is useless to deal in doubtful expressions, snch as a 
pretended bond, unless the party is prepared to plead 
that the bond was invalid, as obtained by fraud and 
withont necessity. It would be almost hopeless to go 
on with tbe case if that is not intended. True it is 
that there might be a fraudulent sale to pay a valid 
bond. I mean, independently of the validity of the 
bond, there may be a fraudulent sale ; but if this be 
the case set up, it should be distinctly pleaded, and in 
what respect fraudulent — as, for instance, obtaining 
the ship by the bondholder or trustee for more or less 
than its real value. As the case at present stands, it is in- 
volved in too much obscurity. The last paragraph must 
be struck out I cannot know that there is any surplus; 
and if I am entitled to exercise the jurisdiction at all— 
which I do not say I am — I cannot do so upon an 
hypothetical surplus. Should such a supposed state 
of things arise, it would b« \]kMU Vvb»^ v&ax^ \a lu^kft 



228 



MARITIME LAW CASES. 



Adm.] 



Thk Arthub. 



[Asm. 



I 



the application. If the reply shall be so reformed to 
mj satisfaction, I shall admit it ; but as the case is 
0i)mewhnt novel, and the admission of such a plea must 
decide the case, and lead to great expense, I shall, if 
atsked, allow an appeal to the Judicial Committee. 

Tuesday, May 27, 
TiiK Arthub. 
Salvage — Agreement by tneuter of thip^ Tender 
vpheld with costs. 
Jt is competent to the master 0/ a ship to make an agree- 
ment mth salvors m to the remuneration Jar their 
services, and if the agreement be consistent with 
justice atid equity, it shall bind the owners. 
In such a case the burden of proof is upon the 

parties alleging the agreement. 
The masts of a ship had been cut away, and she was 
making a considerable quantity of water, but, being 
laden with timber, was in no danger of sinking. Salvors, 
five in number, with their fishing smack of sixty tons 
burthen, rendered her for thirty-six hours services 
which in effect amounted only to towage services. 
Their claim included34i, compensation f or lou offish, 
and 25/. damage to hawser. The court found that 
an agreement had been made between them and the 
master of the ship, that they should receive IbOL 
for titeir services, and the court, considering the 
agreement to be just and equitable, pronounced for a 
tender to tliat effect, with costs. Value of the pro- 
perty saved, 1850/. 

This was an action brought by the fishing smack 
Thomas and Ann, to obtain compensation for salvage 
services rendered to the Prussian barque Arthur, 302 
tons, while on her way from Memel with a cargo of 
timber and deals for Sunderland, on the 15th and 
16th Nov. last, off the Spurn. The salvors repre- 
sented that while they were reaching in for the hind 
with a cargo of fish, the barque was seen two miles off 
with a signal of distress flying; that they made 
towards her, and three of them went in a boat at risk 
to their lives, and two of them then boarded ; that she 
was much damaged : that they took the barque in tow, 
and arrived off Winterion, when, having engaged a tug, 
«he was towed to Yarmouth ; that during the perfonn- 
ance of the services there was a heavy sea running, 
and that their efforts were attended with difficulty ; 
tlmt they paid \5L for the tug; that their fish was 
almost spoiled, and was sold for 1/., although had it 
been landed in the Hnmber on the day before it 
would have fetched 35/. ; and that their hawser, 
originally worth 25/., while they were towing, was 
broken, and so much chafed as to be unfit for further 
eervice. The owners of the barque denied the risk and 
'danger alleged by the salvors, and contended that 
there was an agreement made between the salvors and 
the master of the barque to aid her for 150/., and that 
that amount has since been tendered to the salvors, 
and was sufficient for the assistance given to their ship. 
The value of the property salved was 1850/. 

Deane, Q.C. and Spinks appeared for the salvors ; 
the Admiralty Advocate and V. Lushington for the 
owners. 

Dr. Lushington. — It has long been the established 
doctrine of this court, that it is competent to the master 
to make an agreement with the salvors, which, provided 
it bo consistent with justice and equity, shall bind his 
owners. Were then the particular circumstances 
which occurred previous to the time when that alleged 
agreement was said to have been entered into such as 
created any improbability that an agreement should be 
come to between the parties ? It appears the barque 
had been exposed to the inclemency of the weather the 
day before — at what precise period I do not pretend 
to estimate, and it never can he ascertained in cases of 
this description with great accuracy — but there had 
been m gale on the 16tb Not. ; and that, in v^ml of 



fact, is a matter of notoriety, Itecansa it was odIj lart 
week there was another case in which that gale etas 
under consideration. That gale bad subsided, and ds 
the morning of the 15th Nov. the ship bad besBS- 
posed to hardships, her masts hnd been cot awsy, sad 
she was making a considerable quantity of water; bat 
she was laden with timber, and there was no pnhi- 
bility that she would be exposed to the risk of sinkis^ 
The salvors appear to be five in number, and to hm 
been engaged in their boat in the occnpatiQii of fisU^ 
— a boat of sixty tens burthen — and they came tei 
proffered their assistance. I am not prepared to say tbt 
at that time, the averment contuned in the pciiti«i 
that there was any risk of life at that moment io ns- 
dering assistance, is established in the case, and for tb 
reason I am now about to state. In the eMh 
mencement of the petition 1 find this — "tbt 
the salvors, at the great risk of tbdr Utss, nni 
up under the ship^s lee quarter, when Thomas Jansi 
and William Ellam were hauled on board by mesud 
ropes." That might be true or it might be false^ bst I 
find almost immediately afterwards the foUowiog sttii* 
ment : — ** As soon as Thomas Jarman and Wm. E&a 
had got on board the barque, the master thereof is- 
quired whether either of them was the master of tb 
smack, and on being answered in the negative be »- 
quested them to fetch him, which they aooordiogljfi^ 
and William Ellam returned on board the anMck.* 
Now, certainly, if these persons had been expoiedli 
great risk of life in going on board, and if imniedialii^ 
they were on board they were asked for the master, il 
is not very probable he would have been sent for at lb 
exposure of this great risk of life. I do not apprebal 
that there was any real risk of life on this oocaaioa it 
all. but what the barque required was — she nught b 
said to have been at the time almost totiUy dismaoed 
— the assistance of the smack to tow her to a pert, 
and to what port depended on the wind and weatbr. 
Her wish was to go to Sunderland. Probably at tbt 
tune Grimsby was the nearest port, according to tb 
estimation of the parties, and the nndertakiog wM- 
supposing there was any understanding at all — to tst 
her to Grimsby. The service then was in the natsn 
of a towage service, and no other, and nothing eoddb 
done by these parties except with the medium of tbir 
own boat, whidi was competent to perform the tovip 
service. Considering all these facts, I think then vn 
no probability whatever that the master of the bofw 
would not be anxious to enter into an agreement, b- 
causo it is consistent with every day s experience tbi 
the masters of foreign ships are most reluctant to aooefl 
salvage assistance, unless they ascertain prevkNulj lb 
extent of payment to which they will be subjected. <b 
the other hand, salvors are very reluctant to make sg^ 
ments, and seldom assent to so doing unless oompeiM' 
The result I have come to is this, that there is neitbr 
probability nor improbability that an agreement dMsU 
have been entered into. With regard to the agreeBOl 
being made on board the ship, it stands thoa. Betk 
parties are interested ; the salvors in opposing tb 
agreement, the owners in maintaining its validity, ted 
the parties are directly at variance. Most clearly tb 
onus in cases of this description lies on those whs art 
up the agreement, and they are bound to prove tb 
agreement was made after consideration, and was tor 
and eqnitable. If the case rested there, I shoold hut 
no hesitation in saying that the agreement is not esta- 
blished, not because it is not reduced into writing— ^^ 
there may be as valid a verbal agreement in a csm ef 
salvage ais if it had been reduced into the most fonsil 
shape — ^but because, the onus proband* being upon tb 
owners, and the evidence conflicting, I roilly canoet 
take into consideration the number of witnesses on tb 
one side or the otherwhere tlie matter b in themterert 
of both parties, and I should therefore say that then 
was no proof of the agreement at all. Bat the eisi 
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Bite upon whAt was done when the barque 
to Yarmoath. If it is proved to the 
itisfaction of the coort that the master 
lack admitted the agreement was made, it 

me to be the strongest evidence that conld be 
beyond that evidence which could not be had 
making of the agreement itself; and, there- 
ease brings itself to thu most narrow issue — 

1 am to give credit to Mr. Heriot, the broker 
rqne, and his clerk, or to the denial given by 
er of the smack as to what occurred upon the 

which I am now about to investigate. I 
id that if Mr. Heriot be credited upon his 
it amounts to this— that there was an ad- 
>n the part of the master of tlie smack of the 
it for 150^, and if he is to be believed, and 
ment is true, cadit quesiia^ the agreement 

established. [The Court, after adverting to 
Dce of Mr. Heriot and his clerk, said :] l&ir 
— disinterested testimony — is opposed by 
whatever, excepting the affidavit of the master 
lack, who denies the whole of it in substonoe 

beginning to the end. I feel bound to come 
Dclosion that the agreement was entered into 

the master of the barque and the smack. 
10 of opinion that it was not an inequitable 
It at all, looking at the length of time it 
—that it was simply a towsgo service, attended 
risk or danger whatever, and lasted, according 
atement of the salvors, no less than thirty-six 
[ consider it to be a fair agreement, and such 
urt cannot say ought to be impugned. I must 
e for it as a fair agreement, and of course 



TWtcby, Jiow 24, 1862. 
ifore the Right Hon. Dr. Lxtshinotoh.) 

Thb STBrrm. 
» — Comptfjfory pilotage — Vestel wUhm the 

port to which e&e belongi, 
53rrf eectioH of the Merchant Shipping Act 
aU exemptioni from oonqntUoty pilotage 
existed at the time when that Act cams into 
ion continue in force. 

' Geo. 4, e. 1 25, s. 59, which toot in force at 
le when the Merchant Shipping Act came into 
um, vestels within the limits of the port to 
theg belonged were exempt from compulsory 

M. 

vessel belonging to the port of London, on a 
I from Bonkaux to LondtiUy whilst off the 
Vs-canal in the river Thames^ came inio 
m with a brig at anchor. The collision was 
Dned solely 6y the fault of a pilot on board 



U the collision having taken place when the 
T was within the limits of the port to which 
longed, her owners were at such time not 
Ueato take a pilot, and were therefore answer- 
or his misconduct. 

that but for 6 Geo. 4, c. 125, s. 59, the 
of the pilot would, notvkthttanding the Mer- 
Shipping Act 1854, «. 379, have been, under 
'vmnstances, compulsory upon the owners. 
ras an action brought by the brig Thornley, 
derland (comI laden) for London, against the 
lamship Stettin, while on her way from Bor- 
ith a general cargo, for London and Hull, to 
or a total loss, occasioned by reason of a colli- 
reen the vessels while the brig was at anchor 
rer Thames off the Begent*s-canal, on the 4th 

allowing are the sections of the stetutes 
JO in the judgment : — 

4, e. 125, s. 59.— **The master ... of any 
vessel whatever, whilst the same is within 
Mab. Ca& 



the limite of the port or place to which she belongs, 
the same not being a port or place in relation to 
which particular provision hath heretofore been made 
by any Act or Aoto of Parliament, or by any charter 
or charters for the appointment of pilots, shall and may 
lawfully, and without being sulviect to any of the 
penalties by this Act imposed, conduct or pilot his 
own ship or vessel when and so long as he shall 
conduct the same, without the aid or assistance of 
any unlioensed pilot or other person or persons than 
the ordinaxy crew of the said ship or vessel." 

Merchant Shipping Act 1854, a. 353.—*' Subject 
.... the employment of piloto shall continue to be 
compulsory in all districto in which the same was 
by law compulsory immediately before the time 
when this Act comes into operation, and all exemptions 
from compulsory pilotage then existing within such 
districte shall also continue in force.'* 

Merchant Shipping Act 1854, a. 370.— "The 
Trinity- house shall continue .... to license .... 
pibto for the purpose of conducting ships within the 
limite fblk>wing, or any portion of such limite (that 
is to say) : 1. The London District, comprising the 
waters of the Thames and Medway as high as Lrodon- 
bridge and Bochester-bridge respectively, and also the 
seas and channels leading thereto or therefrom m far 
as Orfordnsss to the north, and Dungeness to the 
south, so nevertheless that no pilot shall be hereafter 
licensed to conduct ships both above and below 
Gravesend.** 

Merchant Shipping Act 1854, s. 376.— *' Subject 
to any alteration to be made by the Trinity-house and 
to exemptions hereioaftor contained, the pilotage dis- 
tricto of the Trinity-house, within which the employ- 
ment of pilota is compdsory, are the London district 
and the Trinity-house outport districts, as hereinbefore 
defined; and the master of every ship navigating 
within any part of such dbttrict or diatricto who, after 
a qualified pilot has offered to take change of such ship, 
or has nude a signal for that purpose, either himself 
piloto such ship without possessing a certificate enabling 
him so to do, or employs or continues to employ an 
unqualified peraon to pilot her, shall, for every such 
offence, in addition to the penalty hereinbefore specified, 
if the Trinity- house certify in writing under their 
common seal that the prosecutor is to be at liberty to 
proceed for the recovery of such additional penalty, 
incur an additional penalty not exceeding 51. for every 
fifty tons burden of such ship." 

Merchant Shipping Act 1854,8. 379.— *'The following 
ships when not carrying passengers shall be exempted 
from compulsory pilotuge in the London district and 
in the Trinity-house outport districto (that is to 
say) .... (5.) Sbips navigating within the 
limite of the poit to which they belong.*' 

The AdmiraUy Advocate and V. Lushington ap- 
peared for the Thornley ; 

Twiss, Q. C and E. C. Clarkson for the SUt^. 

Dr. LusHOfOToy. — The steamship 5/e^</fi, belongin|^ 
to the port of London, came into collision with tho 
Thornley, a brig lying at anchor off the Regent*s- 
canal stairs, on the 4th Feb. The Trinity Masters 
were of opinion, and the court concurred with them,, 
that the blame of the colli;uon rested entirely with the 
pilot on board the Stettin. The state of facts upon 
which I mean to found the question of law axe as fol- 
lows :— The Stettin belonged to the port of London; 
the place of collision was within the port and the dis- 
trict of the Trinity-house ; and the pilot was duly 
licensed. If there were any serious doubts on these 
facta I would allow them to be proved by further 
evidence, but I apprehend that there is not The 
case came on without any intimation of the points- 
to be raised. There is, however, enough for me to 
proceed upon. First, I apprehend it to be cleas 
beyond doubt that ^i \.\i« l^^iuA^^l iw ^^^\.\%. 
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pulBorjf and the blame of a collision rests solely with 
him, the owners of the ship doing the damage are not 
responsible? Then the main question is — was the 
talung the pilot in this case compulsory ? First, it 
must be proved that the taking of a pilot in the ioctts 
in quo was generally compulsory. Secondly, if there 
be an exception, upon what grounded. It is said such 
exceptions are to be found in the Merchant Shipping 
Act, and in the old Pilot Act of Geo. 4. The 
collision took place within the Trinity-bouse London 
district, which is defined by the 370th section of the 
Merchant Shipping Act ; and by the 376th section, the 
taking of pilots in the London Trinity-house district is 
compulsory. By the 379th section there are excep- 
tions, and it is contended that this ease falls within 
one exception, the 5th — ^ Ships navigating within the 
limits of the port to which they belong.** This ship 
belonged to the port of London, and the collision took 
place within that port. The question is, was she navi- 
gating witfahi ? The Stetimhtd left Bordeaux, and 
was bonnd for London and Hull. This exemption 
eannot have been purely arbitrary, and most be founded 
upon some reason or other. Is that reason the simple 
fact of belonging to the port, as affording such a 
knowledge of the navigation of the port, that the em- 
ployment of a pilot might be safely di^ensed with ? 
I admit that, prima fade^ the belonging to the port 
would give some colour to the presumption of know- 
ledge of navigation; but when it is borne in 
mind that ships belonging to the port of London 
are engaged in every description of voyage, that 
very many of them do not for years enter 
the port, it is contrary to all probability that 
the masters and crews should possess adequate 
knowledge of the navigation of the port. Under such 
curcnmstauces, the fact of being registeied in London 
becomes no adequate reason for the exemption. Then, 
consider the other construction, that navigating within 
means navigation confined to the limits. It is evident 
I think, that this construction is much more consonant, 
with the reason of the case, for almost of necessity 
those so engaged in navigation must acquire local 
experience. I also think this interpretation accords 
best with the words themselves. Tliougli I do not 
deny that the word " navigation ** alone is a doubtful 
expression, yet coupled with the word ** within*^ it 
appears to me to negative voyages beyond the limits, 
and to be confined to those within tiie limits. As this 
ship came from Bordeaux to London, was further 
bound to Hall, if the case rested solely on the Merchant 
Shipping Act, I should hold, though with much 
doubt, that the taking the pilot was compulsory, as 
the vessel came from a foreign port. But it has been 
uiged that an exemption of this vessel from compulsory 
pilotage is to be found in the General Pilot Act of Geo. 
4 ; and that all such exemptions are continued by the 
Merchant Shipping Act. Certainly, if, referring in 
both Acts to ships similarly circumstanced, there is an 
exception in the General Pilot Act, and the contrary in 
the Merchant Shipping Act, the law on this question 
would be in great confusion, for I must assume, after 
the case of Reg v. Staunton^ 8 E. & B. 445, 
and the confirmation of the judgment in the 
Earl of Auckland^ I Lush. 164, by the Judicial 
Committee, that all exemptions in the General Pilot Act 
are continued by the Merchant Shipping Act, sect. 353. 
The only question, therefore, that I am at liberty to con- 
sider is, whether this nhip was exempted by the 
General Pilot Act, and that depends on the construc- 
tion to be given to the 59th section. The words appli- 
cable to the case are these : '* The roaster of any 
ether ship or vessel whatever, whilst the same is 
within the limits of the port or place to which she 
belongs, the same not being a port or place in relation 
to which particular provibion hath heretofore been 
made bj anj Act of Parliament or charter, maj law- 



fully navigate the ssme, provided he do notaphja 
unlicensed pilot." The words used inthii8(ctiNtf 
the Pilot Act are very different from time n dl 
379th section of the Merchant Sbipptng Act Ik 
word ** whatever'* includes all abippiBg. Tbiid 
**is," is descriptive of place only, and diSRtilfm 
** navigating." I feel myself compiled, ^ t^'^ 
ference of expression, to put a difiereat eoeitncte 
upon this section, unless some subsequent vordip^ 
sently to be noticed form a distinct exoeptioi. I • 
well aware that to put one construction upoithiMk 
section of the Pilot Act and another upon theSiH 
section of the Merchant Shipping Act, teadstocn* 
some confusion ; but I cannot help rajadf, fcr ft 
Legislature has used different expreesiont, is, I tUil^ 
conveying different meanings. Then foUowtbisiA 
— ** the same not being s port or place m rdiliafr 
which particular provision has heretofore bern mhlf 
Act of Parliament.*' Now, I am aware of no nA li 
of Parliament, and no such Act has been meotiBMit 
I must conclude there is none. The resoH k,tMl 
must hold that this steamer was exempt hen a* 
pulsory pilotage, and consequently is luUe far Ir 
damage. The truth is, that the law b in pot e» 
fusion. 



TWsefoy, Ma^ 37, 1862. 
Tub Gustaf. 
Proceeds of thip—PriorUff of BwsSatgtp* 

Wagu— Shipwright — Ntetuariis, 
When a shipwright has rtoeivtd a vtssd »U ^ 

yard, and repaired her, his rights art m^^ 

all existing obligations then oontpltU asi i> 

against the vessel : 
Claims for salvage take precedence of a sUpfi^ 

lien in respect of subsequent repairs to tkt nm 
The shipioriffhfs lien is postponed to nmitm'^ 

seamen's wages earned prior, but mttto ««**5 

earned subsequent to the timetohenthe vessd^^ 

the shipwright's yard: 
The seamen and master are, in the case of a f^ 

vessel, entitled to an allowance for rebffn^t^ 

own country, and this right takes priontf dn( 

such shipwright's claim : 
The shipwright's lien takes precedence of sU 

in respect of necessaries supplied subieqsttHf^ 

time when Ae vessel entered the shipwrlghttj^ 
Necessaries do not ab origins give a Hen, bst ^* 

statutory remedy against the ship. 

The ship Gustnf of Mystad (Fmland) ia 1 
while on a voyage from Sundwall, in Sweden, tel*" 
don, with a cargo of timber, on the 23fd Sept IWi 
got aground on the Shipwash-sand, and wif tf*" 
by the crews of two snjacks into Harwich. Sto J 
then arrested by the smackmen in a salvage laiti* 
subsequently six other actions were iostitnted S(^ 
her, one by the master and one by the crew f«rtkf 
wages ; and four other suits in re.spect of mttfi^ 
supplied to her in that port. Au actios «» "* 
entered by a shipwright in respect of work tni ^ 
done to the ship while at Harwich. The pnioeeJ# 
were inpcmam, ^, 

The net proceeds of the sale of the ship amnQf* 
to 810/., against which there were the f(iU«*H 
claims : — £ '• * 

Salvage 78 8 * 

Master's wages 67 3 

Seamen's wages 245 5 ^ 

Shipwright's claim 1000 

Necessaries 435 4 & 

The court was now moved to decree paymeni d * 
several claims according to their ra^icctii^ f^ 
ocilies. 
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eared in support of the claims of the 
len, and the claimants in respect of 

n for the salvors, and E, C» Clarkton 

I shipwright. 

iTON. — The present question, which 
lowed to take preference of the lien bjr 
the shipwright, who retains the ship 
until the Court of Admuralty lays its 
d orders it to be sold, is not without 
a not aware that, before I occupied 
such questions ever arose. Indeed, I 
say, that none such ever did arise, and 
have no authority to resort to beyond 
ibject to no doubt — that certain hens, 
and wages, attach to the ship ; but 
le question here. The existence of 
ibiy other, liens is not denied. The 
e is, whether they are entitled in pri- 
t before the lien of the shipwright I 
(Bcult to discover any principle which 
case of this description, and practice 
I think that, save in cases which ap- 
>anunount claim, the right of a ship- 
nmon law lien — ought not to be in- 
rhe only principle which I feel jnsti- 
;, is to take into consideration liens 
he ship was put into the yard of the 
hink it may not unreasonably be pre* 
n he received the ship into his yard, 
with the existing obligations then 
due. The first of those obliga- 
be claim for salvage: for, beyond 
the earliest times salvage has been 
the ship. Without the exertions of 
the ship itself might never enter into 
yard. I therefore shall hold salvage 
priority of payment. The next claim, 
an undoubted lien, is for wages of 
; I should, to a certain extent, pro- 
i is the strong inclination of my judg- 
time when the ship is brought into the 
rdinaiy allowance for return to their 
the case of foreigners. I think that 
at that time, but I am not prepared 
against the claim of the shipwright, 
inning lien whiUt the ship was in his 
gard to the claims for necessaries, 
that they cannot compete with the 
1. Indeed, I think that no claim not 
e time the ship enters the yard can 
;he shipwright; and with regard to 
lold more strongly to this opinion, for 
)t possess, ah origine^ a lien ; they have 
y remedy against the res, which is 
3nt. I think it right to add, that the 
have experienced is in satisfying my 
ny claim at all could compete with the 
ien, which is that the shipwright 
paid, or until possession is forcibly 
lis court. I am aware that it was 
•ression that, in the case of the 
held the common law right of lien to 

II claims, but that case was not fully 
a decision in chambers, and, moreover, 
1 made were, for the greater part, 
ble. I shall proceed according to the 

laid down in the allotment of the 
^6 from the sale. 



EXCHEaXTEB CHAMBER. 

Reported by C. J. B. UunnujcT, Esq., Barrlater-atpLaw. 

ERBOItS FROM THE QUEEN*S BENCH. 

Thursday, Jvne 19, 1862. 

(Before Erlb, C J., Pollock, C.B., Willulhs, J., 
Martin, B., Byles, J., Guaknell, B., and 
Willes, J.) 

Tamvaco c;. Lucas and others. 

Shipping — Sale and purchase of cargo — Shipping 

documents. 

A contract was made in London, by which pit, sold to 
dtfts. on behalf of D, a cargo of wheats thtn tin- 
shipped, at bOs, per quarter, free on board at 
Taganrog, and incbidingfreight and ineuranoe to any 
safe port in the United Kingdom ; payment, cash in 
London, in exchange for usual shippittg €locumients, 
lets discount. The pits, having obtfiined a cargo 
afloat answering the requirements of the contract^ 
tendered to the d^fls, the skipping documents and a 
provisional invoice which stated the cargo to be — 

IBbO quarters at 50s, £4626 

Less freight, at I08.9d, per qr.... 100110 

3624 10 
A policy of insurance tendered as one of the shipping 
documents was a valid policy on the 1850 quarters 
for SSOOL Deft, reftsed to accept, and on the tiial 
of an action brought against hini on the contract, a 
question arose as to the sufficiency of the policy, and 
whether or no it was to be considered a shipping 
document within the contract : 
Held, that it was a question for the jury wheUier the 
policy tendered was a shipping document within the 
contract. 

This was an appeal against the decision of the 
Court of Q. B., discharging a rule to enter a verdict 
for the defts. The pits, were merchants in London, 
and the defts. were brokers, and this action was 
brought to recover from the defts. the price of a cargo 
of Taganrog Ghirka wheat, which they sold for th» 
pits, under a del credere guarantee for the solvency and 
performance of the contract by the buyer, who after- 
wards became insolvent, and the defts. having refused 
to ftdfil the contract which they had guaranteed, this 
action was brought. 

The first and only material count of the declaration 
averred that the pits, employed the defts. as their 
del credere agents, to make a contract for them, and the 
defts. did m^e a contiact for pits., and delivered them 
a contract note as follows : — 

** London, 25th Aug. 1857. Sold to our principal, 
on account of Messrs. Tamvaco, Micmlachi and 
Mavrogordato, a cargo of Taganrog Ghirka wheat, of fair 
average quality, of the season*s shipment, at time of 
loading consisting of about 2000 quarters, say frooi 
1800 to 2200 quarters, at the price of 50«. per 
delivered quarter of 492 lbs., free on board at Taganrog, 
and including freight and insurance to any safe port in 
the United Kingdom, calling for orders as usual. 
The wheat is to be shipped between the Ist Oct. and 
the 15 th Nov. (New Style) in an A 1 English, or a first • 
class foreign vessel not Greek nor Turk ; and the 
vessel is to suffer no detention from ice. The measure, 
for the sake of invoice, to be calculated at the rate of 
100 chetwerte equal to 72 quarters; sellers' guamntee, 
deUvery of invoice, weight, sea accidents excepted. 
Buyers to pay for any excess of weight, unless it be 
the result of sea damage or heating. Payment, cash 
in London, in exchange for usual shipping documents, 
so soon as the vessel has got out of the Sea of Asoff 
less discount at the rate of 5 per cent, per annum for 
the unexpired portion of three months from date of bill 
of lading. SeUersguarantee to buyer a reasonable number 
of lay days for discharging. Commission, 2s. 2d., to be 
paid by selien.— S. U, LvcAft tAsi ^wC' 
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That the oontntct was made by the defts. between the 
pits, and one Dart, who was the defts.* principal^ and 
who is designated by them the buyer. That the defts. 
were employed by the pits, to make, and did make 
the contract on the terms, amongst others, that the 
defts., for certain commission payable to them by the 
pits., should be tiel credere agents, and should be re- 
sponsible to the pits, for the solvency of, and the 
performance of the contract by, the defts.* unnamed 
principal the buyer ; and should be responsible to the 
pits, for the payment of the price of the cargo accord- 
ing to the terms of the contract. That after the making 
of the contract Dart was declared by the defts. to he 
their principal ; and afterwards and in due time the pits, 
were ready and offered to deliver to the defts., who 
then were agents for Dart, and to Dart, the usual 
shipping documents, according to the oontract, of a 
cargo of wheat, such and so shipped as stipulated for 
in the contract, in exchange for the invoice price. 
Averment of performance of conditions precedent to 
their right to have the shipping documents accepted 
and paid for by Dart, and notice to the defts., and that 
Dart became insolvent, and has not accepted the docu- 
ments, nor paid pits, for the cargo. Averment of 
performance of conditions precedent to their right to 
hold the defts. responsible for the solvency of and 
performance of the contract by their principal, and to 
hold the defts. responsible for the payment of the 
price. Breach, that the defts. had not, nor would per- 
form the contract nor procure the same to be per- 
formed by Dart, nor had, nor would they pay, nor be 
responsible for the payment of the price of the cargo 
according to the contract, nor had they, or would they 
pay, nor be responsible to the pits, for the loss which 
they had sustained by the nonpayment of the price 
and nonfulfilment of the oontract by Dart and by his 
insolvency. 

Ple;ts to the first count : — 1. Denial that pits, employed 
defts. as their del credere agents and brokers, on the 
terms alleged. 2. That the defts. did not make a 
oontract for pits, as alleged. 3. That pits, were 
not ready and willing to deliver, nor did they offer 
to deliver to defts. or to Dart the usual shipping 
documents, according to the contract, of a cargo of 
wheat, such and so shipped as was stipulated in the 
said contract, in exchange for the invoice price. 4. 
That the said cargo of wheat, of which the pits, were so 
ready and willing to deliver to the defts. the shipping 
documents, was, at the time it was shipped on board at 
Taganrog, and at all times subsequent, a cargo of wheat 
consisting of less than 1 800 quarters, both aceording to 
the measure of 100 chetwerts equal to 72 quarters, 
and according to the measure that each quarter was to 
weigh 492lbs. 
Issues joined. 

At the trial at Guildhall, before Cockbum, C. J. and 
a special jury, at the sittings after Trinity Term 
1860, a question was raised as to the sufficiency 
iu amount of the policy of insurance which was ten- 
dered to the defts. as one of the usual shipping docu- 
ments. 

By the terms of the contract, the payment was to be 
cash in London, in exchange for shipping documents 
^os soon as the vessel had gofr <mt of the Sea of Asoff), 
less discount at 5 per cent, per annum for the unexpired 
portion of three months from the date of bill of lading. 
On the 14th Dec 1857 the pits, handed to the defts. a 
provisional invoice and tendered the shipping documents 
against payment of the amount 

The ■ following is a copy of the provisional in- 
voice I — 

** Messrs. S. H. Lucas and Sons, London, 14th Dec 
1857. To Tamacho, Micrulachi and Mavrogordato, 
cargo of Taganrog Ghirka wheat, shipped j^ Alice 
Gillf captain John Daniell, from Taganrog, consisting 
of 2570 chetwwts, as per bill of liy^g. D&tAd 



Taganrog, 24th Oct. 1657 (0. S.) 
25th Aug. last. 

5ih Nov. 1857 (N.S.) 
2573 chetwerts at 100«72 qn. 
Qrs. 1850.— 40-100 at C. F. and L fid 

perqr. 50« 4tt6 e • 

L^ freight at 70«. per 

ton for tallow is for 

wheat 10s. 9cf. 87- 

97 per qr. in full 

delivered 1001 10 

Less advanced to captain 

at Taganrog 160 

841 10 • 

£3784 HI 
The policy of insurance tendered as ooe rf h 
shipping documents was a valid policy for S600La 
the cargo. Defts. did not look at the polig orflf' 
the documents, but simply refused to ha?c njtil| 
to do with him. In the end a yerdict was fffoi h 
the pits., subject to the opinion of the cooit xijm ii 
point raised as to the sufficiency of the Hi^^ 
also the date at which the price was to be tunticii 
purpose of estimating the damages. 

A rule having been obtained calling on tk fkih 
show cause why the verdict obtained by them M 
not be set aside and a verdict entered for tbedrflii 
the ground that the amount of the policy of imnv 
was not sufficient, or why, in case the var&l^ 
stand for the pits., the damages should not beiaw 
on such principle as the court might direct, a«« 
for argument in due course, when tne court bditfr 
charged the same. 

Against this decision the deft, now appeiki 
HonMfman for the pits, in error, the deftii hlMr 
The judges in the court below went on the ctm'^ 
the pits, had no right to a policy to cover tMO^ 
price. The issue is, whether they were resdj tf'* 
ing to deliver shipping documents. [Erlb, G. J**^ 
was a question for the jury to dedde, whetbfftttj 
a shipping document to which you were eotitW** 
the contract.] We do not get what wecooli**"'* 
[Martin, B. — I do not say you do; wAt m^^ 
is a question for the jury.] 

Waikin Williams^ contra, was not calkdoa. 
Erlb, C. J.—We are all of opinion that tkiff 
ment of the court below ought to be ■^B"jj» f 
that the question whether the document tiadi*" 
a sliipping document within the meaning «f ^^ 
tract was purely a question of fact for the ja^^ 



JUDICIAL COmaTTEE OF 10 

PBIVY COUNCIL. 

Deported by Jaxes Patbbsov, Eaq,, of Uis lOMH*** 
Uarrlster«t>Law. 

Saturday, July 5, 1862. 
(Present— The Right Hen. Lord Kiho8D0«»i* 
LusiUNGTOM, and Sir E Btax.) 
Grant v. Mtjux iKsiTBAjfCB CoiiFi'*' . 

Insurance {ftrey-^Steam-veseel—Inimi^J^ 
gate — Construction of policy — Warmstr'^ 
eent€Uive— Present intention. , 

The A. Company insured /or one year a ^'^J* 
lying in the T. dock^ and iniaided to *^^g 
St, Latorence as a Jreight boat, and is W^^ 
/or the winter in a place approved ^^^"Ph 
The sttamer was destroyed eleven mosdii^ ^ 
fire, having never removed nnoe tiUf^ 
entered into : -^ 

Held (reversing the judgment of the Q-B^ff^ 
Canada), that these words did mot *t^j*^ 

^ ran(«f (Kat the vessel shoM navigeH « *^ 
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Bnlg an mlentiam at the time that the vessel 

I do so, and therefore that the pit. was en- 

torecopsr. 

Nras an appeal from a jadgmaot of the Court 

of Lower Canada, atfirming a jadgment of 
Biior Coort of Lower Canada, 
ledaration stated that the respe., by a policy 
&noe, dated the 30th July 18&8, in coosidera- 
be som of 130 dollars paid by the app. to the 
igreed to insure the app. from the 30th July 
> the 30th July 1859, subject to the clauses 
ditions set forth in the said policy, against luas 
10 the amount of 4000 dollars, on property 
d in the said policy as follows: — "Two 
i four bundled dollars on the hull and cabbs, 
bundred dollars on the engines and boilers, and 
idred dollars on the tackle and furniture of the 
at Malakoff now lying in Tait*s dock, Mon- 
id intended to navigate the St. Lawrence and 
yak Hamilton to Quebec, principally as a freight 
d to be laid up for the winter in a place ap- 
by this company, who will not be liable for 
ns by steam or gunpowder."* That while the 
licy was in force, to wit, on the 25th June 
tie said steamer Malahoff and the property in- 

the said policy, the same being then and there 
I dock aforesaid, was destroyed by lire, whereby 
. sustained damage and loss to an amount far 
ig the sum of 4U00 dollars, and amounting in all 
am of 4000^ and upwards ; that before and at 
) of the said fire the property so insured and 
)d as aforesaid was insured in twp other offices, 
1 the resps. were well aware, but that all the 
!es together were not sufficient to make up the 
1 damage ; that the app. had fully complied 
d observed all the conditions and stipulations 
on him under the said policy, but that the 
ad ne^eoted and refused to comply with the 
ns and stipulations upon them binding in the 
icy, or to pay the app. the said 4000 dollars, 
hird plea stated, that it was by the said policy 
-anoe stipulated and agreed, as an essential 
n of the same, and without which the said in- 
would not have been effected by the resps., that 
1 steamer Malokoff was to navigate the St. 
ce and lakes from Hamilton to Quebec, prin- 
u a freight boat, to wit, during the seasons of 
on while the said policy should remain in force; 
e said ship was not, at the time when the policy 
cted, in a condition to navigate at all ; that be- 
Mgating, the said steamer would have required 
spected, accordmg to law, and to comply with 
utee, rules and regulations in force respecting 
lats and steamboat inspection, to secure the 
f steamers from damage by fire, and without 
ng with whicli the said steamer could not have 
&d as a freight boat or otherwise; that the 
ill knowing the insufficient condition of the said 
, and not having the means of putting the same 
roper condition, and intending to leave the same 
fs dry dock, obtained the said policy by 
mtly representing to the resps. that the said 
would and should navigate as aforesaid to, and 
md would be laid up for the winter in, a place 
•proved of by the resps., although he never in- 
ihat she should so navigate and so be laid up 
winter, and she had not in fact so navigated 
n so laid up for the winter ; that the app. 
tntly concealed from the resps. the material fact 
hull of the said steamer Malahoff mu and had 
fact the worthless hull of the old steamer North 
I ; that the app. never complied with the said 
n and warranty, and never expended any 
nor did any matter towards patting the said 
MalakoJ} in a condition to navigate, nor did he 
do 10 wbea the policy wa» effected, but lift 



the said steamer in Tait*s dry dock, fron^ which she 
had never been removed, and where she was exposed to 
greater risks from fire than if she had been navigating; 
that from the 30th July 1858, to the day of the 
alleged fire, the said steamer never was in a condition 
to navigate, nor did she navigate, as by the said policy 
conditioned, and that had the said steamer been navi- 
gating as a freight boat at the time of the alleged fire, 
she would not have been burned. 

At the trial the learned judge told the jury that the 
policy contained no warranty or undertaking that the 
Malakoff ^ovX^ navigate, as contended by the defts., 
and that the words ** intended to navigate '* were merely 
a statement of an intention to do so, and not obliga- 
tory on the pit., but rather in the nature of a permis- 
sion. A verdict was found for the pit., but after- 
wards several motions were made ; viz., in arrest of 
judgment, for a new trial on the ground of misdirec- 
tion, and for judgment fwn obstante veredicto, Tlie 
Court granted the motion for judgment noH obstante 
veredicto. The Court of Q. B. of Lower Canada 
affirmed this judgment. 

H, Matthews, for the app., contended that the 
policy contained no warranty, but merely a bundJUe 
intention not binding on the app. 

if. Smith, Q.C. and Lefnre for the reap. 

Cur, adv. vulL 

Lord KixosDOWX.~0n the 30th July 1858, the 
app. eficcted an insurance with the resps. on the 
steamboat Malakoff by which the company engaged 
to assure the app. against loss by fire to the steamboat 
for twelvemonths to the extent of 1000^ The policy of 
insurance described the Malahoff as ** bow lying in 
Tait's dock, Montreal, and intended to navigate the St. 
Lawrence and lakes from Hamilton to Quebec, prin- 
cipally as a freight boat, and to be laid up for winter 
in a place approved by the company, who will not be 
liable for explosion either by steam or gunpowder." 
The steamer never left Tait's wharf, and was burnt 
there on the 25th June 1859. An action was brought 
by the app. in the Superior Court of Lower Canada to 
recover damages upon the policy. The case was tried 
by a jury, and a verdict found for the pit. An appli- 
cation by way of motion was made to the court by the 
defts. on the 20th Feb. 1860, that judgment non 
obstante veredicto might be entered for the 
defts., and that the plt.*s action might be dis- 
missed with costs. On the 31st March 1860 tiio 
Superior Court made on order to this effect. The pit. 
appealed against this order to the Court of Q. B. in 
Canada, when it was affirmed, the C. J. dissenting 
from the majority of the judges. The case now comes 
before us, on appeal to her Majesty in Couifcil from 
these several orders. The judgments in the courts be- 
low proceeded on the ground that the words which wu 
have read from the policy contained a warranty thui 
the steamboat should navigate the St. Lawrence and 
the lakes in the manner there described ; and that, ai>, 
in fact, she never left Tait's dock, the policy became 
void. It was contended before us, in a very able argu- 
ment, that the words referred to contained no war- 
ranty ; but that, if they did, the warranty extended 
only to this, that an intention to employ the ship iu 
the manner described was bond Jide entertained by the 
assured when the polusy was efiected. It was argued 
that this would be the meaning of the words if they 
were merely representations according to several autho- 
rities cited ; and it was argued, that, though the effect 
of a warranty was very different from that of a re- 
presentation, the meaning of the words used must be 
the same whether they were found in or out of the 
policy. Their Lordships are of opinion that the ques- 
tion depends entirely on the meaning to be attached to 
these words. If they import an agreement that tiio 
ship shall navigate in the manner described in the 
policy, there b&g ui eDgag|Qinfio.t cnnUiAst^. Sb^>^ 
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policy, tkejt mast be ooDhidered as a wamintyf and, 
the engagement not having been performed, whether 
the engagement was nuiterial or not material, the in- 
fiurers are discimrged. But their l^ordships think that 
thb is not the true meaning of the words used. They 
consider that the clause in question amounts only to 
this: — The assured says, *^My ship is now lying in 
Tait's dock ; I mean to remo? e her for the purpose of 
naTigation, in the manner described, and if I do tlie 
policy shall still be in force ; but, in that case, I en- 
gage to lay her up in winter, in a place to be approTod 
by the company." This construction, which implies no 
contract to navigate, seems to their Lordships the na- 
tural moaning of the words used, and imputes a 
areasonable intention to the parties to the policy. 
Thek Lordships must therefore advise her Majesty 
to reverse the judgments complained of, and to direct 
that the defts.' motion be dismissed, and that the 
app.*s costs of the motion to the Superior Court and 
of the appeal to the Q. B., and of the appeal to her 
Jif jgesty in Council, be paid to him by the resps. It 
is unnecessary to pronounce any decision on a point 
raised in the argument, viz., that it is not competent 
to a deft, in a suit to make a motion for judgment 
non obstante veredicto. Such appears to be the rule 
in England, but the practice in jury triab in Lower 
Canada ditfers in miuiy and important respects from 
that which prerails in this country Their Lordships 
are always indisposed to interfere with the judgment 
of a colonial court on a question of its forms and 
practice. It appears that besides the motion of which 
we are now disposing, two other motions were made 
by the reaps, in the Superior Couit, one in arrest of 
judgment, and the other for a new trial. Neither of 
those motions is before us, and we do not express any 
opinion upon them or intend to affect the rights either 
of the app. or resps. in respect of them. They will 
stand in the same situation as if the Q. p. had made 
the order upon this motion which we think it ought 
to have made. To prevent any misconstruction upon 
this point we shall advise her Majesty to add to the 
order which we have already suggested a declaration 
that this order is not intended in any manner to pre- 
judice the rights either of the app. or resps. with respect 
to any other proceedings which have taken place, or 
may take place in the cause. 

Judgment reversed with costs. 

App.*s solicitor, W, Lapenotih-e. 

Re»ps.* solicitors, Bischoff, Coxe and Bompas. 

Wednesday, Jufy 16, 1862. 

(Present— The Right Hon. Lords Chelmsford and 

KixosDOwx and Sir J. T. Coleridge.) 

The Ulster. 

Ship — Collision^ Intention of one vessel baffled by 

tide — Conduct of other vessel. 
Where two vessels, one the U., going down a river, the 
other (r.) crossing it, sighted each other half a 
niile oj^, and T. having intended to turn her head 
down the river, was baffled by tJie Jlood-tide, but 
neglected thereupon to run up her outer jib so cu to 
aid the operation: 
Held, that the U. acted rightly in not altering the course 
she had properly taken tgnm observing T.'s intention, 
having a right to assume that T, would liave taken 
all tlie means proper for carrying out that in- 
tention. 

This was an appeal from a decree of the Court of 
Aduiirnlty in the circumstances set forth in the follow- 
inp judgment. 

Dr. Spinks and Aspinall for the app. 
J)r. JJeane, Q.C. and V, Lushington for the resp. 
Cur, adv. vult, 
I^3rd CiiKL3iSFOBD. — This is an appeal from the 
sentence of the Admiralty Court in a cause of collision 
•between tho steamship Ulster aud the schooner 



Tagus, by wliich the Ulster was proooimead to U 
soldy in fault, and her owners were ooodeBBidia 
damages and costs. The facts of the oaae are ftv 
and simple, and upon the greater part of them iksn 
is no material diffinence between the parties. Hm 
collision happened in the river Mensj aboot fimr 
o'clock in the afternoon of the 28th April ISM. 1W 
wind was southerly, and the tide within half-a]i4wir 
of high water. The Ulster, a steamer of oooadv- 
able size, was proceeding down the river to the Lot- 
don-dock, at Liverpool, lot the purpose of being fitted 
with machinery, in tow of two tng>ateaiiiefs, one lov- 
ing from ahead with a hawser of from 60 to 70 
fathoms, the other lashed to her port quarter. Tk 
Tagus^ a schooner of 123 tons, had just kit the Itm 
of the St. George's-dodc, at Liverpool, on the ootwai 
voyage to Lis^n, under all sail, except the oatv jib, 
in charge of a pilot, who was at tlM wheel Hv 
course on leaving the basin was we«t-by-aorth scrw 
the rirer, and she had her helm hard a-portforthi 
purpose of turning her hesd down the river. Bstk 
vessels appear to have sighted each othor 4 
the same distance of about half-a-mile. Tie 
witnesses on the part of the Tagus state, that n|« 
seeing the Ulster they immediately scandalisid tk 
mainsail, which is effected by lowering the peak ill 
hauling the tack of the mamsail close np, the obJMt 
being to diminish the action of the after-saik so aito 
enable the foresaik to act with more power in tanrim 
the vessers head down the river. The intended efiei, 
however, was hindered by the flood-tide cheddog tk 
Tagus under her starboard bow, and so preventiogkr 
falling off. In this state of things the Ulster osot ii^ 
towed by the two tug-steamers, in her proper com 
down the river, viz. on the eastern aide of the Bid- 
channel, being thai which lay on her starboard uk 
The statement on the part of the Tagus U that, sstk 
Ulster approached, those on board of her hailed thi 
Tagus to port her helm, upon which she replied that it 
was hard aport, and hailed the Ulster to port her kk 
and go imder the Tagus* stem. It was admitted, « 
tho part of the Ulster, that her helm was not sbiftadl» 
port. A witness proves that the captain of the Ubif 
ordered the helm to be starboarded, but almost in thi 
same breath gave an order to "steady;** *siid it 
does not appear that she had any stsrboaid 
helm upon her. The Ulster excuses herself for iMt 
obeying the call from the Tagus to port her behn oi 
the ground that it would have been impossible for kr 
to have altered iu the least without nmniog iott 
something ; as on their port side there «as a Uig> 
emigrant ship at anchor, and on her starboard ade 
several small vessels. Thus continuing her cmm 
without any alteration, she came stem on into the port 
side of the Tagus, abreast of her mainmast, and « 
the damage was occasioned. If therefore the Uliter 
was wrong in not having ported her helm, and tbt 
Tagus, when danger was seen to be inmiinent, ttem\d 
to such measures as were calculated to avoid it, the 
decree in favour of the Tagus may be saooeafulit 
maintained. But their Lordships, guided by the ad* 
vice which tliey have received from their nsottal 
assessors, cannot adopt either of these condouoDS* 
With regard to the conduct of the Tagus, it appears to 
them that she faileil to use the most obvious means for 
accomplishing her intended object. According to kr 
statement, on seeing the Ulster, she scandalised Imt 
mainsail for the purpose of turning her head do«o 
the river. But, though baffled hy the flood-tide 
checking her under her starboard bow, she w^ 
attempted to do anything el^e to aid tUi 
operation. It was admitted in the argameBt 
that if she had run up her outer jib (the only 
ono of her sails thit was not set), it woold k^« 
had an iomiediate effect upon her head. Kov it ^ 
impossible te accept the suggestion ot* the spp*'^ 
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that the Tagm might have had no ooter jib 
he time, became the statement of her captain 
le lefc the basin nnder all sail except the outer 
b almost necessariij implies that this sail was 
»sel, bnt was not set. This view of the case 
ill credit to the statement of the app.*s wit- 
lat the helm of the Tagu$ was kept haini a-port 
time of her leaving the basin, bnt shows, at 
time, that more was required to be done bj 
»nerate her from blame. Althoagh, however, 
thns be deprived of the right to insi^ npon 
e decree in her favour, the conduct of the 
naj have been snch as to make her liable 
• of the damages which have been incurred, 
blame imputed to the UltUr is, that she did 
her helm when she saw the Tagu$^ or, at all 
id not shift her course in some manner to 
I collision. Bnt their Lordships are advised 
the actual state of things, it would have 
unsafe and improper proceeding for the 
» have attempted to alter her course. She 
the mainsail of the ToffusirtA scandalised, 
; have known with what object this was done, 
entitled to take for granted that the TVi^ui, 
; to turn her head down the river, would resort 
e means proper for the purpose, and would 
lifficultj in succeeding in her object. Had the 
imed her head in the intended direction, she 
ve gone to the starboard side of the Ukttry 
mly effect of the Ukier porting her helm under 
mmstances would have been to have carried 
tlj into the Toffui. She pursued the safe and 
ourse of not shifting her helm, under the 
e expectation that the Tagus would do what 
ntly proposed to do, and which she had the 
i command of accomplishing. Quite inde- 
r, therefore, of anj difficulty of altering her 
from the different vessels in that part of the 
the time, the Ulster appears to have done 
rhat she ought in keeping her course, and ahe 
wbullj exonerated from the charge of having 
respect contributed to the collision. Their 
s, therefore, feel that thej must recommend 
li^esty to reverse the decree appealed from 
ts. Decree reverted with costs. 

agents, Wright and Venn, 
i agent, Rothery. 

Wednesday, Jidg 16, 1862. 
Tub Atlas. 
doage — Succesijid issue of salvors* exertions 
ligence of sah'^s* agents — Forfeiture of 

6. 

p or cargo be not saved, there can be no 
8 ; and if this result foUow from the mis- 
jFe or misconduct of the salvors* agent^ how- 
lerilorious their exertions mag have fteen, theg 
eniified with their agent for this purpose^ and 
lahn for salvnye eiUiidy fails. Nevertheless, 
salvage is fiMdly effrcted, those who merito- 
' eontdbmed to it are entitled to share in the 
i, although the part they took standing 
telf W'fuld not in fact have produced 
nd when success is finally obtained, no 
nistake or error of judgment in the man- 
procuring it, short of toiljul or criminal 
duct, will work an entire forfeiture of the 
s 

ras an appeal from a sentence of the High 
Admiralty of Cngiund, pronounced in a cause 
); such appeal being promoted and brought 
t Hewett. or B •rking,' Esses, owner of the 
mack Itosperous; and Samuel Hewett, of 
trinity-square, London, owner of the fishing 
^ert; and Wi>liam Snow, William Phillips, the 
espeotively, and others the respective crews 



of the said smacks; against Thomas Aylan, of Stock- 
ton-on-Tees, Durham, owner of the schooner or vessel 
Adas; and Messrs. Bolckow and Vaughan, of Mid- 
dlesborough-on-Tees, the owners of the cargo lately^ 
laden on board thereof. 

The circumstances of the case were rather unnaoal^ 
The smacks Prosperous and Alert fell in with the 
Atlas derelict, about seventy miles from land, and 
with much difficulty and risk brought her dose to Yar- 
mouth. 

At the conclusion of a meritorious service, whichr 
extended from half-past nine o'clock a.ro. of the 4tb> 
March 1861 to the evening of the 6th, the apps. 
engaged (to assist and ez^dite the completion) a 
steam-tug, and through the fault of thoae on b<Mird 
her, the Atlas took thegrqund on entering the harbour ; 
one of the smacks, the Akri, was attached to the Atlas^ 
and the tow-repe of the steam-tug breaking at tbe- 
moment, the Atlas and Alert drove together upon th^- 
beach in the bight of the north pier. 

This occurred just before dusk, and at ebb tide ; the 
steam-tug, without offering further assittance, left the 
two vessels aground, where they remained attached 
together ; there were on board the Atlae six hands, and 
on the Alert four. Those on board the Atlae took to^ 
their boat with the intention to get on board the 
smack, and consult with their comrades, bnt a sqnali 
coming on, were driven out to sea, and finally takea- 
into Lowestoft; the remainder on board the Akrt^ 
after making slgnab to the shore to attract tlie atten- 
tion of the agent or their owners there, rowed to- 
shore to arrange with him the means of getting the 
vessels off; they had no intention to abandon the 
vessels ; but in their absence a number of beachmea 
took pos»«8f»ion of them, and having laid anchors, hove 
them off, and brought them both into the harbour the- 
next morning. 

The services of the apps. were not denied ; the aver- 
ments of the petition were admitted, with one excep- 
tion ; it was denied that they had brought the Attas- 
into safety. 

The learned judge of the Admiralty Ckmrt came to 
the conclusion that the Atlas, though not abandoned 
by the apps., was left in a state of considerable peril 
on the shore, by what he must consider the fault of 
the salvors ; and decided that in consequence of their 
efforts not having been successful they were not 
entitled to salvage. 

To the beachmen he awarded the sum of 1202. and' 
costs : (see The Atlas, 4 L. T. Rep. N. S. 4d4.) 

From this decree the smacks appealed. 

Dr. Deane^ Q.G. and Hannen for the apps. 

Dr. PhUlknore, Q.C. and F. LmhingUm for the 
reaps. Cur, ado, vuU, 

Lord Chblmsford. — This was an appeal from the 
judgment of the High Court of Admiralty in a cause of 
salvage which the owners, masters and crew respec- 
tively of the smacks Prosperous and Alert had insti- 
tuted against the owners of the schooner AtUu, and of 
her cargo, the claim for compensation having been re- 
jected by the learned judge of that court. The alle- 
gations of the petition were admitted by the defts. 
with a single exception which will be stated hereafter, 
and the facts appear to be these : The Prosperous and 
Alert are two fishiiig-smacks, and on the 4 th March 
last were employed in fishing in the North Sea, about 
seventy miles from the English coast, when, at a 
distance of some miles, a vessel was discovered whick 
turned out to be the Atlas, apparently under no com- 
mand. They proceeded towards her, and found her 
lying hove to under her topsail only, rolling in the 
trough of the sea, which was running heavily and 
breaking over her fore and aft. The two masters and 
three men from each smack, with difficulty and 
at considerable risk, snoosedsd in boarding her. 
They found hsr dinll^^ tm ««EL^iMi(a> ^^atuK 
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and some other artideB washing about her decks, 
and aboQt 3 feet of water, or more, in her hold. She 
was laden with iron. With great exertion the pomps 
were set in motion, the fore staysail set, and her head 
Teered ronnd. Hawsers were got readj in the smacks, 
and about one p.m. thej began to tow her ; this conti- 
nued through that night, during which it was found 
neeeasaij to keep the pumps constantly going, as she 
continued to make a considerable quantity of wat^r. 
On the following day a breeze sprang up, and the 
wind blew heavily ; the sea made a complete breach 
orer her, and it was difficult to stand to the pumps. 
The gale continued for some hours ; but, at two p.m. 
of the 6th, they made the Newcap lightship, and about 
noon of that day reached up with the land, a little be- 
low Winterton. When the Atlas had been brought 
thus far, the steam-tug Ewtpercr^ of Yarmouth, oame 
up, a»d offered her senrioes, which wero accepted, and 
an agreement made thai ahe should tow the schooner 
nndUie two smacks up the Cockle into Yarmouth- 
roads, and thence into and up Yarmouth harbour, 
in safety, for the sum of TU Accordingly, the 
schooner and the AUri were attaciied to her; 
the /VtMperoM, howerer, in breach of the agree- 
jnent, the master of the tug refused to take, and 
Khe proceeded under canvas and reached Yarmouth. The 
Ewi f t ro r towed the Atiaa sad Altri in safety until be- 
tween 6 and 7 p.m., when they were approaching the 
piers to enter Yarmouth harbour. The tide was at this 
time falling. The master of the Akri and the crew 
.on board her doubted whether there were water Kuffi- 
dent to fkiat the Atkm over the bar, and sliouted to 
the master of the tug not to attempt to enter at that 
time. It does not appear whether he heard them, 
but whether he did or not, he persevered in the attempt 
and the schooner came to Um ground ; the tow-rope 
attached to the smack broke, and both she and the 
AUoM struck the ground and drove upon the beach, on 
which the tug turned round and left them. The 
sailors, six in number, who were on board the Atla$^ 
took boat to consult with the master of the smack, who 
was on board of her, as to the measures to be adopted, 
for getting the Tcssels off at the flood. A violent 
squall, however, drove them out to sea. The squall 
increased to a hurricane, and their lives were in great 
peril, but they were proTidentially picked up by a Rions- 
gate fishing smack and landed at Lowestoft on the fol- 
lowing day. Phillips, the master, when the weather had 
become calm, went ashore in his boat, and while he was 
trying to find out his owner's agent for the purpose of 
procuring aiwistanoe for completmg the salvage, some 
Btrangere, without authority, boanied the Atlns an<l 
brought her into the harbour at the flood early in the 
moruing, the vessel of course requiring repnim, but the 
cargo uninjured. It has been stated thnt the defts. 
admit all the allegations of the petition but the 13th, 
which is as follows : ** That the pita, were the means 
of saving the vessel and cargo from total loss, and at 
the risk of their lives." They plead, akM, first, that 
the pits, did not bring the AUob into safety; that the 
ucgliKcnce of those on board the tug hud tiecHsiuned 
all the subsequent expenses ; and, third, the pendency 
of another snlvage suit by the ultimate salvurs. On 
these pleadings, and under these circumstances, the 
learned judge has rejected the claim of the pits, in 
toto; in his judgment, which he appears to liave 
arrived at with great regret, he makes no question of 
the great and meritorious exertions of the pits., and he 
expressly decides that those exertions were not aban- 
doned when the yessel drove on the beach ; but he says 
they must be entirely responsible for the misconduct of 
those on board the Emperor^ and that owing to tlint 
misconduct those exertions were in no degree Mturesn- 
ful, and that however great the effort of salvors inny be 
to save a ship, yet, if they are not successful, tlteie \» no 
salvage. In a certain sense the general proportions 



here laid down are undoubtedly true; if lbs ship « 
cargo be not saved there can be no saivaga, and if tUi 
result follow from tlie misearrisi^ or the miswisd 
of an agent employed by thoaa who daim as sskon^ 
however great or meritorious thdr ezettioaa Buy ksn 
been, they are identified with their agnst for tUs |s^ 
poee, and their daim entiidy fails. But ibdr Lad^ 
ships are compelled respectfully to diflinr fian Ik 
learned judge in his application of these p riad phi li 
Here ftbt slup and enp 



the facts of the present < 

hsTe been saved, and it is not denied that this ml 
ii in a great meaanre attributable to kbo Tsiy mA 
torious exertions of the pits. In tbo conna of tka 
axartions, and when the safety of the ship was nev ia 
accomplishment, it may be taken, for tho aaks of ali- 
ment, that by their agent'smisoondnot or nrismansg— ii 
an untoward interruption was oocasioood, and thU lb 
danger of the Tsasd and caigo, to a oertna eitH^ 
temporarily revived, but they nercr abaadoned tUr 
endeavoun to sare her; that which, witbeat tUr 
authority, and against their will, was dona hyc' 
might and would have been done by theiao 
and if it had been, it cannot be oooodvad that tM 
claim for compensation oouM have been rwi i t ii l iall 
entirety on the ground of the miseondnct wbidilK 
now been held fatal to it. Tho conraa whidi tUr 
Lordships will have to recommend to her Majsi^il 
thb case will rest on two propodUona. Tbeinih 
this, that where a sdvage is finally effected, these ifcl 
meritoriously contribute to that resolt are ootitlel tis 
share in the reward, although the part they tni^ 
standing by itsdf, would not in fact have pcwtaodH 
There is a case not dted in the argument^ which ha 
strong and dear Ulostratbn of this propoaitMa, saia 
authority for it^ if any were needed : (7^ Jmtgt 5» 
irian, 5 Ch. Bob. 323.) There thevessd waa fuuad Mi 
salvore stuck fast on a rock, her bottom beaten m saite 
rudder lost in a heavy sea; her case waa as heplM 
that the efforts which they made to save her were ndl 
in oppodtion to the master^s opinion. However, tfc^ 
succeeded in warping her off and keeping her sM 
long enough to enable him to take out some if kv 
cargo, which was bullion ; then she annk, sad 111 
salvora left her for a time, but returned, and is M 
sight she was wdghed up by othen who had iil^ 
vened, and her whole cargo rescued. Sir W. Scott in 
termined that the cldmants had not abaadoned hSr 
and must be taken to have abstdned from interftn^ 
in the last stage, because they saw the work i* 
being well done by others, and their interference mii 
have been useless. They had, he said, been the iaai* 
diate instruments of saving her from the orip^ 
danger, and of bringing her to the place when ih 
other parties were enabled to complete the leeovaf 
That learned judge made them equd with those tAf 
parties in the salvage. This case, which it msy i^ 
observed is mentioned with approbation by Steiy, J^ 
in The 8hip Henry Ewbank and Co.<, 1 Sum. 40) 
would have been on all fours with the pnsftf 
but for the alleged misconduct of the »ffi^ 
assumed to be that of the pits. themselTea, which <fift^ 
enoe for the present purpose is immaterial. This iatir 
duces the second proposition, that where soocMii^ 
finally obtained no mere mistake or error of judgnc^ 
in the manner of procuring it, no misconduct short a 
that which is wilfnl and may be conddered crisM 
and that proved beyond a reasonable di»obt fay tkf 
owners resisting the claim, will work an entire forfaW* 
of the salvage. Mistake or misconduct other tktf 
criminal which diminishes the value of the property 
salved, or occasions expense to the owners, srept** 
perly considered in the amount of c mftensation to N 
awarded. Wilful or criminal misconduct m«y ^ 
an entire forfeiture of it, but that must be pror^ ^ 
those who impute it. The presumption of course i*"* 
favour of innoceuce, and this rule applies so stroeglj 
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>n that the learned judge of the Ad- 
the case of the Ckarlet Adolphe, Swa. 
9ifD, that the evidence most be conda' 
re fonnd guilty, bj which he most be 
;an that it most be such as leaves no 
in the mind of the jodge. It is not 
8 case falls within the first of these 
The salvage has been effected, and 
eritoriooslj contriboted to producing 
are the circumstances which are to 
le latter part of the second, so as to 
denial of compensation ? Assuming, 
that they are to be responsible for 
master of the Emperor, what is the 
vilful misconduct in him ? There It 
I heard the voices of those who r»- 
Qchor for the night, or that he kotw 
was too little water to float the AUm 
that he might not, in the exercise of 
aent, have believed that there was. 
no doubt that it would have been 
the. owners, if he could have placed 
feet safety that night, and he m^ 
I by an honest denre to do so. u 
say that there are circumstancct 
ir an opposite presumption ; the eon- 
t in reasonable doubt, and on evideoeo 
ft verdictof guilty oeuldnot, accordingto 
learned ju^ in the case last mentioned, 
mnced. It is therefore unneoeisary 
vhich their Lordships have hitiberto 
r, namely, the learned judge correctly 
o be entirely responsible in this case 
ct of their agent ; nor do their Lord- 
ronounce any opinion upon that point 
doubt that if, by the mipmdence or 
he agent, the value of the property be 
irincipal, however innocent or however 
his own acts, must suffer for it in the 
int of his own compensation. But 
sonaiderations and the considerations 
mter largely into the law of salvage, 
count; when also it is remembered 
Qstances the salvor cannot select his 
ind to accept on the spur of the mo- 
of service as tend apparently to ezpe- 
the completion of the salvage ; and, 
]y instances the agent*s conduct is en- 
control or direction of the principal; it 
found that even the limited amount of 
t stated may almost exceed the extent 
)und policy or strict justice. Their 
rer, throw this out merely to guard 
)Osition of their having considerately 
doctrine of the learned judge in this 
entirely reserve any decision upon it 
hall make it necessary to pronoxmoe 
dships will, therefore, recommend to 
; the judgment be reversed, with the 
the costs of this appeal. They will 
that the salvage shall be allowed on 
icale, agreeing as they do entirely with 
e below, that the services of the pits, 
irioos, and they regret that the share 
al will necessarily be small. The 
lave been of the value of 6202. ; from 
, 310/., he has already given to the 
completed the siiving, 120A and their 
rdships will recommend that 190/., 
heir moiety, be divided equally be- 
lacks. JudgmeiU reversed, 

atorie; resps.' agents, Z-tftoif^ WaieaiL 
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WeAiesday, July 16, 1862. 
(Prssent^The Right Hon. Lords Chblxsfobd and 
KofOBDOWir and Sir J. T. Colebidob.) 
The Flobbvgb NiOHmraALB. 
Admintiijf Court-^Appeai to Privff CoimeU-^ 
Limitation of time — Praetiee. 
Tke limUaHon of time for appealing from decreet of 
the Admiralty Court doea not dependon any ttaMe^ 
but upon Umg-estabUfhed pracOoe^ meet probahfy 
derived as to the prescribed Kmit offlfUm daye 
from the statutes of 24 Hen, 8, c. 12 ; 25 Hen, 8» 
e. 19. The Umit of time is a mere rule ofprae- 
Hee whieh bends to drcumstanees. Hence, uAere 
cross-actions were brought, and one party was not 
informed till after the fifteen days that the other 
party had appealed, the Judicial Commiiteegave 
leave to lodge a crose-^ppeaL 
Thjf was a motion on behalf of the Mmander for 
leave to enter an appeal against a jadgment of the 
High Court of Adnunlty, pronounced in a suit by the 
Fhrence Nightingale, there being also a eross-action. 
On the 22nd Feb. 1862 a collision took place be- 
tween the screw steamship Mteander and the Florence 
Nightingale. An action, entitled " the Mtaander,^ 
was instituted in the High Court of Admiralty of 
England, by the owners of the Florence Nightingale, 
against the Maunder, and the owners of the Mveander 
brought the present action, entitled the ^*' Florence 
Nightingale,** by way of a cross-action. 

In each action it was pleaded, among other de- 
fences, that the vessel sued was in charge of a pilot 
employed by compulsion of law. 

The action and cross-action were tried by consent 
upon the evidence produced in the case of the MaxuuUr, 
and on the 20th May 1862 the learned judge of the 
Admiralty Court held that the Maander was alone to 
blame for the collision, but for the act of the pilot 
only, and thereupon dismissed the owners of the 
Maander in the principal cause, but without making 
any order as to costs, and condemned them in the costs 
of the cross-action. 

From this decree neither party appealed apud acta, 
and the owners of the Mcsander were for their part 
ready to abide by the aaid decree, as determining the 
action and cross-action. 

On the 13th June the owners of the Meeander first 
received notice, by service of inliibition and citation, 
that the owners of the Florence Nightingale were going 
to appeal from the decree made in the case of the 
Maumder. 

The owners of the Maander thereupon, on the 18th 
June, adhered to the said appeal, on the ground that 
the collision was rightiy to be attributed to the improper 
navigation of the Florence Nightingale, and now sub- 
mitted that they may be allowed to appeal in the 
cross- action, notwithstanding the expiration of more 
than fifteen days from the date of the said decree, for 
the following reasons : — ^First, that the rule of practice 
allowing fifteen days, and no more, for giving notice 
of appeal from a decree of the Admiralty Court, 
depends, as decided in the UUler, on custom ; and 
such custom does not, nor ought to, apply to a cross- 
action in circumstances like the present case. Second, 
that it would, in the circumstances of this case, be in- 
equitable that the action of the owners of the Florence 
Nightingale should be pursued, and the owners of the 
Mtoander be excluded from pursuing their cross* 
action. 
Brett, Q.C. and F. Lushington for the motion. 
Milward contra. Cur. adv. vult. 

Lord Chblmsfobd.— It is desirable to adhere with 
some strictness to the rules which have been estab- 
lished for limiting the time of appealing upon the 
various matters brought before this board, but their 
Lordships are always ready to grant an indulgent re- 
lixatioB of them when AoitiM %^'^MSk \a >dGMBi \ft 
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demand it, and thej are not restrained either by 
statntory authority or by peremptory practice. If the 
time of appealing in oases from the Coart of Admiralty 
is fixed by the stats, of the 24 Hen. 8, c. 12, and the 
2.5 Hen. 8, c 19, of coarse their Lordships have no 
discretion in the matter. Bat, npon referring to those 
statates, they appear to be confined to caoses cog- 
nisable in the Ecclesiastical Coarts, or, at all events, 
not to extend to any caoses ia which an appeal did 
not at the time lie to the Pope. The 24 Hen. 8 re- 
lates to canses testamentary, causes of matrimony and 
divorces, right of tithes, oblations and obventions, 
and limits Uie final appeal in these cases to fifteen 
days. The 3rd section of the 25 Hen. 8, c 19, pro- 
hibits appeals to Rome in any causes or matters in ! 
any of the courts within this reahn, or within any of the 
King's domiaions, of what nature, condition, or quality 
soefer they be, and enacts that all manner of 
appeals, of what nature or condition they be, or 
or what eaose or matter soever they concern, shall bo 
made and had by the parties aggrieved or having 
causad appeal, after such manner, form and condition 
as is limited for appeals to be had and prosecuted 
within this realm in canses of matrimony, tithes, obla- 
tions and obventions by the preceding statute. It 
seems dear that, although the words of this section 
are veiy general, they must be confined by the context 
to appeab which, in the words of the statute, had been 
" provoked or made out of the realm to the Bishop of 
Borne." It is the more necessary that this matter 
should be nnderstood, becaase a general impression 
seems to have prevailed that appeals from the Ad- | 
miral^ Ck>urt are governed by these statutes of Hen. 
8. This appears, to have been the opinion of Lord 
Stowell, for m the case of the ^otfy, 2 Rob. 229, that 
eminent judge says : " With respect to time, it has 
never beoi the practice of this court to construe the 
limitation of time for the appeals (from the Yice- 
Admiralty Conrts of the colonies) with the same strict- 
ness as would be applied to appeals from the court of 
this country. It has been held that the statute of 
Hen. 8 does not apply to cases in the planta- 
tions, but that it is left to the direction of the 
court to entertain an appeal" This language ob- 
viously implies that Lord Stowell thought that 
the statutes applied to appeab from the Admiralty 
Court of this country. A careful exammation of them 
has led their Lordships* minds to a different conclusion, 
and they are satisfied that the limitation of the time 
of appealing in these cases does not depend upon legis- 
lative enactment, but upon long-estaolished practice 
most probably derived, as to the prescribed limit of 
fifteen days, from the statutes themselves. That it is 
a mere rule of practice not incapable of bending to 
circumstances, appears amongst other instances from 
the case of the HUanoon Pitatet^ 6 Moore, 471, 
where leave was given to appeal against an interlo- 
cutory decree of ^e Court of Admiralty, the appeal not 
having been interposed in due time. Other cases 
might be adduced where, if a similar indulgence was 
not granted, no doubt appears to have been entertained 
that it was in the power of their Lordships to grant it 
if a proper case had been made. The case of the 
Ulster^ mentioned in the course of the argument, is no 
authority either way. In that case the appeid had 
been lo4;ed within fifteen, but more than ten, days from 
the date of sentence. It was insisted that the rule of 
the civil law, limiting the time of appealing to 
ten days, was the one which applied to Admiralty 
cases, and all that was decided was, that the 
appeal having been interposed within fifteen but more 
than tan days fipom the date of the decree, it was not 
thereby invalid. Their Lordships, therefore, entertain 
no doubt that tiiey are not prednded, either by the 
statote referred to, or by any inflexible rule of practice, 
£nm gnataDg the indalgme prayed*, sad th» wl^ 



question to be determined is, whether a popvos 
has been made out for the exercise of their dacMk 
The grounds of the application ait shortlj tbM> 
Cross-actions were brought by tbs owna if Ai 
Mmander and the Florence Nu fktu i g e h mfMft 
in respect of a collision between the two veadi Ik 
Judge of the Admiralty pronounced a deow ^h 
McBonder was alone to blame, but thatthiidiil 
caused the collision was that of ths pilot vb hi 
charge of her ; and he dismissed thf owbm ii h 
cause brought against them, leaving wk pai^ ta ff 
his own costs, but condenming the vnadh 
Ufacmder in the costs of the cross-actko. IVkmb 
of iiie Maander were satisfied toaUdlbftteim 
in all respects, and they supposed that tM mmi 
the Flormce Nightingale would also hifi taprnk 
but, contrary to their expectation, thi Man if b 
Florence Nighdngale lod^ aa appesi, df wUekfe 
owners of the Maandar were not infonMAntil^ 
the fifteen days finom the time of the decni Ilia. 
If they had known of the i^peal of ^ fl||ii|i 
party they would undoubtedly have pnMMadtiii 
cross-appeals. And it appears to their Mj^ 
that, acting as the owners of the Maandtr tti| v 
a not unreasonable belief that the matter ffliUirt 
with the judgment of the Court of Adain], 
laches can be justly imputed to them, snd fltftii 
leave to appeal, for which they petitioD,oi|^lii> 
granted. 

Agents for motion, Jennings and Son. 

Agents against, PnichanL 



ADMIRALTY OOUBT. 

Reported by Bobbk A. Fbochaxd, IxaL., lUnlitw*!^ 

Jlfoy 16, 1861, and FA. 18, 186i 
Ths Killarnst. 
Collition-^Congiultory pilotage^CeiU. 

Upon conetruction of 2 ^ Z WiXL 4, c ev. : 

Hdd, that pilotage of inward-homd vemJk f^ 
Kingeton-upon-HuU to Oooh it not rendtm' ^ 
pfUwrg hg that Act. 

Semble, the chartert granted bg Queen ESaM d 
CharUt IL to the corporation of Kiagtleer^ 
Hull do not applg to inward-honnd veHdt/^ 
that place to GooU^ to at to render comgidtK^^ 
pilotage of tuch vetselt. 

The cote of Beilby v, Baper, 3 B. ^ A SHj 
applicable onlg to tuch vettelt when ontwtri^ 

Ai^, held, that by 52 Geo. 3. c. 39 ; 6 (rio. 4, clft 
2^3 Will 4, c. cv. t. 52, and ike JM^ 
Shipping Act 1854, together, pilotage ii cMfJjJ 
upon nuutert of inwctrd-bound vetttiU fro^ ^ 
f ton upon-HuU to Goole, provided that miAf ^ 
matter nor mate pottettes a pilotage oert^B^^ 

By 6 Geo. 4, c. 125, f. 59, vettelt toUkm i^^ 
of ihe port to which they behngy the torn •*< '^ 
a port or place m relation to whidk partiadf^ 
vition hath heretofore been made by ssjf ^f 
Parliament, or by any charter or ehartOfM^ 
employment of pilott, are exempted frm ^^ 
tory pilotage: » 

Held, that ihe 6 Geo. 3, c. 39, having, i^^ 
enactment, made particular protition }* "j^ 
ployment of pilott by the mattert of ntitf*^ 
vettelt from Kingeton-upon-HuUto Geok,^^ 
tion it inajiplicable to tuch a vetteL ^ 

The power to Ucente pilott doet not p^^^' 
the pilotage consultary, ^ ^ 

The owner of a vettd sued for damagt fl f^ 
collision, confuted m thepleadinge tht^ ''j^ 
wat canted by ihe pilot on board Us ^^^^ 
time of the coUition, btU mMM Ad »^ 
wrngtUki to take tmeh pUot: 
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hat he wm con^Ued to take tueh pUot, but 
mever(h4t$ti, he was not entitled to his cotti of 
mt, 
WIS a init brought hj Michael Bentlej, of 

fley, in the county of York, sloopowncr, the 
the latt sea sloop Sarah, of Goole, in the 
nntj, against the screw steamship KiUamey, 
Je, apparel and fnmitnre, and the cargo lately 
lere, and against her owner, Joseph Ibbotson, 
%, shipowner. 

Skarah, a sloop of 85 tons registered tonnage, 
Ml with stone, had come oat of the Gode dock, 
the doekmaster's orders, was lying alongside 
r qoMj with her port side next to the river, and 
1 this position was mn into by the KiUarney, 
met with her stem striking the sloop on her 
le amidships, and causing her to sink These 
Wert stated in the plt.*s petition, which 
argtd that the blame of the collision was 
0wing to the Kiliamey and those on board 

lift's answer admitted the fact of the collision, 
pnted the fanlt of the collision entirely to 

1 Clarke, a pilot; and stated that at the time 
ce of the collision the employment of the pilot 
was compulsory npon the Killamey, her master 
oers. 

pits, denied the compnlsion, and also pleaded 
the time of the coHisiou a certificate under 
11 Act (2 & 3 Will 4, c CT.), and the Merchant 
g Act 1854, had been granted to Jewitt, the 
oi the Killarney, and that he was therefore not 
ed to take a pilot. It also appeared upon the 
^ that though the certificate had been granted 
lot been deliyered to the master, and the deft 
e objected that the master was not possessed 
certificate within the meaning of the 340th 
of the Merchant Shipping Act 1854, so as to 
Mtent to pilot his own vessel This objection 
n for argument on the 17th Jan. 1861 (see 
B^. N. S. 21), and on the 24th Jan. 1861. The 
tedded in favour of the deft., and the pit's 
erefore in this respect amounted only to a 
denial that at the time and place of the colli- 
e owners of the KiUametf were compelled to 
>ilot 

he 22nd March 1861 the cause came on for 
before the cotirt and Trinity Masters, when the 
^ere of opinion that the pilot Clarke was alone 
e for the collision. 

question of compulsion, and therefore whether 
ft was responsible for the damage, was 
on the 23rd April 1861, and on the 16th May 
t delivered a judgment, but postponed the decree, 
Kving been given to the deft, to adduce further 
i. The question was again argued on the 19th 
th Nov. 1861; and on Feb. 18th, 1862, the 
divered its final judgment 
following are the sections of the local Acts, 
leral Pibt Acts, and the Merchant Shipping 
54, referred to in the arguments and judg- 

2 & 3 Will. 4, c cv. riocal), s. 22. " And 
I the guld or brotherhood of masters and pilots, 
of the Trinity House, in Kingston-upon-Hull, 
ily called * The Corporation of the Trinity House 
Bton-upon-Hull,' have, as well by usage for a 
iod of years as by virtue of letters patent or 
I grsnteid to them by the Crown, been empowered 
tnt pilots to conduct ships and vessels sailing 
^ting into and out of the port of Kingston- 
all, and the limits and lib^es thereof and 
id out of and upon the river Humber, 
m the said river out to sea, and between 
rough Head northward and Wlnterton Nesa 
ord, and into and out of the wveral porta, 



creeks, harbours and places situate between those 
two last-mentioned headlands or places, in pursuance 
of which powers the said corporation have from time 
to time appointed a sufficient number of pilots for the 
purposes before mentioned; be it further enacted that 
it shall be lawful for the aaid guild or brotherhood to 
grant licences to such persons as they shall, after due 
examination, approve of and think properly qualified 
to be pilots for conducting ships and vessels into and 
out of the port of Kingston-upon-Hull, and of the port 
of Great Grimsby, in the county of Lincoln, and upon 
any part of the river Humber below the said port of 
Kingston-upon-HuIl, and so far out at sea as to bring 
the North Ness of Dimlington, on the coast of Holder- 
ness, to bear or be seen a suffident distance clear or 
open of the land to the southward thereof, so as to pass 
clear of a certain sand or shoal called the New Sand ; 
and also so far along the coast to the northward 
thereof as the said North Ness of Dimlington, and to 
the southward thereof as a certain point or headland 
on the coast of Lincolnshire, commonly called or known 
by the name of Donna Nook, and the persons so 
licensed shall, for the purposes of this Act, be called 
' Humber pilots,' and all ships and vessels sailing, 
navigating and passing as aforesaid, except as herein- 
after provided, shall be conducted and piloted within 
the limits aforesaid by pilots so licensed, and by no 
other pilots or persons. 

Sect 34. *'And be it further enacted, that any 
master of any ship or vessel outward-bound from the 
said port of Kingston-upon-Hull, who is by this Act 
required to take a pilot, shall apply for such pilot 
at the pilot-office aforesaid, and upon such application 
the commodore of pilots shall appoint a pilot to take 
charge of such ship or vessel ; and any master of any 
such ship or vessel, or of any ship or vessd outward- 
bound by this Act required to take a pilot, who 
ahall himself act as a pilot, or who shall employ as a 
pilot any unlicensed person within the limits for which 
pilots are directed to be licensed under this Act, or 
being inward-bound, shall hunself act as a pilot, or shall 
employ, or continue to employ, as a pilot within 
the limits aforesaid any uulicensed person after any 
of the said Humber pilots shall have offered to take 
charge of such ship or vessel, or shall have made a 
signal for that purpose, shall forfeit for every such 
offence double the amount of the sum which would 
have been legally demandable for the pUotage of such 
ship or vessel, and shall likewise forfeit for every such 
offence an additional penalty of 5L for every 50 tons* 
burden of such ship or vessel, in case the said com- 
missioners, or any five or more of them, shall think 
proper that proceedings should be taken for the 
recovery of such additional penalty, and shall make 
an order for that purpose to be entered in the book 
of their proceedings, and such penalty when re- 
covered shall be paid and applied in such and the 
same manner as any another penalty or forfeiture 
to be incurred under this Act, the recovery and 
application whereof is not otherwise specially provided 
for." 

Sect 52. ** And be it further enacted that it shall 
be lawfnl for the|8aid corporation of the Trinity 
House, in Kingston-npon-HiUl, and they are hereby 
required to appoint from time to time^ as often and 
for such periods as they in thdr discretion shall think 
fit, such number of persons at Goole, in the West 
Biding of the county of York, not being more than five 
or less than three, to be sub-commissioners of pilot- 
age, and such persons so to be appointed shall examine, 
and they are hereby authorised and required so longaa 
their deputation or appointment shall not be revoked 
or sT^oseded by the appdntment of other persons in 
their places, to examine mto the qnalifioations of per- 
sons to act as pilots for the port of Goole afbreaaid, 
and the waten thereof, and upon any ^^ ^ ^S^^ 
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river Hamber between the said port and « certain part 
of the rirer Homber called Hull Roads, and it shall be 
lawful for the said corporation, and they are hereby re- 
quired, on receiving a certificate under the hands of 
anj three of the persons so to be appointed that 
an J person examined as aforesaid is diUj qualified to 
act for the said port of Goole, and the limits aforesaid, 
to give a licence to such persons to act as a pilot 
accordingly." 

Sect 89. *' And, in order to prevent doubts touch- 
ing the meaning of certain expressions used in this 
Act, be it enacted, that, for the purposes of this Act, 
the entrance of the river Uumber shall be taken to be 
at an imaginary line drawn from the Spurn Point, on 
the coast of Yorkshire, to the floating life-vessel, near 
the New Sand, or the buoy of the said sand, and from 
8Uoh floating life-vessel, or buoy, to a certain headland 
on the coast of lincolnshire, called Donna Nook ; and 
the word * pilots* shall be taken to mean pilots licensed 
by the corporation of the Trinity-house, in Kingston- 
npon-Hull, in pursuance of this Act or the said recited 
Act hereby repealed ; and the words * inward-bound ' 
and ' outward-bound' shall, in all cases where a contrary 
or different meaning is notspecifically expressed, be taken 
to mean, respectively, and to include all ships and vessels 
bound to or from the said port of Kingston-upon-Hall,or 
to or from some other port or place situate on the said 
river Humber, or some or one of the several rivers and 
streams flowing into the same, or to or from some or 
one of the several roadsteads in the said river Humber; 
and the port of Kingston-upon-Hull shall be taken to 
inohide the harbour and docks situate at the town of 
Kingston-npon-Hull, but not to extend higher up the 
river Humber than a certain dough called Galley 
dough, forming the entrance of a certain drain 
diyiduig the lordship of Myton, in the county of the 
said town of Kingston-upon-Hull, from certain lauds 
in the parish of Kirk Ella, in the same county, situate 
in the Wold Ings, called Wold Ings and Carr Drain, 
where the same drain discharges itself into the said 
river Humber ; and all powers and authorities by this 
Act vested in the said commissioners may be lawfully 
and efiectually exercised by any five or more of them 
duly assembled at any meeting held in pursuance of this 
Act ; and wherever in this Act any word or words is 
or are used or employed, importing the singular nimi- 
ber or the masculine gender only, such word or words 
shall extend to and be construed to include several 
acts, matters and things of the same kind, contempo- 
rary, consecutive, or repeated, as well as one act, 
matter, or thing, and several or various times as well as 
one time, and several persons as well as one person, 
and females as well as males, and a body or bodies 
politic, coporate or collegiate, corporation or corpora- 
tions aggregate or sole as well as individuals, unless 
it shall be otherwise specially directed or provided for." 

Sect. 93. *' Provided always, and be it further 
enacted, that nothing in this Act contained shall extend 
to take away, prejudice, diminish, or alter any grants, 
liberties, franchises, powers, authorities, or immunities 
granted, given, or allowed by any Act of Parliament, 
grant, or charter, to the master, wardens and assistants 
of the guild, fraternity, or brotherhood of the Most 
Gbrious and Undivided Trinity, and of St, Clement, in 
the parish of Deptford Stroud, in the county of Kent, 
or to the society and fellowship of the master, wardens 
and pilots of the Trinity-house of Dover, Deal and the 
Isle of Thanet, or to the Trinity-house of Newcastle- 
upon-Tyne, or any jurisdiction or power, dues, duties, 
or payments of or belonging to the mayor and bur- 
gesses of Kingston-upon-Hull, in or concerning the 
port and harbour of Kingston-upon-Hull, as settled 
and vested in them by any letters patent, charters or 
grants, Act of Parliament, or otherwise, or affect any 
of the rights, powers, privileges, jurisdictions or autho- 
iitiea of the guild or brotherhood of masters and pilots, 



seamen of the Trinity-house iu Kingston-upon-HiIl 
aforesaid, in matters of pilotage, or otherwise, or m or 
about or concerning the said haven, docks, or road- 
steads, or other premises vested in them in or by tk 
said recited Act hereby repealed, or otherwise; er 
which they might have used, exercised, or enjoyed ^ 
virtue of the said recited Act, or of any Act or Actitf 
Parliament, or of an^ cliarters, letters patent, asdcBt 
usage, or title whatsoever, in case this Act had not 
been made, otherwise than as the same are by this id 
expressly extended, varied, altered, or resfasiiied; <r 
any of the rights, powers, privileges, jorisdictinm or 
authorities, tolls, dues, duties, or payments of sr b»- 
longing to the Dock Company of Kingston-npoD-Hil, 
with which the said dock company ars invested, or 
which they might have received or colleoted, ud, 
exercised and enjoyed by Act of Parliament, gnaf, s 
other title whatsoever, in case this Act had not ' 
made, or any jurisdiction or power of the mayor ai 
burgesses of Great Grimsby, in the county ot " 
in, about, or concerning the port and haven of (kUlf, 
as settled and vested in them, or by any kttcn 
charters, or grants, or which in right of 
or otherwise they lawfully can or may have or 
in the rights, powers, privileges, jurisdietioas * 
authorities, tolls, dues, duties, or payments of « 1^ 
lodging to the Grimsby Haven Company, withsU 
the said haven company are invested, or wliiek Aw 
might have received, collected, exerdaed, orsJDfs 
by Act of Parliament or otherwise is cose tbs Jii 
had not been made, or the rights, powers, juliibliai 
tolls, dues, or payment of or belonging to tlM nl^ 
takers of the navigation of the rivers Aire sadOdk 
in the county of York. 

The G Geo. 4, c. 125, sect 6. "It shsUbetf 
for the corporation of the Trinity-honsei rf ^ 
ports of Hull ... to appoint 8ob-< ^^ 
sioners of pilotage to examine pilots and gin 
for them to pilot ships and vessels into ff ^ 'f- 
of any ports, harbours, or places within the laA ■ 
their respective jurisdictions, anything in tini ^ ^ 
to the contrary notwithstanding: provided 
such sub-commissioners as have alreadv bets if 
pointod ... by the said corporations ofA> 
Trinity-house of Hull . . . under the asthBiitr" 
any Act or Acts of Parliament heretofore paoid, tf 
continue to act in the same manner as if thef «^ 
appointed under this Act.** 

Sect. 58. " Every master of any ship or !>■ 
who shall act himself as a pilot . . . iftffif 
party licensed and qualified to act as such vitUiA> 
limits in which such ship or vessel shall then scMf t 
be shall have offered to take charge of sock ikb* tr. 
vessel, or have made a signal for that pwpoxb*' 
forfeit for every such offence double the smooot ^ J| 
sum which would have been legally demandaUste** 
pilotage of such ship or vessel. - 

Sect. 69. "For and notwithstanding snyiW>l" — 
this Act contained, the master . . . ^^r^ 
or vessel whatever whilst the asms is vi^Jj 
limits of the port or place to whieh she beksgt* 
same not being a port or place in xelatioD to si* 
particular provision hath heretofore been madil^^ 
Act or Acts of Parliament, or by any cbtttff ' 
charters for the appointment of pilots, ihall ^^ 
lawfully, and without being subject to any tf ^ 
penalties by this Act impMed, condnct or jO* "^ 
own ship or vessel." 

The Merchant Shippmg Act 1854, ncL S5& 
*' Subject to any alteration to be nsde \tj ffl 
pilotage authority in pursuance of the power 
before in that behalf given, the employment of fMl 
shall continue to be compulsoxy in all distnctt n 
which the same was by law compulsory immfldiHT 
before the time when this Act comes into opcntiA 
and all exemptions from compulsorj pflotage this 
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within Boch districts Bh«ll also ooatinne in 

388. " No owner or master of any ship shall 
erable to anj person whatever for anj loss or 

occauoned bj the fauU or incapacity of any 
1 pilot acting in charge of snch ship within 
trict where the employment of snch pilot is 
wry by law." 

Q»een*s AdooetOe and PrUehard for the defl. — 
;he corporation of Kingston-upon-Hnll had, 
Iter, since the time of Qneen Elizabeth; the 
e of appointing pilots for the port of Kingston- 
nil, including the Goole district, and of 
Dg nnlicensed persons acting as pilots therein ; 

▼. Baper, 3 B. & Ad. 284.) Secondly, these 
fere confirmed to them by the Hnll Pilot Act, 
nniL 4, c. 106, and the Merchant Shipping Act 
The 388th section of the latter Act limits the 
of shipowners in case of damage occasioned by a 
salt m any district where the employment of snch 
oompnlsory by law. The 353rd section enacts 
the employment of pilots shall continue to be 
lory in all districts in which the same was by 
ipnlsory immediately before the time when this 
les into operation ;" and the Hull Pilot Act was 
operation, and enacted such a compulsion. The 
lot Act professes to deal with the powers of the 
ion over the Goole district (see s^ct 22, 
words ** limits and liberties'* inserted in t^at Act 
in the previous Act, 39 & 40 Geo. 3, c. 10) ; 
>2nd section authority is given to the corpora- 
license (after a report from sub-commisnoners) 
nr that district ; and by the 34th section the 
to penalties applies as much to masters navi- 
ressds to and from Goole and Kingston-upon- 
to and from the latter port and the sea. The 
of masten of inward-bound vessels attaches to 
nits aforesaid," which are those specified with 
to outward-bound vessels. Thirdly, the deft, 
npelled to take a pilot by reason of the 52nd 
of the local Act, and the 58th section of the 

Filot Act The former shows that pilots 

duly licensed for the Goole district; Clarke 

licensed : and the latter section rendered 
ulflory upon the master of a ship to take a pilot 
lets for which pilots are duly licensed. The 

case is qot within any of the exemptions 
)d in the General Pilot Act, and that Act, so 
i has reference to compulsory pilotage or exemp- 
erefrom, is still in operation. 
le, Q. C. and Trittram for the pits.— The 
I within which pibtage was by law compulsory 
itely before the Merchant Shipping Act came 
leration (sect. 353 of that Act) were, for the 
« of the present case, districts defined, either 
y the General Pilot Act, 6 Geo. 4, c 125 
n force); or, secondly, by the Hull Pilot Act, 
mentioned. The General Pilot Act did not 
» the Goole district, as the 59th section ex- 
exempts the master of a ** vessel whilst the same 
in the lunits of the port or place to which she 
, the same not being a port or place in relatbn 
ch particnlar provision hath heretofore been 
>y any Act or Acts of Parliament, or by any 

or charters." No provision had been " here- 
made with respect to the Goole district by any 
Parliament, inasmuch as the 39 & 40 Geo. 3, 
the fonner Hull Pilot Act) did not mention 
ind the 8 & 4 WilL 4, c 105 (the latter Hull 
Let) was not then — ue. at thd time of the 
of 6 Geo. 4,0.125— in existence. Secondly, the 
lot Act, thoogh it ^ves power to the oorpora- 
Kipabm-npon-Hull to license piloti upon the 
»f •ab-oomibisaonen, does not (sect 34 ) enact 
lalty upon masten tumgating tibeir own ve ss e ls 
the Gode diitriot Tlie 2Snd section, ti ot- 



plained by the 89th section, gives a power to license 
pilots only for districts extending from Eingston-upon- 
HuU down to the sea. Pilots so licensed (and tmbUf 
those only, and not those of the Goole district) are to 
be called '*Bumber pilots;** and prior to the 34th 
section no mention is made of pilots for the 
Goole district, and therefore no allusion to them 
is intended in that section by the words ** offered 
to take charge of the vesseL Therefore Clarke, 
not being a Humber pilot, his employment within 
the Goole district was not compulsory on the owners of 
the vesseL 

The QueefCt Advocate in reply. — First, prior to 6 
Geo. 4, c. 125, " provision ** had " been made by charter*' 
with reference to the Goole district, as appears by the 
case of Beilby and Raper', and the diarter itself, temp. 
Queen Elizabeth, there referred to, under which the 
deft, in that case was fined for acting as pilot in the 
Goole ^strict without a licence. If the Hull Act did 
not give the corporation the exclusive right to directthe 
navigation, theypossessed it under the charter. Secondly 
it appeared by the evidence in the cause that one of the 
Humber pilots, in the sense contended for by the pits., 
piloted the Killamey up to Kingston-npon-Hnll and 
there left her; therefore, if even the narrow con- 
struction contended for by the pits, is applicable to the 
34th section of the Hull Pilot Act, the deft, would still 
have been Hable to penalties if he had piloted his own 
vessel to Goole, inasmuch as he would have come 
within the words of that section, **the master 
of a vessel within the limits for which pilots are 
directed to be licensed under this Act, who shall 
himself act as a pilot after any of the said 
Humber pilots shall have offered to take charge of 
such vessel.*' 

May 1 6.— Dr. Lushington, the learned judge, stated 
the facts of the case, and then said : — ^The court was of 
opinion that the faiUt rested solely with the pilot, and 
in no degree with the master and crew of the 
KiUarneif. The sole <inestion, therefore, for the con- 
sideration of the court is, whether Clarke was a duly 
licensed pilot, and taken on board in consequence of 
1^ oompukion. The court required the licence to be 
produced, and I have now the original licence, and 
that licence purports to be granted by the Trinity- 
house of Klngston-npon-Hull, and states that they, 
having received a certificate from three persons at 
Goole appointed to be sub-commissioners of pilotage for 
the port of Goole, oertifj^ng that William Clarke is 
duly qualified, appoint him to act as pilot for the port 
of Goole, the waters thereof, and any part of the 
river Humber between Goole and Hull roads ; and they 
purport 80 to do in pnrsoanoe of an Act of Parliament 
passed in the 2 & 3 WilL 4, and the Merchant 
Shipping Act of 1854. This licence, I perceive, upon 
an examination of it, has been granted in pursuance of 
the 52nd section of the 2 & 3 WilL 4, and I hove no 
doubt that it is a good and valid licence for piloting 
witlun the limits ff^dfied ; but those limits do not 
uidude the whole of the river Humber. Then 
the question arises in this shape : — Clarke is law- 
fhlly appointed a Goole pilot Is it compulsory 
by law to take a Goole pilot? Such compulsiou 
can be maintained by statute law only. There 
is no general statute making the taking of 
all pilots compulsory. The d53rd section of the 
Merchant Shipping Act enacts, that the employ- 
ment of pilots shall continue to be compulsory in all 
districts where it was oonpnlsoiy immediately before 
the passing of that Act Then, I ask, by what an- 
thonty is the taking of a Goole pilot oompnlsory? If 
at all, it mnst be ^ the local Act, and I apprehend 
that such compulsion must clearly appear to be esta- 
blished by that Act The 89th section is an interpretation 
section, and inwell-dnwn Actswonld haTebeenthefirst\ 
and ^ it had \Mai M^vn^ysfbK^wtm^^^^ia^B^j^aA 
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wliicb have been made in the Act might have been 
avoided. First, this section defines what shall be the 
entrance of the Hnmber. Second] j, that the word 
pilot shall include all pilots licensed in ptursuance of the 
Act; therefore a Goole pilot wonld be incladed. 
Thirdly, that " inward-bound " shall include all ships 
boQod to the port of Kingston-on-Hull, or to anj other 
port or place situate on the river Uumber, or some 
or one of the several rivers and streams flowing into 
the same, or to some or one of the several loadsteada in 
the said river Hnmber. This would include ships 
bound to Goole. The words " the port of Kingston- 
npon-Hull*' are defined to indnde the harbour and 
docks, but not further up in the river Humber than the 
Gaily Clough. Therefore, where the words ** the port 
of Itingston-upon-Hull *' are nsed they do not include 
Goole, which is on the Case. The 34th section, accord- 
ing to the marginal abstract, imposes a penalty on 
masters of vessels being piloted by any other than a 
licensed pliot I need not speak of outward-bound 
Teasels. This section enacts in substance, though 
in very obscure terms, that any master of a ship re- 
qmred to take a pilot, being inward-bound, who shall 
himself act aa pilot, or shall employ, or continue to 
employ, as a pilot any anlicensed person after any 
of the said Humber pilots has offered to take charge of 
the ship, shall forfeit double pilotage. This is the 
penalty, and this is the only compulsory section 
that I can find in the statute. Then the result is, 
there is no forfeiture unless a Humber pilot has offered 
to take charge of the Kiilamey, Clarke is a Goole 
pilot Is a Goole pilot a Humber pilot ? The 22nd 
section directs that certain* persons licensed as pilots 
shall be called Humber pilots. Who are they ? Pilots 
for the port of Kingsten-on-HulL Those words, by 
the interpretation clause, exclude Goole and other 
places out at sea. Clarke, therefore, was not a Humber 
pilot. No Hnmber pilot offered to take charge of the 
ship, and it is upon this condition that the penalty is 
imposed. I need not say that in a case of a penalty 
the section imposing it ought to be abundantly clear. 
There is no penalty of any kind for not employing a 
Ooole pilot The taldng a Goole pilot, therefore, was 
not compulsory. It would be a useless expenditure of 
time to go through the further provisions of this Act 
In my view of this case they confirm the opinion I 
have stated. No other sections speak either of 
penalties or compulsion to take a pilot I have 
little doubt of the fact, that the attention of the 
drawer of this Act was only directed to conferring the 
power to license Goole pilots, and that for all other 
purposes his mind was solely directed to Humber pilota. 
"^th great reluctance, and upon terms, the court 
consented to receive evidence from the diarten and 
other sources, and upon the terms I then stated. I 
was induced to do so from the great inconvenience 
which might have arisen from the court dedding a 
question of great importance to the navigation of the 
river Humber, on what was alleged to be imperfect 
information, or rather without tmit evidence, from the 
charters and other documents, which was deemed in- 
dispensable to the satisfactory elucidation of the ques- 
tion. The court must now take into its consideration, 
as applicable to an undisputed state of facts — first, the 
Hull Pilot Act ; B#ondly, the Merchant Shipping Act ; 
thirdly, the charters and General Pilot Act; and, 
fourthly, the decided cases, if need be. I adhere to 
the judj^ent I gave upon the construction of the local 
Acts taken alone. It is first necessary to see how the 
present question differs from that which the court 
decided upon those local Acts, for there are two of 
them. The licence granted to W. Clarke was produced, 
and its contents require consideration. That licence was 
granted by the Trinity-house of Hull, having received a 
certificate of competency from the sub-conmiiBsioners of 
jpiloti^e at Goole to W. Clarke to act as pilot for the 



port of Goole and the waters thereof^ and any uit of 
the river Humber between Goolo and Hnll wA, 
The licence is granted in pursuance of the Iocs! Act tf 
Will 4. and the Merchant Shipping Act of 1851 Ihi 
onus if on the defts. to prove the eompu la ie n ~t 
merely to prove that, prior to tho atatnte of WL I, 
the pilotage into Goole was oompalsorj, hot that it 
continued to be so notwithstanding that atatntc; or, ii 
other words, that there are two oompolaory pikticM 
in the Humber co-existing— oompnlaoiy pilotage U6n 
the local Act as to Goole, and compolaory pifetaga ky 
the local Act as to tiie Humber, as defined ly that Ad. 
I have already expressed my opinion that W. Gadi 
was not a Humber pilot according to the local Act; 
but, for the dear apprehension of this case, it is nae»- 
sazy to state what tJie local Act does enact with » 
spcM^ to pilots. The 22nd section, after rsotiog ibd 
the corporation, by virtue of usago and aneiat 
charters, had been empowered to appoint ^kitaiati 
and out of the port of Kingston-upon-Hull, and tb 
limits and liberties thereof, and the river Hombtrih 
and out at sea, between certain points, enaets ^ 
they shall have the same power, with some sltoitii 
of limits, that the persons so licensed shall be caU 
Humber pilots, and that all ships, with certain ua^ 
tions, shall be piloted by such pilots. Now, the inlv* 
pretation section (89) defines pilots to be pilots f- 
pomted according to this Act, and the port of Qf 
ston-upon-Hull is not to extend beyond the (kfi 
Clough. Geole, and the place where the ttSSia 
occurred, are not within these limita. So far, tki^ 
fore, the local Act does not affect Goole and the p 
sent collision; and the same observation appfieiti 
the 34th section, which hnposes penaltica on maM 
of vessels being piloted by any other than a fiooai 
pilot The only section which applies to Gode ii Ai 
52nd, and that authorises the coiporation to affirt 
sub-commissioners of pilotage to examine nenMili 
act as pilots for the port of Goole and the wM 
thereof, and on every part of the Hnmber beta« 
Goole and the Hull Koads, and to license persoas M 
qualified. It is quite dear that such pilots an li 
within the penal section, the 34th. It is, to iot nM 
equally dear that the power to license pilots doai^ 
per fe render the employment of them compdfffi 
Compulsion, therefore, if to be found at all, amtSi 
discovered elsewhere than in the local Act The 9S|i 
section is the section saving rights, and espcdaDf ■ 
this corporation, in matters of pilotage, or othooi 
had or enjoyed by virtue of charters or uiag^ iM 
as altered or restrained by this Act-. I have b^ 
me certain charters and bye-laws which I most aN 
briefly consider. I need now say nothing as tt Al 
charter of Queen Elizabeth, for I am not awaiv A^ 
there is any matter pertinent to this question wbkkh 
not to be found in the charter of Charles II. Atdj 
bottom of folio 10 of the copy of the charts a 
Chailes II. and foUo 11, will be found tiw fdkfif 
dause :— ** That it shall be lawful for the coiponli« 
to forbid any mariner of the port of UoUt* 
its limits, to take chai|;e of any v e ssel to o^ 
the seas, or to pass mtiim certain bom^ 
other than such as shall have been first taa^ 
and found fit for the serrice ; and that sodi pa** 
shall receive a writing under the seal of the eoiptfi' 
tion signifying in what pbces they are qualified to tv 
charge." It then directs, that if any one take dtflj 
aa. pilot without being examined and allowed, itik» 
be lawful for the corporation to punish them liji*' 
prisonment or fine. It is to be obsened that tP 
charte]>— I shall have occonon to refer to it F^**^ 
— ^refers to vessels going outwards, and not veaoi 
going inwards. There have also been prodooed to tv 
court two Orders in Coundl, the first bearing date • 
July 31, 1858, which purports to have been audi it 
pursuance of the 333rd section of the Mcnhtf^ 
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pping Act, and it oonfirms a certain bje-law made 
ioe Hull Corporation. That bye-law relates to manj 
iaets oonnedfced with pilotage, bat it ie the fifth 
agraph onlj which specafically speaks of Qoole, and 
m direetbns how a master or mate applying for a 
afieato of pilotan shall make his application. Now, 
I b j»-lair manifestly proceeds upon the fonndation 
t pilots were to bo tidun from and for the port of 
ihif and that, to exempt a master or mate from the 
aanty of taking them, it was necessary snch master 
mat* thoold hare a certificate of pilotage. The 
Li IB an Order in Oonneil, dated tiie 11th Jan. 
59, also made in pnrsoanoe of the 833rd section 
thm Merchant Shippng Act, and it confirms a 
>-law fixing a rate of pilotage inwards from 
dl Beads, or any part of the river Hnmber 
iiva Hon Boads, or ontwards from Goole. The 
nt hat also before it oertnn resolations and bye- 
fs passed by the corporation rekting to Godle. The 
it « ia 18S8, befbra the passing of the last Pilot Act 
r nbasqnent by»-laws rates of pilotage were fixed 
m and to Gode, and a system established for the 
golation of the pilots. It appears that some applica- 
m had been made by the Aire and Calder Navi^tion 
mgaaj for the porpose of procuring some order for 

• prevention of improper persons taking charge of 
■Mis as pilots. Other roles were subsequently esta- 
iibed. By the resolution of March 23, 1832, it ap- 
m that certain actions were pending for the recovery 
' psoalties incurred by unlicensed persons, and also 
r the recovery of moneys alleged to be due to licensed 
bti. What those penalties were I can collect by in- 
noee only, for they are not specifically stated, nor 
hr or when the poialties were imposed. The board 
M recommended the disoontinuanoe of all actions 
wght for penaltieB under the General Pilot Act, and 
Mn certain conditions. The local Act of Parliament 
Ibn mentioned passed in 1832, and the corporation, 
I the 8th Sept in that year, established numerous 
golitions for the appointment of sub'commissionen 
id Goole pQots, and especially directing that snch 
lots should take charge of vessels inwards and 
ilvards between Goole and Hull Beads. There is 
Qsle provision for hnposing penalties on pilots 
l^scting their duty, but I have not hiUierto 
ond any resolution rendering it compulsory on 
asters to take such pilots. On the 29th May 1858 

• board passed many regulations for the granting 
Itiflcates to masten and mates, imposing penalties 
r the absence of such certificate or improper appli- 
itioa, and these resolutions were transmitted to the 
oard of Trade, pursuant to the 333rd section of the 
«ebant Shipping Act It is, I think, quite clear 
latall these regulations proceed upon the assumption 
tat ships wi&n the district could be piloted by 
Based pilots only. On the 13tb July 1858 there 

sa order establishing another rate for Goole. I have 
Mr examined all the resolutions and bye-laws of the 
inoiatbn which I deem pertinent to the question 
me me, and I proceed to the cases cited. The fint 
isi as to the port of Hull I need only jast mention, 
Is Dock Compam^ v. Broum, 2 B.& A.43. Ic has 
oWsringon the present question, save that it describes 
bsfimitsof the port of Hull in two ways. The decision 
ttisd upon the statute of the Hull Dock Company. 
1m next esse is BvOby v. Renter, 3 B. & A. 284, 
Bd that was an action for penalties under the Pilot 
d, 6 Geo. 4, and the action was brought against the 
ift. for the penalties mentioned in that statute. The 
Eb^ stated was the having assumed the charge of 

• Jtteiia m the river Ouse, the Amelia being bound 
n Goole to Hamburgh. A licensed pilot had ofiered 
utelf to take charge of the vessel. The charters of 
Hsa Elisabeth andCharies II. were cited, and the court 
nd that ftbt corporation had authority to license 
otffiroa Goole. A verdict, therefore, against the defU. 



was maintained. This case, unfortunately, does not dis- 
pose altogether of the question before me, for it decides 
only that the corporation had authority to license pilots 
from Goole, as the charter states, and does not decide 
as to licensing pilots inwards. I have gone through all' 
these mattera in detail, and I have done so unneces- 
sarily, perhaps, but it has been for the purpose of satis- 
fying the parties that the case has undergone a 
thorough mvestigation. I say perhaps unnecessarily, 
for I am of opinion that the decision of the case wUl' 
chiefly turn on other considerations ; and I will now 
state upon what considerations. First, upon the 52nd 
section of the local Act of Will. 4, under which Clarko 
was licensed ; secondly, upon the 353rd section of the 
Merchant Shipping Act, whereby pilotage, before com- 
pulsory, is continued ; thurdly, upon the General Pilot 
Act, 5 Geo. 4, c. 123, which, though generally repealed,, 
is, as to compulsory pilotage, kept alive by the 353rJ 
seetioa of the Merchant ShippmgAot The 353rd' 
seoUon is applicable to this case. It follows imme- 
diately upon the head of ** Compulsory Pilotage ** or 
"Pilotage General," which is different from ** Com- 
pulsory Pilotage (Trinity-house)** prefixed to tho 
376th section. This 353rd section enacts, that the- 
employment of pilots shall oontmue to be compubtory 
in all districts in which the same was compulsory 
immediately before the Act came into operation, 
and then imposes a penalty of double the pilotage- 
upon all masten refusing or neglecting to take a 
qualified pilot. The consideretion of the pro- 
visions of this section brings us back to the 
question, whether the employment of a pilot to pilot a 
vessel inwards from Hull Beads to G<x>le was com- 
pulsory or not ? Then, if compulsory, how was that 
compulsion created ? I have already stated that by 
the Hull Pilotage Act of Will. 4, s. 52, power is given 
to the corporation to appoint sub-commissionen to ex- 
amine persons as to their qualifications as pilots for 
Goole, and the corporation are to appoint such persons 
accordingly. As to the non-employment of such pilots, or 
penalties for non-employment, I have already said there 
is no compulsory enactment in this Act. By this Act, 
however, it must be borne in mind that the pilots are 
duly licensed. But this local Act passed only in 1832 ; 
Uie General Pilot Act passed in 1826. Goole became 
a port ill 1828, and pilots were then for the firet time 
licensed. By the decision in the Court of Q. B. the 
General Pilot Act was held to be operative upon pilots, 
for the first time licensed in 1825. That decision 
applies to outward bound pilotage only. Then it may 
be assumed that pilots appointed by the 52nd section 
of the local Act of Will. 4 were also subject to the 
General Pilot Act, and by virtue of the two Acts com- 
bined, constitute compulsory pilotage, continued by the 
Merchant Shipping Act There is, however, one 
further consideration to which I must advert, in order 
to dispose entirely of the decision of the Court of Q. B. 
That decision was founded upon extracts from tho 
charter as to outward-bound vessels. Do the 
charters apply to inward-bound vessels? I do not 
find in the charten any authority to appoint 
pilots for inward-bound vessels; but it must 
he recollected that there is, by the local Act, 
the poirer given. The whole question, therefore, 
turns upon the 52nd section of the local Act. Thereby 
licensed pilots for the port of Goole are appointed by 
virtue of the Act, and not of the charters. Tho com- 
pulsion is created by the 58th section of the General 
Pilot Act The 58th section, standing alone, would be 
clear enough, for it is in effect, that masters of vcAsels,. 
either piloting them themselves, or allowing any other 
person to pilot them except a licensed pilot, shall bo 
subject to penalties ; but, in the 59th section there is 
an exemption with reference to all masten being in 
the port to which the vessel belongs, and it appeare by 
the pleadings that the KUlarwey belonged to the ^c^ 
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of Goole. But in the section is also contained an ex- 
ception to the exemption ; and, according to that, if 
the port of Goole is a port in which a particniar pro- 
vision has heen made bjr anj Act of Parliament what- 
ever, or bj anj charter or charters, in that case the 
pUotage continoes to be compulsory, and the exemp- 
tion does not attach. That brings the case, Uien, to 
this point, whether or not the port of Goole was, at 
the time in question, governed bj any particniar Act 
or Acts of Parliament which apply, or whether 
the charter or charters apply in the manner in- 
tended by this section? At the passing of 
this Act in 1826, the local Act ot 1800 was in 
force ; but it appears to me, especially with regard to 
Beilbg V. Raper, that the local Act of 1800 does not 
apply to Goole — ^it applied exclusively to Hull, aa Hull 
was defined. Then, has any particular provision been 
made by the charter for the port of Croole? There is 
a particular provision as to outward-bound ships, but 
there is none as to inward-bound ships. ' Then, does 
a particniar provision as to outward-hound ships in 
the charter, take thia case of inward-bound ships out 
of the exemption in this 59th section ? I think that 
is a difficult question to grapple with. Does this sec- 
tion mean, that wherever the port in question b sub- 
ject to a charter, whether applicable to a particular 
case or not, the 59th section still will apply ? I am 
not satisfied of that. Now, having gone through the 
58th and 59th sections, and having mentioned all that 
occurs to me with regard to the exceptions, there ia a 
matter still further to be considered, and that ia, 
whether or not there was not some previous statute, 
not hitherto adverted to, which applied to the port of 
Hull Now, I find there was such a statute, and 
that was the General Pilot Act of the 52 Geo. 3, c. 39. 
There provision was made for the port of Hull, which 
was continued by the 6ch section of the General Pilot 
Act of Geo. 4. The result of the whole case is, 
that I must hold that the taking of this pilot was 
compulsory, and the owners of the KUiarney are not 
responsible for the damage occasioned by the default of 
the pilot alone. With respect to the costs up to the 
time of the finding of the Trinity masters, each party 
must pay their own ; but from that time I shall con- 
demn the defts. in the costs. 



C0I7BT OF COMMON BENCH. 

Reported by Davixl Thomas Evans end W. Matd, Esqn. 
Barrinterc-at-Law. 

ifoftday, Feb. 10, 1862. 

Smurtiiwaitk v. Wilkims. 

Indarter of bill of lading — Liability of freight — 

18 ^ 19 VicUc, 111. 
The liability to pay freight passes from an indorsee as 
soon as he indorses the cargo over to another. 
This was a demurrer to a plea in an action for 
money due for freight, and also on an account stated. 
The plea was as follows :— '* Tlie defts. say that the 
said freight is claimed for conveyance of goods on a 
voyage from Odessa to a port in Great Britain or 
Ireland, and which was payable to the pit. by virtue of 
a charter-party, and of a bill of lading made with re- 
ference to the conveyance of the said goods, and under 
which the same were shipped and carried on the said 
voyage ; and by the said bill of lading it wus declared 
that the said goods were shipped by Kprus^i and 
Co., of Odessa, and bound for Cork or Falmouth, for 
orders, and the said goods were thereby made 
deliverable at a safe port in the United Kingdom 
of Great Britain or Ireland, except as therein 
excepted, unto J. Henry Schroedor and Co., London, 
or their assignee, paying freight for the said goods as 
per charter-party, less 142/. 4s, received as advanced 
on accoont of freight and of the premium of Insurance 



thereon ; and the said Eprussi and Co. mod J. Henry 
Schroeder and Co. were not etther of them the defts. 
or agents of the defts., and the defte. did not, bjr 
themselves or their agents, ship the said goods or sot 
part thereof, nor were consignon or conaigoees of any 
part of the said goods, nor were parties to or named in 
the said charter-party or bill of lading, nnd the defti. 
first became interested in the said goods by porchasiii^ 
the same after the said shipment thereof, and after the 
making and delivery of the said bill of lading, ssd 
during the said voyage, the said pnichnao being msde 
from the aaid Henry Schroeder and Co., irbo, on sock 
purchase, Indorsed the said bill of lading to the defiib; 
and afterwards during the said voyi^ie, and bcfine aoj 
of the said goods arrived at the port of deEveiy, or 
were delivered or deliverable, and before any of tbe 
freight now claimed was psjaUe, the deftsi, fiv i 
sufficient and valuable oonsidentioD then paid to thse 
by the purchasers hereinafter mentioned sold aii 
disposed of the said goods sad all interest of the 
derts. therein, and all i^t andposaeosian thereof^ to 
oertaiu other persons (to wit), Kng, M elvill and C^ 
and then indorsed and delivered the said bill of Isdiss 
to the said King, Melvill and Co., in order to f«it lad 
vested in them all property, right and interest in aod tt 
the said goods, and the defts. then ceased to haTc,nd 
they had not at any time thereafler, any property oriole- 
rest in the said goods or the delivery thereof, and tk 
deliveiy, so far as the same took place, was to pcnem 
other than the defts., and that defta. never promiNdtk 
pit. to pay him all or any of the said freight, tai 
never were liable except or otherwise than as afioR- 
said." 

Demurrer and joinder in demurrer. 

Leioersj in support of the demurrer, contended thit 
under the 18 & 19 Vict, c 111, a. 1, the liaUitr 
of the consignor passed to the indorsee, and ikA 
there was nothing in the statute as to his MStr 
ceasing, though by indorsing over the bill the propctf 
passed out of him ; and moreover, that the aceepUf 
a bill of lading was sufficient evidence for the jvyu 
infer that there was an implied contract that tbe 
defts. were to be liable for the freight: (Wegener r. 
Smith, 1 5 C. B. 285 ; and Sawders v. VameBa, 4 Q. B. 
260, were referred to.) 

Asplcmd, contra, was not called on. 

Erle, CJ^. — I am of opinion that the jodgnieot 
should be for the defts. The plea admiU thai tke 
goods were shipped under an ordinary bill of ladisf. 
and that the assignee had received the cargo, bat M 
not paid the freight By the 1st section of tbe Uk 
19 \1ct. c. 1 1 1, it is enacted that ** every oonagnMof 
goods named in a bill of lading, and every indonee «f 
a bill of lading, to whom the property in tU 
goods therein mentioned shall pass, upon or by leuoa 
of such consignment or indorsement, shall have tms- 
ferred to and vested in him all rights of suit, and be 
subject to the same liabilities in respect of such gooi> 
as if the contract contained in the bill of lading tei 
been made with himself.'' Now it is contndei 
that, as under the words of the section tte 
indorsee gets all his rights and liabilitiei, be 
is therefore still liable for freight, notwithstaiA 
he aftervrards assigns the goods to some o* 
ebse; but this would manifestly be nnjt't 
I think the meaning of the statote is that tb 
assignee of tiie cargo should have all the liabilitiei <* 
well as rights of the contracting party, and if^ 
possess the property he possesses hu liabilities abo: 
and I draw this conclusion from the words of the pif 
arable, which are as follows, that ** Whereas, by tbi 
custom of mercliants, a bill of lading of goods being 
transferable by indorsement, the property in tl>^ 
goods may thereby pass to the indorsee, but nevertcf 
less all rights m respect of the contract contained in tit 
bill of lading continue in the said oiiguul shipper tf 
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nt that such rigbts shoald puss 
re the indorsee has indorsed the 
then still retained the rights 
;nor ? If he has, he would have 
liich he clearlj has not ; and 
) indorsee would be losing his 
jT his liabilities. It was also 
ssignee was liable at common 
the bill of lading, the indorsee 
he had passed on the right to 
ver to thi<), it is sufficient to 
iw liability of the assignee is 
I that the actual receipt of the 
or an implied promise to paj 
he cargo, 
•ed. 

Judgment/or dejt 



EXCHSaUEB. 

Id H. T^oH, Eaqra, Barrlsters- 
it-Law. 

and 6, 1862. 

)LMAN ASD AXOTHEB. 

dation — Ship poUcy — Agree- 
ftutes to arbitration — Bight to 
}tal loss — Condition precedent. 
\embers of a mutual marine 
J in which the pit. effected a 
}, which was subsequently lost 
vered by the policy. By one 
associoUiony set forth in the 
id *' that all average claims, 
mmentf should be adjusted attd 
• the custom of UoycPs or the 
a professional average stater ; 
ittee, or the assured, be die- 
'/justment, they may refer the 
mal average staters, or two 
onSf with power to such two 
m umpire, and the award of 
be final, and all other eases of 
nature, should be referred in 
e committee and assured, by 
I refer all such adjustments or 
m only, whose award should 
no action at law should be 
trators had given t/ieir award," 
against the defts, to recover 

IS 

». Arery in the JT. of L.) that 
d a condition precedent, and 
'fftised to €u:cede to the deft.^s 
he matter in dispute, in accord- 
ule, liad failed to perform that 
n precedent to his maintaining 

;ht against deft, as one of the 
ral policies of marine insurance 
) called the Aurora, the one in 
lal Marine Insurance Associa- 
e British A 1 Metalled Freight 
ciation, to recover the amounts 
tired, pit. and deft, being re- 
le said several societies, 
declaration stated that pit. was 
)er with deft, and divers other 
ociety or association called the 
Marine Insurance Association, 
eOected a certain policy of in- 
tociation upon the ship Aurora, 
me as for and in the name and 
y other person or persons to 
pertain in part or in all, and 
m and every of them to be in- 
, aft and from the 11th April 



1860 to the 20th March 1861, subject to certain rules, 
of which the following are the only ones material to 
the present question : — 1. That the affairs of the asso- 
ciation shall be managed by a committee of seven 
persons, chosen by and from the members, three to be 
a quorum, who shall meet once a quarter or oflener if 
required, and order payment by the manager's draft at 
two months' date, and that the members severally 
and respectively, and not jointly or in partnership, nor 
the one for the other of them, but each of them only 
in his own name, shall insure each other's ships or 
shares of ships, &c 3. That all average claims and 
claims of abandonment shall be adjusted and settled 
conformably to the custom of Lloyd's or the Royal Ex- 
change, by a professional average stater (except as 
otherwise directed by these rules), but should the com- 
mittee er the assured be dissatisfied with such adjust- 
ment, they may refer the same to two profes- 
sional average staters, or two other competent 
persons, with power to such two persons to appoint an 
umpire, and the award of such three persons to be 
final ; and all other eases of dispute, of whatever 
nature, shall be referred in like manner; but the com- 
mittee and assured, by mutual consent, may refer all 
such adjustments or disputes to one person only, whose 
award shall also be final ; and no action at law shall 
be brought until the arbitrators have given their deci- 
sion. 1 1 . That all losses by stranding or otherwise shall 
without delay be made known to the managers, and 
all protests, vouchers, surveys and average statements, 
shall be sent to the managers and laid before the com- 
mittee, and be subject to the stipulations named in the 
rules ; and all ships lost or damaged, or doing damage 
to other ships, shall contribute to their own loss or 
damage; and no claims shall be admitted with any 
ship sold with her average without the approval of the 
committee. The declaration then alleged a total loss, 
and averred that pit. had always been willing that each 
loss, and the amount payable in respect thereof, should 
be adjusted and settled according to the rules of the 
said association, whereof deft, had always had notice. 
Averment, that all conditions, things and times had 
happened, elapsed, been performed and done, necessary 
to entitle pit. to a performance by deft, of the said 
agreement in the said policy and rules contained, and to 
maintain this action for the breach thereof; and 
although pit. had requested deft, and the members of the 
said association to settle and adjust, or to allow to be 
settled and adjusted, the amount payable in respect of 
the said loss of pit., in accordance with the terms of 
the said policy and the said rules in that behalf, yet 
deft, and the said members have wholly refused to do 
so, and the said amount insured has not, nor has any 
part thereof, been paid to the pit., nor has the same 
been settled or adjusted in accordance with the said 
policy and rules. 

The second count stated an insurance effected by pit. 
of the same ship on a time policy in a certain society 
called *'Tbe British A 1 Metalled Freight Associa- 
tion," of which association pit. and deft were mem- 
bers together with other persons, and which policy was 
made subject to similar rules to those stated in the 
first count. Allegation of a total loss, and avennent 
of pit's willingness that such loss should be adjusted 
according to the rules of the association, whereof the 
deft, had notice. Averment of all things necessaiy, 
&c Request by pit. to deft, to settle and adjust, «ad 
refusal by deft, so to do, as in the first count. 

Pleas (to first count).— 1. Denying the making of 
the policy. 2. That the policy was procured by fiaad. 
3. Denying pit's interest in the ship. 4. Denytnj; 
the loss. 5. Denying pit's readiness to have th« Um, 
&c adjusted. 6. That deft had no notice of pit's readi- 
ness to have the same adjusted. 7. That pit did wt 
request deft and the said members to settle and ad- 
just, &c 8. That deft and thft ta^tixMsn^Mcs^^V^^'w 
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refuse, and were always ready and willing to settle 
and adjust 10. That the ship was sent to sea in an 
unseaworthy condition. 

Pleas 11, 12, 13, U, 15, 16, 17, 18 and 20 to the 
second count were similar. 

Plea 9 (to first count). — As to so much of the first 
count as alleges that the amount of the sum insured 
has not, nor has any part thereof, been paid, that plt.*s 
claim in respect thereof was a claim, to wit, a claim of 
aJbandonment within the meaning of the said third of 
the rules in that count mentioned, and that the said 
claim has not been adjusted and settled according to 
the said rule in thut behalf, and that there was a dis- 
pute by and between pit. and the said association, and 
the committee thereof, in respect of the said claim 
within the meaning of the said rule, and that it has 
not been arbitrated upon as provided for in the said 
rule, nor have nor has buch arbitrators or arbitrator, as 
therein mentioned, given a decision thereupon or in 
respect thereof. 

Plea 19 (to second count). — As to so much of 
the second count as alleges that the amount of the 
sam insured has not, nor has any part thereof, been 
paid, that there was a dispute between pit. and the 
aaid association, and the committee thereof, within the 
meaning of the said fourth of the said rules in 
that count mentioned in respect of pit's said claim 
and pit's right to be paid for his said loss, or any part 
thereof, and that it has not been arbitrated upon as 
provided for in the said rule, nor have nor has such 
arbitrators or arbitrator as therein mentioned given a 
decision thereupon or in respect thereof. 

Demurrers to first and second counts of the declara- 
tion, and joinder in demnrrer. 

Demurrers to the ninth and nmeteenth pleas, and 
joinder in demurrer. 

Issue was also taken and joined on all the pleas. 

At the trial, before Pollock, C. B. and a special 
jury, at Guildhall, on 20th Feb. last, it appeared in 
evidence that the loss occurred on the 10th March 
1861, but the plea of fraud was not proTed. Imme- 
diately upon pit's hearing of the loss he communi- 
cated the intelligence to deft., who, with his sons, 
carried on business under the firm of ** Holman and 
Sons," and having, at their request, procured a state- 
ment of the loss to bo made by an average stater at 
Lloyd's, he, on lOch May, sent the same to deft, and 
his sons, in order that it might be laid before the 
committee of the club at their meeting in June. A 
correspondence on the subject ensueid between pit and 
deft, which continued until November. On 8th July 
1861 deft, wrote to pit as follows : — " Our committee 
wfll not entertain this claim antil the September meeting, 
when you may expect a settlement" The claim not 
having been settled in September, pit. wrote again on 
the 7tli Nov. Deft replied, stating that the com- 
mittee had " determined to throw the claim out and 
resist the demand for a total loss." Thereupon pit 
again wrote on 18th Nov., demanding a settlement of 
his claim, to which deft, on the 19th, replied as fol- 
lows:— ** With reference to your letter of the 18th, 
you will observe, by tiie rules of the association, you 
are bound to a reference in any and every case of dis- 
pute, and to this we are prepared to go at once." 

Pit did not accede to this proposal, and a personal 
interview between the parties, with a view to an ar- 
rangement of the matter, having been unattended with 
any good result, the present action was commenced. 

At the trial the Lord Chief Baron was of opinion 
that the case came within Scoit v. Avery, and that it 
was a question of law whether or not the pit was 
bound to proceed to a reference ; and thereupon his 
Lordship directed a verdict to be found for the deft, 
on the issues on the 5th, 6th, 7th, 8th and 9th pleas 
to the 1st count, and on the corresponding pleas to 
the 2nd count, rcsei-ving leave to the pit. to move to 



enter the verdict on the question of law. The oibcr 
issues (except the demurrer) and all qnestioDS of facs 
being, by consent referred to an arbitrator. 

i/. Smith, Q. C. accordmgly, oo the SSrd Apcil, 
obtained a rule nisi to enter the verdict for the pU. tt 
the 5th, 6th, 7th, 8th, 9th, 15th, 16tlt, 17th, ISth 
and 19th issues, on the ground of the leave raiKmd, 
and that upon the evidence pit was eutitled te tk« 
verdict ; and it was ordered that the demnrren skooU 
come on for argument with the rule. 

Points marked for deft.: Some of the mattm tf 
law intended to be argued are, that the dame of R£e^ 
ence in the deelaration mentioned is void, and will not 
support the breach alleged ; and that pit, as a meaihr 
of the association, cannot sue another mcnnber for lb 
said breach. 

Points marked for pit. : Some of the points of kv 
intended to be argued are, that the loos being total, ani 
the claim being for a refusal to adjust and pay, m 
adjustment and arbitration wexe immaterial, luuxeH- 
sary and improper. 

//onymon (with whom was Shee^ Seijt} novi^ 
peared to show cause for deft — ^The dedaiatiflo w« 
bad and the pleas demurred to were good. Tht 'mm 
on the pleas as to referring the matters in dispute M 
been fully proved, and deft, was entitled to bold tb 
verdict found for him. The present case fell fnmis. 
within and was governed by the caaeoi Sootti. At&jt 
5 H. of L. Cas. 811 ; 25 L. J. 308, Ex. : and Air* 
ion V. Sayera, 4 H. & N. 643; 29 L. J. 28, £l,« 
which the pit will rely, is distinguishable. Intkit 
case there was no provux) that an action ahoold fit 
until something else was done, but a mere eovoat 
that in case of dispute it should be referred tai tli 
parties should not seek another remedj mitil the m^ 
ter h.H(l been first referred. Like the case ofXiiH|i(M 
V. HaUi, 5 £U. & Bl. 132 ; 24 L. J. 269, Q. &, it 
sounded in covenant £rauentt€in v. Aeddmd 
Death Company, 5 L. T. Rep. N. S. 550; SI LX 
17, Q. B. (Feb. 1862), and Stavers v. CWitty,3fi^fr 
N. C. 355 ; 6 L. J., N. S., 41, C. P., were strong ai* 
thorities in favour of deft. He cited alao Holkam% 
East India Company, 1 T. R. 638; and Tkmmdf^ 
BaUnmie 2 M. & W. 786 ; 6 L. J.,N. S., 135,Kl 
[Wilde, B.— The question is, whether an arbitnitiM 
and its result is the basis of a man's claim— tf it Ij^ 
it is impossible to say that an action shall be bro^^ 
until after the arbitration.] It is contended oa iki 
deft's part that that is the basis of the daim is tUi 
case. 

J/. Smith, Q. C. and Garth, contra, for tki 
pit — There are two alternative breaches ; fa 
not settling and adjusting, or for not pajii^ 
[Martiw, B.— What part of the policy «nMi« 
a clause that deft. shaU "settle and adjust^] Itii 
inherent in such contracts that it shoold be ad[jostad;ft 
is not a liquidated sum. In the case of aninsoiaDOshj* 
society, as here, each person has to bear a ratasdi 
share of the loss, and therefore it is so far mu**? 
to ** settle and adjust." [Martis, B.— It sttOi » 
me you are within Scott v. Avery. If th» dedaiatiai 
be good, the first breach must be taken to meaa fr 
not referring, and, if that be so, the iasnes oo thi» 
pleas have been found for deft] Soott r. Away* 
not in point. The reference clause here appli", ^ 
partial losses only ; but, on the face of the dedin^ 
and according to the evidence, pit claims fora^o^ 
loss. There was an averment of pit 'a reading * 
have settled within the rules, and that deft did aft 
settle or pay. The breach is for not " MttHng' «■• 
for not " re/erring:* To " settle " means to ** !»!» 
and, on demurrer, "adjust" may be rejected as«f- 
plusage, if it should be held that there was nothini t» 
be acyusted. Pit's claim is for an entire sam. f|M 
addition of the word " adjust '* will not make u» 
breach for not "settling*' a bad hrMch. ^ 
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8, **joa did not settle mj claim by doing 
what was necessary to enable me to recover 
what I am entitled to by reason of the loss.** The 
coDditionsset forth in the declaration show the mode in 
which claims are to be paid, or to be *' settled.'* It was 
Bacrwaar y in such associations to provide a machinery 
for procuring payment By the terms of the rules it 
wit a several contract by sacb member; each individual 
was boand to " settle '* deft.*s claim, to see that it was 
ifAUed, and to take proper steps to set the machinery 
in motion. Deft, was one of the principal managers 
of the society. Stnmg v. Barcey, 3 Bing. 304, 
ahows the declaration and breach to be good ; and 
^riMther Scott v. Aoety applies or not, if the breach is 
aoi good pit will be without remedy. [Bramwbll, 
X.— The dieelaration is for not *' settlmg and adjusting.*' 
1 dwy that deft, is bound to " settle." The claim 
fifor a total loss, and on that deft, would be bound to 
p7 or to go to arbitration. ^Iartuc, B.— The breach 
aUq;ed should have been a refusal to refer.] 
Ikj cUed Earitm v. Sttyers (ubi sup.)y distinguishing 
i| from Seoit v. Avery, and contended that the 
Anpsr was more applicable to the present case than 
tk latter. 

Bmjfmam in reply.— If the breach laid be a 
Vtseh of anything eUe than deft.'s duty to refers it is 
aksd breach ; and if it is applicable to the omission 
te nftr only, then a good answer is given by the plea. 
7b whole question is simply whether or not the case 
9»wiihm ScoU y, Avery, Cur, adv. vuit. 

May 6.— Mabtct, B. now delivered the judgment 

^ tke Court (Pollock, C.B., AIabtin, Bramwell 

^■d Wilde, BB.) as follows : — We are of opinion tliat 

^k deft, is entitled to judgment. The case of Scott 

^^^B Avery decided that the insurers and the underwriters 

SBI^ eentnot that no right of action (to be enforced 

I > Mort of law) shall accrue until an arbitrator has 

' " 1 not merely as to the amount of damages to be 

id, bat any dispute that may arise upon the 

The question, therefore, is one of constructiwn, 

i «e think that the parties to this policy have so 

^pnd. The third rule, which u incorporated with 

%M policy, after providing for disputes as to average 

^UflBs and cUums of abandonment, expressly declares 

'Chit^alloiber cases of dispute, of whatever nature, 

■Ul be roferred in like manner, and no action at law 

^Nl be bronght until the arbitrators have given their 

^Mami.** It appears the clause is unambiguous, and 

"^ partici probably meant to rely on the case of 

^BPtt V. Avery, and to exclude the jurisdiction of 

"^ eoDits of law, except for the purpose of enforcing 

^ nrard to bo made by the arbitrator. The case 

^&rUm T. Sayen was cited, and was relied on by 

"^ pit But we are of opinion that this case is 

••uuod by the case of ScoU v. Avery, nnd not by 

*; ^^vtUcrton v. Sayer$, llie pit. is therefore in the 

' 2**^ "^^ ^^' pi'op<Mcd to him to refer the matter 

^^iiputo in accordance with the third rule, to which 

' ^Rnsed to accede, and he has failed to perform that 

* ^M is a condition precedent to his maintaining the 

l>MHit action. As to the entries to be made upon the 

~ VNiid, there are two counts in the declaration upon 

2** ^dood policies on the ship Avrora in two societies 

^viddi tho deft, is a member, and the cyunts are 

' 'j^ijii". They begin by setting out the policies in- 

mog the tlurd rule ; they then aver the total loss of 

^ ihiipi, and aver perfonnance of all conditions prece- 

^ gnondly in compliance with the G. L. P. A. 

1892, c 57. It was ai^^ued on behalf of the pit. that, 

iiMiniog the third rule to create conditions precedent, 

k Bust be deemed to be averred that the deft, had 

nNati to refer the dispute, or that a reference 

Aid been had and an award made in favour 

flf the pit as for a total loss. This seems to be so ; 

iod it was then further argued that the breaches 

•qghft to bo treatod as alleguig that the deft, had not 



performed what he had contracted to do upon several 
conditions happening ; that is, concur in a reference, 
and pay the amount of loss awarded to bo paid. The 
breaches as alleged are, that the deft, would not settle 
or adjust, or allow to be settled or adjusted, the 
amount payable on the loss, in accordance with the 
policies and rules, and that the amount insured had 
not been paid. Now, asi^uming that the construction 
contend for may be put upon the breaches, the 
counts ardlgood ; but then the deft, is entitled to the 
verdict upon the 8th and 17th pleas, which trayerse 
them, lie never refused to go into a reference ; on the 
contrary, he proposed one, which the pit. rejected, and 
he never refused to pny the amount awarded, for no 
award was ever made. He is therefore entitled to 
have the verdict entered for him upon the two material 
issues, which entitles him to judgment in the action. As 
to the other issues in fact, they are only material 
as regards costs, and possibly tJie parties may ar- 
range as to them, either by agreeing to an entry 
that the jury be discharged, or settling between them- 
selves how the verdict is to be entered. If this can- 
not be done, it can be settled by a judge at cham- 
bers. As to the demurrers to the 9th and 19th 
pleas, those pleas are founded upon the assumption 
that the third rule creates conditions precedent. We 
think it does, and that the pleas are good. The result 
is, that our judgment is for the pit. upon the de* 
murrer to the dedaration ; for the deft upon the de- 
murrer to the 9th and 19th pleas; and that the rule 
to enter the verdict for the pit. upon the 8th and 17tb 
pleas, which traverse the breaches, be discharged. 

Uonyman, — The other issues of fact were disposed 
of, and they were referred to the arbitrator. 

Marti!!, B. — There are a variety of issues on which 
the pit claimed to enter the verdict on the rule. Just 
give me the rule. 

Honyman, — Perhaps one of your Lordships cao 
dispose of those. 

MARTiif, B. — The two breaches that are material 
can be settled immediately. They claim to enter the 
verdict on the 5th, 6th, 7th, 8th, 9th, 15tb, 16th, 
17th, 18th and 19th issues. I do not know which of 
them traverses the breach. I have not the abstract, 
but I think you will find the judgment covers every- 
thing. 

Uonyman,—! thought the rule was discharged. 
Perhaps one of your Lordships will take it and 
settle it 

Martin, B. — Yes. Judgment accordingly, 

Plt.'s attorneys, Messrs. Gregory and HowcUffiu, 
1, Bedford-row, agents for Messrs. Whitford, St 
Columb Major. 

Deft.*B attorneys, Messrs. Kingdom, Coode and Co , , 
10, King*s Arms-yard, agents for Messrs. Daw and 
Sim, Exeter. 



EXCHEaUEB CH AMBER. 

Reported by F. Bailkt & H. Lbigh, Btqrs., BjorUters-at-Law. 

Saturday, May 17, 1862. 
(Before Crompton, Willes, Byles, Keating, 

Blackbubk, and Mellok, J.) 
Wake (Executor, ^c of T. B. Wilkinson) r. 

Habkop asd asotuer. 
Principal and agent— A gait contracting in uniting as 
principal, but explaining tliat he u?ci*, and verbally 
agreeing to and signing it as, agent only— Equitable 
plea of the facts — Valid plea and good defence. 
A deft, entered into a charter-party as the apparent 
principal, but signed it in the natne of D. and Co., 
as agent for D. and Co., and explained to the pit. 
that he uhi» the agent only of D, and Co.^ and it was 
verbally agreed between pit. and deft, that d^* 
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should sign as agent so as to bind D, and Co,^ 
and not to render kimself liable as principai ; 
Held {affirming the judgment of the Court ojf Ex,\ 
in an action against the agent on the barter-party 
for a breach of its terms, that a plea as a defence 
on equitable grountls setting out the facts, vmu a 
good plea on equitable grounds, and a good equitable 
defence to the action : 
Qttswe, whether the facts stated in the plea would be 
a good d^ence at law. 
This was error from tke Court of Ex. 
It was an action brought upon a charter-partj 
for not loading a vessel at n foreign port according to the 
terms of the charter, and for demurrage. Wake, the 
pit., was the executor ef one T. B. Wilkinson, the 
ship agent, and the defts., who made the contract as 
agents, were known at the time to bo agents, and 
agents only, in the matter, for Messrs. Davidson and 
Co., of Messina. 

The defts. pleaded an equitable plea, and said on 
equitable grounds that thej entered into the charter- 
part/ solely as agents for *' A. Davidson and Co.,** of 
Messina, and before thej signed the charter it was 
•greed and understood between and by the said T. B. 
Wilkinson and the defts , that the defts. were only to 
Bgn as such agents so as to bind the said A. Davidson 
and Co., and were not to make themselves liable as 
principals for the performance of the said charter; that 
they signed the charter in the following manner : ** For 

A. Davidson and Co., Messina, & W. and J. C. Harrop 
and Co., af^ents ;*' the defts. and also the said T. B. 
Wilkinson bond fide believing at the time the said char- 
ter was signed, that the detU. having so signed they 
would not be personally liable to be sued on the said 
charter, as the said charterers, notwithstanding the 
said charter in the body thereof professed to be made 
between the said T. B. Wilkinson as owner of the ship 
of the one part, and the defts. as merchant and freight- 
ers of the other part, that the defts. had power to bind 
the said A Dafidson and Co. by signing the said 
charter as their agents, and that A. Davidson and Co. 
are bound by it and liable to be sued for the breaches 
in the declaration mentioned, and that the pit. is in- 
equitably taking advantage of the mistake in drawing 
the said charter so as to make the defts. personally 
liable as charterers contrary to the intention both of 
the said T. B. Wilkinson and of the defts. to maintain 
this action against the defts. 

The above plea, on equitable grounds, was demurred 
to by the defts., but the Court of Ex., after argument 
of the case before it by counsel, held that the plea was 
a good plea on equitable grounds, and that the defts. 
had a good equitable defence to the action. Bramwell, 

B. was inclined to the opinion that the plea was also a 
good plea at law, and judgment was thereupon given 
for the defts. From this decision the pit. appealed. 

Manisty, Q.C. (^Lewers with him) for the pit. — The 
judgment of the Court of Ex., it is submitted, is 
erroneous. It is not competent for a party who, upon 
the face of a written instrument, contracted as 
principal, to give parol evidence to discharge himself 
^m it. This it is the defts. are now seeking to do by 
their plea; but even if there was a mistake, the 
defts. have acted upon it. The ship has been sent 
to a foreign port, and loss has been incurred, 
so that it is now too late to go to a court of equity to 
reform the contract. Parol evidence cannot be admitted 
for the purpose of showing that a person who has 
entered into a written contract, in which he appears as 
principal, was merely an agenL It would make no 
difference, although the agent should show that at the 
time of entering into the contract he mentioned his 
principal. The authorities to show that par>l evidence 
is inadmissible to discharge the defts. are collected in 
the notes to Thompson v. Davenport, 2 Smith's Lead. 
Cm. 33], 387 (4th edit.) In Fawkes v. Lamb^ 31 



L. J. 98, Q.B., a broker contracted with the ddi,iid 
gave him a sale note, stating that the broker bi^ 
bought, in his own name, mm of a perno for tlw- 
defL*8 account, and suting himself a broker. Urn- 
deft, paid part of the price to the penon of whom tbe^ 
broker had bought, and it was held thai he^ and Mt 
the broker, was the person to sue for the rendoe of ths- 
price, and that parol evidence was inadmissible to vny 
the express terms of the oontraet. That can w 
decided by Blackburn, J., siuing in the BaH Ooort; 
who said, in the course of a considered jadgnMttr 
*' The plL was avowedly, and to the knowledgi if 
the defr., acting as a broker for a third poa^ 
A. K. Thompson, to whom the mm belonged; and aft 
contracts made through his inatnunentaUtj wb« m 
acting, were prima facie made with that third p«m 
But, though primA facie this was lo, there is wsAaay 
either in law or in mercantile praetiee, to prevent en^ 
known to be a broker, from entering into a contrMtifr 
his own name, so as to make himself the oootrMtim: 
party with the rights and liabilities of a c on tiaelB| 
party. An agent may lawfully say, * I act for A B^ 
but I will make the contract myself, tbongh oo bit »• 
count, so that you shall have me responsible as if fi 
were myself the contracting party.' S^ch a bsiyii 
is, in effect, made whenever the agent snten bmt 
written contract in his own name, though he be 1 
to bo an agent.** And Lord Cottenham*8 jodgnolr 
in BoUier v. Eyre, 9 CL & Fin. 1, is to thr 
like effect: *'The question whether the plt.t * 
between himself and the grantees, was a p» 
dpal in the grant of the annuities, or eolj f 
surety, must be ascertained bj the terms of A^ 
instrament. No extraneous evidence is adn 
for that purpose.** This case does not dUEBT firaai # 
ordinary one where an agent is known to both pvti* 
to be agent, yet equity will not relieve : {Jomm v. lildK 
dale, 6 Ad. & Eli. 486.) The intention of the pirii* 
is to be collected from the terms of the written in 
ment between them. [CitoMPTON, J. — Is there ost 
an equity here dehors the contract, as in Fookf^-. 
Uarradme, in the Q. B. ?] Only for the refonn of thr 
contract, not such an equity as the defts. coatcodiir 
— an absolute discharge from the contract alto g i t b f ^ 
In Gremough v. M'CUlUmd, 3U L. J. 15^ Q. B., Ail *" 
court said : ** You cannot vary from the written vtr 
tract either at law or in equity.** No doubt ■"'^ ' 
as to a contract is ground for equitable relief, if spfV 
for in reasonable time and under proper orenmitrt* l. 
before it has been acted upon or ratified; battbM* Ibv 
must be a mistake in fact, not in law : (The Dkf^ mt 
of the Midland Great Western Rnihoay oflfniti^^ ^ 
Johnson, 6 U. of L. Cas. 798.) In F^m v. Crn^ 
6 E. & B. 370, the writing was delivered ss thoafM 
the terms of an escrow, and in such a case ^^ - 
that a written agreement cannot be varied by |<* ps. 
does not apply. When an agent makes a writtiB i 
tract, disclosing at the same time the nam e rf J 
principal, and states that he is agent for that pnw'lg 
but by the written document miStes himself paM^^V 
liable, the principal is not liable: (ffiMi^r*^^ 
12Q.B. 310; KWeAoiise v. ForeirolAer, S R • ■* 
277 ; Tecde v. Johnson, 11 Ex. 840; I StoiA*f 
Jur. ss. U5, 152, 155; Vorley v. Barrett, 1 ^ 
N. S. 225.) The cases of Addisom v. Cs"*^ 
Paterson v. Same, and Thompsom v. J^'^'^f^L 
Smith*8 Lead. Cas. 315 (4th edit.), support tWFjJ 
position. [Crompton, J. — Are not those thf*?*! 
anomalous?] Perez v. Oleaga^ 11 Ex.d06,*'J 
that a court of law is not the proper, ptaes ^ * 
contract reformed. ^^^ 

MeUUh, Q.C. {Leofric Temple with him), **^ 
not called upon. . ^ 

Crompton, J. — ^The judgment of ^^^^^^^'% 
must be affirmed. We think the plea d<^^"|?L^ 
a good plea, for reasons suffidtntlj expn*^ ^ 
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of the Exchequer. It is not the ease of a party 

sajing that he h«d no intention of binding 

* as principal. The case appears rather to come 

the rule of eqoitj in Davies r, Statnbank, 6 

M. & 6. 679, where indorsees of bilU as 

f for a floating balance due on aocoants 

n them and the drawer, had notice that the 

*T was a surety for the drawer, and defts. 

Ji agreement with the latter that the existing 

should be liquidated bj the drawer building 

and it was held inequitable to sue the surety. 

not a case where one party seeks to put a 

.«tion upon an agreement different from that 

the other party, but where there has been a 

understanding and agreement that no liability 

be incurred on the defts.' part, and it would be 

ideed if there was no way of representing this 

ty. If parties misunderstand their rights, they 

:hance the consequence. It is unnecessary to oon- 

[r. Hanisty*s argument, that because the deft. 

liable the plea is bad, as the answer given to it 

court below seems to us amply sufficienL The 

>n of the parties here was that the defts. should 

liable, and it would be inequitable that the pit. 

recover against the defts. under all the circum- 

k. 

•1<E8, J.— I am of the same opinion, and will 
Id, that I wish to be understood as offering no 
I upon the point noticed by my brother Bram- 
the Court of Ex., as to the plea being a good 
> at law. 

JOB, J. — I am also of opinion that the judf^nent 
court below should be aflkmed. In this case 
las been a mistake which is shown by the plea, 
is a mistake for which a court of equity would 
lief. 

ltdvo, J. — I think the plea discloses a good 
>le defence. 
JLORf J. concurred. Judgment affinntd. 



SAIiVAQE AWABDS. 

Im Mlowin* b aa abitraet of all the Salvag* Awards wadt 
tilt duta M tbOM of th« prMMdtof twsntj jMn, now la 
ofpablieaUoala Um MmrUimt Lmw Com. 

■ehooner Bohemian Girl was off" Comnna, de- 
waterlogged, and in a state of dutress. The screw 
ibip Adonis towed her into Corunna. Salvage 
5d by arbitrators and apportioned by Court of 
alty ; award, 12502. ; apportionment, 650/. 
(, lOOil master, remainder to crew according to 
stings : (JAe Bohemian Gvrl^ Skipping Gazette, 
.1, 1861.) 

barque Sarah Love grounded on the lower end 
fioar Sand ; the lugger Lomea, with great ditficulty 
k, from the violence of the wind and very heavy sea, 
ded in getting near the barque, and the master 

lugger boarded the barque, and, by his advice, 
rgo was ultimately taken out and she was towed 

the lugger to London. Value was 10,000/. ; 
, 850/L : {The Sarah Love, Shipping Gazeite,Juij 
161.) 

I barque Caroline of 410 tons anchored in Lowe- 
toads, wind blowing strong, but the anchor not 
g she struck on the north part of the Newcome 

but shortly afterwards floated off and drifted 
b the Holm Sand, when she was taken in tow 
I steam-tug Emperor, which proceeded with her 
irmouth, where she might safely have been con- 
1; but when in the fairway, rather to the north of 
stoft^ some boatmen who had boarded the barque 
on the Newcome Sand, cut the tow-rope and 
ly took possessiou of her. Possession was, bow- 
recovered the next day, and she was towed back 
month. No risk and no great labour to salvors. 
r of SOO^pnMioiittood for with costs* Value was 



3600/. ; award, 200/. : (T^Ae Caroline, Shippuif^ 
Gazette, Jti\j 25, 1861.) 

The Dutch ship the Batavia got upon tlm 
Knock Sand in extremely severe weather; she wu^ 
rescued therefrom by between sixty and seventy salvor>, 
being the crews of nine smacks and two loggers, tho- 
NeUon and the UnUy, and by their advice and assist- 
ance part of the caigo of the Batavia was transferred 
to the boats and smacks and a part thrown overboard, 
and after some little time she was got off" and cou- 
ducted to the Prince*s Channel, where she was takea 
in tow and brought up to London, where, owing to the 
frost, three of the smacks were detained soma period. 
Value was 15,000/. to 16,000/. ; award, 1200/. ; ap- 
portionment, equally according to tonnage and crews^ 
except the NeUon, which was to have 20/. in additiou 
out of the general fund, and the three smacks that. 
were detained, which were to receive an additional 25/. 
each out of that fund: {The Batavia, Shqtping Ga^ 
tette, July 25, 1861.) 

The steam-tug Storm King, under an agreement to 
dock the ship Annapolis, was towing her down tlio 
river Mersey towards the Waterloo-dock, when a 
barque, the Johanna Stoll, came into collision with tlio 
Annapolis, and, to avoid being damaged, the Stoni» 
King cast off the Annapolis, The Anw^poHs and the 
Johanna StoU then drifted with the tide up the river,, 
and came into collision with the brig Anne, After 
getting clear of her the Johanna Stoll was brought; 
up by her anchor, and the Annapolis continued to drift; 
alone until she came into collision with the Golden 
Light, which was at anchor, and the anchor chains 
parting she and the Annapolis drifted together in 
the direction of the ship H, M, Hages, Before thfr 
Annapolis came into collision with the H, M, Uaycs,, 
and while in collision with the Golden Light, ihfr 
Storm King came up and got her hawser on board the 
Annapolis, and together with another steam-tug, th& 
Lioness, which had previously rendered assisUnce,. 
towed away the Annapolis till she was brought up by 
her anchor and placed in safety. The Storm Kn^ 
then sent another steamer to assist in docking th» 
Annapolis, and herself went to the assistance of thd 
Golden Light, and towed her away from the H, AL 
Hayes, with which she had come in contacts 
Claim for salvage against the Annapolis and H, 
M, Hages dismissed; for services rendered to the 
Golden Light awarded 100/.: {Annapolis, Golden. 
Light, and H, if. Hayes; Shipping Gazette, July 
31, 1861.) 

The Dutch barque Maria Veronica, when ofF 
Dungeness, the wipd being fresh and weather thick,^ 
employed a lugger to fetch her a Dutch North Sea 
pilot, and fearing the boat would miss the barque, blue 
lights were burnt and guns fired to show her position. 
The lugger BrUish Qween answered the signal, and was 
employed to go in search of the Dutch pilot cutter, but 
soon afterwards, finding they were in shallow water, 
returned to the ship to inform her of the danger she 
was in. The BrifiiA Queen continued in attendance 
upon her. The lugger Monarch obtained an anchor 
and chain from the shore for the barque, and got thenv 
on board her, and the lugger Pride of the Ocean 
conveyed the mate and crew, they having been pre- 
viously put on shore, and the Dutch pilot to the ship ;. 
and she afterwards took out a large hawser and pro- 
visions. Value was 46,000/. ; award, 400/. : {Mari(» 
Veroniea, Shipping Gazette, July 30, 1861.) 

The Peninsular and Oriental steamer Abna, 2000 
tons, on the 12th June 1859, struck on a rock in the 
Red Sea. The life-boat went off for assistance, and on 
the 14th June met H.M.S. Cyclops, which furnished 
her with necessaries to enable her to proceed to Aden. 
The Cydops took an officer of the Alma on board, and 
reached her on the 15th June. The crew and pas^ 
lengen wan encamp oa thA hxt^tuX ^ul\^1 >^ "t^y^ 
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and were mach debilitated by tlie extreme heat and 
waut of water. The Cyclops took on board the Almd't 
mails and 1 72 persons, and a portion of the crew of the 
Cyclop* were left on the Alma with the Tiew of saving 
HS much of the cargo, stores and luggage, as possible. 
On the 16th Jane the captain of H.M.S. FvrUmt was 
informed, at Aden, by the agent of the Peninsular and 
Oriental Company, of the position of the Abna, On 
the 1 7th June the Furiaut readied the wreck, and, 
with the assistance of natives, nsed every endeavour 
to relieve her of her cargo. On the 20th the 
CyclopM returned with lighters, tanks and Arab 
divers, and by the united efforts of the crews 
of the Furious, Cyclops and AlnWj a considerable 
portion of the cargo was taken on board the Cyclops, 
The persons on board the Ahta were In great danger, 
and the cargo for the most part was under water. 
The crpws of the salving vessels were very much 
injured by their exertions, the salvage services being 
performed at the height of the hot season in that lati- 
tude. Value was estimated by the pits, at 45,000/., 
and by the defts. at 22,000(. ; award, 4000il: (7^ 
Alma^ Shipping Gazette, Nov. 12, 1861.) 

The screw steamship Edwetrd Bawktms, 798 tons 
90-horse-power engines, sustained damage to her 
propeller, and when about forty miles E. by N. 
of the south end of Smithes Knowl, wind and 
sea being very violent, she fell in with the steam- 
ship City of Hamburgh, 532 tons, with two engines of 
70- horse power each, which vessel proffered assistance, 
and towed the Edward Hawkins some disUnoe. In 
performing that operation the rope got stranded from 
the violence of the wind and sea, the engines were 
stopped and the nip of the rope was with difficulty 
fastened, and ultunately, in consequence of the violence 
of the weather, the tow-rope parted close to the 
Edward Hawkins* bows, whereupon she drifted away 
and was lost sight of. The Eaward Hawkins was in 
no danger when taken in tow by the CUy of Ham- 
burgh, nor was there any risk to the salvors by such 
ser?ice. Claim for salvage dismissed, with cosU; 
judgment affirmed on appeal : (7*Ae Edward Hawkins, 
Shipping Gazette, Nov. 20, 1861 ; July 10, 1862.) 

Two smacks, whilst fishing near the Swardt Bank 
in the North Sea, on the 4th March 1861, fell in with 
the schooner Atlas, derelict. Having boarded her, 
they set to work at the pumps, and though the sea 
was violent, and the wind blowing strong, they 
managed to tow her till about 2 p.m. of the 6th, when 
they engaged the tug Emperor, off Winterton, to 
take her to Yarmouth hurbour; but through alleged 
misconduct of the tug, the schooner got aground on 
the North Sand, outside Yarmouth harbour, where she 
was in considerable danger. Between 7 and 8 p.m. 
of the same day, two yawls came to her aid, and 
although they experienced great difficulty in crossing 
the bar from the severity of the weather, yet they 
succeeded, with considerable risk, in getting the 
schooner off the sand, and she was then towed by a steam- 
tug up to the quay, where she arrived about 1 1 a.ro. 
of the 7th. Value was 628/.; claim for salvage 
on behalf of the smack dismissed, but on appeal 
awarded 190/. ; claim on behalf of the yawls awarded, 
120/.; apportionment, equally divided: {The Atlas, 
Shipping GazetU, Nov. 26, 1861.) 

On the 12th April 1861 the fishing smack Falcon, 
in the English Channel, fell in with the Magdalen 
derelict, and bottom upwards, weather fine, and wind 
N.E. They went to Plymouth for assistance, and pro- 
cured the aid of the tishing sloop Baron, and both 
sloops, with sixteen hands in all, proceeded to and fell 
in with the wreck about 6 a.m. of the 14th April, about 
twenty miles S. of the EdcJystone, and as they neared 
her the wind and sea increased. By great exertions 
and risk of life, the Baron sent a bout to the wreck, 
and having shackled a trawl rope to one of her rudder 




braces, towed her until noon of the same day, whco tkt 
Falcon was dispatched to Plymouth, and having ca- 
gaged the steamer Sir Walter Haleigk, 938 tons ud 
100-horse power, she and the steamer reached tits 
wreck between 1 and 2 p.m. of the 15th, when the 
wreck was taken in tow by the steamer, but as the m 
had increased, after towing her for abo&t two boors, tk 
warps parted ; the steamer then again took the wicd 
in tow, but the warps again parted ; forty-five fathofu 
of chain cable were then put into two boats to shaokk 
on the rudder brace, but owing to the violeQes of thi 
sea it was found impossible to do io without great nk d 
life, and in returning the chain to the steamer it urn 
lost overboard. The steamer la j by the wreck noli 
2.30 a.m. of the 16th, when, it being impeoibfe, fraa 
the violence of the weather, to do anything fortlNris 
that time, she left for Plymouth to get 
tackle, leaving the sloops with lights hoii^, te 
ships passing through the dianael. On ' 
returned, the sloops having rsmained 
doring her abeenoe. On the 19th the 
still very bad, neither the steamer nor 
able to tow the vrrsck, and in the night 
sight of; on the next day they all searched fflrki^ 
but the gale increasing with a trsmendoos sis, tlif 
put into Falmouth for shelter. On the 21st tb» 
^oroit in tow of the steamer again went in sssicktf 
the wreck, as did also the Falcon, the stesmer ili|fii 
the Baron in order to try snd find the wraok, M 
being nnable to do so steered for Plymouth; bstlhi 
Falcon and Binfon fell in with the wreck on the IM 
about twenty miles S.W. of the Lixard. The Btm 
was then dispatched to Falmouth to telegraph to 
Plymouth for the steamer, the Fakxm sUyirig hythi 
wreck. On the morning of the 23rd H. U. itii— 
Bulldog and Lightning came up and took p o u ssn i i n f 
the wreck. Attempts were then made by the BaUAftdi 
Lightning to right the wreck, but they failed, ssd itt* 
mately on the 25th, at 8 p.m., she wss towsd iri» 
Falmouth harbour. Unsucoessful efforts were made ti 
turn the wreck, and the fjightning was then dbpslchid 
to l>evonport for diving apparatus and heavy parchi* 
gear, with which she returned to Falmouth ob thi 
7th May. Further effbrto were then made to tan tki 
wreck, but were unsucoessful until the 29th Ib^ 
when she was righted. The salvors greatly dampi 
the property by their unskilibl efibrU to tan hfc 
Value was 2437/1 ; award, Ftdeon^ Baron, and Sf 
IVaUer Haleigh, 350/., Bulldog and LigkU^ 6001: 
{The Magdalen, Skipping GoutU, Nov. 30, 1861.) 

The Sardinian brig Lucia had lost her port uaAKk 
and was riding heavily by her starboard anchor mI 
seventy-five fathoms of chain in the Prince's GhsoM^ 
and was in considerable peril. The logger EeSpe^ ^ 
1 a.m., put out to her assbtance, left four of hsr en* 
on board the brig and proceeded to the shoit ^ 
another anchor and chain, with which she returusi it 
7.30 the steam-tug Challenge came up and oficred kiT 
services, and an agreement was alleged to have biA 
made to tow the brig to London for 28/. tkt 
Challenge then went to tow up the EeHpet ^ 
anchor and cable, while doing so the remaining as^ 
diain of the Lucia parted, and the ChaUeuge tbA 
cast off the lugger, and taking hold of the Xii* 
towed her to London with the assistance of the stKB* 
tug Punch, with whom an agreement was made ^ 
30/. The owners of the ship had settled with tkt 
salvors, having paid 30/. to the ChaUeuge, 40/L t4)^ 
Fundi, and 80/. to the lugger, and these three tda^ 
were brought against the owner of the cargo. Tesdtf 
of 50/. to the lugger, 20/. to the Punek, sad SOl t« 
the Challenge, Value was 2000/.; award, the Ivfiff 
Eclipse,^l50L; the tugs Challenge and J*uneh, «iD«stf 
of tender: {The Lucia, Shipping Gauite, Ue^* 
17, 1861.) 

The barque Penlucket was in Humphrey's Dock i^ 
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of tbe great fire near London-bridge, on the 
^be 22nd June 1861, and was in a position 
erable peril, from which she was rescued at 
It riiik bj tbe steam-tog Undaunted^ and 
jrond tbe reach of the fire and anchored on 
I side of the river. Value was 950^ ; award, 
'^Tke Pentuckety Shipping GazeUe, Jan. 

ohooner ConUe Ne$aelrode stranded at the 
>f the Humber, and was abandoned by her 
ind crew. On the rising of the tide she 
ff, drifted up the river and on to the mod 
luigholme Lights. She was there boarded bj 
tn, who took charge of her. Shortly after- 
urtiogtoo, a master mariner, boarded her. A 
le up, put a pilot on board, and towed the 

ofl* and up to Hull. AH were settled with 
'ariington ; 40^. was tendered to him. Value 
0/. ; award, \00L : (ConUe Neitelrode, Ship- 
zetle, Jan. 21, 1862.) 

»rque Lmgi, 400 ton8,*^rounded during a thick 
)orton Sand. Three steam-tugs got her off 

and towed her to Lowestoft Roads. Tender 
i^^alue was 2350/. ; award, 120/.; (TkeLuigi, 

Gazette, Jm, 22, 1862.) 
hip Favourite, \\^ tons, sprung a leak when 
sey, the master and crew of the yawl WilUam 
jer, rendered assistacoe by pumping, and ac- 
d her to Ipswich. Tender of 50/. Value was 
nder pronounced for : {The FawmriU, Ship- 
lette, Jan. 22, 1862.) 

nack Fearleu, of 60 tons, while engaged on a 
<>J«ge» *^ut seventy- five miles from the 
tie wind blowing a gale from the N. with a 
^ fell in with tbe galliot Anna Charlotte, in 
stress, rolling in the trough of the sea, 
ng lost both of her masts. Tbe smack 

man on board the galliot to assist in 
and steering her, and took her in tow, finally 
ig her to the vicinity of Grimsby docks, where 
ir was engaged to take her into the docks. 
18 93/.; award 93/.: (TAd Anna Charlotte, 

Gazette; Jan. 28, 1862.) 
ip Afary Scott, of 588 tons, got upon the Red 
the southernmost part of the Case channel, 
got off by tbe steam- tug Samson, with much 
n and with slight damage to the tng. Value 
001.; award, 300/.: (The Maty Scott, Shipping 
March 4, 1862.) 

orew steamship Teet, lying in the dock at 
harf, London-bridge, on the occasion of the 
> in that vidnity in June 1861, was in immi- 
ger, from which he was rescued, at great risk, 
team-tug Undaunted, Award 1000/.: (^The 
ipping Gazettey March 4, 1862.) 
crew steamship Warrior, in the prosecution 
oyage, arrived at Las Palmas on the 1 6th 
50, and on the 18tb was engaged in assisting 
ch, when, owing to an accident, her screw be- 
manageable, and, in spite of every exertion, 
)d down and became a total wreck, and was 
id by the master and crew. On the next day 
' were discharged, and paid their wages, and 
>lied to . by the chief mate to assist in saving 
remaining on board the Warrior. After 
ble exertions they succeeded in saving the 
)art of the cargo. Award, 400/. ; apportion - 
»rding to their ratings on board : (The Owners 
rgo on board the Warrior, Shipping Gazette, 
1, 1862.) 

irqua Norma, on shore upon the Upper Knock 
Shipwasb Sand, derelict, laden with deals, 
, and in immineot danger, the wind at the 
ring heavily, was fallen in with by tiie cutter 
the crew of which, with some difflonlt)s stic- 
i boarding her; and ahorlly afterwards three 



smacks came up» and, after great difficulty, the four 
vessels succeeded in dragging her off the saud, and 
conducted her to Harwich. Value was 1341/.; award, 
500/. : (Tlie Norma, Shipping Gazette, March 13, 
1862.) 

The screw stcAmer Plgnlymon, 141 tons, 45-hor8e 
power, observed rockets and blue lights burning, and 
heard guns fired from a ship to windward. The PU,n- 
lymon made towards her, and, on nearing her, found 
she was the screw steamer Araxes, and that her 
machinery was disabled ; her chief mate boarded tbe 
PlynJyman, and requested that she would lie by the 
Araxee to see if the forward engine could be worked. 
It being discovered that the engine would not work, 
the PhfnUfmon towed the Ai^ojsee to Milford. The 
Pljfnfymon was detained thirteen hours. Value was 
95,000/1; award, 1000/.: (The Araxes, Shipping 
Gazette, May 6, 1862.) 

The brig Diana, 218 tons, in the North Sea, 
having encountered a very severe storm, was in im- 
minent danger, making water, and with her crew very 
exhausted. The fishing smack Sea Rake was en- 
gaged by the master of the Diana, to tow her to 
Grimsby, and towed her accordingly some distance, 
with difficulty and risk, but the wind dianging to a 
more favourable point, the master of* the Diana cast 
off the tow-rope, and she proceeded on her voyage. 
SOL tendered; award, 125/.: (^The Diana, Sliip- 
ping Gazette, AIay''l3, 1862.) 

A quantity of derelict tallow floating upon the high 
seas in the neighbourhood of tbe Kentish Knock 
lightship, was picked up by several luggern, smadu 
and cutters, and taken into Ramsgate, without any 
risk to life, limb, or property of the salvors, the wind 
at the time not blowing hard, nor was the Bca rough. 
Value was 9000/. to 10,000/.; award, 3500: (Cargo 
ex Regina, Shipping Gazette, May 27, 1862.) 

The barque Arthur, 302 tons, encountered a very 
heavy gale, so that her masts had to be cut away, 
and she was making a considerable quantity of water ; 
when off the Spurn her signal of distress was ob- 
served by the crew (five in number) of the fishing 
smack Thomas and Ann, and they made towards her ; 
three of them went in a boat at risk to their livett, 
and two of them bearded her. The smack then took 
the Arthur in tow, a very heavy sea running at the 
time, and arrived off Wiuterton, where they eugaj^ed 
a tug, which towed the Arthur to Yarmouth. The 
owners of the barque set up an agreement for 150/., 
and tendered that sum. Value was 1850/.; tender 
pronounced for : (^The Arthur, Shipping Gazette^ June 
3, 1862.) 

Tlio ship Champion of the Seas got upon a sand- 
bank in the river Mersey, during a storm, and was in 
very considerable danger, from which she was rescued 
and towed off the bank by the united efforts of three 
steam-tugs, the United Kingdom, the Emperor, and 
the Retriever, without any risk to the lives or property 
of the salvors. Award, 4600/1 ; apportionment. United 
Kingdom and the Emperor 1500/. each, Retriecer 
1600/L : (^Champion of the Seas, Shipping GazetU, 
June 6, 1862.) 

The iron screw steamer Viborg, of 59 tons, having 
arrived off Newhaven. in consequence of there noi 
being sufficient water for her to enter the harbour, took 
the ground under the East Pier, but was in little or n«> 
danger. She was towed off by the steam-tug Victoria, 
without danger or difficulty. Tender of 50/. Value, 
2500/. ; award, 100/. : (.The Viborg, Shipping Gazette, 
July 17, 1862.) 

The brig Eliza, 193 tons, came upon the Cross Sand, 
the wind blowing strong, and there being a heavy sea, 
she then hoisted signab of distress for the pilot cutter 
Two Brothers (the crew of which had previously 
endeavoured to point out to her her danger, by 
signals), which made towards hec^ bu.t "siV^vcl ^\\>siL\\v 
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200 or 300 yards of her she floated off aud proceeded 
-on lier voyage. Ooe of the pilots then went on board, 
and inquired if they wished to employ him. The 
master wished to make an agreement for the pilot to 
convey him to Lowestoft, which the pilot declined 
■owing to the darkness, bnt offered to take him to 
Harwich. The master of the Eliza woald not be 
taken to Harwich, and the conseqnence was a lurch 
of the ship took place. The pumps were kept going 
iiuiing the whole of thb time. Award, 50L: {The 
Eliza, Shipping GazetU, July 24, 1862.) 

The barque Comet, 336 tons, having been exposed 
to tempestuous weather for two or three days, shipped 
.heavy seas and suffered some damage, took refuge in 
Milford Haven, where, her anchors not holding, her 
masts were cut away. The steam-tug Fury, of 181 
tons, with some risk of danger, towed the Comet to 
Milford. Value was 6300/.; award, bOOL : (The 
<!omet. Shipping GazetU, July 25, 1862.) 

The screw steamship Rita, 462 tons, when in the 
'Formby Channel, was discovered to be on fire in the 
After-hold, which was chiefly filled with nitrate of soda. 
Her head was immediately put about to return to 
Liverpool, but the smoke in the engine-room was so 
^ense that the engines were obliged to be stopped. 
The SpeedweU steam-tug came up, passed a hawser to 
the Rita, and towed her some distance up the Mersey, 
where she was anchored and water pumped into her 
after-hold by the Speedwell^ Toward Castle, and two 
■other steam-tugs. The fire was extinguished, and the 
Rita was docked on the following morning. A tender 
of 550/. was made to the S^dweU and Toward 
Castle; value, 38,000/1; award, 750/1: {The Rita, 
Shipping Gazette, July 28, 1862.) 
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Reported by RoBin A. PazTCHAaD, D.C.L., Banlster-at-Law. 

H. B. M. SUPREME CONSULAR COURT OP 

CONSTANTINOPLE. 

May 1862. 

The Laoomia. 

Damage — Jtaisdiction. 

Tlte Supreme Consular Court at Constantinople has, 

bg 6 if 7 Vict, c, 94, and Orders in Council Aug, 

27, I860, jurisdiction in cases o/ collision within 

Turkish waters, and can exercise such jurisdiction, 

both in rem and in personam. 

This was a cause of damage promoted by the 
owners of the late RussianjBteamship Co/cAufe against the 
English steamship Laconia in consequence of a collision 
which occurred in the Sea of Marmora between those 
■vessels, and in which collision the Colchide sunk. 

On behalf of the defts. it was contended that the 
court had not jurisdiction in the matter. 

The following are the portions of 6 & 7 Vict c 94, 
and of the Order in Council applicable to the case. 

The 6 & 7 Vict. c. 94, s. I.—** Whereas, by treaty, 
-capitulation, grant, usage, sufferance, and other law- 
ful means, her Majesty hath powerand jurisdiction within 
divers countries and places out of her Majesty's domin- 
ions ; and whereas doubts have arisen how far the exercise 
of such power and jurisdiction is controlled by and 
dependent on the laws and customs of this realm, and 
it is expedient that such doubts should be removed: 
be it therefore enacted by the Queen's most excellent 
^Injesty, by and with the advice and consent of the 
Ix>rds spiritual and temporal, and Commons in this 
present Parliament assembled, and by the authority 
of the same, that it is and shall be lawful for her 
Majesty to hold, exercise and enjoy any power or 
jurisdiction which her Majesty now hath or may at 
any time hereafter have within any country or place 
out of her Msjesty^s dominions in the same and as 
'Omple B manner as if her Majesty had acquired such 



power or jurisdiction bj the ceaion « mtpeHi 
territory." 
Order in Council Aug. 27, 1860 :— 
No. 4. " All her Majesty's jurisdictioo exHcmUik 
the dominions of the sublime Ottomsn Pwtekli 
judicial hearing and determination of mitiariitti 
in difference between British snbjecU or beta 
British subjects and subjecU of the SoUiwOi^ 
man Porte, or between British subjects sod al^f 
citizens of any other State, or for the sdminiMiBf 
control of the property or persons of Biitiih tAfiMi 
or for the repression or punishment of cmMf 
offences committed by British subjeeta, fffali 
maintenance of order among British lubjeetB, tfioi^ 
purpose connected therewith respectively, ibllW* 
dsed under and according to the proriaoiiirfli 
present order and not otherwise.** |> 

No. 5. " Subject to the other provisions sf ^1*|j 
sent order, the civil and criminal jurisdictioo iMll 
may and shall, as far as drcamatanoeswiU i^bv 
exercised upon the principles of, and m coofonm^ A li 
the common law, the mlea of equity, the sUtalil^li 
and other law for the time being in force in ■^■1 
England, and with all the powers vested in td^ 
suant to the course of procedure and pnotieo okiijl 
by and before courts of justice and jostiairf* 
peace in England, according to their respectinj* 
dictions and anthorities.'* 

No. 13. "All her Majesty's jurisdictioo, v^ 
criminal, exerciseable in the dominions of the SwjJ 
Ottoman Porte shall for and within the distiirtMj 
Consulate-General of Constantinople be ^vvi^^ 
sively in the Supreme Consular Court as its 
original jurisdiction.** _^j 

No. 26. ** The Supreme and every otbar» 
Court shall be a court of law and of equity ; u^(^ 
to the other provisions of the present older) AJ^ 
and may exercise all jurisdiction, power and mAm 
legal and equitable, or other, which any oonsslaJJ 
Mujesty by custom has or may exercise inlki** 
nions of the Sublime Ottoman Porte. 

The Court.— In this case the court sii*" 
jurisdiction. Not on the ground that it is a 0«JJ 
Admiralty, or that it has jurisdiction in all ««• "J 
cognisance of by Courts of Admiralty, bot "^ 
on the ground that it has jurisdiction in oH" 
collision within Turkish waters, and thst it f 
exercise that jurisdiction in rem «» '^ • * 
personam. Although it is true no meotios ■ • 
jurisdiction in aations in rem is specially rosd« i» » 
Order in Council of the 27th Aug. 1860, yet, nn*'"[ 
26th section of that order, "all jurisdiction, po««* 
authority, legal, equitable, or otherwise,** whidi "f 
consul of her Majesty, by custom, has ormsy exa^ 
the dominions of the Sublime Ottoman Porte, is spf*f 
reserved to consular courts, and there is ^^'"^^ 
consuls in the Levant have customarily etf* 
and still continue to exercise, jurisdiction o^***? 
the sense of ordering their detentbn snd t»* 
actions on bottomry bonds vessels are constsntIy*!lJ 
sequestered and sold. Claims are ^■'"^''^'''KJJ 
satisfied by sale of the vessel, and, indeed, ti* |* 
the civil law in the appointment of damsgn f/jr 
of collision have been followed. [TheCoortBjJJ 
to the 4th, 5th and 18th sections of tl>e «J 
in Council.] It is not to be doubted W ^ 
her Msjesty has in the Levant jurisdiction «» ** ^ 
in other words, thst «M r 



soAJ*^ 



well as in personam 

jurisdiction in Admiralty in the 

common law and equity jurirdiction, for 

tion would naturally >follow any cession ^ r^^g^ 

territory. By the 4th section, all h* Jjj*^ 

whatever it may be, is to be ♦xe'jj'^ ^"^j^ 



*^^ 



according to the provisions of tbeOrdsr 

By the 5th section, " such joiisdiotiOB '» » *l^ 

cised, so far as circumstances wUl admiti it C(*"^ 
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1 Uw, the roles of eqnitj, the sUtnte 
law for the time being enforced in 
s section therefore contemplated the 
liction in conformity with tome other 
nmon or statute law, and it ia fair to 
this term ** other law ** was meant, if 
urise for its application, the civil law, 
ice is made to the resenration contained 
le, it is clear that her Majesty in- 
e to consular courts, established under 
ncil m question, the power to exercise 
»n in the Levant in confonnitj with 
ws other than the common law rules 
«tnte law, which the consuls had bj 
in the dominions of the Snblime Otto- 
tticallj, as between the different foreign 
1 the Levant, much proceeds from and 
idple of reciprocity. To a great ex- 
sreated a certain uniformitj and con- 
^ith reference to the exercise of differ- 
possessed bj the diflferent consulates; 
sme Court to declare now that it will 
se a custom so long obaenred, gener- 
icted on, of stopping ships to answer 
1, would be productive, not only of 
ice, but of great injustice, as in a 
iodividuala who had suffered grievous 
ff would be practically without re- 
I the present case as an mstance, the 
the remedy which the pits, in this ac- 
re for the undoubted loss they have 
enforced against the captain of the 
practically, in all probability, to deprive 
>f the compensation to which, if they 
e claim they make, they would bo en- 
is absurd to suppose that the captain 
/. The owners are not within the 
s court, and in all probability it would 
tarry on this action with any chance 
land, in consequence of the Acuities 
«r absence of jurisdiction over wit- 
intry from the variety of independent 
so far as the ship itself is concerned 
here, or otherwise disposed of, and 
ithin the jurisdiction of the English 
Ity. 



(LPPSAL IN CHANCEBY. 

H. Kkkss and Thomas Brooksbank, 
BqriL, Barrlsteri-at-Law. 

5, \6, and Aug, 5, 1862. 

re the Lords Justices.) 

Fbith v. Forbes. 

'Coiytignor and consignee ^General 

ee-^Positive directiom to him — BiUs 

wut cargo — Priority, 

>/ a consignee upon goods consigned 

be set f^ bg Mm against positive 

n him by the consignor ; and if hs 

jnment tuxompanied by such general 

is bound to apply it in accordattce 

i an account with B, and Co.^ mer- 
upon which the latter were to draw 
*he usual way, remitting such bills as 
(10, but the accounts were to be kept 
My covered, B, and Co, were also 
pUs,f and having disposed in their 
is belonging to thenif they received in 
• articles of merchandise, which they 
3 d^fts^ tramsmitting them the bills ^ 
the same time informing them that 
i agtumst thai cargo bills of exchange 
Ike pits. The dtfls. did not aoespt 



those bills, but upon the arrifnU of the vessel they 
took possession of the cargo, sold it, and tqtplied the 
proceeds to the discharge of a general balance due 
tothemjrom the firm of B, and Co. Under these 
circumstances it was 
Held (dissenting from the view of the M. B,"), that th€ 
dsfis. mtifl have accepted the cargo with knowledge 
of the Hen upon it in the pits.* favour, and of the 
bUls of exchange drawn against it, and that ae 
between B. and Co, and the pits, such charge woe- 
effectual; €tnd the d^ts,, having knowledge of suck 
charge, were bound either to decline the receipt of- 
the cargo, or, if they received it, to treat it as eo- 
barged m the pits * favour. 
The debts from B, and Co, to the defts,, and the 
general Uen which but for this charge the d^,. 
would have had mton the cargo, were therefore (2s- 
clared postponed to the pits.* bUls of exchange. 
But, independently of the bills ofexAange so made m 
the pits.* favour, the pits, woidd have been entitled • 
to so much of the consignment as consisted of the > 
goods delivered to B, and Co. in payment of the 
goods belonging to the pits, which B, and Co, had 
sold. 

This was an appeal by the pits, against an order of 
the M. R. (reported 6 L. T. Rep. K. S. 847), whereby 
his Honour ordered the bill to stand disinissed with 
coats. The circumstances are these :— 

The pits, were Messrs. Frith, Sands and Co., who 
filed their bill against Messrs. Forbes and Co., to have 
it declared that they were entitled in priority to any 
lien in favour of Messn. Forbes and Co., to a valid 
charge on certain bills of lading, and the proceeds of 
a cargo consigned by Messrs. Begbie and Co., of 
Bangoon, to Messrs. Forbes and Co., for the amount ol 
three bills of exchange drawn by Messrs. Begbie and 
Co. in favour of the pits., and against the proceeds of 
the cargo consigned, but which three bills were re- 
fused acceptance by Messrs. Forbes and Co. Messrs. 
Forbes and Co. were agents or consignees of Messrs. 
Begbie and Co., under the conditions and terms con-', 
tained in the following letter : — 

** London, 25th Feb. 1858. 
" Messrs. B. Begbie and Co. 
** Dear Sir, — With reference to our conversation 
with you, we shall have pleasure in opening accounts 
with your two firms of Begbie and Co., of Bangoon, 
and Macrae, Begbie and Co., of Moulmein, on wbicb ■ 
acconnts in their respective names each firm will draw 
on us at the usual sight of six months, and remit to us 
such bills as they may draw on their constituents in 
Europe, or may otherwise purchase, it being under- 
stood that the accounts are to be kept at all times fully 
covered, with this qualification, that they may each 
delay their remittances to the extent of 2000^ to 
9000^, for a mail or two, but not longer, not doubting 
that you will impress upon your partners, and that 
they will acquiesce in the propriety of availing them- 
selves of this latitude as seldom and to as small an 
extent as may be practicable. We shall debit the 
respective accounts for a commission of 2 per cent, on 
amount drawn, covered by bills as above mentioned, or 
1 per cent, when covered by produce to our consign- 
ment here or in Liverpool ; 70 to 75 per cent, mode- 
rate priced invoice of rice, and 80 to 90 per cent, of 
teak wood, being only assumed as the margin of cover 
thus furnished, and the margin here prescribed for 
direct consignments is to regulate your draughts 
against remittances secured by shipping documents-. 
for produce, unless when drawn under unexceptional 
letters of credit, copies of which are always to accon^ 
pany the bills to us. We have no objection to their 
drawing small sums on demand, say to the extent of 
one-tenth of their aggr^te drawings by each mail,, 
provided that aU bills are carefully advised. The inte- . 
rest on this aoooont at cctdit nvVL Vm V \Kt ^>xV«v 
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wbn at debit 5 per cent., or the bank rake when 
abore." 

Mesna. Begbie and Co. acted as agents for the pits., 
and also for Messrs. Forbes and Co., both at Rangoon 
and Monlmein. lu 1859 Messrs. Begbie and Co., as 
agents for the pits., sold a steam jacht to the King of 
Bormab, in payment for which Messrs. Begbie and 
Co. receired earlj in 1860 a qtiantitj of teak wood 
sod entch from the representatiTes of the king, and 
lbs amount daeto the pits, was proposed to be paid bj 
Hessrs. Begbie and Go. by means of fire bills of ex- 
ohange drawno on and to be accepted by Forbes and 
Co., and these bills of exchange were se?eraUy trans- 
mitted to the pits. The first two of these for 2000^ 
and 900L were accepted and dnly paid by Forbes and 
Co., who howerer refosed to accept the next three, 
which were for the respective amonnts of ISOOt, 
1800/. and 1750iL On the 17th May 1860 Messrs. 
Begbie and Co. stopped payment, and it was in respect 
of these three bills of exchange that the pita, now 
datmed to be entitled to a Talid charge on a oertaio 
cargo, consisting of the cutch already mentioned, and 
also of teak and earth oil consigned by Messrs. Begbie 
and Co. to Forbes and Co. by a vessel called the China, 
which anired in England in the month of Jan. 1861. 
Upon her arrival the cargo was taken possessioc of 
1^ Messrs. Forbes and Co., and was by them realised, 
and the pits, insisted that their charge took priority 
of the lien claimed by Forbes and Co. against Begbie 
and Co. for their general balance, subject to the ex- 
penses of the realisation, which it was conceded by 
both parties must be paid in the first instance ont of 
the proeeeds, and the real question therefore was, whe- 
ther the nM proceeds of the cargo of the Ckina were 
to go in discharge of the general balance dne to the 
defts. Forbes and Co., or to go in discharge of the 
three unpaid bills of exchange already mentioned. The 
proceeds of the cargo would be thus exhausted, and 
there would remain nothing for the satisfaction of 
the other claimants who were made defts. to the 
bilL 

The cause was heard before bis Honour upon the 
pits.* motion for a decree, and the pits, relied upon 
the following documents as the foundation of their 
right:— 

First, a letter dated ^ Rangoon, S2nd March 1860," 
written to Forbes and Co., by Begbie and Co., which 
was to the following effect : 

" Dear Sir, — We had this pleasure on the 14th iiist., 
and are still without any of your favours to notice. 
The present serves to cover bill of lading for 89 squares 
and SS planks teak wood and 1 100 bags cutch, shipped 
per CMna, against which we have valued on you, at 
six months, in favour of Frith, Sands and Co., for 
lSOO/1, which please kindly protect. Now that all the 
timber has been shipped no further delay will take 
place. We expect in the course of the wed^ to con- 
clude loading the China:' 

In this letter the bill of lading was forwarded to 
Forbes and Co., and this appeared to be in the usual 
form of such instruments. 

Secondly, a letter written on the same day by 
Begbie and Co. to the pits., which was as follows :~ 

^ We had this pleasure last on the 14th inst., and 
i^ended writing yon vid Calcutta, but the present op- 
portunity of the P. and 0. steamer Pottinger pre- 
senting, and likely to be sooner with even later advices, 
we preferred the latter, and with the hopes that we 
should receive a larger sum from our Ava friends. At 
present we have only got 1 1,294 rupees la. 10 p., 
which we have the pleaHure to send you by one draft 
at six months' sight for 1200^ ex 2^ on Messrs. 
Forbes, Forbes and Co. For the balance on account 
of steam yacht, there can now bo very little delay, 
Following regular mail or next should complete 
this.- 



And thirdly, a bill of exchange^ indoMd in Os kik 
letter, and which was as foUowa :— 

** 4371. No. 51. Exohangs int ISOOL 4a% 
Rangoon, 22nd March I860. Six moatlM aftvaglll 
of this our first of exohange (Moood and tUrief ihi 
same tenor and date unpaid) pay to Um oiv 4 
Messrs. Frith, Sands and Co. the mub of 1900JL sl^ 
value reoeiveid, and plaoe the nme, withor witiKH 
advice, to account consignmeBt per CUml 

(Signed) ^ Bbqbib and Ca 

** To Messrs. Forbss and Go.** 

Later in the same year two aSmiUr bflb of snhasp 
for 18001 and 17501. were forwarded, end tuoktln 
simikr in terms to that of the SSnd Marali 1860 «w 
addrsssed to the pits., sodi biUe and lettsn bsn^i 
date the 2nd and 16th April 1860 reepeotMy. 

The aaid bills were dishonouied at matority. 

The M. R. decided that, by the general law ol ■» 
chants, the consignee of goods had a Baa npea ttaa 
as soon as they came to his hands for ths pay— if tf 
any general balance dne from the oonaigaor ts ki% 
and that snob a lieo could onlj be pes^mwdtoAr 
claim of a third party against tJie caigo by somm* 
press or implied act of the conngnee^ ahewiag Mb 
recognition of such a claim ; his Honour tbeisfiBie Ml 
that the lien of Forbes and Co. must prevail enr lb 
right of Frith, Sands and Go. to any poctioa if tki 
proceeds of sole of the cargo, and (as abtrre staMd) ki 
dis m iise d the bill with costs. 

The pits, now appealed. 

Siri^a^A Caim»^q,C^ AmpUm, Q.a aadJfai- 
naghim supported the appeal, oontendmj^ thit » 
Forbea and Co. had received the bills of ladiag bmi 
Begbie and Co. with an express intimatioa tiiut tto: 
pita.' daim waa to be paid out of the eargo, an efBf> 
attached to the cargo in their hands in favour tf tia* 
pits., which they could not disregard, nor coaU tlnf 
set up against it, and in priority to it, their oai !■ I 
for their general balance. 

RoUj Q.C., Baggailagy Q.G. and Drwot sappalii 
the decree on behalf of Forbes and Co., c cn t tp ftf^ 
that the documents above stated did not eonttitBti al 
equitable assignment of the eargo in favooreftki' 
pits., or give them any valid charge upon the 
the hands of Forbes and Co. By the general 
of merchants, the consignees were entitled te pV* 
themselves, out of the cargo, any debt dne to tiM 
from the consignor, and such right could only be di^, 
placed in favour of any third party by sooiesetir 
assent, express or implied, on tiie part 6f the c«* 
signees. 

JUomergham Cox and fT. Knox Wigram appnai 
for other defts. 

The authorities cited on both sides are mentioned ii 
the previous report. 

At the conclusion of the arguoMnta their Lerday^ 
reserved judgment until the 5th Aug., when 

Lord Jubtice Knight Bruce said: — The ]to^* 
house of trade in London, are the holders for vaha i' 
three dishonoured bills of exchange drawn in tbir 
favour by Begbie and Co., an Indian firm, now leak 
vent, upon the bouse of Forbes and Co., a txt^H 
firm in London, which house being also eredilon ff 
Begbie and Co. had received and possessed a cargo d 
goods consigned to them in England from lo^ |T 
Begbie and Co. Upon part of this eszgo the pits, daa 
to have a charge on three bills of exchange; tkrt 
claim being disputed by Forbes and Co., kd to th 
present suit, in which wa have to say whether is ^ 
opinion such a charge existed. Three bills v«* 
transmitted to the pits, by Begbie and Co. ia thi 
early part of the year 1860. One of the three bft 
was for 1200i!., and was dated S7th March IM^ 
another for 1800/. dated 2nd April in that year ; the 
third for 1758/. 2s. 8</., dated the 14th of the s0> 
I April* All were dishononred ia the same yesr 18^ 
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and Co. having in that year, on the preaenta- 
• them of tho three hiUa respectively by the 
■efmed to accept any one of them. Each was 
at six months* si|;ht, and six mouths from the 
nation of the latest presented had expired before 
ar 18CI. Letters to Forbes and Co. on the 

of the three bills of exchange and cargo were 

alM as bills of lading, received by Forbes and 
n Bcgbie and Co. in 1860, and in that year, 
tten from B^bie and Go. to the pits, relating 
aiatter were received by the pits. The cargo 
lipped from India by Begbie and Co. in the 
860, on board of a barque called the CAcao, 
a consigned by them to Forbes and Co., bat the 

having received damage at sea the arrival of 
go was delayed ; it was transhipped, and came 
9 possession of Forbes and Co. in the year 1861, 
i before, and they received it, well knowing, of 

that the three bills of exchange had been 
on them. The tenor and purport of the material 
nts appear sufficiently in the pleadings in Uie 
that is to say, m the bill of compUunt, and the 
od several answers of tha deft. Sir Cliarles 
and the deft. Mr. John Beaumont, who at 

constitute or represent the house of Forbes 

The most material letters were dated respeo- 

be 22nd March and the 2nd and 16tk April 

Of the cargo ahready stated to have been re- 
>r possessed by Forbes and Co., the teak wood 
8 of cutcb, and the hogsheads of oil mentioned 
rely in the letters to Forbes and Co. of the 
arch and the 2nd and 16lh April I860, form 
The cargo is that which, in the bills of ex- 
Bf the 22nd March and the 2nd April, is 
ad as *' consignment per China.'* Did then 
I of exchange and the letteis which, in the year 
rere received by Forbes and Co. and the pits, 
relj, from Begbie and Co., and those who, after 
lolvcncy, represented their estate, and the fact 
aargp having been riKseived and possessed, as it 
dved and possessed, by Forbes and Co., in and 
ro the year 1861, under the bills of lading, with 
Pledge already stated, confer on tbe pits., as 
Begbie and Co. and their estate, and against 
ind Co., the charge claimed by the pits. ? My 
on as to this at the conclusion of the argument 
tho pits.' favour, as to the bill of exchange for 
rith respect to that portion of the cargo which 
oued in the letter of the 22nd March, and as 
ill of exchange for 1800/. with respect to that 
of tbe c«rgo which is mentioned in the letter 
2nd ApriL That impression remains, and is 
id. I felt, however, for some time a difficulty 
B bill of exchange for 1758/. 2#. 8(i, but my 
t conclusion is in the pits.' favour as to that 
. With respect to the cutch and oil which is 
ed in the letter of the 16th April, they are 

of the same cargo, although the bill of ex- 
for l7!iSL 2t, 8dL does not mention the caigoor 
Bel — the Chma — on board of which it was 
I am of opinion that, as between Begbie 
. and the pits., the appropriation of the 

as in each instance effiBctual, and that the 

- Forbes and Co. was, as to each of the three 

of the cargo, bound either to declme the 

of it, or aftor receiving and possessing it, to 

treat it as so charged. That house accepted 
(owith knowledge of the letters of I860 to 
M concerning the cargo, and with knowledge 
lOlt of exchange mentioned in them. I think, 
9j that tbe pit acquired a charge on the goods 
•d in the letter of the 22nd March for the 
bill en the goods mentioned in the letter of the 
pril ftr the 1800L bill, snd on the goods 
fldin the letttr of the 16th April for the other 

1 thai the debt dm to Forbes and Co. from 



Begbie and Co., and the general lien which Forbea and 
Co. would, but for what 1 have mentioned, have had 
on the cargo, are immateiial, the cargo having in my 
view of the case come into the hands of the bouse of 
Forbes and Co., for the specific purpose in the first 
instance, as concerns the specific portions of it which 
have been pointed out, of paying the three bills of 
exchange respectively as has been stated, subject of 
course to providing for the attendant expenses. Stress 
was laid by the counsel for Sir Charles Forbes upon 
certain letters and bills which preceded the 22nd 
March 1860— one letter referred to was in Feb. 
1858— letters and bills which were contended to 
create a lien in favour of the house of Forbes and Co., 
prior and preferable to the charge, if any, held by the 
•pits. It appears to me, howe?er, that these letters 
and bills have not, nor had, any such effect, and they 
are uuimportanL The pits, seem to me entitled to 
an order as to each of their three bills of exchange, in 
conformity with what had been said, fulfilling, 
however, the undertaking contained in the 34th 
paragraph of their bill, as to the bill of exchange 
fur 400/. In dealing with the case, I have not 
treated the pits.' case as constituted, or advanced, 
or assisted by the source from which, or the character 
and manner in which the house of Begbie and Co. 
originally acquired the cutch, further than as those 
circumstances went to make them general debtors to 
the pits. I am not, however, sure that the pits, would 
not be, or are not entitled to be, considered as having 
had originally a specific daim on part, at least, of the 
cutch, independent of the bills of exchange and the 
letters, were it important to tbem that the matter 
should be so viewed. I allude more to what is stated 
in the 5th and 25th paragraphs of the bill of com- 
phunt. 

Lord Justice TusaiKR. — ^^ly opinion is the same. The 
M. R. seems to have decided this case upon the ground 
of general lien to Messrs. Forbes and Co. as consignees. 
But, speakmg with all possible respect for his Honour's 
opinion, I do not think the general lien of a consgnee 
can be set up in opposition to positive directions given 
him by the consignor. If the consignee thinks proper 
to accept a consignment witli express directions to 
apply it, or the prMoeds of it, in a particular way, he 
cannot, as I apprehend, set up his general lien 
in opposition to those directions. In such a case, 
only what remains after answering the particular 
directions can, as I think, become subject to the 
general lien. It was agreed for Messrs. Forbes and 
Co., that the consignments in question, though they 
might not be subject to their general lien, were by the 
letter of the 1st Feb. 1860, set forth in the answer, 
made subject to a special contract contained in the 
letter of the 25th Feb. 1858, which the answer also 
seta forth. But the letter of the 1st Feb. 1860 refers 
merely to the intention to consign, and does not indi- 
cate the terms of the consignment, and the letter of 
the 25th Feb. 1858 cannot be held to have prevented 
Messrs. Begbie and Co. from making a consignment 
upon special terms, or subject to particular directions, 
if Messrs. Forbes and Co. should think proper so to 
accept them. This argument, therefore, may be laid 
out of the case. The real question here is, what waa 
the effect of the letters which were written, and the 
bills of exchange which were drawn, with reference 
to the particular consignment in question ? Now, in 
aU the letters written by Begbie and Co. to Forbes 
and Co., with reference to each of theae bills, it is in 
terms expressed that the bills were drawn against the 
consignments, terms which, as I understsnd their im- 
port, cannot be oonstmed otherwise than as meanbg 
that the bills were to be paid out of the proceeds of 
the consignnieot. There is here, therefore, so far as 
Beglne and Go. are ooooemed, an appropriation of this 
con8igmnfinttoth«^vrii«a\.^>^\i^«Bk^^^ «^ 
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propriation remaining unreToked — an obterration whtcb 
I made with reference to the caae of ScoU ▼. Portei*-^ 
the qaestion, as it seems to me, mnst be, whether tlir 
pits, are entitled to the benefit of the appropriation V 
As to the bills for 1200^ and 18001, 1 am of opimon 
that they are so entitled, for the bills for those sonii 
refer to the consignments, and operate, I think, :^!^ 
orders bj Begbie and Co. on Forbes and Co. to i^j^v 
the bills out of those consignments, and the preseE]t> 
ment of the bills by the pits, was a communication to 
Forbes and Co. of those orders. As to the bill for 
1758^. 2«. 8d., however, on considering the case siiice 
the argament, I have felt more doubt than had at first 
occurred to me upon it; for, as to this bill, neither 
the bill itself, nor the letter transmitting it to ti^e 
pits., refers at all to the consignments ; and I am mM ' 
prepared to go the length of saying that the holder oE' 
a bill of exchange drawn against a consignment has a 
lien upon the consignment, where no communication 
has been made to him of the bill being so drawn. But 
I think the pits, have the lien claimed by them up;>n 
this bill also, under the special drcimistances of t}»ia 
ease, having regard more particularly to this cntch 
Laving been received by Begbie and Co. in payment 
for property of the pits, sold by them, and to the lU- 
acription of consignment to Forbes and Co. of :]ii^ 
outch thus received by Begbie and Co., which had 
been going on, and was completed by this particular 
consignment It may well be, as the H. R.has observed, 
that Forbes and Co. were not bound to accept the 
bills ; that they could not know whether the pocet^as 
of the consignment would be sufficient to meet the 
tills. The question is, not whether Forbes and Co. 
were bound to accept the bills, but whether the y^r^- 
sentment of the bills by the pits, was not sufficient 
to produce an appropriation in their favour, which IeeiJ 
been already made by Begbie and Co. ; and I am oi 
opmlon that it was. 



COXTBT OF aiTEEN'S BENCH. 

Beported by Jobh Thompson, T. W. Sauvdkbs, and C. &■ 
HunsLBT, Eiqrs., Banlsters-et-Law. 

Friday, Nov, 7, 1862. 

Thompson v. Clebk. 

Mortgage of ship — " LegfU mortgage" 

The expresaion ** legeU ntortgage" when applied tciik 

re/erence to a ehip, meant a font mortgage. 

This was an action to recover the sum of 350/. as com- 
mission upon obtaining a loan of 70001. for the deft, on 
the security of a ship of his under a contract contained 
in the following memorandum addressed by the deft, to 
the pit. on the 18th Nov. 1861 : "I hereby agree to 
accept, through Mr. Thompson, a loan of 70002. on 
the security of my steamship the Pacific, about 1500 
tons burthen, against my acceptance at four imonthi^, 
on my giving a policy of insurance for 14,000/. and ^ 
legal mortgage on the ship, and to pay you for nego- 
tiating the same interest at 8 per cent, and 5 per cent, 
conmiission on the said loan." 

The pit eventually procured a lender, who, how- 
ever, on investigation, found that there was abreadj ^ 
mortgage on the ship for 30,000/., and threw up tlie 
transaction ; and thereupon the pit. daimed his com- 
inission. The cause came on for trial before Gockbunit 
L.C. J., at Guildhall, and his Lordship left it to cbc 
jury to say whether the intention of the parties vriui 
that the mortgage should be a first mortgage. The 
jury found for the plt^ damages 100/. 

H. James now moved to enter a verdict for the 
deft., or for a new trial, on the ground that the jury 
liad not decided the question left to tbein. The writtoa 
oontract did not mean that the mortgage should be a 
first mortgage, but that it should be a registered mort- 
gage, Md executed with all legal fonnaliUes. AithougU, 



in the case of land, the phnue ^'legdnnrt 
might mean a first mortgage, because it vooid 
KQch a mortgage as would cany the legil eitib 
this was not so in the case of a ship. By tin 
chant Shipping Act, 17 & 18 Viet, c 104, i.( 
mortgage of a ship would not, even io the of 
lirst mortgage, pass the proper^. [BucanD 
That might be so in a strict legal sense, bat sni 
common parlance, the phrase "legal mortfij 
the case of a ship means what it is admitted it 
in the case of an estate, vis., a fint do 
CocKBUBN, C.J. — Just conceive the poatia 
man who has contracted to advance 10,000L « 
rity of a ship worth 20,000/., and finds it 
mortgaged for 10,000/L Wightmas, J- 
20,000/. even ?] But suppose the first m 
vras only for 500/1 [Blackburh, J.-T 
the oontract were for a legal mortgage, no 
the parties would arrange to pay off tli 
mortgage.] In the case of a ship, althoo^ 
mortgaged, the estate remains in the mortgig 
there the analogy to land ceases, and the m 
has no other security but that of r^ 
[CocKBURW, C. J.— If in any case a legiln 
could mean a mortgage other than a fint n 
the question would still be whether in sadi s 
this, where 30,000/. bad been already advui 
parties could have meant it] 

CocKBURN, C. J.— The question is whether, 
like the present, in which a legal mortgsj 
possibly be supposed to have a dififereutsigi 
to that which it would have with reference 
the parties to this contract meant by the e 
*Megal mortgage" a first mortgage. Oftlu 
there was abundant evidence. The joiy mi 
found for the ftill amount of commission in fav 
pit ; but they did not do so — why I do n 
But as the pit does not ask us to increase the 
I see no reason why we should interfere. 

WioHTMAN, Blackburn and Mellor, 
curred. iWe f 

Tuesday, Nov. 18, 1862. 
Dresser v. Bosanquet. 
Dock Act, 51 Geo, 3, c. IxvL s, 25 — . 
Harbour Dues Act 1847—10 ^ 11 Fi 
8, 45 (a) — Right of general lien, 

(a) The following are the principal lectioni rel 
the coarse of the argument :— 

51 Gea 8. c. 66, 8. 25 : ** And whereas no | 
made in the said Act for the recovery of the di 
other rates and charges upon ships or vessels n 
or on timber and other goods, wares and mere) 
posited in the said docks and premises of the said 
belt therefore further enacted, that in case so} 
master or other person having the command or i 
ship or vessel charged or chargeable with the ii 
other rates and charges allowed to be demaaded 
by the said Act [the recited Act] or this Act, ibt 
pay the same, then and in such case it shall i 
lawftil for the directors of the said company, or n 
or persona as they shall appoint to be their e 
oollectora aa aforeaald, or any or either of them, 
to time to go on board such ship or vessel, t 
collect and receive the same, and on nonpsjnc 
to take and distrain every each ship or vessel a 
tackle, apparel and flimitnre, or any part thcr 
on board orion shore, and the aame to ds 
he or they be satisfied and paid the said 
charges, and in case of any neglect or delay ij 
thereof, that then it shall and may be lavftu > 
directors and their successors, and such pena 
sons aa they shall appoint as aforesaid, tfasfr e 
collectors, receiver or receivers, to cause the s 
appraised by two or more sworn appraisers srji 
dent persons, and afterwards to sell the said « 
dtotresses, and therewith to satisfy himself « < 
as well for and concerning the said rates aad < 
neglected or delayed to be paid, and lor vhkfefi 
and distresses shall be taken as aforesaid, as ala 
their reasonable charges in taking, keeping, apfi 
selling such distress, rendering to the masttfw 
,«Q!&lAv\ni^ the rule or eommandof tbs said wl* 
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k)ek Act provided ikat, in case m^ aumer or 
Mfer or other person having the command or 
lis o/* any thq>, charged or chargeable with 
teiage or other ratet and charget, shall refUse 

pag (he tome, then the directors of the com- 
mg mag go on board to demand and collect the 
me, tmaon nonptuftnent mag distrain the ship 
%d her tackle, ^^ and detain the same until the 
fid rates and barges be satisfied, and on neglect, 
noer of sale; ana that if ang owner, consignor, 
' consignee of ang timber, goods, wares, or mer- 
usndise chargeable wUh ang rates or charges 
Towed to be taken under the Act shall neglect or 
\fnse to pag the said rates or Faroes before such 
Mcb, wares, or miCrchandise shall be shipped or 
tmoied from the place where the same shall be 
mded, then the directors mag detain thesaidgoods, ^ 
the rates, charges, ^ shall be paid, and in case 
w goods be removed mag distrain ang goods and 
battels of the owner, consignor, or consignee, and 
ttain and sell the same. 

Dock and Harbour Dues Act 1847, incorporated 
ith the above-named Act, provides, that if default be 
ude inpagment of the rates pagable in respect of 
ng such goods, the collector mag distrain or arrest 
jseh goods, or if theg have been removed without 
agwkent of such rates, he mag distrain or arrest 
ng other goods within the limits of the dock,4c, be- 
mging to the person liable to pag such rates, and 
Mig ski the same : 

^ thai the dock compang had no general lien for 
iarfage charges, and that therefore theg were not 
stiusd to seize and detain for sale goods enteredin 
\e names of A^ and subnqiientlg sold and trans- 
irred to B,bg deUverg orders, to satisfg a debt of 
[»for wharfage and other charges due on these and 
tksr goods. 

Us was an action bj a timber merchant against 
treasurer of a dock company, for the recovery 
be Talne of certain timber, and damages for the 



r from which raeh dlatreu shall be ao taken or belong the 
phis (If anj there shall be) on demand, and thut it any 
v, consignor, or consignee respectiyelT of any Umber, 
la,wares,or merchandise chargeable with any. of the rates 
latxes mentioned in the sehedole to the saidAct,or to this 
annexed, or allowed to be taken nnder the provisions 
Ills Act, shall neglect or refhse to pay the said rates 
charges before snch goods, wares, or merchandise shall 
ihlpped or remoTOd flmn the place where the same 
1 be landed (as the case may be), then it shall and 
' be lawfal for the said directors, or their collector or col- 
)n,todetain the said timber, goods, wareSiOrmeixhandise 
flie said rates and charges, together with the reason- 
lAargesof keeping the said timber, goods, wares, or 
ekaDUae shall be paid and satisfied, and in case snch 
li, wares and merchandise shall happen to be remored 
la the rates and charges payable for the same shall 
Uy paid, then it shall be lawfhl for the said directors, 
Mr said collector or coUeetors, to take and distrain any 
<s sad diattels of the owner, consignor, or consignee 
pidiTely, and to detain and sell the same in manner be- 
> — turn ed, or the said company shall and may prose- 
•any action or actions at law for the recovery of the said 
I*- 

1*11 Vkt c. S7, fc 45: *< If deCsnlt be made in the pay 
ttsi the rates payable in respect of any snch goods, the 
ter of rates may distrain or arrest of his own authority 
k fDoda, and Ibr that purpose may enter any ressel within 
SBtts of the harbour, dock, or pier in which tbe goods 
tys, with Bodi assistance as he shall deem necessary ; 
■fhe said goods have been remored without payment of 
h niaa, ha may distrain or arrest any other goods within 
■■ilBOf tlM harbour, dock, or pier, or the premises of 
■dartakan, beloagiiig to the person)liable to pay snch 
A and may sell the goods so distrained or arrested, and 
ef the pnceeds of snch sale pay the rates due to the nn- 
akan^ raDdertng tbe orerplns. if any,to the owner of snch 
■sen damawd, or tbe nndertakers may recoTer snch rates 



■tieB In ai^ eonrt having competent Jnrisdiction: pro- 
i ahraya, that the collector of rates shall, before making 
iibdisliass or arrestment as aforesaid, pay all dnties 
hmsj bs payable to her Majesty in respect of tbe goods 
limiiirtl or arrested, and he may retain the amount of 
Haenaid out of the proceeds arising fh)m the sale of 



detention of the same on the claim of a general 
lien for wharfage dues and charges, not only for the 
sum dne on the specific timber, but for all other 
charges dne from the parties in whose names the 
timber stood in the dock books. 

From the case it appeared that on the 9th April 
1861 the pit purchased of Rae and Co. a quantity of 
fir timber, a portion of a cargo imported from 
Swartwick, in Norway, and stored in the docks, 
and entered in the names of Churchill, M'Millan and 
Co., timber brokers. On the purchase the pit re- 
ceived from Rae and Co. a delivery order, addrrased to 
the dock company, for the delivery of the timber to 
Rae and Co., which order was indorsed by Rae and 
Co. to the pit, who paid the price to them. The 
cargo had been imported in Aug. 1860, by Mr. Driver, 
the owner, at Southampton, and landed by Churchill 
and Co., who had been employed by Driver, as brokers, 
to receive and dispose of the cargo. It was landed at 
the docks nnder an order, dated the 23rd Ang. 
1860, and addressed by them to the superintendent 
in these terms: *' Please to receive from the ship 
Haabet, Capt G. Homberg, from Swartwick, the 
undermentioned goods. Churchill, McMillan and Co." 
The company required the bill of lading of the cargo 
to be produced, and on the 18th Sept 1860 it was 
shown to them. By the bill of lading the timber was 
stated to be shipped by Dixon and Co. to order or to 
assigns; and was indorsed by Dixon and Co. 
" Deliver," and then by Driver to Churchill and Co. 

Upon the production of this bill of lading the 
timber was entered in the dock books to Churchill and 
Co. A portion of this timber, which was afterwards 
bought and paid for by Rae and Co., was afterwards, 
as above mentioned, bought and paid for by the pit. 
from Rae and Co. On the 11th April 1861, 
after the pit had got the transfer order from 
Chnrchills, indorsed by Rae and Co., the pit agreed 
to sell part of the timber to third parties, and sent 
orders to the dock company to deliver. This they 
refused to do, on the ground that Churchills were 
indebted to them for a large sum amounting to 
811/1, for wharfage, rent, and other charges, upon 
these and other goods. It was admitted that Uie pit 
had tendered the amonnt due on these specific goods. 
But it was contended for the company that they had a 
general lien, either at common law as whai^ngers, 
or by virtue of theur special Acts, coupled with the 
Dock and Harbour Dues Act 1847. It was admitted 
that at the time these transactions took place the 
dock company knew ithat Chnrchills weie timber 
brokers in the city, and that it was known to them, 
also, that it was contrary to the regulations of the 
city that brokers should hold or deal in timber on their 
own account. It was admitted, moreover, that it was 
unusual for a timber broker, when employed by parties 
living in London, to cause timber, which he is employed 
to seU, to be entered in his own name, unless he has 
made advances thereon, but that it was usual to have 
timber entered in hb own name when employed by a 
principal residing out of London, whether such an 
advance is made or not When cargoes were put into 
the hands of Chnrchills, the cargoes were always 
landed in or transferred into their names in the books 
of the company, and the charges debited to them, 
though some of the owners of such timber lived in 
London. Before the 2nd April 1861 (just before the 
date of the sale to the pit) the dock company bad 
no notice that the timber w«s not the property of 
Chnrchills, but on that day they had such notice, 
though they were then told, contrary to the fact, that 
Churehills had made advances on the timber, the fact 
being that Churchills had no interest therein whatever. 
The question was, whether the company were entitled 
to detain the timber for their lien as against the 
brokers. 
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The plt/s points were: Thiat the caae shows the pit. 
-to have been the owner of the goods in qnestion, and 
that he was entitled to have them delivered to him on 
.payment of the dock company's charges upon the 
particnUif goods claimed, which he tendered to the 
company, and that their refusal to deliver the goods 
upon sncb tender and demand of the pit. sostains this 
action. That the company had no lien on the goods 
claimed at common law in respect of the charges doe 
in respect of Chnrchill, McMillan and Co. upon any 
other goods not belonging to the plL That the com- 
pany had no lien or right of distress upon the goods 
claimed by virtue of the statnte 51 Geo. 3, c. 66, 
8. 25, or the 10 Vict o. 27, ss. 3 and 45, or the 14 
& 15 Vict, c 43, s. 2, in respect of charges dne from 
Chnrchill, McMillan and Co. upon other goods. 
That Churchill, M'Millan and Co. were neither 
-owners, importers, nor consignees of the goods claimed 
within the above statutes. That the pit. is therefore 
entitled to recover the whole sum of 391 ^ I2t, Id, 
mentioned in the case arising from the sale of his 
timber. That the pit. is also entitled to recover 
•damages for the loss of the sale to Gibbons, and men- 
tioned in the case, amounting to 342. 13f. 

The deft, contended that under the circumstances 
stated in the case the dock company had as wharfin- 
gers a right to detain the whole of the goods standing 
in their books in the names of Churchill, M'Millan and 
Co. nntil the whole of the charges dne from them 
to the dock company were paid. That the owners of 
the said goods were, as between them and the dock 
company, estopped from insisting that the said goods 
were not the goods of Messrs. Churchill, M^MiUan 
and Co., at all events to an extent suiBcient to give 
the dock company a lien on them for their general 
balance due to them from Churchill, M^&IiUan and 
Co., and that the pit. cannot be in a better 
position as against the dock company than that of the 
persons of whom he purchased the goods. That 
Churchill, M'Millan and Co. were the owners of the 
aaid goods within the meaning of the 3rd and 45th 
sections of 10 Vict c 27. That the dock company 
were entitled to detain the said goods until the whole 
of the charges due to them from Churchill, M'MiUan 
and Go. were paid under the statutes referred 
to in the ease, or some of them, and particularly the 
51 Geo. 3, c 66, s. 25, and 10 Vict c 47, ss. 3 
and 45. 

XaiA, Q.C. (with him J, Brown) for the pit— 
Nmther at common law nor by the Dock Acts are 
the dock company, as wharfingers, entitled to a 
general lien for rent and wharfage, and, at all 
events, they are not entitled, as against the owner, 
the purchaser, to insist on such a lien for charges due 
from the brokers. There is no such lien at common 
law given to wharfingers for rent ; and the Dock Acts 
give not a general lien, out a power of distress on all 
goods of the same owner who owed the charges ; but 
it is expressly limited to the same person, and to the 
zeal owner of the goods. Strong words would be re- 
quired to give a right to seize one man*s goods for 
chaiges due from another. The company chose to 
deal with and give credit to a person they knew to be 
a broker, and had no remedj but as against him : 
(^Hoidemess v. CoUinton, 7 B. & C. 212; Knight v. 
JIarriton, cited in Scarf v, Morgan^ 4 M. & W. 272; 
Jonei V. Tarkton, 9 M. & W. 675 ; Ker/ard v. 
MondO, 28 L. J. 303, Ex. ; 51 Geo. 3, c. 66, s. 25 ; 
10 Vict, c 27, 8. 45, were referred to.) 

Montague Smithy Q. C. (with him Raymond') for 
the dock company. — ^A wharfinger has a general lien 
at all events for wharfage, and this is a detention 'on 
a daim, partly for wharfage, which has not been ten- 
dered. The owner in the Dock Acts means the 
broker who had the goods landed. If a broker who 
Jiad always had goofi entered in his own name were 



enabled to turn round and Bay ha was not fiaUs to tib 
charges because he was not owner, bs wevld pat thi 
company often in a diflienlt positioii. Tlis Aet «» 
framed with reference to this Tery stats of tUsgm mi 
such a system is essential to the sanTing on ef bos- 
ness. [J.B^tMon.— InLe«dbAflrlT.CM!psr,aBii^H.a 
99, 106, it was held not only that there was as nA 
general lien in law in the caae of a warsho n s em s n , tat 
even that a custom to that effect washed.] [Ooaaai, 
G. J.— I think that case has a strong bssnagifai 
this. That decision went on the diatinctionbstvia I 
factor and the real owner, and on that grooad tli 
custom was held unrsasoaable, as it elesriy w$, 
WiGHTMAN, J.— Here the same ground is taka, tfat 
it is unreasonable to detain one man*s goods fir 
charges due from snother. [CocKBUsar, C. Jw— Era 
assuming a general lien in the case of LmKUmit, 
Cooper^ it was held that it was not sppliesUe tt thi 
goods of other persons than those from whca tis 
charges were due. Here the company dearly kur 
that Cliurchills were brokers.] Ths company mii 
not tell nor distinguish as to what goods he wm thi 
owner of, and what not; nor as to whether he W 
or had not made advances. [CocsLBUBBr, C.J.- 
The Acts of Parliament intend to give certain povsi 
over the goods in the particular transsetioB a 
against the owner of each particular lot of gooii; 
not that one man is to be mads owner of sastbr 
man*8 goods. The meaning surely is, that what i 
broker deposited goods of A. and B. and C ss a^ 
A., he was to be deemed the owner of ths goods of Ai 
and as against B. of the goods of B., and so ss; sil ^ 
then A.'s goods might be detained for chaigas dsia ' 
his goods, but not for charges due on B.'s. Haii - 
was sought to make the plt"s goods lisbls for chnvi ; 
on goods of other persons. Wiohxicav, J.^Diii 
company daim under their Acts or at oommoolvn 
wharfingers?] Both under the Acts and stemoa 
law. (CocKBUBV, C. J. — ^They osnnot daisi asii 
both, for the statutable power in such a csm iiH 
detain and sell That is not a power to detsii, my 
general lien, but to seize and sell Tbers is a iiiji: 
the specific goods on which the ehaiges were do^ m 
if they were removed without payment, tbea s pos* 
to seize and sell other goods "of the person mi 
That was substituted for a general lisn, snd pi^ 
even for a specific lien. Can the company bksd M 
so as to enable them in e£fbct to sdse the goods flffl*' 
mau for charges due on another? MniiMt, J.^ 
Would it not satisfy the Aot of Pariisment to si^lM 
if an agent deposit goods he shall be looked sywiT: 
their owner for the purpose of recovering the ^"^j^ 
on thoee particular goods? Gockbubv, C.J.— W 
Act gives the dock company a lien on mdfic goe^*: 
which the charge arises, and if you allow than tsff 
then it gives you a power of distress sgsinst ili*. 
goods. It may be a question whether that does art* 
away with any general right of lien, for the ri^> 
lien there is snl»tituted a right to distnun; th»«* 
you say that because a man is agent of A. snd si* V 
B., that therefore he shsll be looked on ss o*b*' 
B.*8 goods so as to make them liable for charges on AvJ i 
CocKBURN, C. J. — ^As to any general lien i t swiit 1 
to me that none such exists. Assuming these d^JP '] 
to be for wharfage, there is no general fien. W i 



company aot under then: Act of Pa 

thorises them to make certain charges* sad ufoa ^ 
terms of that Act they have dealt It ^rcs tha • | 
special statutable remedy against goods ths pMf^t^ j 
of the same owner, the person lii^ to the chsqg*; : 
they may detain such goolds until the disrges sit fi^ 
and it gives them in tcertain cases powers of M* 
Then the general Act is incorporated, and th—jM 
power to seize and sell ; in both the object is to mml 
the charges out of the particular goods in thefiM 
instance. Then, were they entitled to ssin 6^ 
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. daUin them for sale nnder their powers ? 
ot ; for I think, under both Acta, the goods 
the goods of the perwm to whom the first 
d for whom the ohaiges were inearred, be- 
ttherwiM grots iojostios would arise. The 
might give a broker anj extension of credit, 
I the owner of one set of goods liable for a 
sr of debt The present ooostmctioo is con- 
tth justice. Gooids shall be held to be the 
the agent, for the purpose of recovering anj 
(rising on those goods. Besides the seriouH 
s to which I have pointed in the present case, 
the additional fact of the knowledge of the 
that the parties entering the goods were 
I brokers. 
mux and Mellob, JJ. concurred. 

JMdgmmUfor tk§pii, 
Utr and Badtwood attomejs for pit 
f and WUmot, attorneys for the deft 

X7BT OF COMMON BENCH. 

1 by Dabibl Tboius Etahs and W. lUxis Esqrii, 
Barrlsten-at-Law. 

Friday Nov. 21, 1862. 

CLLAIX AHD OTHEBS V. THOMPSON AKD 

AXOTUBB. 
IP80X AHD 0TIIJEB8 V. CASTELLAlir A2(D 
OTUBRS. 

imk in cratmg ritfer — Claim far roiumg 
aryo — X>0<MiMi — Lien — Salvage — General 

9^ 

nfed T, to eonwmf in hie barge a quantity of 
' ore from lAverpool to Bu-kenkeiad, and to 
I* tke eame to L,, wko had undertaken to in- 
fif C.Jrom ail ritk in the traneiL The barge 
f sank owing to atrtee ofweather^T, applied to 
know vhether he ehonld raiee the ore. The 
r wflw that he muet ask L. L. eaid, ** / am in- 
, ask the inemrer" which he iUd, atnd received 
ier to raiee it : 

at C. had done nothing to eetop him from 
ng hie action ofdetinne, andthat^ ae he never 
fidT.to raiee the ore^ the latter could have no 
pon it, neither oomld he recover ae againtt C. 
tlcage or general average. 
rst of these actions was brought bj the pits, 
igainst the defts. for the recoTery of damages 
detention of a cargo of copper ore. 
wond action was brought bj the pits, therein 
the defts. for the recoverj of the sum of 
e. 2d. for work and labour and expensett under 
jnttances hereinafter mentioned, and by the 
of the parties and by the order of Bylea J., 
e 9th July 1862, according to the C. L. P. A. 
e foUowing case has been stated without any 
s: — 

Aid Alfred Castellain, Frederick Huth, Louis 
, John Frederick Qmning, Charles Frederick 
>aniel Meinertxhagen, Henry Huth and Louis 
ftve for sererid yean carried on, and do still 
the business of merchants in copartnership 
, under the firm of Frederick Huth and Co. ; 
said John Thompson and George Panll have 
ral years carried on, and do still carry on 
under the firm of John Thompson and Co., at 
d, and are the owners of flats and barges, and 
their business consists in couTeying on the said 
nd flats, for reward in that behalf, the gcods 
chandise of other persons from dock to dock 
orts of Iif«fpo<d and Birkenhead, or to ad- 
ieen on the rivsr If eney, upon such terms as 
7 from thus to tinie agree upon when so 
d. 

smonthof July 1861 the said Frederick Huth 
irsn tht 9wmm§ if a kigt ^uaotity of oopper 



ore which had then arrired from New York in a vessel 
called the Bridgwater, and the said Tessel, with the- 
said copper ore on board of her, was afterwards mored,. 
and lay at anchor close to the Harrington quay, in tli» 
port of Liverpool Whilst the said venel, with the said 
copper ore on board of her, was lying near the Har- 
rington dock quay as aforesaid, the said Frederick 
Huth and Co. sent a message to the said John Tnomp- 
son and Co., requesting them to send a flat alongside 
the said vessel BridgwoUr, to receive therefrom the 
said copper ore, and to convey the same to Birkenhead,, 
and then deliver the same to a Mr. Lewis, who was the 
proprietor of certain crushing milla at Birkenhead, and 
who, behig desurons of crushing the said ore, had agreed, 
upon consideration of being employed to do so, to^ 
indemnify the said Frederi^ HuUi and Co. agunst all 
risk to the said ore in the transit from Liverpool to 
Birkenhead. The exact relation of the said Mr. Lewis 
to Frederick Huth and Co. and to the said owners- 
was unknown to the said John Thompson and Co. 
until long after the several transactions in the case- 
mentioned. 

The said John Thompson and Co. assented to the 
said request, but there was no written agreement come 
to as to audi conveyance of the copper ore to Birken- 
head. It was, however, understood and agreed that the 
said John Thompson should convey the siud copper ore 
at the same rate as that at which they had previously 
conveyed ore tor Frederick Huth and Co., vis. at 1«. 
per ton. 

In compliance with the aforesaid request the said 
J. Thompson and Co. sent a flat or barge called 
the Venue to the said vessel the Bridgwater, and 
having received the said copper ore upon the Venuit 
proceeded to convey the same on the Venue to Birken- 
head. 

Whilst the Venue waa proceeding as aforesaid to 
Birkenhead with the said cargo of copper ore on board, 
she foundered by reason of foul weather and without 
any fault of the said John Thompson and Co., and 
went, together with her said cargo, to the bottom of 
the river herself on the night of the 22nd July 1861. 

On the 23rd July 1861 the said G. Panll called 
at the office of the said F. Huth and Co. and told 
one of their clerks that the Venue and her cargo of 
copper ore had sunk in the river Mersey, and requested 
to ^ employed for the purpose of raising the said 
cargo, whereupon the said clerk, being a person having 
authority to answer the inquiry, replied ** We have 
nothing to do with it ; you had better see Mr. Lewis ;. 
he has the management of it." Thereupon the said. 
G. Panll waited upon the said Mr. Lewis, and he made 
the same statement and request to him, and Mr Lewis, 
said to him, " Oh, I am all right, I am insured with 
Ungton for 65002.** The said Mr. Paull said, '* We 
ought to go on with the work if we are to do it,** and 
Air. Lewis replied, *^ You had better prepare for get- 
ting it up, but you must go to Mr. Langton for 
orders." The deft, accordingly called upon Langtou 
(who is an insurance broker at Liverpool) for orders, 
and made the same statement and request to hiiu, 
and having also told him that the defts.' firm had 
great experience in such jobs, received the following 
answer from Langton, that is to say, " Well, you had 
better go on with it, and do the best you can for 
us ;'* whereupon the said Thompson aod Co. proceeded 
to attempt to raL»e the copper ore, and after the lapse 
of some weeks succeeded in so doing, and conveyed 
the copper ore afterwards to Birkenhead. After the 
copper ore had been so raised and conveyed to Birken- 
head, the said F. Huth and Co. tendered to the said 
J. Thompson and Co. the amount due to the latter for 
the carriage of the said ore to Birkenhead, and then 
demanded the said ore flrom the said John Thompson 
and Co. ; but they refused to give it up, and claimed 
a lien upon it for Um eoL^suwa ^QDsnKR&Vs>iMmLV(x 
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and about raiimg it, and detained it for a long time 
under such alleged claim of lien. 

Tbompeon and Co. nerer gare notice, according to 
the 450tli section of the Merchant Shipping Act 
1854, to a receiver of wrecks, of their having found or 
taken possession of the Venus or her cargo of copper 
ore when so sunk as aforesaid in the river Mersey. 

The court shall be at libertj to draw such inf erenoea 
of fact as a jury might draw. 

The questions for the opinion of the court are — 
fifBt, whether under the above circumstances the said 
MesKS. John Thompson and Co. were entitled, after 
the said copper ore had been raised and conveyed to 
Birkenhead as aforesaid, to any lien for the same for 
money which they claimed from the said Messrs. F. 
Huth and Co. aa aforesaid, and whether after the said 
tender the said Messrs. F. Hath and Co. were entitled 
to possession of the said copper ore aa against the said 
John Thompson and Co. ; and secondly, whether the 
said John Thompson and Co. were entitled to recover 
firom the said F. Huth and Co. the moneys claimed in 
the second action. 

If the court should be of opinion that the said 
Messrs. Thompson and Co. were not entitled to any 
suoh lien, and the Messrs. F. Huth and Co. after the 
tender were entitled to possession of the said copper 
ore aa against the said Messrs. Thompson and Co., 
then judginent shall be entered for the pits, in the first 
action for their costs of suit, and for the damages 
sustained by the pits, by reason of the deftn.* detention 
of the said copper ore, the amount of such damage to 
be settled by arbitration, the arbitrators to be named, 
if necessary, by the court. 

If the court should be of a contrary opinion, then 
judgment of noL pros, with costs of defence shall 
be entered up with costs for defts. 

If the court should be of opinion that in the second 
action the said Thompson and Co. were entitled to 
recover, then judgment shall be entered up for tlie 
pits, in the second action for such sum of money aa 
an arbitrator, to be named, if necessary, by the court) 
shall decide that they are entitled to. 

If the court should be of a contrary opinion, then 
judgment of futl proi, with costs of defence shall be 
entered up for the defts. in second action. 

If either party suoceeds in both actions, that party 
shall have the coeti of the special case ; otherwise, the 
costs to be paid in such manner as court may direct. 

Aipinall (R, G, WiUiams with him) for the deftn., 
contended that they were entitled to recover under the 
count for work and labour, as they had been employed 
by the pits., Lewis and Langton being their agents ; it 
was also contended that tbey had a lien upon tli s ore 
for salvage. He cited the following cases : \ViUiam$ 
v. Alitup^ 30 L. J. 353, C. P. ; Cornish v. Abint/ton, 
4 H. & N. 549 ; Pickard v. Sears, 6 A & £. 469 ; 
Freentan v. Cooke, 2 Es. 654; Brind v. Dale, 2 
M. &Ilob.80; and Merchant Shipping Act, 17 & 18 
Vict, c 104, 9. 450. 

Cohen for the pits. — ^The pits, never entered into 
any contract with the defts. for raising the ore. Lewis 
said, " Go to the underwriter." First, if Huth and Co. 
liad even used the same words as Lewis used, it 
vrould not have made them liable. Secondly, Paull cuuld 
not suppose that Lewis was our agent, UKUiuse he does 
not say '* Huth and Co. are all right,*' but'* I am all right." 
Thirdly, if Lewis had been our agent, even thi^ was 
an agency which could not be delegated, and we could 
only be bonnd by orders given by Lewis. As to the 
right of lien, the work done on the copper does not 
give such right : (JSkhulson v. Chapman, 2 Bl. 254.) 
All that has been done is that the ore has been raised 
to a more advantageous position ; but that gives no 
lien upon it. In Smith's Merc Law, 5th edit. 535, 
after referring to the cases of millers and shipwrights, 
trainers of horsesi &c., it ia said, " whenever one of 



any other kind b sought to be eatahliahwl the daba to 
it is not deduced from principleB of oo iainon law, bK 
founded upon the agreement of tha parties eilki 
expressed or to be inferred from nsaga^ and will £h1 'i 
some such contract be not shown to hsva esisfted." 
He also referred to Torhe v. Gremamgk^ « Ld. B^. 
866. [Kbathio, J. referred to iroOis t. Cbrii^4 
Taunt 807; vASUadmim t. EoeUi§^ 15 M. A 
W. 653.] 

Eblb, 0. J. — I am of OTiaion tfiat our jodgoBMl 
should be for the pits. It u dear that tiia defts. A 
not receive ordera from the pita, to raiae the ore ; tk 
plts-saidt'^GotoLswis." It might bava happened thU 
what passed between Thompeoa and Lewis would kn 
shown that the hU;ter waa acting aa agent to the pito, 
but instead of hia saying anything to warrant saeh a 
condusion, he said to the defts., ** I am insarsd vitb 
Langton, go to hun,** which they did, and iwM 
orders from him to raiae the ore ; and he, thenl«n,i» 
the person liable under the expresa contract Is tb 
action in which Huth and Co. are the pita, in detiaai, 
the question waa raised whether a lien iipoathe«i 
was created and vested in Thompson. We an cMT 
of opinion that; if Huth and Co. had repreMstri 
Lewis as the owner, they wouki then have been ut affd 
from saying that they were the real owners, but tbif 
cannot be charged with having done so. Wha 
Thompson went to Huth and Co. they laid, ''Go t» 
Lewis,'* which he did ; and is there anything to ifafv 
that Lewis was authorised to aUte, or that be dii 
sute, that Langton waa the owner ao aa to depdn 
Huth and Co. of their claim ? We think that thmii 
nothing to show that Lewie did ao : all he said «% 
that he waa uisured with Langton, to whom hi W 
better go. To Langton he went, and with Laa|^ 
the contract waa made. I am also of opinkm thsfcsi 
daim for general average can be maintained, as At 
boat was at the bottom of a navigable river, aaith* 
this loss was not incurred by this captain to aiiih 
him to prosecuto the voyage ; ndther can a dainfir 
salvage be sustained at common law. 

W1LLI.VMS, J. — I am of the same opinion. Thaft 
is no evidence to show that Lington gave the oidwli 
Thompson and Co. as agents of Lewia or Hoth oi 
Co., and there is no evidence of any rspreseot«^ 
being made that Langton was the real owner ; if tbai 
had been, then it would follow that Huth sad Oi^ 
would be estopped from bringing thdr action. TtA- 
being so, the only question is, whether Thompeoa siA 
Co. have a lien upon the oopper ore for generd ancsp 
or salvage, and I am of opinion that thay have not 

Btles and Kbatiho, JJ. concurred. 



ADumiALTY ooxraT. 

Reported by Bobbbt A. PanoBASD, D.aL., Banlaterat-Iii* 

Tuesday, Nov, 4, 1862. 

(Before the Right Hon. Dr. LusaniOTOX.) 

The Night Watch. 

Vessel in tow of a steasn-iug — CoUisiom — Junsdkii^ 

TIte High Court 0/ AdmiraUy has jurisdictiem lysa • 

daim for damage received through the iNi'iLMieM 

0/ the sieam-4ug by a vessel m tow <^ihe tieas»4sf 
The case of the Julia, I Ijushingtom, %2A,folhwed. 
A steam-tug having been the causa cansans of et^ 

lUion is liable for the damage. 

This was a cause ef damage promoted agaiait thi 
steum-tog Night Watch by the ownera of & bar^ 
Prince, by reason of a colliuon which occarrad bttviM 
the latter vessel and a ship called the. JuUe, ika^ 
the misconduct of the steam-tog. 

The owners of the Night Watch appeared sod Bd 
a petition, protesting agamst the junadiction of tk« 
court. 

The Q»een'$ AdvocaU and Pirildkard i^pcaied ii 
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to the petition ; Deone and LuikmgUm in 

DsmirGTOK.— I am of opinion that this pro- 
ch has been given in oc behalf of the part/ 
1 against, cannot be sustained. It appears 
( I understand the facts of the case, that the 
eing in tow of this ship the Night IToldl, was 
lisoondnct brought into osUision with another 
I thereby received damage, so that in point of 
ship which was emplo/ed in towing the 
'as the eauia ctaua$u of the damage arising 

collision with the other ship. Now it dees 
to me that, eren without reference to the 
7 Court Act 1861, s. 7, I should be 
on, looking espedallj to the decision which 
-ned Queen*^ Advocate has quoted, that 
n would lie. The onlj doubt I should have 
led upon the question was oertainlj the doubt 
7 the learned Queen's Advocate in the caae 
K., whether it was not a question of master 
ant ; and thereon I expressed mj opinion, and 
lion has been confirmed bj the Judicial Com- 

I thought it a verj fair question for argu- 
id if it was raised again in this case, I should 
1 bj the decision of the Judicial Committee. 
at the circumstances of the case, I shall over- 
protest with costs. 

The Diava. 
CoOitum — Abroad — JuriidicUou. 
k Court of ^dmiraJlty hoi jvritdietUm qf a 
M hUween an EaglUh and an Irish veael in 
•eai North Holland Canal. 
ras a cause of damage brought bj the owners 
Qglish brig Prince Albert against the Irish 
^MMo, in consequence of a collision which 

between these vessek in the Great North 
Canal leading firom Znyder Zee to Amsterdam, 
itition and answer set forth the respective cases 
xties, and the ninth article of the answer 
that the High Court of Admiralty had no 
on over the place where the collision occurred, 
ifore no jurisdiction to entertain the cause. 

Clarktcn, for the pit., moved the court to 
t the ninth article of the answer be struck out 
tthinffton appeared for the defts. 
.USHINOTON. — It appears to me that the 
of this question depends mainly, if not ex- 
, upon the construction which the court ought 
the 7th section of the 24 Vict, c 10, that 
:gh Coart of Admiralty shall have jurisdiction 
claim for damage done by any ship." Now, 
ct of the Act, as it is stated in the 
, is, that it is ** An Act to extend the juris- 
nd improve the practice of the High Court of 
.y/' The object, therefore, B«)ught to bo 
is this-^to give more extensive jurisdiction to 

than it possessed antecedently to the passing 
.ct. It has not been deemed right by the 
re to express any particular circumstances in 
. wiis intended to extend the jurisdiction, 
3 use the most general terms in which their 
could possibly be couched. If these words 

taken literally without limitation, there is no 
latever that they would cover all cases where 
trty came within the court ; they would oover 
Mses, and confer jurisdiction upon it. But it 

that it was the intention of the Legislature 
be 7th section — in what way I do not dis- 
iderstand. It is very true that, before the 
Df the Act of Parliament, in former times 
e many decisions of the courts of common law 
n the exercise of the jurisdiction of the court, 
ep it within narrow lunits. For the last sixty 
J years the restriction to the jurisdiction 
iabed ; and it is a matter of notoriety that 
u Cas. 



the American courts, which have taken theur prac- 
tice, and indeed all their leading principles, from us, 
have considered that these decisions were not binding 
upon them, (a) If there was no Act of Parliament to 
consider, I should never feel warranted in disregarding 
those decisions, however obsolete ; but I thii^ that, 
since the psssing of the Act of Parliament, I am bound 
to give it that constriction which I believe to have 
been the intention of the Legislature. It is not denied 
in this case that the courts of conmion law would have 
jurisdiction, vis., that a personal action, as they pro- 
ceed there, would lie. Upon what ground am I to 
suppose that, if a personal action would lie in a case of 
collision by A. B. against C. D., it wss the intention 
of the Legislature, in the terms they have used, to re- 
strict the court from administering justice? There 
might be very many important cases where an action 
could not be laid against the person, but where the 
property would come within reach, and where, if the 
proper^ was not made amenable for the injury sus- 
tawed, the consequence would be that there would be 
no remedy at all. I am not disposed so to narrow the 
construction of this section; thttefore I think that the 
objection is well founded, and the article must be struck 
out I do not think it any objection that a court of 
common law could give a remedy in the case, and I 
think it no objection to say that by the Dutch law — if 
Dutch law there be upon the point— they have a dif- 
fsrent mode of administering justice. I do not think 
there being concurrent jurisdiction is any resson why 
I should abstain from exerdsing the jurisdiction which, 
I believe, the Legislature has committed to my hands. 

Tuetday, Nov. 11, 1862. 

(Before the Right Hon. Dr. Lushinotoii.) 

Thb Salacia. 

Seamen's wages — Master's wages-^BotUmry bondn^ 

Priorities. 
It is an established rule^ so ancient that its origin 

is unJenovm, that the seamen may recover their 

wages by action against the master. 
Seamen are entitled to be paid their wages in priority 

to the masters claim, either/or his own wages, or for 

advances made by him to the seamen m respect of 

their wages. 
As a general rule payment oj master's wages takes 

precedence of the claim qf a bottomry bondholder. 
By a bottomry bond the master covenanted {pmong$t 

other things) that he had authority to charge the 

vessel and that the said vessel, and cargo with the 

freight should at all times qftcr the said voyage be 

liable for the payment of the amount due under the 

bend: 
Held, that this covenant did not ajfect the master^ s 

right to be paid his wages in priurity to the bond- 
holder. 

The ship Salacia and freight were proceeded against 
by the holders of a bottomry bond. The ship was 
sold under a decree of the court, and the proceeds, 
amounting to 47R, were brought into court, but the 
consignees of cargo appeared and objected to pay in the 
freight « 

A suit was then instituted against the proceeds of 
the ship by the seamen for their wages, and by the 
master for his wages and disbursements. The bot- 
tomry bond contained the covenant referred to in the 
judfi;ment, bnt not any stipnlation by the master 
binding himself personally to pay the bond. 

Cohen appeared for the bondholder. 

V. Lushsngton for the seamen ; and 

Potter for the master. 

Dr. LusHniGTOir.«-In tliis case there are several 
actions. It is expedient to mention them, and the 



(a) See the case of De Lotio v. Boit, 3 GalUioa^ 47^ 
(American). 
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general oireamttanoes out of which those actums have 
ariaen. The xna8ter*a anit for hia wagea and diabarae- 
menta oommenced on the 12th Jolj 1862, the aea- 
men'a anit on the 13th Jalj ; and both theae actiona 
were againat the proceeda in court, which came 
into the regiatiy in the manner I am now about 
to atate. On the 88th April Meaara. Pritcharda 
inatitnted an action of bottomrj againat the ship, cargo 
and freight, on behalf of Meaara. Hall. An appearance 
waa gitea by Mr. Deacon, on the part of the con- 
aagneea of the cargo; bail waa giyen on behalf of 
theae gentlemen. A monition then iaaned to them to 
bring in the freight. The ahip waa aold, no appear* 
anoe hayiog been giyen on behalf of any peraon baring 
an intereat in it. The whole proceeda in the repatry, 
are the proceeda of the ahip, which amount to 47 It Aa 
againat theae proceeda, there are three daimanta, or 
difierent persona having an intereat — first, the aea- 
men; aeoondly, the maater; thirdly, the bottomry 
bondholder. The aeamen prefer a claim for wagea to 
the amount of 681(., and inaiat that it should take 
exdunre priority over all other claima, whether of 
maater, bondholder, or of any other peraon. The aea- 
men*a claim, if thua established, would exhaust the 
whole fund. The maater claims for wages, 2852. and 
for diabnraemenU S4L 6«. 5dL— in all, 324/. The 
maater daima and maiotaina he ia entitled to be paid 
rateably with the aeaman. Hia claim ia resisted by 
the aeamen, who, if he be admitted to share jportpoaiu 
with themaelYea, would not receive even a moiety of their 

. wages. Thia daim ia also resisted by the bondholders, 
wh0| without questioning the priority of the aeamen, urge 
aa againat the master, that, by the execution of the bot- 
tomry bond, he has barred himself from suing the ship 
and freight to the prejudice of those to whom he gave 
the bond, and, as I understand the argument, that the 
maater ia not entitled to daim for disbursements, 

'even if he could maintain hia daim for wages. 
The first question to be decided is the daim of the 
maater to be paid rateably with the mariners. There are 
two grounds on which thia claim is made to rest. The 
first is the ]9lBt section of the Merchant Shipping 
Act By virtue of the statute, the master is put upon 
the same footing as the mariners with regard to the 
recovery of wagea ; but I think that this advantage so 
conferred upon masters was intended to relate to their 
claima against the owners and the owners' property, 
but that the statutory enactment does not alter the 
relation of the master to the seamen. It is an esta- 
blished rule, so andent that I know not the origin 
thereof, that the seamen may recover their wages by 
action against the master, and that being so, it would, 
I think, be unjust to allow the master to take from a 
fund against which the seamen have a lien in part 
thereof to their detriment, when he (the master) is 
bound to pay whether the ^nd be amenable and snffi- 
dent or not The other ground for the daim of the 
master to be in part paid rateably with the mariners, 
is aa to certain advances made by him in payment of 
wages. He gave certain bills of exchange, for which 
he baa become liable, the same not having been paid 
by his owners. Now, though this payment may not 
have been voluntary, yet I think that the master, who 
18 liable by law to pay the wagea, cannot compete 
with the seamen, and claim to be reimbursed to their 
detriment ; for, though he has already paid the claim of 
some of the seamen, he is liable to pay all, and he still 
remains a debtor to the seamen now suing. I am, 
therefore, of opinion that the seamen are to be pre- 
ferred to the master. As the claims of the seamen will 
more than consume the proceeds of the ship, there ia 
no other question which at present absolutely requires 
attention. But I will not altogether pass by the 
argument which has been addressed to the court 
on the part of the bondholder, for the question is 
^De wMca mtj possibly force itself on the ailtentiQU of 



the court in the oouiae of this cause, andilMkiil 
be aa well to dispose of at once. The \aMm 
deny the maater'a right altogether u ifHti l» 
aelves. In the firat place, they say that, fnHidM 
aa againat the owner the master had a nj^M'a 
respect of wagea and of disburaemeDtB, yitthit 
againat them-Ahe bondholderB — ^hehasl^kaiMri, 
via., by the execution of the bond, debamd Wf 
from aning ahip or freight for dther wages cr Uah 
menta. In order to conaider thia objeolifla it ilk 
neoeasary to examine the contents of thii bni lb 
date is Alexandria, Feb. 11, 1861. ShsmitBgli 
ship, lying at Sues. Her intended Teja|ef«ti| 
Moulmein or Rangoon, there toloadaeaigofolij 
or Great Britain. It waa noceaaary ts tab if » 
tor the purpose of completing t]ievo]rifB,ftr|A 
expenaee incurred or to be incnrrsd. l^i 
OMSter, oovenanta that the ahip shall frseeri all 
aaid voyage-^-binda the ahip, the cargo to be HiH^ 
and the freight to be earned acoordmg to idiib 
party bearing date the 2nd May I860. SSOink 
be advanced, and 655i. to be paid, at t^ f«tflf ih 
charge. Lyat ooveoanta and granta that be in* 
and has authority to charge, and " that the nUhf 
and cargo, with the freight, ahall at all times lAii 
aaid voyage be liable and chargeable for the f^ 
of the aaid sum of 655A, according to the true isMMl 
meaning of these presents.** These are all the eciik 
of the bottomry bond, which, aa it appears to i^a 
necessary to bie oonaidered with reference to tkp 
sent question. The court has, in prerisii (fl^ 
dedded, that where the maater, by expnaswa^Ki 
himself to pay the money advanced on bottow^^ 
he cannot compete with the holders of the bM 
bond for hia wages against the ship and fipei|^ tl 
queation is, so far aa I can determine it, M 
aettled. But I am of opinion that, in the P» 
case, the master haa, neither directly nor iaM 
incurrMi any such liability. All that he kai km^^ 
guarantee, if I may use such an e xpr ess i o n , thit W 
master, and aa auch, by law, can hypotheeate tki# 
The maater in the present case haa tuiuiart^f 
master— that ia, as constituted by neeesaty the 4j 
of the owners — that the ahip and freigbt MjJ 
amenable to pay the bottomry bond. Ae I iv'^ 
bond, he has incurred no personal liabili^, ■ ii' 
case in almost all other bonds. Why, in the 1^*1 
of all personal obligation, shoold the master bli 
because the ship, from the defindt of his ownen*l> 
accident, is in want of money, to have ceded hii p 
right against the ship and freight for his wagei? I* 
no suffident reason for extending to the pnMStCl 
rule which has operated with much severity is f^ 
instances; and I am, therefore, of opinioa tki|>| 
resistance of the bottomry bondholder cannflt ' 
tained. 

V. C. BTUABT'S C017BT. 

Reported by Jamxs B. Davidsox, Esq., of Lbeob''* 
Banriflter-at-Law. 

Aoo. 5, 12, 17, <nu/19, 1862. 

Laooh v. LlFFESr. ' . . k^ 
Equitable mortgage ofskipg — MtrtkinUSUff'9'^ 



Bill ofiole—Order and ditpwtim.^. 
iraamg firm, on the 90th Jke. 1858) i^ 
with the pltt,, their bankere, three ""^W^ 



boats, of which they were the registered ^'^^f^ 
to eecwre the babmce of am oeerdret*^'^ 
account. Two dagt a/Urwards^ ikef '"^^ 
bUl qf sale to the pUs, of off thmr prff^^ 
secure the existing debf^ a present aitmi»'^ 
futuredebts. On the SOih Dee. theg mn^^ 
bankrupts, their names remamvy fw m^^ 
ter as owners of the boats : . ^ 

B^ the Merchant Shipping Act rflW^^r 
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thai a inmMftr of a mortgegt ihaU te iy m- 
meiU on the origwtU deed : 
mK the eUUmUMy reqttiremmU of the Act of 
rmader it mpouibie that mortgage-deede which 
hmm dtepotiUd hjf wag of eqwtabk teatrity 
« m IA« order and dUpotitien of the banknqit; 
Umee that the pits, haid a lien on the mortgaged 
wrtg: 

urthery that the hill of saky being an atsign- 
of aUthe trader's property^ as a securitgfor 
n teeedent debt, and also for future advances, 
ttn act ofbankm^tcg. 
bS was filed bj Sir £. H. K. Lacon, But, 
P. Yonell, bankers, of Great Yarmoatb, against 
■ Brown liffeo, a mortgagor, and William Bell 
bo Boos, the assignees in bankruptcy, of Messrs. 
and PeaiBock, fish merchants, of Lowestoft 
1m 20th Deo. 1858 there was a cash balance of 
[3s 2dL dne from Messrs. Peters and Peaoock 
pits, on a current acoonnt at their branch bank 
estoft, and the pits, having required a securitj 
sam^, Messrs. Peters and Peacock on that daj 
Bd with the pits., by way of security for that 
sd any future demands, the three following 
9s:— 1. A security, dated the 18th Dec 1858, 
r a ship or boat, called The Five CPs was mort- 
y the deft. Ii£fen to Messrs. Peters to secure 
lyment of 60iL and interest on the 20th Aug. 
St. 2. Another security, of the same date, 
r another boat, caUed The Six Bs, was mort- 
7 liffen to the same parties, to secure a like 
60il and interest on the same date; and S. 
I^e security of the same date, whereby a third 
Ued TheRofidj was mortgaged by one Samuel 
to the same parties, to secure repayment of 
d interest on the same date. These mortgages 
eh registered at the custom-house at Lowestoift, 
former on the 20th Dec. 1858, and the latter 
following day. 

15 22nd Dec 1858 tvro cheques amounting to 
l#. 3d, drawn by Messrs. Peters, were pre- 
at the Lowestoft Bank, and before payment 

required Messrs. Peters to give them a further 
, and accordingly, by a bill of sale of that date, 
citing that Messrs. Peters and Peacock were 
iebted to the pits, in the sum of 5782., and 
«ed to secure the repayment thereof, and also 
ther moneys in which they might thereafter 

indebted to the pits, in pursuance of the 
nt, and in consideration of the premises, all 
nitnre, goods and efiects in Messrs. Peters' 
^houses and fish offices at Lowestoft, their 
id other debts, and all the personal estate 
▼er of or to which the said Messrs. Peters and 
: were then, and at all times thereafter, so long 
noneys should remain due and payable to the 
aould be entitled, were assigned to the pits., 
irers of attorney, &c 

16 28rd Dec the pits, paid the two cheques, and 
noe due to them from Messrs. Peters amounted 
day to 58U 18«. lOd 

Minal transfer of the mortgage securities was 
isde; that Messrs. Peters were the regis- 
irners at the time of their bankruptcy. It was 
that on the 23id Dec Mr. Peters was willing 
ite audi transfers, but Mr. Peaoock refused, 
the S8th and 29th Dec the bill of sale 
> in force by the pits., and realised the sum of 
K. 6d On the 29th and dOth Dec they gave 
UMtgagOTB notioe of thdr holding the securities. 
Jie 30th Dec Messrs. Peters and Peacock 
Ijudgod bankmpti. The pits, proposed to 
r a sum of 349l 3«. 8dL, the alleged balance 
' debt, but they wars aUowed to prove for 
of 173iL 13f. Id. only. On the margiB of 
davii of proof of the pits.' debt the ftd- 



lowing note was written with the concurrence, 
as alleged, of Mr. Thomas Bouse Watson, the soli- 
citor of the bankruptcy, and in the presence of Mr. 
Rous, the trade assignee, and signed by Mr. Evans, 
the Commissioner: '* Proof allowed for 1731 \3s. Id. 
the diflbrence of 1552., and 20/. lOt. being given 
credit for in reject of three mortgages on three boats 
named The Five G% The Six Bs and The Bapid^ held 
by Messrs. Lacon and Company, and for expenses of 
sale J. Evans, Commissioner, 20th May 1859." 

On the 8th July 1861 the pits, applied to the 
Custom-house Commissioners at Lowestoft to have 
theur names placed on the register, as transferees of 
the mortgages of the three boats ; but the reply was, 
that as the registered mortgagees had become bank- 
rupt, and the transfer to tiie pits, had not been executed 
prior to the act of bankruptcy, the pits.* equitable title 
could not be recognised, as the mortgages could only be 
dealt with by the mortgagee. 

On the 7th Jan. last the pits, learnt that the deft 
Liffen had advertised for sale the boat called The Six 
Bs, and also the wreck and materials ef The Five CTs; 
and this bill was filed for an mjunetion to restrun the 
sale. This was granted, ex parte, in January. 

On the 24th April the assignees commenced an 
action against the pits. The declaration contained 
two counts, by the first of which the delts. claimed 
10002. damages, for the commission, under the bill of 
sale of the 22nd Dec 1858 ; and by the second, a sum 
of 102. for the detention of the mortgage securities. 

The bill, as amended, prayed for an injunc- 
tion to restrain the action; and for a deda^ 
ration that the execution by Messrs. Peters and 
Peacock of the bill of sale of the 22nd Dec 1858 
was not an act of bankruptcy ; that the pits, bad a 
lien on the boats in respect of the equitable deposit 
of the securities with them ; and thi^ the assignees 
might be directed to join in proper transfers of the 
securities, so that the same oiight be duly re^stered, 
&c 

An injunction restraining the action was granted in 
June last 

MaUns and W, H, Bennet were for the plts.-<- 
First. the title of the pits, as equitable mortgagees by 
deposit was complete before the bankruptcy. The 
case which would be relied on on the other side, of 
The Liverpool Borough Bank v. Turner, 1 J. & H. 
159; 2 De 6. & J. 502 ; 3 L. T. Bep. N. S. 85 ; lb. 
494, had no application to the present That was a 
suit for the specific pexformance of an agreement to 
mortgage. This is a question of order and di^Kwitioi, 
and the case of Morris v. Cannon, 6 L. T. Bep. 
N. S. 251, is precisely in point. Moreover, the Mer- 
chant Shipping Act of last seesion, 25 & 26 YkL 
c. 63, s. 3, expressly enacts that equities may be en- 
forced against owners and mortgagees of ships in the 
same manner as they may be enforced agamst mort- 
gagees of personal property. On the genwal question 
of equitable depoait, they referred to i^ v. Jkadna; 
1 Dick. 759 ; Jones v. QQIbons, 9 Yes. 407 ; Ex parte 
I/rngston, 17 Yes. 227. Secondly, the execution of the 
bill of sale was not an act of bamkmptcy. The only 
test was, whether it was an act done with the in- 
tention to defeat or delay creditors. No such pre- 
tence was alleged in this case The pits, 
had realised oolj a part of the chattels conveyed 
by the bill of sale, and the furniture and other 
effects of the bankrupts were left at their own 
disposal. It made no difference whether the bill of 
sale was given in respect of a debt due, a present ad- 
vance, or a future advance : {HtMon v. CnOwdl, 1 £. 
& B. 15; BUOsetone v. Cooke, 6 E. & B. 296; 
Whitmore^. CUtridge, 31. L. J. 141, Q. B.) Tlurdly,as 
to the adjudicatkn before the oommianoner, all partiei 
were present and were equally bound bfbU <bi ri s ftii ifc. 
Thereby 1m oblifsid tbA ^\ft. \a ^i^^tfX^im&^^iF'aA 



264 



MARITIME LAW CASES. 



V.C. S.] 



AUBEBT V, GbAY. 



[ElCl 



tendered the amonnt of the three mortgages upon the 
ships. The memorandum on the margin of the deposi- 
tions was a regnlar and conclnsiTO part of the pro- 
ceedings in bankrnptcj : (^De Hann y. Hartley^ 1 T. R. 
343.) 

Bacon^ Q.C. and G. L, Russell for the defts.— First, 
as to the equitable mortgage. These securities were, 
at the time of the bankrnptcj, in the order and dis- 
position of the bankrupts. "Hie power of disposition 
given by the Act of 1654 to registered mortgagees is 
expresslj reserved bj th^ Merchant Shipping Act of 
last session ; hence the appearance of Messrs. Peters' 
names on the register is, notwithstanding the deposit, 
condusive evidence of their power to sell. In the case 
of Morris v. Cannan, anj person, bj inquiring at the 
company's office, might have ascertained that the 
sharos had been disposed of. The shipping register 
wonid have disclosed no such information. Secondly, the 
execution of the bill of sale was an act of bankruptcy. 
It indnded the whole of the trader's property, and 
it was given to secure an antecedent debt. The fact of 
there being also a fresh advance is not sufficient to 
protect it : (TAe Oriental Bank v. Coleman^ 3 Giff. 
11 ; 4 L. T. Bep. 9 ; Graham v. Chapman, 12 C. 
B. 85.) 

MaUns^ Q.C, in reply, referred to the schedule K 
t« the Merchant Shipping Act of 1854, sect 73, which 
requires that a transfer of mortgage shall be indorsed 
on the original instrument. In the present case, a 
statutory trannfer to any other than the pits, was ren- 
dered impossible by the deposit of the deeds with 
them ; hence they were not in the order and disposition 
of the bankrupts. 

The Vice-Chancellor.— The first question in this 
case is, as to the validity of the lien claimed by the 
pits, in respect of the deposit of the two instruments of 
mortgage on certain ships. It appears that the bank- 
rupts were the registered mortgagees of the ships in 
question, and that the deposit of the instruments of 
morteage was made to secure the pits.' debt before the 
act of bankruptcy. For the assignees it was argued 
that, according to the Merchant Shipping Act of 1854, 
as construed by this court in the case of The Liverpool 
Borough Bank v. Turner^ no equitable lien by deposit 
of the instrument of mortgage can be recognised as 
valid, and that registration is necessary to give any 
valid title. In the present case no assignment of the 
mortgage was executed by the bankrupts to the pits, 
or appeared on the register. It was, therefore, 
insisted that the bankrupts, as the registered mort- 
gagees, had the mortgages in their order and dis- 
position at the time of the act of bankruptcy. 
The pits., however, referred to the Merchant Shipping 
Act of last session (1862) as expressly declaring that 
interests under contracts and other equitable interests 
must be recognised as included in the words ** bene- 
ficial interest" in the Act of 18.^. To this the as- 
signees replied, that the qualifying words in the 3rd 
section of the Act of 1862 reserved the power of dis- 
position to registered mortgagees given by the 43rd 
and 66th sections of the Act of 1854 ; and therefore 
that the bankrupts, as registered mortgagees, although 
they had deposited the instruments of mortgage, still 
had a power of disposition, and might have executed 
a valid assignment of the mortgages, notwithstanding 
the deposit But, on referring to the provisions of the 
Act of 1854 as to the disposition or transfer of mort- 
gages, it appears that the statutory form of assign- 
ment can only be executed by indorsement on the 
instrument of mortgage. The words of the form of 
transfer in schedule E, referred to inlthe 73rd section of 
the Act of 1854, seem to be condnsive on this subject, 
as they induds the words " the within written secu- 
rity.'* So that, without the production of the original 
instmment of mortgage, no valid assignment or dis- 
ponUoii could be made. The deposit of the on^vM\ 



mortgage with the pits, seems, therefore, feakn tit 
from the bankrupts the power of makiogujAeliri 
disposition or transfer of the mortgage, ladtbifts 
deposit constitutes the pits, equitable niortf^ea,ib 
have a valid security in the ships. So (ir, tbnfai, 
as the bill prays for a declaration thit tbi ;Il 
have a lien on the proceeds of the shipi, tkj n 
entitled to a decree to that effect, \agAK 
with the costs of the smt as to that pat rf 
the case. But, as to the second qtMtiai,«tt 
involves the consideration of the validity of th 11 
of sale, the pits, have failed. lo the esM of Mi- 
stone V. Cooke, 6 EU. & B. 307, it wis Udtk 
where a bill of sale of all a trader's goods ii is fit 
for a bygone debt, it is an act of bankraptcy; al 
the Court referred to the cases of Grahmi. C^ 
man, 12 G. B. 85 ; and Smith v. ClimaaR, S E.&i 
35, as authorities on this point It moit, I t]ii8k,b 
considered that the law is so settled. TiMCHitf 
Button V. CrutweU, i E. & B. 15, was deddsifliii 
ground that the bill of sale was executed to wmi 
present advance of money made on the faith of tht 
security, and not as to any part of it for an old M^ 
because the gross amount secured by the deed« 
advanced at the time by the creditor, to wfaomtkH 
of sale was executed. In the present case tbelitf 
sale is expressly given as a security for thoiUi 
debt and also for future advances. It witm, tk» 
fore, to be within the decided cases. It ii ai it 
of bankruptcy in itself, and the bill moal be fr 
missed with costs so far as relates to the bill tf i^ 
An attempt was made on the part of the {It i 
support the bill of sale on the ground tkit ii 
assignees were bound to admit it by a newv 
dum signed by the Commissioner in the ws^* 
affidavit of proof of the pits.' debt Bot w irf 
point is raised by the all^tions in the hil^<| 
by the prayer, and if it had been iM' 
neither the terms of the memorandum nxa the eiiii* 
seem to establish with sufficient deamess tbit tk* 
was any agreement which bound the assignees \»^ 
the validity of the bill of sale. Therefore, up** 
whole, as to the equitable lien claimed by the pbi f 
the proceeds of the ships, there must be a dieni* 
favour of the pits, with costs ;' and the bill, eofir^ 
it seeks relief in respect of the bill of sale, ^ 
dismissed with costs. 

The injunction restraining the defts. from i 
ing the bill of sale at law was dissolved. 

Solictors : for the pit, Fluker, agent for (M 
Lowestoft ; for the defts., T, IL Watson. 



EXOHEdTTER CHAMBER. 

Reported b.v C. B. Hzxxblr, Esq.. BaiiMei>4(4'K 

ERROR FROM THB QUBBN's BIVCB. 

M<^ 15 and Nov, 6, 1862. 

(Before Erue, C. J., Pollock, C. R, Watu*'*» 
Bbaxwell and Wilde, BB., and KeatdGiJ') 
AuBBRT r. Gray. 

Marine insurance — Policy ejfected Jy afiruff^ 
Embargo by the Government qf asmreis tsf^T 
Restraint <^ princes. ^^ 

The pU,, a Spaniard domiciled in S(pam, 4^ 
insurance in the ordinary form on S^.^j 
voyage from London to Alicante ; tks ynfc«*; 
against were. Utter aUa, " restrmats ^jjL 
ments of aU kings, priiues and psojfb, 7*^ 
nation, condition, or quality soever.** (M ^f*T 



nation, condition, or quality 
of the ship €U Corunna, an embargo. wai ^JL, 
her by the Qjuieen of Spain, for <*«^*7*'f5^ 
veying troops to Malaga, for Ike J""?**' / 
rying on <Ae war against Moroeos, sy iV* 
whiA the goods insured wsradsmsiytit ^ 
\BM {o§xw^ ikA decision of the C9srt M^ 
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Ung the cate of CoawtLj v. Gray, 10 Easty 

that ike pU, VHU entitled to recover against 

ierunritertfor the Joss sustained, 

C,B.dubitante. 

[rom the Court of Q. B. upon a jadgment on 

er to a declaration. 

Bclaration was npon a policy effected in the 

form, whereby the pits., by the name of 

Powell and Co., caused themseWes to be 

loet or not lost, at and from London to 

with liberty to call at any intermediate 
ports, including all risk of orafb upon any 
goods, &c., in a ship called the JootUasno, 
leged that the ship and goods, for so much as 
i the assured, by agreement between them and 
rers, were valued at 1800L B. B. Y., thirty 
carpet so valued ; general average and charges 
Uitement if so made up ; that the perils which 
rers were contented to bear were, "of the 
i-of-war, fire, en«nies, pirates, rovers, thieves, 

letters of mart and countermart, reprisals, 
it sea, arrests, restraints and detainments of 

princes, and people, of what nation, condition, 
f soever," &c. ; Uiat the goods mentioned in 
f, to wit, thirty bales of carpet, were shipped 
n, to be carried on the said voyage ; that the 
I the goods on board set sail, and that the 
ring the continuance of the risk by perils in- 
;ainst were damaged, spoiled and deterio> 

value, and by reason of the premises the 
Qterested sustained an average loss, to wit, to 
int of 38/L Of. Id, per cent for each 100/. 

-That before and at the time of the making 
id policy in the said first count mentioned, 
06 continually until and at the time of the 

the first count mentioned, the person or 
o interested in the said goods as in that count 
d, or for whose use and benefit, and on whose 
iie said insurance was made, were, and each of 
IS, Spaniards and subjects of the Queen of 
id domiciled in the kingdom of Spain, and the 
ther says, that before the losses in the first 
mtioned, or any of them, the said ship in the 
r the said voyage arrived at Corunna, in the 

of Spain, and that while at Comnna an 
was laid upon the said ship by the Queen of 
id the said ship was taken possession of by 
n of Spam, and her agents duly authorised by 
the purpose of conveying troops to Malaga for 
9se of carrying on a war in which the said 
' Spain then was engaged with the Emperor 
CO, and the captain and the crew were com- 
' the said Queen and her said agents to remove 
goods during stormy and, tempestuous weather, 
said goods were by the said Queen and her 
>laoed on the open and 'uncovered quays at 
, the weather being wet and rainy, and thereby 

goods became and were damaged, injured, 
and deteriorated, as in the said first count 
id, and the deft, says that the said goods were 
, injured, spoiled, and deteriorated, as in the 
at, solely by the premises in this plea men- 
ftnd not by any other perils, losses, or mis- 
whatever, and that the serving, labouring and 
g in the first count mentioned were rendered 
f solely by the premises in this plea mentioned, 
otherwise, 
rrer and joinder. 

3oart of Q. B. held the plea bad, and gave 
t for the pit 

nnts now relied upon by the pit in error were, 
plea was good, for that upon the true con- 
i of tba ySaof the vndsrwriten do not insure 
the aeti of tlie Gtyvemment ^ the country to 
le peraon intentted in the ii inoe belongs ; 



that the damage set forth in the plea and admitted to 
be that for which the action is brought, was not a loss 
occasioned by the perils insured against ; that the plea 
shows a seizure by the Spanish Government for state 
purposes, which gives no cUim against the under- 
writers. 

The points relied upon by the deft in error were, 
that the facts stated in the plea are no bar ; that the 
loss is within the general terms of the policy ; that 
there is no implied exception in the policy of the acts 
of a foreign state, of which the parties interested are 
subjects, such acts not being hostile to, and such 
Government not being at war with the Government of 
the underwriter; that no improper concealment is 
suggested in the plea. 

Honymanj for the pit in error, the deft, below. — 
This case comes before the court in the form of an 
appeal against the decision in Conway v. Chray^ 10 
East, 361. That case decided that a foreigner in- 
suring in this country his ship or goods on a voyage is 
not entitled to abandon upon an embargo laid on the 
property in the ports of his own country, as his assent 
is virtually implied to every act of his own Govern- 
ment, and makes such embargo his own voluntary act. 
The court below considered that the authority of that 
case was shaken by the case of Flmdt v. Scott, 5 Taunt. 
674, and BagoU v. Meyer^ 5 Taunt 824, and the case 
was therefore sent to this court The marginal note 
to Campbells, Innes^ 4 B. & Aid. 423, exactly states 
the case of the defts. to the present action. There, 
** upon a policy effected after the declaration of war by 
America (but before it was known in England), in 
which it was not stated in the policy, nor communicated 
to the underwriter, that the assured was an American 
subject, and the loss happening in consequence of a 
seizure by the American Government for a forfeiture for 
the breach of their Non-importation Act; held, that the 
action could not be maintained, even after the war had 
terminated.** [Pollock, C. B. — It does not seem to 
me that the case in 5 Taunt at all interferes with that 
in 1 East. The circumstances of the case in 5 Taunt 
were very exceptional They merely say that if a French- 
man is licensed byonr Govemment,and has renounced his 
country and b acting against it and in our favour, he can- 
not be treated as a foreigner,concurring in the acts of his 
own Government ; but Conway v. Gray is very intel- 
ligible, and I cerUunly never thought that case had 
been overruled. Wilde, B. referred to Usparieha v. 
Noble, 13 East, 333.] The cases are distinguished by 
Lord Ellenborough, who held Conway v. Gray to be 
right. A policy of insurance is a wager with an in- 
terest ; is Uie act of the Government of the conntry 
to which the assured belongs within the perils insured 
against? If those cases are to be expunged in which 
there have been licences, then the decision of the court 
must be in favour of the deft in the court below. 
[Bbaaiwell, B. — I doubt whether we must not go 
further back. How can the man's act, or that of his 
Government, be a peril insured against ? And, really, I 
see no reason why a man may not insure against the 
act of his Government Keatiko, J.— In Smith's 
Mercantile Law it is given as a reason that the foreign 
Government might give him information.] But the 
question here is, what the parties intended, supposing 
such a power to exist ? Conway v. Gray expressly 
decides that the act of a num's Government is not 
covered by a policy like this ; it is most important to 
keep in view the rule of construction on which all par- 
ties have acted for years: (Jouieng v. HMard, 3 
Bos. & Pnl. 291 ; ^tnieofi v. Bosett, 2 M. & a 94; 
Thompson v. Hopper, 1 E. B. & E. 1D38 ; MimteU 
V. Bonham^lb East, 477; Flindt v. Crockatt, 15 East, 
522; FUndt t. Soott^ 15 East, 525; 3Kent*sCom. 
292 ; Amould on losoL 1st edit 102, 103, 780, 784; 
Amicable Sode^ t. BoUmd^ 4 Bit I^. 8. 194^ ^«xa 
refenedto.) 
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if. Smith, Q. C. (Tomluutm with bim) for the 
^eft. in error, the pit bdow. [Wilde, B. had left the 
eonrt.]— >The plea shows the nature of the embargo ; 
it was a special act of the Spanish QoTemmeot to 
enable them the better to carry on the war with 
Morocco, and was not hostile to this country : (Pftrke 
on Insnrance, 168, 8th edit ; Groans De Jnre Belli.) 
[PolijOck, 0. B. — ^Apart from the anthorities, I 
shoald have thought thoe was no more right to press 
ships than men.] It is snfficient if it can be shown 
that the act of the Spanish GoTemment was not 
hostile to this country; the licences granted in certain 
•of the cases only got rid of the illegality of trading 
with a hostile country. The court will' not annex to 
a policy a condition not therein expressed. Ctmway 
T. Gray has been considered and treated as OTerruled. 
Simeon t. Bazett is inconsistent with that case. 
The court below have given a fair r^snm^ of what 
was the state of the authorities, and if Conway 
T. Chray is still considered an authority, this court has 
the power, and ought to overrule it. Parke on Insur- 
4uioe, 168, 171; 2 Amould on Insurance, 780, 806, 
1st edit. ; ttolberUon y. Ewer^ 1 T. R. 127 ; Orem v. 
Yoang^ 2 Salk. 444 ; Franeit t. The Ocean Inmranoe 
Company^ 6 Cowan's Rep. 404, 417,420,423; 3 
Kent's Com. ss. 291, 292; Phillips on Insurance, s. 
918, 914, Srd edit, were referred to. 

H o n ymau in reply. — In all the cases referred to in 
support of the argument for the pit in this action, 
•there have been words inserted in the policy for the 
payment of extra premium, showing that a further 
risk was contemplated. Conway ▼. Gray was rightly 
decided, and will be supported by this court He re- 
ferred to BeU T. Reid, 1 M. & S. 796; Amould on 
Insurance, 784, 814. Cur, adv. mJL 

Ko9, 6.— Eble, G. J.— The pit, a Spaniard, sued 
on a policy on goods by which Uiey were insured, inter 
tdie^ against the restraints of princes, in the usual 
-form. The ship was restrained at Corunna, by the 
order of the Spanish Goremment, which had a tem- 
porary need for transports, and laid an embargo for 
that object on all vessels in some of its ports at thai 
time, and so the loss was occasioned. The pit 
affirmed that the loss was caused by the restraint cf a 
prince, and if the court is to give effect to the inten- 
tion of the parties expressed by the words of the con- 
tract, aoeerding to their ordinary meaidng, he is right 
in this affirmation. The restraint of a prince caused a 
loss ; the assured has used the words whieh express 
that he is to be indemnified against loss from any 
resbvint of any prince, and, in mercantile interest, the 
loss and the ncwd for indemnity against it is the same 
whoever be the prince who restrained the ship. The 
deft alleges that the ship was restrained by the act 
of the pit himself, and he founds this allegation on 
the fiction that every subject of every state con- 
sents to, and adopts as his own, every act of the 
Government of his state, according to the decision of 
Conmay v. Gray^ 10 East, 536 ; and he contended that 
a restraint by the Spanish (Government is a restraint 
by every Spaniard, and so by the pit The court below 
gave judgment for the truth against the fiction, and, in 
our opinion, the court below was right Each party 
relied on the several authorities which he cited ; but 
it is not now expedient to go through them with the 
attempt* to reconcile them ; they are in such apparent 
inconsistency that a court of error has the duty of 
endeavouring te see the governing principle, and de- 
dding in accordance therewith. The governing prin- 
ciple for the construction of contracts is to give effect 
to the intention of the parties expressed in the words 
of their contract ; and, as before stated, according to 
that princi^e, the pit below was entitled to succeed. 
The assertion that the act of Government is the act 
of each subject of that Government is never really true. 
<Xo repreeeataWYe Governments it may haTe a partial 



semblance of truth; but in despotk 0«v< 
it is without that semblance. We w«rs m«d 
with the argument that the case of Comoay 
10 East, 536, has been constantly acted « 
parties interested in insurance law. The aa 
that the fact is disputed. The treatisea lead 1 
trary conclusion, and even if the aaaertioa w 
still the pit ought to have our judgment, pro 
think that the decision of the inferior com 
was well-founded till it was overruled, was co 
law; and that is our opinion. Thisjudgmei 
nises the important distinction between an en 
a time of peace between the countries of the 
and the assured, laid on for a purpose wfaoll 
nected with hostility either existing or expec 
an embargo oonnectcMi with such hostility. 1 
the judgment does not interfere with any of 
sions on the points connected with war. I 
also be understood that we do not say that, if t 
seizure was a lawful act under the munidpi 
Spain as against a Spanish subject, such sozu 
be within the insurance. The Lord C3iief Baro 
rises me to say, that, although be does not 
concur with this judgment, he is not prepare 
sent from the decision of this court and t] 
below. The judgment of the court below the 
affirmed. 

OUvereon^ Peachey and Lavie, plt.'s attonK 
Waltons and Bvbb, deft's attorneys. 
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TUBNBULL V. WOOLFE. 

Mutual Maritime Atturance Sodety-^Consi 

ofrulet of. 
The pU,, the owner of a thyf nJifeet to am 
applied to the deJU.^ a muUud aeturanee so 
inture the oeseeL By the rulee of the i 
VHU provided ** that no member^ the whok 
part of whoee shareinathip kuurediuthi 
ation shaU at the time of entering or q/len 
mortgaged or astigned to atm person or per 
any debt or debts, shaU have any o 
virtue of this poUey, nor thaU any asst 
such policy have such claim for any km 
mage which may be sustained by sm 
unless previous to the happening of such 
damage such member , mortgagee, or assigt 
have delivered to the manager a deedqfti 
gagee or assignee, whereby he shall eovem 
the manager to pay and discharge all 
money which now are or tnay hereaft/er beo 
from such member in respect of such aft^ 
her being insured, and of the insuranca 
written on his behalf in this association < 
thereof Nevertheless such member shall 
liable for, and shaU pay, his oontrilnU 
demands, the same as if such vsortt 
assignment had not been made.** The pU 
that he had never seen the rules, but that ai 
ingaiihe offioe of another oompoMy wUh t 
had effected an insurance, he told the nan 
the deJVs con^xmy that he had mortga 
ship, and that, the manager undertook to 
the mortgagees and obtain the guarantee req 
the rule above set forth. Tlus ufas, howei 
tradicted by the defts. A policy was gn 
which the rules were referred to, and tl 
applied to the pU. from time to time far covA 
for losses in respect of other ships. 7 
was lost at sea. On bill fled fbr the re» 
the amount secured by the policy: 
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^ershigthedMisianofatuartj V,C,),thatth6 
t not entiilad to recover; that the onui wot 
l« pU^ and not tipon the de/U.^ to app^ to 
rtgagoet, and at thertwaino time Jxed fir 
•foiitanoe qf that duly, there wu no wanver 
^rfU. of the mUm qiteUion^ 
^M a petition of rehearing, preeented hj the 
rehear a cause heard bj Stoart, V.O., who 
ieoree, dated the 13th Jane 1862, whereby 
or dedared the pit. entitled to be paid out of 

I of an awooiation called " Tlie London 
Aaeorance Association,'' the balance of a som 
n 8atia£ution of an insoranoe to which the 
Qtitled under a policj of assnrance effected 
xnnpany in the year 1859, in respect of a 
ioned by the loss of the ship Beatrice in the 
itioned. 

II stated that on the Ist March 1859 the 
based of the defts. George England and 
tseph England a ship called the Bsafribe, and 
ne day ezecated a mortgage thereof to them 

the sum of 400A, part of the purchase- 
d interest The bUl of sale and mortgage 
the 4th April 1859 duly registered in the 
r the port of lirerpooL On the 11th March 
pit. called at the office of the said London 
Lssoranoe Assodation, and there saw Mr. 
mzdl, the secretary, to whom he expressed 

of insuring the said ship Beatrice for SOOL, 

with the said association and 300^ else- 
id the said Joseph Henzell informed the pit 
would accomplish that for him with the 
laritime Association (the deft's company), 
inquiring where the said ship was lying, and 
rmed thmreof, said that he would send a sur- 

look at her, and he then filled up a 
rra of proposal for an insurance on the said 
lOOL with the said London Marine Assurance 
n, which the pit at his request signed and 
tiim. The said Joseph Henzell altered one 
ited forms of proposal of the London Marine 
I Association, so as to make it applicable to 
m Maritime Assurance Association, and the 

request also signed and left with him such 
roposaL Ths Stored proposal was headed 

name of the London Maritime Assurance 
m, and was as follows : — 
I undersigned, Wm. Tnmboll, of Sunderland, 
authorise and empower you to insure, in tlie 
laritime Assurance Association, the sum of 
he ship Beatrioej of the port of Sunderland, 
nbull, registered 278 tons, and warrant to 
in Lloyd's regbter-book. And I hereby 
Ige myself to be a member of the said asso- 
ider and subject to the rules and regulations 
snd I authorise you, or any three members of 
Ittee, for me or in my name, as such mem- 
osign and underwrite all policies of assurance 
ihips that may from time to time be approved 
I committee of the said association, in such 
ectivdy as they may think proper. And I 
I to accept and to pay all drafts for losses 
ibndons that shall be drawn, made, or ordered 
d by the said committee ; and I also under- 
)ide by the rules and regulations of the said 
1 in erexy respect Bialc to commence on the 
ch, on which day the ship is warranted safe 
. Built at the Isle of Man, in the year 
Sow fastened — copper fastened, when last 

I 12th March 1859 the deft Thomas S. 
ho was a member of the committees of both 
iatioo companies with the pit, went to the 
. sorfeyed the ship, and the pit. alleged that, 
of coorevBation, he told the deft Woolfe that 
rt of tlM pQXohue-money for the ship, re- 



mained unpaid. The pit called at the office of th» 
Marine Asraranos Association, for the purpose of as- 
certainfaig the result of the surrey, when he saw 
Henzell and the deft George John Woolfe, who ira» 
the manager of the London Maritime Association, and 
one of the coounittee of the other aasooiation. * Woolfe 
told him that the ship must be laid up on the ebon to- 
have her bottom sunreyed. The pit assented, aad io 
the eonrw of conversation informed HenssU and 
Woolfe that 400/., part of the purchase-money for the 
ship, was still unpaid, wherenpon Henzell remcriced, 
** then Mr. England will be your mortgagee,** to wluoh 
the pit replied that he was. It was idleged by th» 
pit, but contradicted by the defts^ that H«iaeU thea 
said that he would write to Mr. England for a gua- 
rantee, and the deft Woolfe said that wonhl do. The 
pit then applied for a copy of the rules of the aoocia- 
tion, when Henzell answerad that he had not gpt a 
copy, but wouU forward them to the pit, which was 
never done. The ship was finally sunreyed by the 
deft Woolfe, and the pit was mformed by Heoaell 
that he might take the ship to Sunderland, and that 
on his airiTid there he rnnst apply to Mr. Leeoard 
Chaflf^ the agent for the association there, who would 
tell him what stores were necessary to be piit on board* 
The pit aooordingly took the ship to Sunderland. 

On the 18th March 1859 Mr. Arthur Trevor Grow^ 
a friend of the pit, and the person who, as the agent 
of the said Gem^ England and Geo. John England^ 
had sold the said ship to the pit, wrote to Henzell, 
requesting him to send the policy of assnrance of the 
ship ; in reply to which Henzell wrote to Crow on the 
19th March 1859, as foUows:— 

^ Dear Sir, — ^We do not usually issue the policies for 
the year until the end of April ; that of the Beatrice 
shall then be sent The ship is conditionally accepted, 
as there are several stores required to be placed on 
board and sundry repairs to be completed previous to 
the vessel sailing from Sunderland. I forward form of 
guarantee to Dr. England. Should you not have re- 
ceived that, I will forward another. — J am youra 
truly, '* Joe. HflNZBLL.** 

The pit received from Chaff a list of the stores 
required, which were duly supplied by the pit and ap- 
proved of by Mr. Cha£ The ]^t also repaired the 
ship as required, and paid the entrance fees, and thereby 
became a member of the London Maritime Association. 

The pit sailed in the ship from Sunderland te 
Villarecos, and subsequently thence to Quebec, where 
be remained until the 3rd Sept 1859. He made 
several contributions to the association in respect of 
losses and averages sustained by other ships entered in 
the association. The pit sailed from Quebec on a 
voyage to England on the 3rd Sept 1859; but the 
ship was lost at sea on the 24th of that month, and 
thereby the pit claimed to be entitled to receive from 
the association the sum of 3002. less the several pay-> 
ments to which the pit was liable to pay in respect of 
averages and losses of ships of other members of the 
association. 

On the 26th Oct the deft. George England, 
on hearing from the pit of the loss of the ship, wrote 
to Greorge John Woolfe,|the manager of the association, 
informing him thereof, and requesting payment of the 
amount insured. In reply to such letter the deft 
England received from Woolfe a letter referring to the 
18th rule, which was as follows : — 

** That no member, the whole or any part of whose 
share in a ship insured in this association shall at the 
time of entering or aflterwarda be mortgaged or as- 
signed to any person or persons for any debt or debts,, 
shall have any claim by virtue of this policy, nor shall 
any assignee of such policy have such claim for any 
loss or £kmsge which may be sustained by such ship, 
unless previous to the hsppening of such loss or 
damage, toch mes&bex, T&!l^l\^B^BMt^ ^ vvbv^pKit ^uSi. 
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have deliyered to the manager a deed of the mort- 
gagee or assignee, wherebj he shall covenant with the 
manager to pay and discharge all sums of money 
which now are or maj thereafter become due from 
snch member in respect of such ship, and of her beinic 
insored*, and of the insurances nnder?rritten on his behalf 
in this association as owner thereof; nevertheless snch 
member shall still be liable for and shall paj his con- 
tribntion and demands the same as if snch mortgage 
or assignment had not been made.'* 

On the Ist Not. the pit. wrote to the deft Woolfe as 
follows : — 

«<Snnderhuid,Kov. 1, 1859. 

** Sir, — ^When I insured the ship, I asked Mr. 
Henzell for the rules of the dubs. He told me there 
were none left, but as soon as they were printed they 
should be sent I did not know that sneh a rule 
existed as the 18th section; there is an average bill 
due on the fourth for 2/. 14«., and my claim on yon is 
300^ ; and until I get some insurance I have not one 
penny to meet anything that comes against me. I 
was taken off the wreck without a jacket on my back, 
until they put one on when I got on board the French 
brig. If you pay the insurance, Mr. England will pay 
the averages. — ^Youn respectfully, 

*'Wm. Turwbull." 

A. suit had been commenced against the London 
Marine Insurance Association, to recover the sum of 
500/L, the amount insured by them when they sab> 
mitted to a decree for payment, together with costs. 
In the present suit the daim of the pit. being rejected, 
the present bill was filed, praying that the pit. was 
entitled to be paid, out of the moneys and property of 
the said London Maritime Assurance Association, or by 
the contribution of the members of the said associa- 
tion, in accordance with the said rules, the 
balance of the said sum of 300^, after de- 
ducting the several payments which the pit., as 
one of the members of the said association, was bound 
to make in respect of averages and losses of ships of 
other members of the said association, and that the 
defts. other than the mortgagees might be decreed to 
pay snch balance to such mortgsgees out of the 
moneys and property of the association, or to draw 
bills and otherwise to procure the contribution of the 
members for the purpoee according to the customary 
mode of payment in use by the said association. That 
for this purpose the proper accounts might be taken 
for ascertaining the amount of such balance. The 
pit. contended: — 1st. That he had substantially com- 
plied with the 18th rule in informing the manager of 
the company of the existence of the mortgage. 2nd. 
That defts. had waived the rule by receiving the con- 
tributions of the pit. in respect of losses upon other 
ships. The V. C. having made a decree in the terms 
of the plt*s bill, the defts. now appealed. Evidence 
was gone into which is sufHciently referred to in 
the judgment below. 

Malinty Q. C. and SoutftgtUe, Q. C. appeared for 
the pit 

R S, WtUUms appeared for the defts. the mort- 
gagees. 

Bacon, Q. C. {BeatmotU with him), for the defts- 
other than the mortgagees, was stopped in his argu- 
ment 

The Lord Chancsllor.— I am exceedingly sorry 
in this case to be obliged to come to a conclusion, 
which difiers entirely from the conclusion arrived at 
by the learned Vice-Chancellor. There is an associa- 
tion for mutual assurance called ** The Maritime 
Assurance Association.** The members of that asso- 
ciation become mutual insurers. It is a society there- 
fore not formed for profit, but formed only for mutual 
indemnity. Now the pit. was the owner of a ship, 
subject to a mortgage to a gentleman of the name of 
^Dgland, He became deairons of inauring Vila &h\^ f ot 



800/. He made an applieatioh oiigiullj to aili 
society formed upon the same princ^ki, oiM *^ 
Marine Sodety." For some roaaoo or othv, fnU^ 
the rule of the sodety, that sodety dadiaid \i\k 
any greater risk than 500iL The plk, hownn^w 
referred to or informed of the deft.*8 maoaAiL I 
will entudy assume ui the pit's fiivou tibifcittii 
a contested fact upon the evidence, nsadj, tb A- 
gation of the pit that he oommnmcatedtotkyt 
of the deft*8 sodety the fact that Us skip «m Mi- 
gaged. Let that be assumed in farou of tb^ 
The pit's contracting with the toaety matki 
imputed to him a knowledge of the nlss <f the wid^ 
Independently of that condnsion wbatk I iMi m 
to, it appears upon the policy that te b 
an express reference maoa to the nto tf 
the society, which, in the ordinary wif, at 
to enter into the contraet It is maii^mA 
that the annexed regulationi shall fompatiifc 
policy. The 18th rule, therefore, upon wkick m\m 
heard so much, is a oonstitnent part of the mt^ 
tion I am asked to enforce. Now the sigoMMt 
the part of the pit has aMomed various ski^ I 
will put it in every poanble way in wUckitM 
either suggested to me, or in which I can inp|lf^ 
gest that the case of the pit ean be put It ii 4 
first, that with respect to the 18th nde, tbeoUfii 
to apply to the mortgagee lies upon the eonpnf I 
cannot at all come to that condusioD. Tbi Mtf 
that I gave for arriving at a difterent condiSi^i 
think, is quite suffident that the 18th rule letari 
only to mortgagee existing at the time of tbe eal^ 
but to mortgages which mi^t afterwards bt arid 
transactions of which the company could hm* 
information whatever. The rule moat havetihitf^ 
construction with regard to both, and it is idkti# 
pose, therefore, that the company would tibi|l 
themselves the obligation of having to apply to 4p 
mortgagee when they would have to perfKB M 
obligation in cases in which they could nothni^ 
knowledge whatever; I take it, thereforB,tlitli 
tiie clear import and meaning of tbe rule that h^ 
is entitled only to an equity of redemption ef thi^ 
and who comes to enter into this sodety of motsiM 
ance, shall bring withhun asone of theooDtrBGtiBK|i>l 
his mortgagee, who has a part ownership, pooAif^ 
have the principal ownership, of the ship is f*^ 
I am sorry to say, therefore, that I cannot gi"* 
pit. the benefit of the argument that it waithi^ 
pany, and not the pit, that was under an oMgti^ 
apply. We will take in the next place the ailif*| 
of fact independent of the oonstructioo of tk> ■ 
—the allegation of the fact made by theplt tfcit* 
company in reality did uddertaha to tapp^J"^'^ 
Mtanding in this way. It is alleged that BttBi>| 
At tbe office of the Marine Assnnmce Conpi^ 
George John Woolfe, manager of the deft^ii^ 
tion, was present, and on that occasion the pit ^ 
tioned to the agent of the Marine OocnpaDj tktP 
of the mortgage and the name of the moctgip^* 
that that agent undertook to write to the ^'^ 
and undertook to write on behalf of his ova 
well as on behalf 
agent of the deft, 

accept the engagement on the part W4 ». ^— -_^ 
and consequently authorised and undertook, tM 
the medium of Mr. Henzdl, the agent of ^"J: 
Sodety, to make the application. Now, that wf 
tion depends entirely on the testimony rf j^^ 
As I have already said, it is met by the w^f^ 
two persons— Mr. Henzell, who dbt^wtly ^"'^ 
it, and by the evidence of Geoige Woofc,^* 
distinctly contradicts it I most say thi t^i^* ^ 
presentation which is antecedently iai pwfcwh ^^ 
itself, and would require unoontradktcd f*'*2^ 
^make me accept it; but in additfon to tbt**^ 



write on behalf of his ova im' 
r of the deft's society, sad tht» 
ft.'s society being present, ifWjr 
unent on the part A his owiw* 
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ilitj w&ioh it not met hj anytbing but 
iridMce, we have the fact that Hensell 
morftgagie siroplj on behalf of his own 

am boond therefore to saj that upon 
be tettimooj I cannot rent my decree 
tion,thatWool(e was willing that Hen- 
>!/ on behalf of both societies, and that 
iglj, with the priritj of Woolfe, agreed 
bicn find the pit. remaining under an 
implj with the 18th mle if he meant 
ontraet into which the 18th rule enters 
t element That being so, I find the 
>mpljr with the obligation at all, but in 
things are done on the part of the 

should be yery glad undoubtedly if I 
d a decree upon what was subsequently 
mpany, namely, the fact that the oom- 

1 will impute, through the knowledge 
Ife, information of the fact that the 
not complied with the 18th rule ; that 
t complied with the 18th rule — I say 
jiy, with that knowledge, nevertheless 
Is upon the footmg of the engagement 

If the obligation of applying to that 

upon the company— if by the tenor 
oent the time for performing that 
I pit. had already arrived and 
the company made those de- 
d undoubtedly hare holden that the 
ig a demand upon an imperfect obli- 
ot afterwards be at liberty to plead 
n when mutuality of right was cliumed 
tie pit. But I find two answers to that 

that there being no time specified for 

the '18th rule, and the performance of 
he plt.'s duty,the company might well 
e pit. would still perform that duty, 
ere perfectly at liberty in the mean- 
le payment of those contributions which 
lie from the pit. upon the footing of 
The company, I rrpeat, might well 
b would still be done by the pit, and 
fore as I cannot say that it was a duty 

already riolated by the pit. with the 
be company, I cannot compel the com- 
ed as liaving waived the right to the role 
ir having made demands upon an imper- 
Further, I find that that very thing is 
ated by the 18th rule, and that the 
> themselves the power of enforcing the 
IS they were concerned, even although 
provision might not have been oom- 
the insuring party. I cannot there- 
this portion of the contract has 
I cannot say it was a por- 
mtraet which it was the duty of 
I see to the performance of. I cannot 
IS a portion of the contract which the 
t company had any right whatever to 
But, in that state of things, the 
mt is founded wholly upon tUs. He 
ision not as being an essential part of 
ut an if it were a clause of forfeiture 

contract, and would have the efiisct of 
Bscinding the contract. I have already 

cannot construe the clause as amount- 
>f forfeiture. It is one of th^nherent 
he contract which the pit., the party 
der an obligation to comply with. As 
now, in all policies of insurance there 
lulatioos which are made to form part 
; and if, therefore, those stipulations 
led with, no right of action arises 
itract; and that is preciiely the 
rhich I find the present pit. I 

therefore, to arrive at a different 

AS. 



conclusion, and to declare that, in my judg- 
ment, inasmuch as the 18th rule has not been 
complied with, no right of action arises to the pit. upon 
the policy in question against the company. 1 believe- 
I have adverted to the different grounds that have 
been taken. I am very sorry to find, on these issnea- 
of fact, so much evidence has been taken. The cir» 
cumstance of the knowledge of the rules need not have 
been the subject of any evidence at all. Upon the fact 
of the communication of the mortgsge to the deft., that I 
have assumed altogether according to the plt.*s represen- 
tation. I have therefore endeavoured to arrive at the most 
favourable construction of the evidence in point of fact 
for the pit. ; but with t\ at favourable interpretation of 
it, I still find the rule of law is too strong, and I am 
compelled therefore to dismiss the pit's bill ; but after 
that which has been stated to me by the deft'B 
counsel 1 must dismiss it without costs. 

Solicitors : Hillyrr and Fenunck, agents for J, S» 
MorrU^ South Shields, solicitor for the pit. 

T, G. Gibson, solicitor for the defts. 



JUDICIAL OOmaTTEE OF THE 
MtIVY COUNCIL. 

Beported by Jambs Patbbsoh, £»q.. of the Middle Temple, 
B«rri»teiwauLaw. 

Saiurday, Dee, 3, 1862. 
(Present — ^The Right Hon. Lords Chklmsford, 

KuiGSDowM and Sir J. T. Coleridge.) 
Beacon Life Abbukance Company v. Gibb. 

Fire insuranoe—Ship — JJtecription of nibjtct-matter 
— Word ^^prtmUet " applied to ithip — Ruies of con' 
struction^Extrumo evidtmce — Super/luous JbuUng^ 
of jury. 

A fire ittturanee company^ in makmg out a poUcy of 
inturance of a eteamship^ referring to conditions 
indorsed^ mo far at appUcabU, wed one oj their 
printed Jfomu ofcondiUont applicable to houaei, the 
language being, ** if more than twenty poundt of 
gunpowder he on the premites at the time of the 
/ofs, sucA lo»$ vfill not be made good:** 

Held^ the word ^^premieet ** equally applied to a thip^ 
the word being in legal language ufien uetd to denote 
** the subfect or thing previously expressed,** 

Held further, that parol evidence was not admissible 
to prove thai the word ** premises " was not intended 
to include the steamer : 

Held further (reversing the judgment of the Q. B, of 
Lower Canada), thai one tfthe conditions having 
specified a limited quantity of gunpowder to be 
carried on board, it was quite immaterial whether 
the fre was or was not occeuioned by more than 
the specified quantity of gunpowder being on board 

In order to construe a term in a written instrument 
where it is used in a peculiar sense differing from its 
ordinary meaning, evidence is admissible to prove 
the peculiar sense in which the parties understood the 
word, but it is not admissible to contradict or vary 
what is plain. 

Where a jury add to their finding of facts a finding 
as to their construction of a written instrument, this 
latter may be treated as surplusage. 
This was an appeal from a judgment of the Court 

of Q. B. of Lower Canada, reversing a judgment of the 

Superior Court of that province. 
The action was brought by the resps. against the 

apps. on a policy of insurance on the resps.' steamship- 

the Tinto^ which used to ply with passengers and 

freight between Quebec and the upper lakes of 

Canada. The apps. carry on business as insiuers at 

Quebec, Canada. 

The owners of the Tinto insured her sgainst loss or 

damage by fire to the extent of 1000/. currency, by Sk 

policv of aasuranoe mada itVxIix Voa vofv^.^ ^«V(\ >^aA 
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29th April 1856. The policy was upon *' hull, tackle, 
Appiirel And other articles of outfit, including boats, 
furniture, linen, plate, glass and earthenware, engine 
and machinery of the steam propeller TiniOf now 
lying at Sorel, to ply between Quebec and the Upper 
Lakes," and contained the following proviso : — 
** Provided always that this policy, and the assurance 
hereby made, shall be subject to the several conditions 
and regulations herein and hereon expressed, so far as 
the same are or shall be applicable in the same manner 
as if the same respectively were repeated and incor- 
porated in this policy." /^ 

The 7th condition indorsed on the policy was as 
follows : — 

" 7. No loss occasioned by or through any invasion, 
rebellion, riot, tumult, insurrection, or commotion, or by 
or through any military or usurped power or foreign 
enemy, will be made good, nor any loss by theft at or 
after a fire ; b<ioks of accounts, deeds, writings, manu- 
scripts, Hccurities, bills, bonds, leady money and gun- 
?»wder, are not, under any circumstances, assured, 
he company will not be responsible for any loss 
arising on hay or corn destroyed or damaeed by its 
owa UAtural heating, but will pay the loss which may 
happen to any other contiguous property assured in 
oonsequence of fire so occasioned. No loss will be 
allowed for any goods or utenHils which may be 
destroyed or damaged while undergoing any procesa of 
manufacture in or by whicli the application of tire heat 
is used. The company is not responsible for or liable 
to pay any loss or damage occasioned by or through 
any explosion ; and if more than twenty pounds weight 
of gunpowder shall he upon the premises at the 
time when any loss happens, sudi loss will not be made 
good. The use of gas lights is allowed, provided 
the gas is ni»t made on the promises ; but this company 
will not be responsible for any loss or damjige 
occasioned by or through the use of cumphino.** 

The decUrntion, after leciting the policy of insurance, 
contained an averment that at the time of making the 
aaid policy of assurance, the resps. were the owners 
of all the property mentioned and described in the said 
policy of a-ssurance, and which was of the value of 5000/. 
currency and upwards, and continued to be such owners 
from the day last aforesaid up to and at the time 
hereinufter mentioned, and that the property so assured 
was, whilst the said assurance remained in full force 
and effect, to wit, on the 17th July now last past, 
within the pluces particularised in the said policy, to 
wit, at or near the place called Nine Mile Point on 
L:ike Ontario, casually burnt, consumed, and destroyed 
by fire, which was not occasioned by or through any 
iuvasior, rebellion, riot, msurrection, or commotion, or 
by or through any military or usurped power, or any 
foreign enemy, and that the loss and damage thereby 
occasi'ined to the said James Gibb, James Gibb Ross, 
John R >ss, and William Ross, and the said late Alex- 
ander Henderson, amounted to a large sum of money, 
to wit, to the sum of 5000/. currency and upwards. 
And then there was an averment that the pits, had 
done and performed all things necessary to enable them 
to have ami demand the said sum of money. 

The defts. pleaded amongst other pleas that the 
£aid policy of insurance in the said declaration men- 
tioned wu:i made by the said defts. under and subject 
to certain conditions and regulations therein and 
thereon expressed, by which said conditions it was, 
among other things, agreed between the said defts. and 
the owners of the property insured by the said policy, 
that if more than twenty pounds weight of gunpowder 
ahould be upon the premises at the time when any loss 
ahoold happ»>n, tiuch loss would not be made good. 
And the said defts. say that at the time that the steam 
projieller culled the Tinto was destroyed by fire, as in 
the said oeclaration mentioned, there was on board of 
the guid resBel a larger quantity of gunpowder than 



twenty pounds weight, by naton whwwf th« nid 
defls. were and are not mpooiible for any 4om wkick 
the said pits., or the persons In whoaa favour tbs aiii 
policy was made, may have aoffend by reaaon «f tb» 
said fire. 

According to the practice of the court oertaia qoEi- 
tions were agreed to be submitted to the jury. 

At the trial it was ptoved that the Tmto^ whilst « 
her voyage from Quebec, and whiUt covered by tbe 
policy, was on 17th July 1856 destroyed by fire. 

The loss of the Tmto by fire having ben dnlf 
proved, evidence was tendered by the lespa. to pivif 
that it waa the custom and nraal practice aBungft 
freight boats of the same kind and on the aame fine u 
the Tmto to carry gunpowder on fiWgbt, .and that tUi 
custom and practice was well known at Qnebce^ witk 
the view to show that the aaid clause in the 7th eoe* 
dition indorsed on the policy was not appliciMs t» tkt 
insurance of such Tessel. This evidence was o^jectod 
to by the apps. and excluded by the court. 

It was admitted that the powder had nothfaig tt k 
with the destruction of the boat, and that the dertrv- 
tion would have occurred, and wonld hare kci« 
complete, had there been no powder on board. 

The jury, by their answers to the qoeetions of bd 
submitted to them, found that the policy bad \m 
executed, that the Tinio had been destroyni hjkt 
whilst covered by it, and that aatisfactoiy pnwf of th» 
loss had been made to an amooiit exceeding tkem 
insured. 

The third question sabmitted to the jury en « 
follows : — ** At the time the said steamer Thii9 M 
80 consumed by fire, was there any quantity of gn- 
powder on board the said steamer, and if so, «W 
weight or quantity ?" To this the jury arnnai, 
**Yes, we find that a package containing about « 
hundred pounds of powder was on board as freight, at 
which the owners of the said steamer were BotfR- 
cluded by their policy from carrying." 

After the trial the apps. moved the Snpmor C«Rt 
in the following terms : — *' The said Beacon Life ^ 
Fire Assurance Company move that, inasmoeii •> At 
jury before whom thta cause was tried on the89tli^ 
of April last were, in answer to one of the qotitiMi 
submitted to them, required to find what qosntitj * 
weight of gunpowder was on board of tbe oteMff 
Tinto at the time of her loss ; and inasmnca a tie 
jury, finding and stating sucli quantity or weight, hat 
added to their said answer a further stateaest ft 
finding to tbe effect that the aaid gnnpowdtf wii '' 
carried as freight, and that the pits, were not ntluM ^ 
by the policy from carrying it; and iuasnoch * 
such further statement or finding waa not prniiMi^* 
the pleading and did not flow from any matter ton' 
by the said pleadings in the case, inasmuch as tlwrigi^ 
of the said pit. to carry the said weight of ^ 
was not submitted to the said jury, and by 
thereof such additional statement or finding af 
is illegal, irregular and unwarranted; — tbe noikr 
rejected, suppressed and set adde, with costs.** 

This motion and the merits were heard and nb«i^ 
several times; and ultimately, on the lit June lS99r 
the Superior Court at Quebec gave judgment iofsvo* 
of the motion, and ordered that the additional ^oM 
or statement of the jury complained of in tbi a<^ 
motion should be suppres ed and set aidde, withooA 
and gave fittal judgtnent for the present appe., diffif 
sing the action, with costs. 

Against that judgment tbe pits, (the preseot fdfi-) 
appealed to the Court of Q. 15., when La Fest^ 
C. J., Mondelet and Badgeley, JJ. were for revcf«<(t 
and Aylwin and Duval, JJ. were for affiriniBg tki 
judgment. Consequently judgment was reveneit tai 
given for the pits, (the now resps.). The grunwlaf 
the reversal was, that, as there was no erideneeofbai 
faith| concealment, fraud, or negligeacei and ne pctNf 
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fire was caused bj what was prohibited, the 
loald not lo«e bis iDSorance. 
fis. now appealed to Her Majesty in Council. 
/, Q. C. and Jos, Browne^ for the apps , re- 
Awkrgon V. FiUgeraid, 4 H. L. Cas. 464 ; 
T. Guikridge, 13 Moore P. C. C. 304, 
n Contracts, sect. 193 ; Aroould on Mar. 
. 143, 394, 395, 2nd edit. ; and contended 
rth oondiuoQ absolutelj exempted the corn- 
loss. 

licUor- General (Palmer) and C. E. PoUoek, 

tsps., supported the judgment of the court 

in oonfurmitjr with deciMons of the local 

referred to Stocks v. Cocks, I H. & N. 320. 

Cur, ado, vylL 
1BLM8FOBD delivered judgment as follows : — 
action upon a renewable time policy of in- 
gainst fire, made by the apps. the Beacon 
hre Insurance Company of Lower Cauada, 
resps.' steam-Teasel Tinto, described in the 
* 1} ing at Sorel, to ply between Quebec and 
Lakes ;" and the only question which arises 
i is, whether part of the conditions indorsed 
}olicy enters into the contract between the 
Now the whule difficulty iu tl^is case — if 
e is any difiiculty— has arisen from the oom- 
g a funn of policy for insurance upon bouses 
3gs, and not striking out those conditions 
n the policy which were inapplicable to the 
itter insured ; but leaving the question of the 
I of the conditions to the proviso in the body 
cy to this effect:—" That this policy and the 
hereby made shall be subject to the several 
and regulations herein and hereon expressed, 
lie same are or shall be applicable.'* During 
uanoe of the policy the steamer was entirely 
by fire, and the present action was brought 
e company to recover the amount of the in- 
The declaration, it has been observed, 

the fire having been brought within 
e exceptions which are contained in part 
.h condition, thereby admitting that part 
of the condition enters into the insur- 
e company pleaded, amongst other pleas, 
policy of insurance in the declaration men- 
I made by the defts. under and subject to 
iditions and regulations therein and thereon 
; and among other things, that if more than 
inds weight of gunpowder should be on the 
It the time when any loss happened, such 
not be made good. And the plea averred 
e time the Tinto was destroyed by fire there 
oard the vessel a larger quantity of gun- 
lu twenty pounds weight The parties l^ing 
y the provisions of a provincial statute qnes- 
: submitted to the jury were determined by 
and one of those questions, the only one 
to be considered, is the thurd, viz. : at the 
•aid steamer Tinio was so consumed by fire 
any quantity of gunpowder on board the 
aer, and if so what weight or quantity? 
trial that question with the others was 

to the juj7, and they returned for 
' Yes ; we find that a package containing 
' lbs. of powder was on board as freight, and 
owners of the Sidd steamer were not pre- 
their policy from carrying." It is quite 
is admitted indeed by all the judges, and 
t>e no question about it — that thelatter words 
ding, " and which the owners of the steamer 
recluded by their policy from canyiog," were 
B province of the jury. It was taking upon 
wide upon the construction of the oontracu I 
lat the course in the province in these cases 
jury are requured by the provincial statute 
mdsl verdict— that is, not a fecial verdict as 



the term is understood in this country, but to answer 
distinctly to the different questions which are settled 
by the court to be proper to be submitted to them — is, 
that an application is afterwards made to the court to 
apply the verdict. Accordingly, such an application 
was made by the defts. in the action ; and, in addition, 
there was a motion to strike out the words to which I 
have referred in the finding of the jury. There was, 
perhaps, no necessity for this motion, as the latter part 
of the finding of the jury might have been treated as 
mere surplusage ; but the Superior Court took it into 
consideration, and decided thai the words ought to be 
struck out from the answer of the jury, and then gave 
judgment for the defts. From this judgment there was 
an appesl to the Court of Q. B., and after argument 
the court was divided, three judges being in favour of 
the resps., and two in favour of the apps. The judg- 
ment of the Superior Court being also in favour of the 
apps., there has been an equality of opinion amongst 
the judges who have had to decide the question in the 
courts of the province. Two of the judges, the Chief 
Justice and Judge Mondelet, who were in favour of the 
resps., were of opinion that the word " premises'* wa» 
applicable, in the 7 th condition, to the case of a steamer, 
but tiieir decision proceeded on the ground that a policy 
of insurance was a conirat aUaioire which must be can ied 
out in good faith, and that the company could not be 
relieved from their responsibility to answer for the 
loss without proof of deception and fraud, and a fur- 
ther proof that the fire had extended by reason of 
more than the limited quantity of gunpowder being on 
board. There was not the slightest ground for sug- 
gesting any deception or fraud on the part of the ooai- 
pany \ and as to its being necessary to give proof that 
the fire had extended by reason of a breach of the con- 
dition, this seems to introduce into the contract an 
entirely new term. It is important to observe, that in 
this very 7th condition there are instances in which 
the company have expressly stipulated that they shall 
not be tiable for any loss or damage which has been 
occasioned by or through certain circumstances, as ex- 
plosion in one case and the use of camphinis in another, 
thereby distinguishing in terms between those nsea 
where the loss must be brought home to the specified 
cause, or to the use of the prohibited article, and the 
case in question of their not being answerable where 
there are more than 201bs. weight of gunpowder on 
board, whether it has occasioned the loss or not. 
Badgley, J., in part of his judgment, seems to think 
that the condition is not applicable at all to the case 
of a steamer, but at the close of it ho takes a different 
view, and says the contract may be fairly read as 
follows : — ** We will insure youi freight steamer ; we 
know that gunpowder is an article of freight and trans- 
portation in steamers ; but if you keep on board for 
use more than 201be., and the vessel take fire, we shall 
not be responsible for the loss." Here, again, the contract 
is construed against the company by the introduction 
of words which entirely change its meaning and effect, 
and an absolute prohibition against having more than 
a certain quantity of gunpowder on board is rendered 
inapplicable by inserting the words "for use" into 
the condition. In the argument before their Lordships 
it has been contended on the part of the resps. that 
from the use of the word ** premises" the parties could 
not have intended that the part of the 7th condition 
in question should apply to the steamer insured ; and 
that there were extrinsic circumstances to show that it 
could not have been in the contemplation of the 
parties that the word ** premises ** should be sounder- 
stood. In order to construe a term in a written instru- 
ment whoe it is used in a peculiar sense differing from 
its ordinary meaning, evidence is admissible to prove 
the pecoliar sense in which the parties understood tiie 
word, but it is not admissible to oootradictor vaiy wImI 
is plain. Now the word " premise^" iltJbm^k ' 
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popular language it is applied to buildingSf in legal 
language means ** the subject or thing previously ex- 
pressed,'* and the question here is, in what sense this 
word is used, which must be gatiiered from the con- 
tract itself, and not from any external evidence. As 
Lord Denman says in the case of Hickman v. Carataira^ 
■6 B. & Ad. 663, **the queBtion in this and other 
^ases of construction of. written instruments 
is not what was the intention of the parties, 
but what is the meaning of the words they 
have used.** Supposing, however, that evidence was 
admissible in this case for the purpose of proving 
that by the use of tiie wurd ** premiss ** the parties 
did not intend to include the steamer, the subject- 
tnatter of the insurance, what is relied upon appears to 
be entirely insufficient to render the condition inap- 
plicable. It is said that the insuranoe was upon a 
trading steamer; that it was the usage of steamers of 
this description to carry gunpowder on freight ; that 
this was known to the company, and therefore it must 
be taken that they did not mean to include this portion 
«f the 7th condition in the insuiance. But assume that 
it was notorious to the company that it was the nsage of a 
steamer of this description to carry gunpowder upon 
freight, why should they not, for that very reason, 
desire to limit their risk by preventing more than 
20lbs. of such a hasardons article being carried at any 
•one time ? If the condition is not to be considered 
part of the contract, this strange consequence will 
follow : that it being clear to the parties insured that 
the company desired to guard themselves in the case 
'Of houses and buildings from the hazard of there being 
upon the premises at any one time more than a 
•limited quantity of gunpowder, and having excluded 
gunpowder altogether from those haxardous risks, for 
which an additional premium is to be paid, the 
•eoDditions stating that gunpowder under no dr- 
enmstances is to be insured, this steamer might, 
during the whole continuance of the policy, cacry 
backwards and forwards cargoes of gunpowder, 
the company receiving no premium for the addi- 
tional risk incurred, and in case of the vessel taking 
£n and being burnt, though not originally by an ex- 
plosion, but of course the gunpowder contributing 
materially to extend the fire, the company would be 
answerable for the loss. The question is, whether, 
assuming under these circumstances that it was more 
probable that the prohibition with regard to the 
amount of gunpowder should be included in the con< 
tract between the parties than not, whether the 
word ** premises " must not receive a reasonable con- 
struction, which would make it apply to this particular 
contract. Now, it is quite clear that the popular 
sense of the word is excluded, because there are no 
buildings to be insured. Then it only remains to give 
it that meaning which the reasonable construction of 
the contract requires. Judge Mondelet says, that 
^' the form of the policy is one which should not have 
been made use of relative to a steamer. But, inas- 
much as thb policy, though improper, has been ac- 
cepted by the insured, and they must be taken to 
have read it since they have signed it, it is right and 
jnst that the word ** premises" should be inter- 
preted against them, and adjudged to refer between 
the parties to the steamer, which was the object, the 
sole object insured." If then this condition is ap- 
plicable to the subject insi;red, the only queotion 
which arises upon it is, whether the facts bring the 
case within the eondition upon which the finding of the 
jury, that there were at the time of the fire more 
than twenty pounds weight of gunpowder on board is 
conclusive. Under these circumstances it is quite 
immaterial whether the fire was or waa not occasioned 
by more than the specified quantity of gunpowder 



adverted to of the effect of deviaftioB opoo nurai 
insurances are good illustratious of ths way m vlieh 
parties are bound by contracts of this descriptian. It 
is familiar law that a wilful deviation, althoigh tki 
loss is not occasioned by or attributable to it, exooentci 
the underwriters from liability. So, again, take tGfii 
policy. We know that in England tbaae poGda 
invariably contain a stipulation that the assured is net 
to go beyond the limits of Europe. Now if the part; 
insured goes, even for an instant, ont of Europe, 
though without the least injury to bis heahh, this ooi- 
dition of the policy attaches, and the policy beoooM 
void. This being so, all that remains for thev Lni- 
ships to say on the present occasion is, that it hmg 
admitted that this condition is applicable to the esM 
of the steamer, the subject insured, and it hsfiig 
been found tttat the condition has been broken, dii 
judgment of the Superior Com t was a correct jndg- 
ment, and tlie judgment of the Gonrt of Q. 1^ 
reversing tliat judgment, cannot be supported, 'ner 
will, therefore, recommend to her Miyesty thst tki 
judgment of the Court of Q. B. be reversed, and tki 
judgment of the Superior Court be affirmed, and tlut 
the reaps, should pay the costs in the Q. B., snd ths 
the cosU of this appeal. Jttdtfment revenei, 

Apps.' attorneys, MUler, Horn and Murrmf, 
Besps.* attorneys, Bitehoff^ Coxe and BompoB, 
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Saturday, Jan. 17, 1868. 

Adams v. Kaukikzis. 

Ship — PoUcjf of uuurane€ — Conatmeiiom — Attad 

or conttryetive toUU lou. 
By a poUcy of inswance a ihip wu imamred ** agmA 

total loaa" only. She auatamori damngo to an asUd 

which amounted to a eonatrticHioetotailoaa: 
field, thai a conatructive total lota waa, eqmatty «dl 

an aclval total tbaa, within the meamng of the 

policy. 

This was an acUon by a shipowner against an under- 
writer on a policy of assurance for 1200/., effected oi 
the ship Siuan, from Llanelly, in Carmarthenahire, it 
Teignmouth or Exmouth, in the county of Devon. Tbi 
policy was expressly declared to be ** against total to'* 
only. 

It appeared at the trial that, the Tessel b«ng dk 
and out of repair, she took in a cargo of ooab it 
Llanelly and proceeded safely to Teignmouth xi««t 
where she was to discharge cargo and be repaired; bit 
that, when the tide fell, she dropped over on her wk, 
and was so much injured that her repairs wonM art 
more than her worth when repaired. The v iisi el vtf 
therefore sold fur 310/., and an action brought xifm 
the policy. 

The cause was tried before Williams, J., at txM 
spring assises. The jury found that there bad bcoit 
constructive total loss, and gave a veidiet for the pit 

M. Smith having in Michaelmas Term obtantd i 
rule calling on the pit to show caose why tiienibodl 
not be a nonsuit against him, or a verdict entetcd At 
the deft, on the ground that a oonstroetive totslbS 
was not within the meaning of the policy, 

Watkin WUliama (Sir F. Slade with hua) iw* 
showed cause against the rule. — If this were a p^ 
in the usual form, being simply against a loss of tfes 
vessel, there is no doubt that the plL could fasit it- 
covered upon it; and the question is whether, thi 
words of the policy being restricted as against "tflbt 
loss" only, and the jury having fomd &at there kil 
been a constructive total Ims, the pit is ben ^^^^ 



being on board. The parties have agreed to this as a I to recover. Is a constructive total ^ . 

.condition in the policy, and the cases which have been | which this policy is made ? It is contended thst it ^ 
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C. J. — The qaestion b<rre is, what is the 
; of '* trtUl 1(M8 " in this policy. It is purely a 
I'of law.] The wurds used cortr both kinds of 
is; that is, actual total loss and constructive 
a. He referred to 

Amoiild on Marine Insnranee, 107, for the 
definition of what in total loss ; 
iM r. Smith, 9 C. B 94 ; see judgment of Manle, 
J. therein; 

ux y. Saloador, 3 Bing. N. C. 286. 
uiith and Kardake in support of the rule. — 
derwriter here entered into a limited contract, 
the asual general contract of inisurance on the 
Policies generally are against partial or total 
at partial loss is here excluded. The under- 
ntended to exclude all question of repaiis or 
!tive tijtal loss, engaging only to pay in the 
' an actual and entire total Iom. The words 
pressly intended to hare operation only against 

total loss. There has here been no total loss, 
n the sense of a constructire total less, and that 
ithin the protection of the policy : 
Irnould on Marine Insurance, 1086, par. 386, 
referring to a ease in Moo. & R. 94. 
;, G. J. — I am of opinion this rule should be 
ed. I feel some difficulty in expressing my 
it. The question here raised is, whether this 
ttal loss of the siiip within the meaning of the 

The jury answered the questioa in the 
[ye. The point is then brought before the 
bother this was such a loss as is within the 
m of the policy. Now, the policy is agaiuHt 
ss, and it is clear there was a constructive 
IS, and tiiat we think is within the meaning 
policy. This being so, the rule will be dis- 

lAMs, J. — I am of the same opinion. If the 
of the insurer had been that which has been 
id for by Mr. Smith, it would haye been easy 
to protect himself by a better form of ex* 

.Bs, J. — I am entirely of the same opinion. 
TWO, J. — I concur with the rest of the court in 
that a oonstmetiye total loss is within the 
; of this policy. Rule ditcharged, 

Monday, Jan, 26, 1863. 

OTT AND OTHERS V. ClBOO AND OTHERS. 

of turnpike toib compounding — Right to do so, 
'L hired tome turnpike tulle for three gears 

the trustees, and, as such lessee, entered 
m agreement vith the deft, for a composition 
Is talis for that period. The dffl, afler- 
s refksed to carry out the terms of the agree- 

lehereiqMn the pit, brought his action for the 
h, the dtft. demurring on the ground that such 
jreement vias contrary to law : 
iat such a composition, by a lessee, was not 
I and therefore that the action would lie against 

was a demurrer to the declaration, 
ledaration stated that before and at the time 
oaking of the agreement hereinafter recited, the 
repoasessed of certain collieries and a certain farm 
I in the township or division of Kbsworth, in the 
if Myddleton, in the coimty of Lancaster, and 
I. and their customers were in the habit of 
Brtatn roads called the Bamford turnpike-roads 
rts laden sod unladen, coming from and going 
lid collieries and farms, psying toll for such use 
in tompike-gates belonging to the trustees of 
. Bamford tnmpike-roi^B, to wit, Half-acre, 
UTOw-lsne, Heywood-lane-snd, Fairfield gates, 
dsfts. had become and were the lessees and 
men of the tolls of the said Bamford 
Mwda, aad theitnpon, on the ftth Msy 



1862, it was agreed by and between the pits, 
and the defta. that, in consideration of 29R I5s, 
to be paid by the pits, to the defts. by quarterly 
payments, the pits, and their customers going to and 
from their said collieries and farm, should from and 
after the making the said sgreement have the right of 
puising through Half- acre, Wheelbarrow- lane, Hey- 
wood-lane-end, and Fairfield -gates with carts and other 
coiivejances, laden or unladen, until the 1st April 
1865, free from all toll, and that the chain horses 
should have the right of helping up the carts at Simp- 
son Gluugh as then used. And the pits, have in all 
respects performed their part of the said agreement, so 
Hs to entitle them, and all things and conditions have 
happened and been performed which were necessary to 
happen and be performed to entitle them to have the 
said agreement of the defts. performed by them ; yet 
the pl.'s. and their customers going to and 
from the collieries and the said farm, by the default 
of the deftd. in that behalf, have not had or been 
suffered or permitted by the defts. to enjoy, nor have 
they nor are they suffered or permitted by the 
defts. to enjoy the said right of passing through 
Half-acre, Wheelborrow-lane, Hey wood- lane-end and 
Fairfield-gates aforesaid with carts and other conveyances, 
laden or unladen, free from toll, according to the said 
agreement of the defts.; but on the contrary thereof, after 
the making the said agreement, and before this suit, 
drivers of the carts, &c., of the pits, and of their cus- 
tomers, going to and from the said collieries and the 
said farm, laden and unladen, have been and were, by 
the default of the defts., prevented and hindered from 
passing through the several gates aforesaid free from 
toll ; and have been and were compelled, by the re- 
spective collectors of the tolls, &c, to p^iy tolls for the 
said carts and other conyeyances respectively ; whereby 
the pits, have been compelled to pay divers sums of 
money for and in respect of, and have been, and are, 
compelled to sell the coals from their said collieries at 
a less price than they otherwise would and might have 
dune, and might and would do, and are prevented from 
carrying on their trade and business at the said col- 
lieries and at the farm in so beneficial and profitable a 
manner as they otherwise would and might have done, 
and might and would do, and have incurred a great 
loss and inconvenience. And the pits, also sue the 
defts. for money payable by the defts. to the pits, and 
for money had and received, and the pits, claim 500/. 
and a writ of injunction to restrain the defts. from 
the repetition or continuance of the injuries above com- 
plained of, and other injuries of a like nature. 

Pleas :— 3. To the first count, that the said tolls, 
which the pits, and their customers have been ind were 
compelled to pay, were, at the time of the making of 
the said agreement, and of such payments respectively, 
such tolls as were authorised and directed Vj be taken, 
and the same were demanded and taken by and by 
virtue of the particular Turnpike Acts in force relating 
to the said Bamford turnpike-roads, &c. 5. That ihe 
said first count is bad in subsUnce. Demurrer and 
joinder in demurrer. 

The ground of demurrer was, that such an agree- 
ment was contrary to law. 

Manisty (HoU with him), for the pits., referred to 
1 8 & 14 Vict. c. 87 (loc and pers.) ; 8 Geo. 4, c 126, 
ss. 42, 55 ; 4 Geo. c 95, ss. 1 1, 13, and contended 
that as the trustees let the tolls for three years, there 
was nothing in the Acts to prevent the farmer from 
making what bargain he liked ; the sole object of the 
statute being to prevent the collectors of the trustees 
from taking such tolls as they ought not. 

MeUish {Griffith Williams with him).— There are 
these two enactments, and by taking them together 
the oourt is to determine whether the fanner can 
enter into a composition lOr more than a year^ as h^ 
the last Act the traaltwa m cs^iraB^i VmA taN. \a 



274 



MAHITIME LAW GA8ES. 



Adm.] 



The Atlahtic 



• «Dter into a compomtion for mora than that time. No 
^oabt the collector of the tnutees would be liable to a 
■ penalt/ if be took more or leas than the authorised 
toll ; and we find bj sect. 53 that the same penaltj 
ia imposed on the farmer. He referred to 
Peacock ▼. HarrUy 10 East, ItH. 

Eblb, C. J. — I am of opinion that the pit. is 
entitled to our judgment in this case. He has made 
an agreement, and then is nothing on the face of it 
Trhich would enable me to say that it was unlawful in 
any respect. The question turns upon the point 
whether thera is anything in sect. 55 of 3 Geo. 4, 
c 126, which would by implication operate as a pro- 
hibition of such a contract. That section contains a 
prohibition to collectors to take more or less than the 
specified toll from any one passing through their gate, 
and it is contended that such a composition would 
amount of necessity to more or less than would be paid 
if the tolls were demanded and paid each time they 
became due. But that construction seems to me to be 
strained, and that the prohibition was intended to pre- 
▼ent collectors from demanding from the public more 
than was right; and also, where the tolls were not let, 
to prevent the collectors employed by the trustees from 
taking too little. In 13 Geo. 3, c. 84, which was 
repealed by 3 Geo. 4, c 126, there is a cUuse pro- 
hibiting both trustees and lessees from making compo- 
sitions for tolls ; but by sect. 42 of the latter Act, 
trustees are prohibited from making compositions for 
more than three years ; but no mention is made of 
Jessees. Then, by sect 13 of 4 Geo. 4, c 95, it is 
enacted that ** the trustees and oommissionere of every 
turnpike-road may from time to time, as they shall 
see convenient, compound and agree for any term 
not exceeding one year at any one time ;*' but again 
there b no provision as to lessees, and it is clear to 
me that the proper inference to draw from these 
statutes is, that the prohibitions were not intended to 
-sxtend to lessees. Then the trustees have by sect 55 
of the same Act the power of protecting their interests, 
as they can, when letting the tolls, impose conditions 
which will have that effect 

WiLLiAics, WiLLBS and Keating, JJ. concurred. 
Judgment for pUt, 

Attorney for pits., Gto, Greentoood. 



ADMIBALTY C0T7BT. 

Seportedby ROBUT A. PancHAan, D.C.L., Barrlater-at-Law 

Tuesday, Deo. 2, 1862. 

(Before the Bight Hon. Dr. Lushinoton.) 

The Atlantic. 

Matter't Vfaget^I>runkenne$e—Error in judgmetUr— 

Loss of ihip't boat, 
Conttant, but not occaeionalj drunkenness works a 

forfeiture of wages. 
Though the master may have committed an error, and 

in some circumstances a gross error, of judgment, 

his wages will not be thereby forfeited, 
Semble, the loss of the ship's boat may, if ascribed to 

the master's intoxication, work pro tanto a forfeiture 

of wages. 

This was a cause of subtraction of wages, and was 
•hrought by IsabelU Brock against the deft, who 
was owner of the barque Alhudic, The deceased 
was hired in Sept 1861 to serve as master of the 
barque on a voyage from London to Dantzic and back 
at 9^ per month. On the 22nd Oct. the vessel 
arrived at Dantzic, and on the 8th Jan. 1862 the 
deceased being on his retnm voyage was drowned off 
Elainore. The claim of wages amounted to 30iL 6*., 
and had been (under the provisions of the 189th 
-■ection of the Merchant Shipping Act 1854) referred 
^ this court by the magistrates of the Thames 
Police Court, as it involved a question of acooant 



The claim was resisted bj the deft, en tk 
the negligence, intemperance and masBSod 
master, whereby, as the deft alleged, at 
boat were lost, and the return voyage hn 
tracted by one month, to the deltas detiii 
widow was examined in support of tlie da 
mate and the second mate (Mills) oo behalf 

Dr. Tristram argued the caae for the pit 
The Camilla, Swab. Adm. 312. 

Clarkson for the deft 

Dr. Lushinoton.— I am of opiuioo tk 
very grave distinctions between the case vb 
are suing for their wages, and where masters 
to obtain the recovery of their wages in thb 
is admitted that Brock was in command 
during the time for which the wages an d 
up to the period when he was imfortonafei 
at EUioore. The services are admitted, bi 
thereto, charges are set np— one of miaeo 
of drunkenness ; and the other, I hardly k 
describe it otherwise than aa erroneona jndg 
management of the ship, and the steps he w 
taken .with reference to his duty as ma 
respect to the charge of drunkenness the 
bear in mind, before it oonsidera the eviden 
present occasion, in what situation the pU. 
this case. The master is gone to his laat i 
the pit., as the widow, haa very little meani 
what took place during the voyage, it 
expected that she conld enter into an invei 
produce witnesses as to what his ooudoct i 
nore or Dantzic The case, therefore, enti 
upon the evidence for the defi., and noti 
that it ought to be considered with due r 
difficult circumstances in which the pit is 
certainly of opinion that the charges o 
drunkenness are satisfactorilj proved; 
that all the cases show that occasional 
does not work a forfeiture of wages. Com 
enness does, or nonperformance of duty m 
Admitting, therefore, the fact to be thi 
occasional intoxication — ^but to what degr 
has not SAtisfactory evidence — it would not 
with law or justice that I should pronounce 
be forfeited on that account. The next d 
the master might have left Dantzic at a 
period ; that the ship was laden, that she 
prosecuted her voyage with much greater > 
arrived at the port of destination with grei 
and, of course, have saved great expense t 
Upon what ground is that charge founded 1 
been shown to the satisfaction of the coo 
master had indulged in habita of intoxicat 
was not unable, but unwilling, to quit 
Dantzic, I should have been of opinion that 
was one of the gravest character. No sod 
before me, and 1 know not for what reasoo 
refused to perform his voyage. The utmo 
which the evidence enables me to go is, tha 
some error of judgment on Lis part but I do 
mala fides on the part of the master in not 
his voyage. It was for hb interest, and Us 
owner, to do it with all expedition. Wbethi 
a want of water or any other drcnmstaiu 
appear in this case, for it is not shown th 
dreumstances were so entirely out of ths v 
master might not, for prudent reasons, tab 
he did. But be the oontraxy so, I repeat y 
in the case of the Camiila, that the cooit 
hold a master responsible for an error in ja 
in almost every case that comes into this* 
long voyages, some of them extending oreri 
and in every part of the globe, have J 
instances must ocoor over and over sgain ii 
master may have committed an error el jn4c> 
some oases of grots error too. 1 donothdd 
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IT an «rror of judgment of that deieriptioiL 
d indeed the only caae Againi t the master, 
TO been that be, on the ereniag of the 8tb 

> go on shore at Elsinore for the purpose of 
▼isbns. (I hare before me the dlcud log, 
le best evidence the oonrt can have of the 

Whether he might have gone the next daj 
laterial, and it is not shown, or attempted 

that at that time there was an error of 
his going on shore to obtain provisions. It 
t the time, bnt it was not shown that 
:h a degree of ronghness as to render it 

to do. He went on shore, and then 
de A Dutch vessel, for what particular 
not appear, but a certain portion of the 
d a keg of liquor, according to the teati- 

mate, but not according to the official 
on board, and he remained there several 
: alone I cannot call a dereliction of doty, 
tout knowing what the reason was, I can- 
lereliction of duty to go on board a Dutch 
pears from the evidence that the master, 
ted the vessel, was to a certain extent in 
toxication, and of course the court looks 
ith great disapprobation and sorrow in a 
kind ; but the real question I have to 
whether that was or was not the occasion 
r the boat It appears the weather had, 

extent, become mild, and that enabled 

> the Dutch vessel and proceed to the 
he commanded, which lay at some dis- 
Br. The weather, it appears, grew rough, 
from the evidence that, just at the time of 
the vessel, there came a very violent gust 

1 consequence of which was the water 
e boat and the boat was upset, and the 
ffered an opportunity of escape, but what 
^ Never mind me, take care of the boat" 
e master*8 intoxication was the cause of 
lat boat, I think is clearly not proved by 
(, but, on the contrary, is disproved, 
»sion of the loss of the boat was the 
)f wind which occasioned the catastrophe 
of the master, and I think that his own 
rs that he was anxious to preserve the 
lis owner rather than bis own life. In 
dn such a charge of misconduct against 
the loss of a boat, the evidence mnst be 
(x>kiog at the whole of this case, I am of 
there is not enough proof to enable the 
ounce against the daim of the master, or 
forfeiture of the wages has been proved. 

PlL^t claims pronovnced/ar vfith costs. 

K U and IS and Dec. 2, 1862. 
the Right Hon. Dr. LusiinroTOM.) 

The Wild Rahoer. 
'British and formgn vessel — LmiUd 

UabilUy. 
law of unlimited Uabilitjf in case$ of 
stiQ binding upon the Court of ddnUraUy, 
far as such law has been modijied by 

nt law of the Court of Admiralfyf the 
a vessel doing damage were responsible 
loss occasioned by such damage : 
\sianding the Acts in Jorce for the Umi- 
tuch liabiHtyt thai the ancient rule is still 
to the case of damage done by a for^gn 
British vessel on the high seas, 
8, c 1&9 (<Ae first statute which af 
dtedUtAility in eases if damage by ships)^ 
ied to foreign vessels. The case of the 
3 Bagg, 169, expkdi^ 
utt of AdmMiy in its instaneejurisdic- 



the common and statute law of this country^ andnoi 
international law. 
Even though by the American law the owners <f a 
British vessel which has caused damage would, if ' 
sued in an American court, be entitled to the ben^ 
of limited liability^ the High Court of AdmiraUy of 
England cannot, on the principle of reciprocity, 
give the owners of on American vessel, sued in 
the High Court of Admiralty of this country, the 
ben^ of our municipal laws Itmiting Uabdity, 
With reference to foreigners, the Pilotage Acts bear 
a different relation from that which appUes to 
limited liability m cases of damage. 
On the 3rd Jan. 1862 a collision took place on the 
high seas between the Wild Ranger, an American' 
vessel (belonging to Boston, in the State of Massa- 
chusetts), and the British ship Coleroon; and on 
Jan. 11th the owners of the latter vessel instituted a 
cause of damage in the sum of SSOOiL against the Wild' 
Banger and her freight and arrested her; and on 
Jan. 14 bail was given on behalf of her owners, and 
she was released. On Jan. 18 another action in the 
sumof 9000/L was iostituted against her on behalf of 
the owners of cargo on board the Coleroon at the time of 
the collision, bnt in this action the owners of ihe WHd 
Banger left her under arrest 

On the 27ih ^eb. 1862 the court, assisted by the 
Trinity Masters, held the Wild Banger to bUme 
for the oollision, and the defts. (the pits, in this canse)- 
thereupon filed a petition stating the above facts, and 
claiming the benefit of the limit^ liability provided by 
the 9th part of the Merchant Shipping Act 1854, and, 
as to the power to enforce it in this court, by the 
Admiralty Court Act 1861, s. 13. The plU. sLso 
pleaded the law of America as giving a similar- 
remedy in like cases, and contended that the doctrino- 
of reciprocity was therefore applicable. 

The following are the sections of Acts of Parliament 

and the Acts of Congress relied upon in the case : — 

Merchant Shipping Act 1854 (17 & 18 Vict c 104)r 

Sect 504. No owner of any sea-going ship, or share 

therein, shall, in casee where all or any of the foUowing^ 

events occur without his actual fault or privity (that is- 

to »7) 

Where any damage or loss is caused to any goods, 
merchandise, or other things whatsoever on board any 
such ship; . . . 

Where any loas or damage is, by reason of any such 
improper navigation of such sea-going ship as afore- 
said, caused to any other ahip or boat, or to any goods,, 
merchandise, or other things whatsoe?er on board auy^ 
other ship or boat; 

Be answerable in damages to an extent beyond 
the value of his ship, and the freight due or 
to grow due in respect of such ship during the- 
voyage which at the time of the happening of any such- 
events ss aforesaid, is in prosecution, or contracted fox, 
subject, &C. . • . 

Sect 514. In cases where any liability has been, or is 
alleged to have been incurred by any owner in respect 
of . . damage to ships, boats, or goods and several 
claims are made or apprehended in respect of such 
liability, then ... it shall be lawful m England 
or Ireland for the High Court of Chancery . . • 
to entertain proceedings at the suit of any owner, for- 
the purpose of determining the amount of such lia- 
bility, subject as aforesaid, and for the dbtribotion of 
such amount rateably amongst the several claimants,, 
with power for any such court to stop all actions and 
suits pending in any other court in relation to the same- 
subject-matter; and any proceeding entertained by 
such court • . • may be conducted in such man- 
ner and subject to such i^nlatkms as to making any' 
persons interested parties to the same, and as to tho 
exclusion of any cUimimts who do not oome in witldn 
a oertafai time, and as to requiring leaiiritj fraoDL thft- 
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owner, and as to pajmeni of ooata, aa Um oouii thinka 
jnat. 

Admiralty Govt Act 1861 (24 Vict c 10), a. 13.— 
WheneTtr anj ahip or YeaaeU or tlie proceoda thereof, 
are under arreat of the High Court of AdminUy, the 
aaid ooort aball have the aame powera aa are conferred 
npon the High Ck>iirt of Chancery in England, by' the 
ninth part of the Merchant Shipping Act 1854. 

Statute xliii. paeaed by the Congraea of the United 
Statea io the year 1851: 

Seat. 3. Tba liability of the owner or owners of any 
ahip or Teaael for any embesalement, loaa, or deatmo- 
tion by the master, o£Scera, marineft, paaaengera, or 
any other person or peraons, of any property, goods, or 
merchandiae shipped or pot on board of aooh ahip or 
ve88«l, or for any loaa, damage, or injary by collision, 
or for any act, matter, or thing, loaa, damage, or for- 
feiture done, occaakmed, or incurred without the privity 
or knowledge of anch owner or owners, ahall iu no case 
exceed the amount or Taloe of the interest of such 
owner or owners respectively in such ahip or Teasel, 
and her freight then pending. 

Sect. 4. If any auch embeszlement, lose, or de- 
atruction tthall be suffered by sereral freightera or 
owners of goods, wares, or merchandiae, or any pro 
perty whatever on the same voyage, and the whole 
value of tiie ahip or veaael, and her freight fur the 
voyage, ahall not be anfficient to make compensation 
to each of them, they ahall receive compenaation from 
the owner or ownera of the ship or vessel in proportion 
to their respective leases; and for that purpoM ttie 
aaid freightera and owners of the property, and the 
owner or ownera of the ship or vessel, or any of them, 
may take the appropriate proceedings in any court, fur 
the purpose of appurtiomng the sum for which the 
owner or ownera of the ahip or vessel may be liable 
ainongat the partiea entitled thereto. AnJ it bhall Ira 
deamed a antficient compliance with the requirementa 
of thia Act, on tne part of such owner or owners, if he 
or they sliall tranafer his or their interest in sunh vessel 
and freight for the benefit of such claimunt8, to a 
trustee, to be appointed by any court of cumpetent 
jurisdiction, to act aa such trustee for the person or 
persons who may prove to be legally entitled thereto, 
irom and after which, transfer all chuma and proceed- 
inga againat the owner or owners ahall ceaiie. 

Cleasbf^ Q. C. for the owners of the Wild Ranger. — 
Even though the Merchant Shipping Act 1854, so far 
as it purports to regulate the conduct of men or ships 
on the high seas, is not applicable to a collisiun on the 
high seas where a toreigner is concerned, yet inasmuch as 
the present case is one of remedy, and the 9th part ot 
the above Act deals only with auch questions, that Act 
is applicable in this instance. The words of the statute 
are large enough (definition of **ahip " a. 2), ** ^Master 
of a ahip i*' sect. 191 held applicable to foreign ships: 
(The Miiford, Swabey, 362.) The LegiaUture intended 
this Act to have a more extensive operation than the 
previous Act limiting liability (53 Geo. c. 159), as that 
Act waa pastted, aa appeara by the recital, for the 
'* benefit of British ahipping.'' Whatever relates to the 
remedy or the extent of the remedy is to be deter- 
mined by the iex/orif which should not be restricted 
exclusively to matters of form. The proviso con* 
tamed in the 504th section is not intended to limit the 
extent of the statute, but to provide a convenient 
standard in a particular case which does not arbe 
in thia inatanc** ; but that section ia now repealed by 
the Merchant Shipping Act Amendment Act (25 & 26 
Vict. c. 63, s. 64), the language of which, '* ownera 
of any ship, whether Britiah or foreign," shows that 
such a question aa the present ia oae of procedure. 
The doctrine of reciprocity is applicable to the present 



Wambey^ aame side. — The claim of the pits, is one 
arising ex delicto and not ex contvaciu, and di^rent 



considerations apply in the one case ffom tko 
apply in the other. In the oaae of 
aaaomed that it was the miud and 
partiea that ita validity and the rights under it 
be determined by the lex loeL The dbqusit 
Story and other jurists on the applicabiUtj ef 
hci are founded on the exiatenoe of a ooatract. 
arguments do not tench the present qnestaon, i 
one of tort, not of contract. They agree in the 
a contract that the remedy ahonld be aooordioj 
Uxfori^ and what does the word ** remedy" imp 
means reparation for wrong, and ia not restricte 
mere forms of law and mode of judicial pn 
Thedaim of set-off, though not adniisslble by 
loeiy is recognised in our courts as pert of the : 
Preaeription also depends on the ka foru 
parties by the lexfbri are liable to arrest and in 
ment,;though they are exempt by the law of the 
contract : (Story*s Conflict of Laws, lat edit. | 
And these are mattera that touch the merita, i 
involve the liability of the partiea, and the 
question is purely one of extent of liability, 
cisions in the ZoUverem and the Saxoma are I 
on different principles. These cases decided tl 
duct and regulation of vessels on the high sea 
it is essential to the safety of navigation that i 
rulea should prevail. The caaea affecting the 
sibilityof pilots are analogous to the preseat 
( The ChrUtiana, 2 Hagg. 188 ; The Femon. ! 
of Cas. 280 ; The Duches$ de BrabmU, 3 Sara 
lytoking at the magnitude of our oommerdal 
this Country, would especially be benefited bj 
ing the principle of reciprocity adverted to I 
Stowell in the Carl Johanit^ cited in the Gi 
3 Hagg. 187. 

AspmaU and V. LutkinffiOH contra. — As 
ciprodty, tho pita, have simply pleaded the A 
law, and not that it is identical in thia respc 
firitiidi law. Nor are they alike. If the valo* 
ship doing the damage is by American law es 
at the value at the time of the arreet, their Ui 
be different to oura, which eatimatea such vslui 
the moment before the colliaion. By our 1 
liability attachea with respect to each ooilisi 
their law the owner escapee all liability by al 
ment. Our law gives a remedy in priority in 
lo.ss of life ; their law no redreaa whatever. T 
of proof that the laws are identical resta with tl 
and they have not discharged that burden, 
question whether the present case b one of 
was decided in the similar case of Cope v. £ 
The extent of jurisdiction exercisable under i 
part of the Merchant Shipping Act 1854 is del 
sect. 502 (the first section of that part) as *' tl 
of her Majesty's dominions." 

£. C. Clarkson fur owners of cargo on be 
CoUroon, 
The following are the caaea and treatises citi 

The Mitford, Swab. 362 ; 

General de Coln^ lb. 9 ; 

r/ie Vernon, 1 W. Bob. 316; 

Storv's Conflict of Lawa, 336, 423, 51 
575, 577 ; 

Rvgglea v. Keeler, 3 John. 263 ; 

Cope V. Doherty, 4 K. & J. 384 ; 2 De ( 
626; 

General Iron Screw Company ▼• Sdm 
IJohn. &U. 180; 

Zollvert'm, Swab. 96 ; 

The GirolamOf 3 Uagg. 169 ; 

Tfte Carl Johann^ cited in The Dundee, 
109; 

Duchesee de Brabant^ Swab. 264 ; 

The Saronia, 31 L. J., N. S., 201 ; 

CenercU Steam Navigation Company v. 
IIM. & W.895; 
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Don ▼. Uftpmaim^ 5 CI. & Fin. 1 ; 
I>e La Viga w. Viaima, 1 B. & Ad. ; 
Lopeg V. Bunlem, 4 Moo. P. C. C. ; 
Pftnon*8 American Lav, p. 404. 
»r. LcBHiNOTox. — ^Tbe qoestion to be decided in 
CMS arises oat of drconutances which are brieflj 
dearljT detailed in the petitioD filed March 10, 
9, and to that petition I will refer. That petition 
» thai the collision took place between the Wi/d 
^er, an American ship, and the British ship 
iToom, on the high weas, about thirty miles S.S.W. 
he Scillj Isles. Then it states that there was a 
m of damage. It sUtes further that bail was 
n: and it states that another action, on the IStli 
1862, was entered against the Wild Ranger and 
fraght, in the sum of 9000/., on behalf of the 
BTB of the cargo, and that she was again arrested ; 
00 freight was earned, and that the sums of 
CK and 90002. together far exceed the value of the 
oL Then it saja that the court, in and bj its 
rment, pronounced on the 27th Feb. 1862, held 
tli0 Wild Ranger was sole!/ to blume for the col- 
li. And here comes the essential part of this 
nnsnt — *' that b/ sect. 504 of the Merchant Ship- 
Act 1854, the owners of the Wild Ranger are 
uiswerable in damHges to the pits, in the above- 
tioned actions 'o an extent bejond the value of 
r Mid ship the Wild Ranger,*" and then the 
•r is, that the proceeds shall be rateably distributed 
ngst those who have suffered bj the collision. The 
tfon, therefore, for the decision of the court is this 
bsther, where a foreign ship has been in collision 
lis high seas with a British vessel, and found by a 
bh Conn of Admiralty to blame for that collision, 
the amount of damages incurred exceeds the value 
;lw foreign ship and freight, the owners of such 
gn ship are entitled, by virtue of the 504th section 
be Merchant Shipping Act, to be relieved from 
responsibility beyond the value of the ship and 
jilt ? I say by virtue of the Merchant Shipping 
because that is the first question ; and it is the 
qoestion specifically ststed in these proceedings. 
« all the questions which I have stated, in order to 
g the matter before the court, must be distinctly 
e in mind. It is a question of very considerable 
kftence, and has been carefully and ably argued 
79 the court. I propose to take the case in the 
wring course :— First, to consider the cases which 
been cited as relevant to the subject under con- 
"^tion ; and, secondly, to refer more particulariy to 
fetatotenpon which reliance has been placed. Con- 
"i^^ons of no small magnitude and some difficulty 
JiTolved in this investigation, especially with refer- 
to the operation of the British statutes upon 
^ vessels. Let me fir»t state what has been de- 
1. In Cope V. Dfthertg, it was decided that, where 
'Uision had taken place between two foreign vessels 
»1m high seas, the owner of that one of the two 
(0 veaseb which, by a suit instituted in this court, 
been fonnd to blame fi*r the collision, was not 
•led to claim limited liability ; or, in other words, 
the Merchant Shipping Act did not spply to 
kC^ vessels in such case. Again, in the General Iron 
iv Compa»if v. Sekumnanm^ it was determined by 
^ Y. C, that where a collision had taken place be- 
^ t British ship and a Dutch ship, within three 
9 of the Britiiih shore, the owner of the British ship 
entitled to the benefit of the statute. It has not been 
^ whether, where a oullision takes place on the 
^>Bas at a greater dbtanoe than three miles frem 
Britiflh shore, the owner of the British vessel sued 
">• owner of a fireign ship can claim the 
■ (im nndcr the 504th section; or, in other 
K ift ii still ondetormined whether this section 
"*• alwm to British ships, or whether it wonld 
^^ipmmn in c«m of eoUkloii on the high mm | 
1IA& 0am, 



with foreign ships. The present question — viz., the 
right of a foreigner to claim limited liability after a 
collision with a British ship on the high seas — is not 
ilirectly governed by the authority of any decided case. 
The general principles with regard to the operation of 
British statutes on foreigners have been amply dis- 
cusbed on former occasions, and most amply in the 
case of Cope v. Dohertg, and therefore I need not go 
over the same ground again. In order, however, to 
make this matter a little more clear, it may be well to 
observe, that the question of making a British Act of 
Parliament binding upon foreigners has been discussed 
in cases of pilotage, and especially in the case of the 
Girolamo, to wfaidb I must advert more particularly 
presently. I will not say much on this case for very 
many reasons. I am of opinion that the Pilotage 
Acts bear, with reference to foreigners, a different 
relation from that which applies to limited liability in 
cases of damage. Moreover, it is not true that Lord 
Stowell decided the case of the Neptune the Second upon 
any statuta at all. I regret to have to say that I have 
had to state this fact over and over again. I was 
counsel in the case, and I know from my own notes, 
wliich I have now, that I/>rd Stowell never referred to 
the statute, for he was ignorant of it. The case, 
nererthelea«, went forth as a decision of Lord Stowell 
upon the statute (53 Geo. 3, c. 159), and Sir John 
Nicholl, following, as he thought, the judgment of 
Lord Stowell, stated in that case, that Lord 
Stowell must have decided it under the statuto 
when he was totally ignorant of it. I find in the Giro- 
lamo the learned judge said that the Pilot Acts did 
not apply to foreigners, when it has been ruled other- 
wise in the conrU of common law, and that there 
can be a proceeding in rem when there is none in 
pereonem. That, again, has been overruled at com- 
mon law. In fact, the whole case of the Girolamo 
has been found in error, and has been in all 
important particulars overruled, as I have frequently 
stated. I have mentioned, in considering the Pilotage 
Acts, what my opinion was upon them, and I 
shall not repeat it. The Carl Johann is, however, an 
authority of very great importance upon the present 
occasion. I have examined the origitial proceedings in 
that cose, and have them now before me, and I find 
that the question was most distinctly brought under 
the consideration of Lord Stowell, and with reference 
to the statuta of the 53 Geo. 3, c 159. I hold in 
my hand the act on petition which was given in on 
that occasion, and it appears that a Swedish vessel 
had run down a British vessel, and was arrested 
and brought to trial in the Admiralty Court and 
found guilty. Bail had been given to the extant 
of 1500/., which was more than the value of the 
ship and freight ; and, in order to escape this liability, 
the act on petition was given in, staUng the Act 
of the 5drd Geo. 3 (which was the first Limited 
Liability Act), and alleging that under that Act the 
foreigner was entitled to the benefit of limited liability. 
The answer was in these words :— " that the statute 
referred to has no legal application to the present cause, 
nor has any reference whatsoever to foreign ships and 
cargoes and the owners thereof.** It is a case, therefore, 
as far as it goes, directly in point. But it must be homo 
in mind that thU was a esse not under the present 
statute, but as to the applicability of 53 Geo. 3, o. 
159— the Limited Liability Act— to a Swedish owner. 
I need not go through toe provisions of the statute ; 
but I think it is as clear as it well can be that there 
WM really no pretence for saying that that statute did 
apply to' foreign vessels at all; and such was the 
op'mion of Wood, V. C, and of the Lords Justices. 
Wood, V. C. expresses his surprise that one of 
the moft stringent parte of that Act, showing it 
did not apply to foreigners, was not q^mtad «& 
the time by Uxd Slw^\ WV\» ^^ ^ "^^ '"^'^^ 
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it ia perfectly clear that that Act in as different as 
possible to the present Act. Hovrever, there are ex- 
pressions used there which certainlj ha?e the high 
aathority of Lord Stowell. Thej are nsed, and the 
way in which they are bron^ht to bear is this : — It is 
not a reported case— the Curl Johnrm ; bat Sir John 
Kicholl obtained his knowledge of what happened in 
that case from the notes of Dr. Arnold, who was 
a most careful practitioner, and I have no doubt 
that the note of what Lord Stowell said on that 
occasion was a correct note of what actually did 
pass. Now, Lord Stowell is represented, on that occa- 
sion, to have said, somewhat in these words : ** The 
new rule introduced by the 53 Geo. 3 was one of 
domestic policy, and, with reference to foreign vessels, 
only applies in cases where the advantages and disad- 
ta^ of such a rule are common to them and to 
British vessels ; if all States adopted the same rule, there 
would be no difficulty, but no such general mutuality 
IS alleged ; if the law of Sweden adopted such a rule, 
it would apply to both countries, but Sweden cannot 
claim the protection of that statute without ufibrding 
a similar protection to British subjects in 8imilar 
cases.** Now, if tlmt presumption is to be taken to be 
true, as laid down by Lord Stowell, it cerUinly goes a 
rery considerable length In supporting the claim which 
has been preferred to limited liability on the present 
occasion ; but I cannot assent to that opinion, nor do 
I believe that, if that case had been fully reported, 
it would appear that I^rd Stowell meant in reality 
to lay down any such doctrine at all; but 
I at once think it right to say, most distinctly, 
that to that doctrine I cannot assent. For the 
sake of being very clear upon this point, I will just 
state again what I think relates to this case of 
the Carl JoJiann, I am of opinion that the 
enactments of tliat statute are essentially different 
from those of the Act now under consideration. That 
is pointed out in C'7>e v. DoheHy, The sUtute of 
Geo. 3, c. 159, contains expressions clearly confining 
its operation to British ships— showing, therefore, 
that the decision of Lord Stowell, that the sUtute 
did not apply to foreign ships, was fully warranted by 
the words of the statute ; and from the difference of 
expression between that statute and the present, that 
case throws little light upon the question as to the 
construction of the latter. I do not believe that Ix)rd 
Stowell ever intended to express an opinion that, 
even if the Swedisli law had granted limited liability 
to British vessels, he ever would have held that the 
statute of Geo. 3 would be made applicable to Swedish 
Tessels. I will state my reasons for that proposition, 
after noticing another case. There is another case 
which ought to be noticed as bearing upon the present 
question. It is the decision of the Privy Council in the 
case of the Saxonta (cited above), when several important 
positions of law were laid down. Their Lordship* were of 
opinion that the collision in that case, though within 
the waters of the Isle of Wight and the main land. 
Til., in the Solent, such collision having occurred be- 
tween a British and a foreign vessel, must be con- 
sidered as having taken place upon the high seas; 
that it was a place where a foreign vessel has a 
right of sailing without being bound by any of 
the provisions of the statutes enacted to govern 
British ships. Then follows this passage : *' This being 
so, it follows that the Mercliant Shipping Act 1854 has 
no application to this case, as it has been fully determined 
that, when a British and a foreign ship meet on the 
high seas, the statute is not binding on either." It 
Is true that this decision referred especially to the 
roles of navigation prescribed by the Merchant Ship- 
ping Act, and not to a question of limited liability ; 
Dnt still, as both these questions are treated of in the 
•Mne Act, and many of the expressions used are 
S$Mrlj identical, it is ft decisioii cawfally to be borne 



in mind in the further oonaideratioa of thii ck 1 
pass by the ZoUvetein beeaose it is a dedwB rfif 
own, and ahto because it is confirmed by tUapac 
authority of the Judicial Committee ia the 8mm 
I think it uecessaiy, however, to say a word HUii 
Ducheue de Brabant (cited above). The prtsd^ifa 
which I proceeded in making that order was as fqOon:- 
That where a ship is arrested in a cause of dmapiAi 
owners of that ship have, aooording to the oUttM 
practice of the court, a right to have her r dtM riifi 
giving bail for her value. It often happcos tbtth 
release of a vessel is a matter of gnat upi^. h 
strictness the proper mode of asoertaioing tknhib 
by an appraisement made by order of the oaHt,tt 
this is a proceeding that requires some littk W^ 
occasions some expense, and is not oftei raaki 
to. In the case of the Dudkeste d$ A-oiMf, Ull» 
ing been given for a larger amount than Uii Tihil 
the ship, I was of opinion that it ought to bi iM 
to that sum at whidi it must have bera fixed if ■» 
praisement had taken place, I being very desinNNtAW 
tate the giving bail at the smallest expense, and tkl^ 
possible delay, without in any degree prejodkiif At 
rights of any party. I made no obacfvatiooi sUK 
soever in that case in the slightest degree appliolk^ 
the present. Having briefly adverted to tbe oM 
which have been cited, I will now appioachtkic^ 
sideration of the main question. The owners oft 
Wild Ranger^ an Americ;in vessel, have occimbiIJ 
their misconduct, a certain loss by collision on tbilj 
seas with a British vessel, and they are pr 
against in the Court of Admiralty. Under sqcb I 
sunces the ancient law waa, as stated by Lonl SM 
in the case of the Dundee (cited above), that tin vn^ 
doer should be held responsible for all the ds^ 
which he had occasioned. It is manifest that the « 
of showing that, upon the present occasion, that rofl 
sibility is restricted, lies upon the individual tmsA 
it, and accordingly reference is made to tbei<t< 
ParliamenL It is right to bear in mind the poi>i 
of Lord Stowell— and it is nndenied thit i 
ancient law was that of unlimited liability; asddi 
the question arises, by what authority tbst aet 
law can be altered, and whether it has been litxMl 
any authority which the court is bofind to obey, 
averred that, by virtue of the provisions of tlN 
chant Shipping Act, the owners of the WiUB 
are relieved from all responsibility beyond the 
of the ship and freight; in other words, 'i* 
contended that that statute applies in its V^ 
to foreign ships, and it is further tad 1 
the American law is to the same purport sod 4 
and that by reason thereof, on the principle of M 
city, our ^lerchant Shipping Act shoiilJ be held if| 
cable. I know of no authority — and I spplr i 
observation more particularly to what is said tt k 
fallen from Lord Stowell in the caM of the A 
Johann — by which the ancient law could be ei 
save by an Act of Parliament, If the Act |. 
the question, and its meaning is dear, I most eb^' 
whether it is in conformity with intematioosl l*** 
not, for Acts of Parliament are clearly bindis^** 
court. Now, as to the statute in question, s sdj 
504th section of it, it is obvious that this sectioarM 
or may refer, to collision on the high seas; sad, ij 
the present occasion, the collision in ^^*5*^^!J 
place upon the high seas. The presumption « K 
as established by the case of Cope v. Dohtn^^'A^ 
the British Pariiament never intended to ^^P^^ 
foreigners on the high seas ; and in fnrthersoc irf* 
presumption it has been held, that when tbe ^ 
which took place on the high seas wu betss*^^ 
foreign ships, the one foreign ship which w »■? 
could not daim, as against the other Ute^ ^^Z 
was damaged, the benefit of linuted li^^^i^ "vf ^ 
statute. liow, What differtnos dots it bib t>* ^ 
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Q took plaoe with a British ship? How cto it 
I that the statute shall be so constrncted that 
1 liability shall be refused to the wrong-doer of two 
1 ships, and granted to the wrong-doer of one 
1 ship in collision with a British vessel ? There 
tiing whatMerer in the statute itself, that I 
scover, which sanctions, or even permits, sach 
lotion. The statute applies to all foreign 
on the high seas, or to none. To draw a 
tion between the collision of a foreign ship with 
f^ner, or with a British ship on the high seas, is, 
as the constmction of the statute is concerned, 
arbitrary. There are no words which, by any 
ary construction, allow it. But, admitting the 
n of Cope V. Doktritf to be law (and being the 

of the Lords Justices, this court would so hold 

1 sole difference between that case and the pre- 
, that in that case the foreigner seeking redress 
sn in collision with a foreigner, and in this case 
British vessel Is that soliUry fact a substan- 
tinction necessarily leading to a different con- 
»n of the statute ? On what ground can such a 
tion be maintained? On the ground that if, 
p€uibus, the BriUsh ship had been the delinquent, 
aer would have been entitled to limited liability ? 
I point let me advert to the Iron Screw Company 
wrrmann (cited above.) There the British 
.d done the damage to a foreign ship within 
liles of the British shore, and was held entitled 
n limited liability. For what reason ? Because 
tQte applied to, and was obligatory upon, foreign 
enerally ? Not so, but upon the express ground 
e collision took place withm three miles of the 
•bore, and that it was to be concluded from the 
of the statute that, as the Parliament of 
Britain had power so to legislate, full effect 
be given to the expressions used. So far, there- 
lis judgment does not support the case of 
sent claimant But what does the judgment 
th respect to another state of things, much 
Uosely applicable to this case ? Wood, V. C. 
e case thus with respect to foreign ships : he 
* I still adhere to the opinion which I expressed 
« V. Dohertjff that a foreign ship meeting a 

ship on the open ocean cannot properly be 
td of her rights by any act of the British Legis- 
** 80 that, as far as the authority of Wood, 
can avail, the question is concluded that a 

ship meeting a British ship on the ocean, 
le British ship being to blame, no limited 
r can be cUimed by the British ship. Therefore, 
linion is this, in other words — that, in the pre- 
ise, if the British vessel had been the wrong- 
er owners would not, as against the foreigners, 
tied to cUim limited liability. The actual case 
t occurred, so there is no need for me to ex- 
iny opinion upon it. There is no authority 
er for the construction of the statute now 
; and with respect to the meaning of the Act, I 
ontent myself with leferring to the judg- 
of Turner, L. J., in Cope v. Dohtrty^ in- 
1 . as I concur in the conclusion to which 
rdship came and m the reasons which he as- 
It is right, however, that I should notice the 
rat founded upon the doctrine of reci- 
'. Let me first state plainly what I under- 
to be the proposition. I will assume all the 
ns to be true. It is said that the United States 
•assed a kw whereby, in cases of collision, the 
aent ship, or its owner, being British, are entitled 
benefit of limited liability; that, therefore, this 
ought, in a iimilar ease ooeorring here to an 
can venel, to gnat the same privilege. Hbw, 
I sppanntlj a vaty equitable proposition — to do 
B have been done bj. Bat consider what this 
b adced to do. By the andent kw this court 



was bound to enforce liability to the extent of the 
injury. How was this law altered ? By Act of Far« 
liament in certain cases. True. If the statute em- 
powers me to grant the application, well and good ; if 
it does not, I want to know by what authority I could 
de so. Can it be contended that the Act of Par- 
liament — my sole authority for limited respon- 
sibility — is of that flexible nature that it does 
not authorise me to permit liability in any case 
of given circumstances ptr se ; but if there were 
the fact that the nation to whom the suitor 
belongs ordains limited liability, I am to put a different 
construction upon the words of the statute itself? I 
am utterly at a loss to conceive bow such a proposi- 
tion can be maintained. The Instance Court of Ad- 
miralty is a municipal court, and widely distinguished 
from a Court of Admiralty acting under a prize com- 
mission. In the latter case there is a mnch wider 
discretion, and greater powers are conferred. But in 
the Instance Court, what authority have I to deal 
with an Act of Parliament beyond carrying it into 
execution, beyond its legitimate construction ? Such, 
in my opinion, is my sole duty. But were I dis- 
posed to depart from this position — and assuredly I 
am not — «70uld either the authorities or the facts sup- 
port me in so doing ? It is not a case of discretion. 
It is a case of positive law modified by statute. Under 
these circumstances, I deem it unnecessary to enter upon, 
the considerution of minor points. In my argument 
I have assumed that the American law would give 
limited liability to a British vessel if placed in similar 
circumstances in an American court; but I must not 
be understood to have declared an opinion that such law 
has been clearly and satisfactorily proved in this case, 
for the reasons I have stated, and which I will not 
repeat. I cannot alter the ancient law of this court 
unless I am authorised to do so by Act of Parliament, 
and as I have no such authority, I am under the 
necessity of refnnng this application, and with costs. 



COTTBT OF aVEEN'S BENCH. 

Repo:ted bj JoHir Thompsox, T. W. SAUNDsas, and C. J. B . 
Hbbtslet, £«qrs., Barristers-et-Law. 

Tueiday, Jan. 20, 1863. 

Falkneb v. Eblk. 

Discount OH freight — Custom, 

A custom exists m Liverpool ofcMowiny discount upon 

JHights payable on biUs of lading of ships from, 

ports in North America : 
Held, that such custom applies to freights from ports 

in California since its annexation to the United 

States. 

Special case. — It appeared by the case that there 
is a custom amongst merchants at Liverpool by 
which freights payable upon bills of lading from 
certain ports are entitled to a deduction for dis- 
count, in some cases of three months* discount, in others 
of sixty days, and in others there is no deduction. This 
custom extended to all ports in North America, the 
deduction allowed in such cases being three months' 
discount. In 1848 California was ceded to the United 
States, and in 1850, by Act of Congress, it became a 
sovereign state. In the case of Texas, which was 
annexed to the United Sutes in 1846, the custom had 
ever since the annexation prevailed in all ships coming 
from that state. One ship only had arrived at Liver- 
pool from California since the annexation prior to the 
arrival of the ship on which the question now arosCi 
and on that occasion the deduction had been allowed. 

The question for the opinion of the Court was, 
whether the above custom was a good one; and 
secondly, whether such a custom existed and was ap- 
plicable to California. 

MUward for the '^t.^TVi^ «na\jcnii ^*w!^ xis:!w «^e^ 
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to California ; one instance dt^es not make a custom. 
California forms pnrt of Central America, and is 
not within North or Sonth America. [Cbompton, J. 
— It seems that there were no shipments thence until 
it became a part of the United States. If such a custom 
«zist8 it is as much a part of the contract as if it were 
written in it ; it seems to me, as soon as Califoniia be- 
came a part of tlie United States, the custom applied. 
Suppose a new port was opened on the Mississippi, 
would not tliis custom appljr to it ? Cockbubm, C. J. 
—The instance of Texas is very strong in favour of 
the custom applying.] We do not know that the 
custom did not apply there before 

Brown v. Byi-ne^ 3 E. & B. 705, was referred to. 

MeUitkt Q. C. and Quain^ contra, were not called 
on. 

CocKBCTiui, C. J. — We, as a jury, are clearly 
against you. We are unanimous in our opinion that 
there was evidence from which we may draw a conclu- 
sion that this custom exists and applies to California. 
a^, Jwiffment for dejt 



00X7BT OF EXCHSaXTBR. 

Beportsd by F. Bailbt and H. Lbigh, Eaqn., Barrlsters- 
at-Law. 

Jan, 23 and 24, 1863. 
Bruce v. Jones. 
Jfarine inturanee — Valued poUqf — Action on for 
total loss — Measure of damages where money hoe 
been paid under other policies^ Liability ofunder^ 
writers — Misdirection, 
A shipowner, who insures the same vessel for different 
turns, m sevtral valued policies, in whiA the values 
are not the same, and upon a total loss receives the 
8ums insured under some ofeuch policies, can only 
recover, from the underwriters of another of such 
policies, a sum equal to the difference between the 
amount he has already so receined and the sum at 
wAtc^ the vessel is valued in the policy sued upon. 
Ther^ure, where pU, brought an action upon a total 
loss agaitist an underwriter to recover 125/. as 
the latter*8 share of a policy of insurance under^ 
written for 2400/., on a ship valued in the policy 
at 3200/., afid it apptared that the pit, had effected 
other insurances of different amounts upon the 
same ship by three other valued policies, m which 
the ship was valued at diffn-ent amounts, the highest 
of which was 5000/., and that on those other p<Sicies 
he had received altogether 3126/. 13<. 6(/., the 
learned Judge directed the Jury that insurtmce woe 
a contract of indemnity, and that as between the 
pU. and deft, the amount in the policy tued upon 
was conclusive as to the value of the ship, and that 
d^, was entitled to write off the sums received by 
pit, on the other policies, which would leave 
73/. 6f. 6c/. only due to pit, on the prf sent policy, of 
which deft's proportion would be ,3L \6s,, which 
was all that pit. was entitled to reeovtrfrom him; 
and it was 
Beld, that the direction of the learned Judge teas right, 
and that the damages were rightly assessed by the 
Jury at SL 16«. under such direction. 
Leave to appeal I'^used, 

This was an action against an underwriter upon a 
▼alued policy of insurance of the ship ITero, for a total 
loss, and was brought to recover 125/., the amount of 
defL*s share of the subscription of the policy. The ship 
stood insured u|)on the policy in question, dated Liver- 
pool, 6th Aug. 1860, to the amount of 2400/., and was 
▼alued in the policy at 3200/. It appeared at the trial, 
before Willes, J. and a special jury, at the last summer 
jwsizes at Liverpool, that pit. had effected other valued 
policies on the same ship, and that she stood insured 
for the folldwing sums, vis., for 500/L in a Bristol 
JpsMejr, in which she was Talued at 3000/. \ for 725/. 



in an Aberdeen policy, in which she wis vktti 
3000/.; and for 2000/. in a London polky.livliil 
she was valued at 5000/. Ths ship tlMnftn «ri 
insured in an aggregate amount in the fbwptfiastf 
5625/:, and the total amount of the diftnat nhsi 
the four policies was 14,200/. It appeared aktd^ 
after the commencement of the present actios, fkU 
received under the three last mentioMd fim 
3126/. 13«. ed, in respect of the losi eftbif 
There was some conflict in the eridenesutotkiiii 
value. 

The learned judge directed the jury, isnIAiH 
that insurance was a contract of indemnitj oilj, li 
that, as between the parties to the present tctia,* 
amount stated in the policy sued upon was ooscUi 
as to the value of the ship, which moat be tikns 
3200/., and that deft was entitled to writs i^i 
against that value, the sums which pit bad vad 
under the other policies, so that pit hsviog mM 
3126/1 \3s, 6</. on the other policies, then etriib 
due to him on the present policy 73L 6i. Uvi^i 
which sum deft.*s share or proportion, as ossrfil 
underwriters of such policy, woold be 9L Mi 
which was all that pit was entitled to rsooivifll 
him { and that the jury had nothing to dowiUil 
fact that the vessel had been talued in aaotiMr ph 
at a larger sum tlian the amount in tlw poB^* 
upon. I'hereupon the jury found a verdict for jifc 
3/. 16s., and said they thought the vessel ««i» 
insured. The learned judge reserved bo psiatt* 
gave no leave to either party. 

A rule having been obtained, on the partof|iL,l 
Michaelmas Term, to set aside the verdict, sadfri 
new trial, on the gronnd of misdirection » H ■ 
measure of damages, 

James, Q. C. and Milward now showed caoseifM 
it, and contended that the summing-up of thi is* 
judge, and his direction to the jury with rqgardii" 
mode of assessing the damages, were quits c«nA I 
was proved at the trial, and by one of pit's ««* 
nesses, that the Talne of the ship, intfead d m 
above 3200/., did not exceed 2400/1 Iht Uek* 
the cases upon the subject was clearly m susi** 
with the rule as sUted by WiHes, J. st them 
Lewis y. Rucker, 2 Burr. 1167 (per Lord Mrf 
C. J.), established that a policy was only aooaW 
indemnity, whether it were a valued or an opsspg 
the difference between the two being that in tbtJJJJ 
case, the prime cost was oouclnsively sgrsed, w* 
in the latter it must be proved, //oia^os v. JWt 
(per Lord MansSeld, C.J.), lb. 1198, wssaajij 
rity to the same effect In Bom^fisU v. BsnM^ 40* 
228, Lord Ellenborough, C. J. said (p. t»Yj^ 
think the valuation in the poliqr is <»& *"**j!l 
settling a loss upon it between the assored sn* 
underwriters who have subscribed it, withwt jjjj 
into consideration what has been transsetsd M^ 
the assured and third persons. If a total ki>'f 
pens, these underwriters shall not pay more tijj 
amount of tlie valoation ; and if tbers bea pitBi|J 
the valuation regulates the amount of aftnf*^ 
bution. I will likewise Uke care ^^^JzL 
do not recover upon the whole psw _"* jl 
real value of the aubject-matter uuorcd. ^^ 
in Morgan t. Price, A Ex. 615; W ^*^ 
Ex., Parke, B. says: "The W^\^ 
insurer acts by way of satisfaction to tbe dm* ^ 
in Irving v. Richardson, 1 M. & B. 153, ij^jjj 
that a party insured by one poli^ f« ^'2tfc 
ship valued at 8000/1, and by ''>^^Jlp 
2000/. on the same ship,Talued at 300 0t|Ciii» 'g^ 
cover more than 3000^, Lord Taswd^j^ 
saying (p. 154) : " Where a peraofl ••j^JTlSS 
declaring the same Talue in eadi, he *^f*ll^r 
and cannot recover beyond that 'i^'*'^^|g[d 
ferredalsoto 2 Park on Insurance^ 8tk**-'^ 
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itt, Q.C. and Qmm^ contra, for plt^ in aapport 
I rola. — The nndenrritera were not called on to 
Dore tluo 3200/!., which waa the agraed Talue in 
■ofiej aa between them and tha pit. ; but to that 
nt thej were liable. The view taken by the 
ti jodge at the trial waa not the proper mode of 
Hog t^ Talne. In Bm^/leld ▼. Barnes («6i nip.) 
Ellenboroogk aaid : ** It waa not enough for the 
rwriters to a partienlar policy to ahow that the 
ed had receired from another quarter the amount 
Jnation in that policy, nnleaa it amounted to a 
Ute indemnity.** Now, the value of ahipa varied 
day to day, according to the demand for 
log in the nurket, and the requirementa 
rade. It could not alwaya be accurately 
ired by what the ahip actually coat The 
I in the aereral polidea here were different 
tal kaa had occurred, and pit. waa entitled, 
((Mre, to the whole amount of the policy aued upon, 
pot in the other polidea to ahow payment made 
' them, and it waa anbmitted that, if he put them 
one purpoae, he mnat take them aa a whole, and 
^em for all purpoeea, whether in hia favour or 
It him. The valuationa in valued policiea were 
■greementa for a apecific aum fixed on between 
irties, not aa the actual value of the ahip ; they 
{anerally fixed at a high figure by the under- 
B aa being in their favour, except in caae of a total 
Aa each policy waa put in, the whole of it ahould 
ceo. For instance, on the London policy being 
to ahow a payment of 1950^ under it, it muat 
:en that on that policy and for that purpoae the 
of the ahip waa 50002L, and therefore it waa a 
tnt of two-fiftha only of the value. So with 
to the other policiea and the paymenta made 
them. Thia mode of calculation would ahow a 
aimi due on the, preaent policy than was found 
I jury. Tha rule laid down by Lord Mansfield, 
ich the argoment proceeded, waa aUted by Mr. 
Id in hia work on Marine Insurance (1 Am. Mar. 
!nd edit. 846), to be aa foUowa : *' In cases 
er inanranoe, lAe difertiU tets of policies 
msidered as makimg hU one inswrtmce^ and are 
a the extent of the value of the effects put in 
the assured can recover on the different policiea 
fa than their value, but he may sue the uiider- 
a 00 either of the polidea, and recover from those 
naa to the full extent of his loss, supposing it 
covered by the policy on which he elects to sue, 
g the nnderwriters on that policy to recover a 
4a aum by way of eontribation from the onder- 
I on the otlier policy,** and ha quotea Newby 
id, 1 Wm. BUck. 416. That was the case of 
en policy, and so far did not apply here ; but it 
ited for Lord Manafield*8 dtetuniy that in case of 
>ie inanrance the aaanred might recover the whole 
t one of the assurers, and leave him to recover 
otion from the rest But if the total value in 
> polidea were taken together and looked at aa if 
»nned one policy, the average value of the ship 
be 3&ML aa between all the nnderwritera. 
^robablv would be Iha moat practical way, a 
reaaonable and faurer way than the rule con- 
fer by deft, from which, if the court upheld it, 
rangareaolt would follow, that if pit had sued on 
k<r polidea firat, keeping back the London policy, 
^ fa«en paid in full upon those other policies, he 
have reodved 3625/1, and, with that in his 
» might then have recovered 1375/. upon the 
a polM^, the ahip be'uig there valued at 5000/. ; 
U whether the pit waa to recover 3200/L or 
waa Bitda to depend npoo the order of time in 
tha policiea were paid, which was absurd, 
tn, Bb— The polidea are ooa inaoraooe for the 
^ of afoaliaiiic the matter betwMn all tha 
vriteHi bat soft for all pvpofe*.] 



Pollock, C. B. — We are all of opinion that 
thia rule ought to be discharged. I think my 
brother Willes was quite right in his decidou, and that 
he is fortified in that decision by authority and by 
reason. In this case an action was brought on a policy 
effected upon a ship for 2400/., in which policy the 
lihip waa valued at 3200/. It turns out that the ship 
is insured by a great many other polidea, and that the 
assured has received about 3100/1 and a part of 
another hundred pounda, and that the underwriter has 
paid into court that which would cover the residue 
unpaid of the 3200/L, or his share of it ; and the pit 
has sought to recover more, on the ground that he waa 
entitled to keep the sum that he had recdved with 
reference to the value of the other polidea. The 
learned judge who tried the cause did not adopt that 
view, and I think very properly. He said that, as be- 
tween the pit and deft, the value of the vesKcl is to 
be taken at 3200/1, and is so to be taken for better 
and for worse. It appeara to me that that ia the 
mora correct view to take of the subject^J It oertdnly 
nuy happen, when a vessd is insured for a long time, 
or a long voyage, that, most fairly and properly, most 
righteously and honestly, her value may not be the 
aame at the beginning of a voyage aa when ahe haa 
really performed the whole of it. The very fact of so 
much freight being earned might increase her value, 
or she might have met with an accident and been 
80 largely repdred that her value might be really 
increaaed. But, generally apeaking, the fact of the 
value must be taken to be aa sUted in the policy. If 
that ia binding upon the underwriter, so that he could 
not be allowed to go into evidence of the value of the 
vessel, and prevent the assured from recovering the 
value stated in the policy, so, on the other hand, the 
aciured is bound by that valuation as between him and 
the set of insurers ; and, if he haa received the full 
amount, he cannot make any further ddm upon the 
underwriters. If he has received less than that, he 
can only recover the amount which ia auffident to 
make up his indemnity, or such proportion as will 
make it up. These aro the grounda on which it 
appears to me, without further observations, that this 
role ought to i>e discharged. 

Martin, B.^I am of the aame opinion. I muat 
freely admit that a judgment given in a matter of thia 
kind is not altogether aatisfactory ; and its not being 
so arises from this drcnmstance, that conrta of law 
are obliged to view pdides of insurance in one light| 
while the persona who enter into them view them in 
an entirely different light. We, in a court of law, are 
obliged to discuss these questions on the principle that 
the subject to be recovered is to be an indemnity on the 
value of the ship ; but the people who enter into 
these contracta do nothing of the kind — they enter 
into them with an entirely different view. We have 
to decide on one set of principles which are quite 
different from the prindples that govern the parties 
who make these contracts for themselves. It is not 
passible, therefore, that there can be a deddon given 
in a oourt of law which will be aatisfactory to tha 
parties. If the practice between the shipowners and 
the underwriters were founded upon auch a prindple as 
is alluded to in the judgment of Lord Mansfield, 
adverted to the other day, then the matter would 
become as plain as possible. A man desires to be 
insured from all reasonable consequences from the 
loM of the ship, and values the ship at auch a 
aum — probably, in some sense, an excesdve amoimt, 
but still a fdr and reasonable value — then the 
matter is as pidn aa poadble.' But that is not 
the prindple on which nnderwritera do their biuiness. 
I remember a ease — which Mr. Quain will recollect 
perfectly well, as ha was one of the conned engaged in 
the canso— which waa tried before me at Liverpool, 
regarding a ahip from Aostralia, in which it waa ^tQ>n«L 
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«8 dearly as posaible (there wu no iesae apoa it, bat 
ibe gentlemiin wm called as a witness) tbat be had 
-«ff<cted a policy and yalumi the ship on a principle 
which had nothing whatever to do with the ralue of 
the ship. He opened a regular debtor and creditor 
account, in which he entered the sums that he had paid 
for the repair of the ship, and he insured the ship for 
the balance that was owing to him. If that matter 
had been submitted to a lawyer, the lawyer would have 
«aid : " You have no right to value your ship on 
that principle, you should have put a value upon the 
•hip on the principle laid down by Lord Mansfield.** 
When people do busine^is on principles utterly different 
to those whidi govern courts of law, it is not sur- 
prising if judgments are given which are not entirely 
satisfactory to them. Tliey look on the matter in 
one light, we in a court of law in another light. In 
this case it seems that Willes, J. was of opinion in 
conformity with the agreement, that, as between the 
two parties to the omtract, the value of the ship was 
to be taken at 3200/1, and that the plL was entitled 
to receive that sum in respect of the loss of the ship. 
He tlien inquired what sum the shipowners had re- 
-ceived as regarded that chattel, and he threw out of 
eonsideration entirely how he came to get it or how it 
was gotten. In point of fact, he had received in res- 
pect of the ship 3126/. 13s. 6cf., and he treated it as 
if tliere had been a salvage of the ship, and that was 
<the amount the shipowner had received after the ship had 
sustained such damage as justified him in considering 
■it a total loss. He wrote that down to the credit 
•«f this underwriter as against the 3200/., and he entirely 
dismissed from hb consideration what was the value of 
the ship, as contained in the policies between the ship- 
owner aud other individuals to whom the deft was a 
stranger. According to the best judgment I can form on 
this matter, that is the more correct view of it. It is more 
in accordance with the view taken by the courts of law, 
that the policy must be deemed to be an indemnity to 
the shipowner against the actual loss sustained ; thus 
treating the 3200/1 as the value of the ship, but charg- 
ing the shipowner with what he had received, exactly 
4U if he had received it from the sale of tlie ship itself. 
That, in my judgment, is the more correct mode of 
4oing iL I am not insensible to the observations of 
]f r. Quain, that a man by bargaining with one person 
anay get more than if he bargained with another. It 
certainly does seem extraordinary ; but the only answer 
18 that these are all different contracts, and that a 
party must deal with each person according to his con- 
tract with that person. 

Chanmsll, B. — I am entirely of the same opinion. 
The damages in this case were assessed under the 
•direction of the learned judge. An application wu 
made by the pit. for a new trial, on the ground that 
the learned judge misdirected the jury in giving them 
^hat was his view as to the measure of damages. The 
t)road question which arises is, whether the pit. is en- 
titled, as against the deft Mr. Jones, to anything more 
than he hasgoL If he is entitled to anything more, there 
(might be a ground for granting a new trial ; but, as that 
matter does not arise, it u not absolutely necessary to 
•decide on what different view the damages should have 
been assessed. Being of opinion that the damages 
were rightly assessed, under the direction of the learned 
judge, it is quite unnecessary to consider whether, if 
that were otherwise, which of the two modes of as- 
sessing the damages that have been suggested should 
be resorted to. What the pit. has got is this — either 
•by payment of money, into court, or by the damages 
sssessed at the trial, he has got from the deft., not 
the deft.*s proportion of the 3200/1 mentioned in the 
.policy, but he has got the deft.*s full proportion of the 
difference between the 3200/. and the actual amount 
which the pit. received on the three other policies. I 
think that is all the pit. is entitled to, and that when 



the deft, is sued for his proportioA on the _ 
policy upon a ship valued at 3200/L, that niyt te 
taken to be the value of the ihip for the porpose ofUi 
liability, and the question is, how far tho ri^t to n- 
cover upon a policy on a ship valued st S2XM, ki 
been lessened by the receipts from other offices. I ds 
think, with Mr. Quain, that some inconveiMBa 
tnight result from the rule whidi has been Idi 
down ; arid it is not quite satisfactory to me tbt 
if tlie order of assessing had been inverted a di^ 
ferent amount would have been received. I c«- 
tainly do feel there u that inconvenience, and that ii 
the only matter which raises any donbt in my nuBi 
I think that is attributable, in a great degree, to tki 
character of these insurances, aa has been exphusrf 
by my brother Martin, and that at any rate the ik 
having entered into an insnrance of hia ship to ttii 
amount, we must abide by the nle of law thst, k 
the purpose of estimating the liability of the deft, 
the amount must be taken as fixed by the poltcj. 

WiLDK, B. was absent. Rule duckaiyed. 

Quaia applied for leave to appeal. 

Pollock, C. B.— We will let you know on Moadq 
morning. 

Jan. 26.— Pollock, C. B. — After having given Ai 
matter the fullest consideration, the Court are ttiii» 
mous in entertaining the opinion that there ought at 
to be leave to appeal. It would only be incressiog tta 
expense, (a) Leave to appeal refi$td. 

Attorney for pit., R. ManhaU^ 1, Verulam-WU- 
ings, GrayVinn, agent for FvnJkaw and Croodasfp 
Liverpool. 

Attorneys for deft. Fields Rotcoe^ /W<rf and FreaA^ 
36, LincolnViun-fields, agents for Ixnondei, Bdm 
ami Co., Liverpool. 



V. 0. WOOD'S dOURT. 

Reported by W. H. BamraT, Esq., BarrtsCer-at>Law. 

Noe. 17 and 20, 1862. 

SAMITEL V, JOVIS AMD OTHBB8. 

Mortgage of skip — Proceedmt^ m Scotkmd to rtdnk 
$aU of—AoeouiU — JuriidicUom. 

A mortgagee of a sk^ had a power of aah hg B 
eecmiig. The $hip ndmqueMUv arrived at Gkigmt 
and the mortgagee advertieed her /or sale bg jnifc 
royp in Scotland, An interdict qf the ^oCdbcfl^ 
was obtained to suspend the sale. In the wewtf H 
tJie parties claiming other interests in the skip^f^ 
posed to the mortgagee to enter into a ckmH^ 
party for a voyage of the ship^ pending the ditpM 
which had aiisen. The mortgagee rinsed to si0 
into such charter-parly. 

The ship qfteruntrds arrived, and was fftas ^ 
Liverpool: 

Held^ tliot the mortgagee had a dear right to f^M 
OS being a speculation which could not be imjfsm 

' upon him : 

HeUly also, that the interdict having thrown a cbs 
upon the mortgagee's title, he was entitledto a dKTtf 
for a sale, and an account as against all ptfi^ 
claiming interests in the sh^. 

By the Merchant Shipping Act 1862, 25 if 26 fi^ 
c. 63, s. 3, the court has jurisdiction ever m 
equitodde rights and claims of owntsre and W^ 
gagees of ships. 
ThU was a bill filed by the pit, a banker of Iii» 



(a) The case hu been already tried twice. Oa tbe^ 
trial, before Mellor, J. and a special Jvy, at U*«l^ 
spring aislxes 186i, a verdict was ftmnd fur ptL, 'ffS 
I2M. A rale was sobseqoeatly obtained on dett.*s bts* 
and was made absolute after argnaeni, for a new iw •> 
the ground of the venllet being against evldeiiee,tfee|» 
l>einK at liberty to amend the iMutlenlars of his daia, ^ 
the deft being at liberty to plead any farther pleM he «^ 
be advised. This second trial took pUce aod reeelM* 
^ appears in the above report 



MARITIME IJlW CASES. 



283 



Saxubl v. Joveb and othsrs. 



[V.C. W. 



) principd defU., sinpbrokera, to bare 
a ship called the Eagle ought to be 
account to be taken on the footing of 
er mentioned, and the proceeds of the 
idnction of the debt and costs doe to the 
lefts, might be decreed to concur in all 
) complete the sale ; and for an injunc- 
the defts. from further proceeding in 
le Scotch courts, tinder the following 

} the deils. Robins and Morrow ap- 
for a loan of 700/. upon mortgage of 
Ic EtMgU ; the pit. agreed to make the 
1 security at 14^ per cent per annum 

Lhen the dulj registered owner of a 
d ship, and Morrow of the other moiety, 
one I860 the money was advanced by 
3 bills of exchange for 250/. each, nt six, 
months, and tljese defts. then signed 
nfiortgage in favour of pit. in the fol- 
"We, the undersigned Chns. Wm. 
!on, shipbroker, and Bobert Tbos. Mor- 
>ool, shipbroker, in consideration of 
lent to us by Edwin JjovlU Sumuel, 
ol, do hereby for ourselves and our 
with the said Edwin Louis Samuel 
, oor heirs, executors, or administrators, 

I Edwin Louis Samuel the said sum of 
rith interest thereon at the rate of 14^ 

annum, on the 3id day of Dec. 1860 
', that if the said principal som is not 
d day, we, our heirs, executors, or ad- 

II dnriuKsuch time as the same or any 
U remain unpaid, pay to the said Edwin 
interest on the whole or such part 

for the time being remain unpaid, at 
r per cent, per annum, by equal half- 
i on the day of and the 
^ery year. And for better securing to 
Louis Samuel the repayment in man 
f the said principal sum and interest, 
;age to the said Edwin Louis Samuel 
•fourth shares, of which we are the 
hip above particularly described, and in 

ammunition, small arms and appnrte* 
:lare this mortgage is made on condi- 
>ower of sale which by the Merchant 
i54 is vested in the said Edwin Louis 
}t be exercised until the said 3rd day of 
istly, we, for ourselves and our heirs, 
he said Edwin Louis Samuel and his 

have power to mortgage, in manner 
&bove-mentioned shares, and that the 
om incumbrance." 

e was duly registered according to the 
\.t this time the pit. had no notice 
any other parties claimed any interest 

las Morrow and his brother Joseph 
• were partners with one A. F. Dennis 
it before the bi^nkmptcy of the Mor- 
d dissolved partnersliip with them, and 
all interest he might have in the ship 
rtners. They became bankrnpt on the 
), and the deft. William Bird was the 
nd the shares of the Morrows in the 
rested in him. 

sixty-fourth shares of Charles William 
bseqnently to the mortgage to the pit., 
le deft. Peter Lavender Jones, who was 
sred owner thereof. This transfer was 
the deft. William Ruthven, the father 
>f deft. AmelU Ruthven, an infant^ 
i that P. L. Jones was a truKtee for her. 
nado in ptymontof the 7002. advanced, 



and the plu*8 power of sale over said ship becam»- 
complete on the said 3rd Dec 1860. 

On the 13th March 1861 the ship arrived at 
Glasgow to deliver her cargo there. Upon this pit. 
took possession immediately on her arrival, and claimed' 
the freight payment in respect of such cargo. This 
was delivered to the consignees, and claims and counter- 
claims were set up to the freight by the assignees of 
the Morrows and Jones as the trustee of Miss Ruthven. 
Prooeedings were had before the sheriff at Glasgow, 
and ultimately the pit., on the 5th June 1861,, 
obtained payment of the freight, amounting to 218iL 
Certain other proceedings were taken' in Glasgow" 
as to the chartering of the ship; but the same- 
were declared not to be within the jurisdiction- 
of the sheriff's court there. P. L. Jones and Win. 
Ruthven offered to pay the residue of the mortgage- 
debt to pit. on condition of his executing to them a* 
transfer of his said mortgage security, and an assign- 
ment of the money remaining due thereon, but pit. 
was advised, having regard to the conflicting claims- 
made on such ship and freight, he could not aafely do 
so. Upon this the pit. advertised the ship for sale- 
by public roup at GUsgow, on the 14th June 1861, 
and gave notice to all parties of his having done so. 
On the 10th June 1861 Jones and Ruthven and tbe- 
defts. Alexander Potter, Lewis Potter, and Cunning- 
ham Smith, carrying on business at Glasgow under 
the firm of Potter, Wilson and Co., claiming to havs- 
a mortgage on snch ship, took proceedings in th» 
Court of Sessions in Scotland, and obtained an inter- 
dict suspending the sale of the ship as advertised. 
Other proceedings were then taken in the Court of 
Session as to the possession of the ship, but ulti- 
mately, after much litieation in Scotland, the pit. 
retained the possession of the ship. 

Certain of the defts. set up another claim to ths 
ship under an agreement entered into at the time of 
the purchase of the ship by Messrs. Morrow Brothers 
and Dennis, of Liverpool, in consideration of an 
advance of 1000/., but the pit. had no notice of thi» 
agreement at the time of the advance of his 700/L 

The main facts as stated in the bill were not in dis- 
pute, and the case now came on for hearing. 

The ship was now in J^iverpool, within the jurisdic- 
tion of this court. 

Giffard. Q. C. and Druce for the pit.— By the 3rd 
section of the Merchant Shipping Act of last session^ 
1862, the court had full power to entertain questions 
of equitable liens or rights on shins. Under his- 
power of sale contained in the mortgage of the 3rd 
Dec. 1860 the pit. had a right to a sale of the hhip- 
and to have it declared that he had priority. The 
account was necessary to adjnst the various claims of 
the several defts. This interdict in Scotland threir 
a shadow on the plt.*s title to the ship, and the court 
there had no power to compel an account binding on> 
all the parties : {Dunstan v. PaltUon, 2 Phill. 34 1.) 
The pit. had a right, in the account to be taken, to* 
have credit for a proper sum to be allowed him by way 
of estimate for the safe custody and management of 
the ship : 

Marriot v. Anckttr Tiuurance Company^ 30 
L. J. 57 1 ; and on appeal before the LordS> 
Justices. 

BardsioeU for parties in the same interest as pit. 

Roll, Q. a and Marten^ for the other defts., contended 
that ifanydiflScuIty was in plt.*s way as to deariiig 
the title to the ship, he should have appealed the de- 
cision of the Scotch court to the H. of L. As it was, 
complete justice might be done to the several parties 
by the proceedings before the Conrt of Session. la 
the present case the ownership of the ship was ia 
moieties, and the owner of one might redeem and was 
entitled to a transfer in the form prescribed by tlio 
Merchant Sbippinc of 1854^ i. &. Tm(^ «i«^ 
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Batchehr v. Lawrence, 9 C. B., N. S., 543; 
Benning r. Lloyd, 1 De G. F. & Jo. 193 ; 
Smith T. Green, 2 Coll. 555 ; 
ffarmer r. PrieMtly, 16 Bear. 571 ; 
Wilkee t. Scrivent, 1 J. & U. 215. 

No reply. 

The ViceChamcellob said : — I think the onlr 
ooune to adopt here is to have the acoomits taken. 
That seems to me to be the clear right of the mort- 
gagee. That has Veen disputed at the bar, and bj the 
answer, bat he is elearlj entitled to his mortgage 
■ecnritjr, and to have the common accounts taken of 
principal and interest, and his costs as mortgagee, in- 
eluding any costs, properly incurred, in the defence of 
his title in Scotland. I cannot tell what in the pend- 
ing suit there is that will have to be determined 
hereafter. Two suits have, howeTer,'been determined 
there, and the decree must include his costs of those 
two suits which have been unsuccessful against him, 
and which have not been paid. His position seems 
to be simply this: a good deal of harsh observation has 
been made against him about wishing to retain his 
security, and not to be paid off. No doubt, in the 
course of the very strange proceedings which took 
place between him and the deft. Ruthven, he was 
asked to make out an account, and was dilatory in so 
doing — he does not seem to have made out the account 
at the moment it was asked for. It would have been 
better if he had done so ; but, when you look at the 
whole course of the proceedings, it is very singular 
for Mr. Ruthven to accuse the pit. of want of strict- 
ness of conduct. What does he do ? The first step 
of Mr. Ruthven is to attempt to deprive this gentle- 
man of the benefit of his mortgage-security, by de- 
priving him of his freight. That was a step which 
was not likely to propitiate the mortgagee. Then a 
discuMion takes place before the sheriff. Upon that 
discussion there is some doubt, but I do not think it 
is of the least consequence, because as to the 
tender it is out of the question. Tender there 
could be none, because the mortgngee was 
not there, and the tender must be to the mortgagee's 
own hand. One of the witnesses (Honeyman) says he 
bad no authority from the mortgagee to receive the 
money, and consequently no tender could be made to 
him. However, there was a discussion which might 
or might not have had an effect upon the costs, if the 
thing had rested there. But it does not rest there ; 
there is a good deal of discusiiion when the offer was 
made. The offer and the tender both were made, as 
the one side asserts, on the condition that an assign- 
ment should be made of the mortgage-debt ; on the 
other side, it is said there was no such condition. If 
I had to consider that question, I should take more 
time to consider it than I think it necessary to 
bestow upon it. AVhen the real tender is made, it is 
so inadequate that I think it is not right or proper to 
direct a reference as to it. The tender was made on 
the 24th, and then ag«iin the question arises, whether 
it was or was not clogged with a condition, and 
whether they had a right to impose it ; but the tender 
was so inadequate as not to require any further inquiry. 
It was a tender of 600/., the original mortgage-debt 
being 700/. and interest, the mortgagor not having 
received any part of bis debt at this time, he had 
obtained, after litigation, the decision of the sheriff 
that he was entitled to it. How did he know that Mr. 
Ruthven would not appeal from that decision ? He 
bad appealed from other orders, and I am to be told 
that if your adversary gets a decree for 238/., he having 
that decree, it is enough for you if you tender to 
Ikim the difference to give you a right against 
Iiim to hand over the security. I never heard 
of such a proposition, and I really do not think that 
MOj of the Jeaming upon this subject was necessary 
io be goD9 iaUK The qoetUon is a tery mce t^ueHtm*, 



a question of this kind — whether or not, Miiai U 
the Shipping Act places a person on thtnliili 
capacity of mortgagee eo nomine, wbetbir k ■ 
transfer any interest which is not a tnuufflrif tbMt 
Then would arise the other nice qoestioo, whdkrli 
could be called upon, nnder the Merdnnt SUm 
Act, to transfer his debt I think aU thk i 
answered by saying that no tender has ben uii^^ 
the question does not arise at all ezesptii(oitkA 
day, the 24th. It is quite clear thers is so ynm 
of a tender. In Scotland, the next fnaeSa^m 
these :— The pit. was about to sell the prapHtj, g| 
a charter-party for the ship was offersd befonkiA 
the property, before the transaction took piM ihil 
the tender which I have already lefemd ts^ h 
declines, as I think he was quite jostifitd m ii| 
according to the authorities, to join m the ebft» 
party. He was quite right in declining to aiitsiiitii 
It is impossible to say that he might not be dp 
to great liabilities if he entered into what Lord ivk 
Turner, in the case which has been referred to, dl 
** a speculation charter-party." He decUnoa, asitl% 
on his giving notice that he is about to sdl, pnaw 
ings are taken in Scotland to prevent his seUiog. Ik 
come before the court in Scotland. Tbeynj.'l 
cannot get an aooonnt from thia gentloflian. ^ 
going to sell ; we are willing to pay him ofl^ tdk 
will not render an acoounL** That is put rfi 
conduct, as I have ssid, which b opes H 
little observation. The court thought tbt I 
was, perhaps, in that position, and tbo^ 
they said, ** If you pay him a «um of wn 
which we shall for the present purpose m 
sufficient by way of security to the pit, we iball p 
vent his selling and destroying the propeitj." U 
very probable that this court wcmld have don* tktfl 
under the circumstances. Accordingly, 700/1 wMfd 
and an interim order is made ex parte, wbidi m 
hare been done here probably if the time had pn* 
Then that ia heard again upon coasideratioo asds^ 
ment, and there the pit in this suit seem to N 
raised a question which he has raised now a^ ^ |2 
of want of parties in that anit to determiDe al* 
rif;hts adequately as to the matter of the aee^ 
The court thought that there was enough joriiM 
for them to protect the property as against «• v 
they said was unwilling to say what was doe ta la| 
therefore, they said, *' If you pay the monej istojj 
we will grant an interdict against the sale;" sod W 
the matter stands at thia moment The pmaarti^ 
the deft, here, does not press that ease on to s baiif 
and at the same time it is said that the daft. IN 
the pit here, has not pressed it on. At tbe aaat* 
I think the pit cannot be complained of. There »«2 
interdict against him ; he had removed the abip "J 
Glasgow to Liverpool, he brings it tolifarpwi* 
has not sold it, he has obeyed the interdict; sod M 
brought it here, he thinks it better tobsiea^ 
which the accounU oan be finally taken, aad a*** 



all the parties may be here inatead of a aoii is^ 
land, in which none of the other parties '•''•/'T 
terest Mr. Bird, as representing Meaan. »^ 
would be bound. As to whether Amelia BvP 



might be bound or not, I do not know what tbaj^ 
law would be upon that Probably we skovj^ 
her here. I am not prepared to say ao >"^T 



not be bound in the auit in Scotland. Clig^ 
row*8 representative there woold not be. T^^JT^ 
there being no means of final dediioii io ^^j*^^ 
meana of taking an acoonnt against cwiy^^ 
ested, snd there being a most grave P^'fjk 
raised in this suit whidi ia not raiaad ^^Jzi 
the validity of the mortgage— it is ^"^f^r^^^ 
the pit must have a decree to eitahliikki*|'^ 
his mortgage having been dispnted, s^^^* r^^ 
\\w% ^ &^xKty viastVi this does not *■»«■• '• 
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dae to the court of the sUter kingdom. Hiiv- 
l€«r joriifdictioii, inasmuch as there has been no 
eree, as to one very important point, numeljr, 
idttr of the mortgage; the court in Sootlumi 
had a suit which did relate so far as it went 

validity of the mortgage, tiiey disposed 
on the ground of irregularity. It was not 
ned upon the merits, butonly upon the irregularity. 
L says, ** I bring it here,'* the deft, now brings 
ment or evidence to impeach the validity of the 
ge ; and it appears tliat the pit. must have a 
to establish the validity of that mortgage. 
; done that he must have his decree for an 
t, and when all the accounts have been taken, I 
the proper way would be to reserve further 
tratioD. 

order, as finally made, was to the following effect:— 
lis court doth declare that the mortgage in the 
•ill mentioned, dated the 6th day of June 1860, 
lid security for the balance remaining unpaid of 
n of 700/. and the interest due thereon. And 
art doth declare that the pit. is not liable for 
default for having abstained from working the 
0^20, in said bill mentioned. And it is ordered 
n inquiry be made what has been received by 
, but fur his wilful default, he might have re- 
in respect of the freight of the said ship. And 
'dered that an account be taken of what is due 
pit. for principal and interest, under and by 
of the security in plt.'s said bill mentioned ; 
' his costs of this suit, including the costs of the 
for an injunction made on the 10th day of Feb. 
and any costs properly incurred under the pro- 
of the plt.*s said security ; and also including 

the costs of the proceedings taken before the 
in Scotland, with reference to the freight of the 
ip Eagle; and also the costs of the action of re- 
I, declarator and damages in Scotland, so far as 
ne remain respectively nnpaid to the pit. ; and 
1 costs, charges and expenses incurred by the 
respect of the custody and management of the 
lip EagU since he took possession thereof; and, 
ing the said account, a proper sum is to be 
1, by way of estimate, for the custody and ma- 
Bnt of the said ship, after the date of the certi- 
ip to the time when the pit. shall be redeemed, 
ship sold, as the case may be, under this decree, 
rment of what shall be certified due to pit. for 
lal, interest and costs, witli such allowance as 
id, plL to transfer all his right and interest in 
liip, &C. In default, ship to be sold (as court 
lirect), and proceeds paid to pit, if more than 
Qt, to redeem him, &c An inquiry as to the 
and interest between the deits. in said ship, and 
riorities, &c*' 

iters, SoU, Tamer and Turner ; Evatu and 
«. 

Monday, Feb. 2, 18G3. 

RSSAGKRIES ImPERIALES COMPANY V. BAINES 
AND OTHERS. 

U)» — Ship — CttarUr-party — Right of master 

of a foreign ship to enter into, 
^ster of an American vessel arriving in Eng- 
' authorised by the ovmers to sell or charter 
^p, entered into a charter-par.'y with the pits, 
a vojfoge to Ceylon and back. 
' days ofUrwafds the de/ls. purchased the 
Jrom a party acting under a power of at- 
^ from one of the owners to sell lier. 
mater pari of the cargo had beenput on board 
»* the charter-party. The defis. attempted to 
Mi sailing of the ^ : 
Uaf the moMier having authority to charter the 

which he .had done, and the defis. knowing 

Mas. Cab. 



of the charter party^ an injunction would lie to 
restrain the purchasers from itUerfring with the 
sailiugofthe ship, in pursuatice of the charter- 
party. 

The case made by the pits.* bill was the ioUowing : — 
The pits, were a foreign corporation, having their 
principal place of business at Faiis. On the 26th 
Dec 1862 the American ship Eila A. Clark, then at 
Liverpool, was chartered by the master, E. T. Sears, 
acting for himself and the owner, to one U. Worms, 
of Cardiff, as agent of tiie pits., to proceed wiih all 
pnssible dispatch direct to Birkenhead, and there load 
in tlie usuil way a cargo of coaU, and to convey the 
same to Point de Guile in Ceylon. The charter-party 
was negotiated by Me&srs. Crawshaw and Co., of 
London, as agents for the ship, and Messrs. Herring 
snd Co., as agents for the charterer. The freight 
was to be paid on unloading and right delivery of the 
cargo at 26s. per ton, as more particularly stated. 
The charter party was dated the 26th Dec 1862, and 
duly signed on that day by said £. T. Sears, the 
master, and by II. Worms, by his agents Herring and 
Co. The ship was owned by Americans. On the Ist 
Jan. 1863 the ship having proceeded to the Birken- 
head Docks, the charterers commenced to load coal in 
her, and from thence continued to do so until the 8th 
Jan., when the defts. James Baines and Co. informed 
the agents employed by Mr. Worms that they had pur- 
chased the vessel, and on the same day they wrote to 
Messrs. Herring and Co. as follows : — 

'* Liverpool, Jan. 8, 1863. 
"We have purchased the ship Ella A. Clark, 
and think it only courteous you should be apprised 
at the earliest moment of that fact, so that you 
discontinue putting on board any more coals, and 
those already shipped will have to \fe reloaded. 

^ Jas. Baines arid Co." 
The answer was as follows : — 

'* London, 9th Jan. 1863. 
" We are obliged for your courteous attention of 
yesterday's date, and shall communicate by this post 
to our principals, &c. ** Hekrino and Co.'* 

On the 8th Jan. the loading of any further cargo on 
board the ship was stopped by order of the defts. Siie 
then had on board 981 tons of coal belonging to pits. 
On the 1 0th Jan. notice was served by pits, on defts. 
that the pits, required that the cliMrter-party should 
be carried out, and that deits. were not to do any act 
inconsistent with the performance by the ship of the 
voyage agreed upon. The defts., however, refused to 
allow the ship to perform the voyage, and threatened 
to put the 981 tons of coals out on the quay. 

The bill then alleged that the defts. had notice of 
the charter-parly when they bought the ship. The 
defts , however, alleged that the master had not only 
no authority to charter the ship, but knew when ho 
made the chaiter-party that he was ucling in opposi-^ 
tion to the views of his owners in regard to the vessel. 
The pits, alleged that when the charter-party was 
agreed upon they only knew that Seirs was the master, 
and that it was the constant usage and established 
practice for masters of foreign ships in this country to 
charter their ships. 

The defts. had caused the ship to be r^^gistered at 
Liverpool in the name of one of the defts.. Greaves, as 
trustee for the firm, as a British ship. This was done 
on the 9th Jan., and the name of the vessel changed to 
The Golden Aye, and so entered on the registeir The 
pits, alleged they had already sustained considerable 
loss by defts.* proceedings. 

The bill prayed for an injunction to restrain the 
defts. from interfering with the loading of the said 
vessel, in accordance with the said charter-party, or in 
any wise interfering or doing any act in reference tu 
the said vessel so as to prevent the pit. having iha full 
benefit of the aaid ch«sv«t-\(«&VS> «s^^ >^«x^s«BA9e» 
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might be awarded to plu againjit the defts. in respect 
of the wrongf al conduct in reference to such Tessel. 

The pits, then moved for an injanction, and an 
interim order was made to allow the defts. to file 
affidavits. An order was also made for the examin- 
ation of witne-tses by a special examiner at Liverpool, 
and tlie effect of the evidence ou both sides it folly 
itated in tlie V. C/s jadgment. 

Sir H, Caimtf Q. C, MUward (of the Common 
Law Bar) and Chat, Ilail^ in support of the motion for 
an injunction, relied upon the general usage which 
«nables masters of foreign vessels to charter them in 
this country, and cited 

/>« Mattos V. Gibton, 4 De G. & J. 276 ; 

Abbott on Shipping, p. 118, 7th edit. ; 

Smith's Merc Law, 376 ; 

Grant v. Norway, 10 C. B. Rep. 665 ; 

Duke of Beaufort v. Neeld, 12 CI. & Finn. 240. 

Giffard, Q. C. and Druce^ for the defts., contended 
that the master was entrusted to bring the ship to 
England for sale only, and that he had exceeded his 
authority in chartering her. The defu. had bought the 
•hip with the concurrence of one of the owners from 
one Kopperholdt, acting under a power of attorney. 
They would be put to the greatest inconvenience, 
having undertaken to sail the ship with passengers to 
Australia ; had entered into engagements with them, 
and had advertised her to sail on the 15th Feb. next. 
The pits, could easily procure another ship for the con- 
Teyance of the cargo of coals. If the ship proceeded on 
her voyage, she might be liable to capture, and thus a 
total lots accrue to the purchasers. They referred to 
Pope V. Nickertorif 3 Story's Rep. 476 ; 
Boucher v. Lawson, Ca. tem. Uardwicke, 85 ; 
Paley on Principal and Agent, 76. 

No reply. 

The Vick-Chancellor said :— I confess I feel 
myself so pressed by the case of /fe Mattos v. Gibson, 
that I see no mode by which I can pos.sibly distinguish 
this case from that, except unfavourably to the present 
<defl8. It is not competent for me to fall back on 
any opinion I may have entertained before that case. 
That case has gone to the extent of saying that, where 
there is a contract by a person fur the letting of a 
■hip, that contract must not be interfered with 
by any other person, but this court must hold, as in 
the case of Lumley v. Wagner, 1 De G. M. & G. 618, 
that it is important that all contracts which have 
been entered into shouM be observed, and that a 
person who, after entering into a contract, endeavours 
to defeat it, should be restrained from so doing. The 
.present cose, assuming the contract to be good, is as 
strong as De MaUos t. Gibson, because it is the case 
•of a lawsuit brought by the defts. with their eyes 
•open. There is no dispute that Baines and Co. were 
.perfectly aware of the contract entered into, because 
they were so told ; but they are also told that it was 
beyond the power of the master to enter into it ; they 
•do not take the trouble to make Inquiries, either of 
Sears, the master, or of the persons who had the 
benefit of the contract, namely the pits., as to what the 
conditions of the contract were, but they take their chance 
of bemg able to prove that the contract was mopera- 
tire. They therefore took the bhip with their eyes open, 
whatever might be the consequences. Then it is said, 
the dbtinguishing point between this case and De 
Mattos T. Gibson is, that in De Mattos t. Gibson 
the contract was by a mortgagor in the first instance, 
who had the right to enter into it, and that here the 
right is disputed. Nay, more, the argument goes further 
than that, because it is said, '* Here is a phiin and dis- 
tinct fraud on the owner of the vessel, and being a 
fraud on the owner of the vessel, that if it were the 
case of a bill for specific performance in this court of a 
oontract entered into by an agent, the court would not 
nterfere for the purpose of giving specific perfonnance. 



Of course it may be a question how far the etmt 
would interfere in a caso of frand diatinetij prafidt 
but I am very far from saying then is aojtiuDg Eki 
fraud in this case. Now, as to the aathority Ckitii 
given to the master, Sears, he has sworn that he hsi. 
authority from the owner either to sell or to disrtcr. 
That he had considerable authority firom the owaw ii 
apparent when yon look to ail that took plaes in tk 
course of the transaction, and the eondoot that is 
pursued by Kopperholdt with regard to what did tab 
place. First of all, it stands thos: — The esptiii 
swearing to tliis, I am asked ' to infer from tks 
letters that it is impossible there can have been af 
authority of that desciiption from what afUrwii^ 
took place. What took place is, not the cobeigaoat 
of the ship to Kopperholdt, which might have avoiM 
the difiicolty ; because, if there had be«i a distinct eoe> 
signment of the ship to Kopperholdt, the antboiitia 
seem to say that if it is known there is such aoooegi- 
ment of the ship to him, he acting for tbeoimc 
then the case stands in the same position as if tb 
owner himself is resident on the spot. But that ii sat 
so. Kopperholdt seems to have had ooe-sixttatfc 
shore. He seems neither to have acted as owner, UK 
to have dreamt of acting as owner, or ss ooaapm, 
and although he had power (as I shall mentioo pn* 
senily) to Uke command of the vessel and to dupbai 
Sears if he was not so mmded, he was not so 
Then, what really takes place is this. In October a 
is written in Sears' own handwriting as 
to Clark, the managing owner, expressing a itiaf 
wish on the part of Clark to sell the ship, and a pni 
is there fixed which is first mentioned st 7(wi 
but there is nothing like a general antbocitj to 
Kopperholdt to sell for what he might thiok i^ 
nothing to justify Kopperholdt in sayings ** 1 am sntilU 
to sell at all hazards and at all prices." Tneo eoMi 
the next letter, saying, ^If yon cannot to td,* 
which implies that he was not to sell at all evatt ii 
a reckless manner, and the price is fixed as being fine 
9000/. to 7000^, and he says, *« If you are unable H 
sell I wish yon would take her. He says he woitt 
like me to Uke her if 1 could." Then KopperbsUl 
has a conversation with Sears, and Kopperhuldt mifl 
that Sears said to him in reference to that passagt, "i 
might take command of the ship at once if I likd, 
alluding to the passage in the last-mentieoed letter 
when the said Joseph Clark aays '* he would like mt ti 
Uke her if I could." I allude to that because Sua f 
accused of fraud in making this charter-party, for it* 
said he made it with a view of reUining the emntd 
of the ship. Here Sears Ulls Kopperhoklt, "' Yoa at« < 
liberty to Uke the command of the ship at oaoi if 
you like.*' Kopperholdt does not choose so to do, tfi 
so things remain for three weeks. Then they hai« * 
conversation on Sunday the 2l8t Dec, when diaiil 
together, and there the expression is a ft? 
remarkable one. Sears then says, ** If J<* 
do not get rid of the ship 1 shall cbtfttf 
her," and Kopperholdt says, ^ 1 said in replfi 
*' No, don't do that ; I am here to seU her." Tli^ 
cerUinly does not strike me as an expression cooxtfli 
any idea or impression on Kopperholdt's part 1^ 
there was no authority to Sears to charter her. Hi 
does not say, ** I forbid your doing that ; yoa hsn* 
authority to do it" And what is more remarkabb* 
the way in which he expresses himself to the bnkCf 
which is in the next paragraph of the affidavit B* 
says, " I said that if I did not sell the ship, I htiji» 
objection to let her go back to New York, or Kef 
Orleans, but she must go back to the Sutes," which ^ 
must read thus : ** If you do charter her at sU, cbtf^ 
her either to some port or other of the Stataii'*^ 
implying that he (Sears) was the person to charter ^' 
That is still more apparent if you read a little Au^ 
on ; because, when he calls upon the broker, bstspi ^^ 
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) ship wan for sale and not for 

not to be chartered, and that 
to be put off, and that if Captain 
01, wanting to charter, be was 

That does seem to me to be 
scognition on his part of what is 
leral rale and costom in this trade, 
bad power to charter her ; I said, 
t it» ail unreasonable thing to do.' 
er to make sure, and said to the 
( here, put him off ; do not tell him 
dden to charter and has no power 
niin off, and send for me in order 
e and prevent the thing being 
ijT, all that, so far from being evi- 
>ear8 has not power to charter the 
ther to corroborate his view that 
larter her, or rather, to corroborate 
r as third persons were concerned, 
a position to charter her that this 
interfere with it. I am now con- 
re is any fraud. As to fraud, or 
I view of retaining the cummand 
e already dealt with that bj 
Fered the command to Kopper- 
Kupperholdt declined to take 
d to bring the matter to a 

have the ship hanging aboat, 
either in the way of sale or em- 
. What takes place afterwards is 
and the fraud appears to me to be 
>u take Kopperholdt as the owner, 
le owner, because Kopperholdt is 
lys he is very much surprised and 
bjects strongly to what Sears has 
is subsequently done ? He never 
e charterers to, say, **You must 
contract ;" but lie goes to Sears 
Ather hoped J should sell with the 
) H good thing, and it might pos- 

that all supposes he was owner. 

for him to say afterwards that he 
e contract ? He knows the con- 
le; he knows the purchasers are 
uows, or must be taken as know- 
d probable that they would ship 
ige quantities — they say they 
a thousand tons of coal in the 

that, he lets the thing hang on 
Id be more convenient to take some 
> the persons chartering the ship, 
uld have an nnswer at once, •* You 
go on without interfering in any 
llowed us to incur expense.^' There- 
hat as regards the owners they are 
as the owners were in JDe Mattas 
ben he belb to the Messrs. Baines 
take their cliance, and they find 
ind so far from being unauthorised, 
t there is a subsequent ratification 
arterers, from the fact that thb 
to acquiesce in the contract after 
;e that the contract has been made 
cnowing it on the 26th Dec, and 

saying, *' I am in hopes the thing 
hat is what it comes to) and I may 
er upon it." In that state of cir- 
lly uecessary to consider the other 
le captain's power, because it appears 
leman has ratified what has b^n 
me time, if it were necessary, the 
» to preponderate largely in favour 
)r, because the evidence is this: 
, ** I have chartered 130 ships in a 
iways treated the oaptain as the 
TiieaMr.GifftfdMys: ** fiat that 



is no proof of the custom, unless yon show he was 
allowed to be agent when the authority was disputed." 
I apprehend it is a strong fact, when you find that in 
a case not like the case of a broker who must have a 
special power to sell the ship, but in a case where thd 
question is whether the captain who puts a man into 
possession of the vessel is or is not authorised to make 
a charter-party, the best authorities we have (both 
Abbott and the American authority. Story) seem to 
treat him as having power so to do when the owners 
are not present either in person or by virtue of their 
having consigned to an agent who represents them, 
and wiio therefore would be the proper persons to apply 
to. He comes to a foreign port ; be is in possession of 
the ship, and the sjiip must either go back without a 
charter at all, or he must charter it ; there is no other 
person to enter into a charter-party at all if he does not. 
Mr. Giffard contends, that when she comes without a 
charter, according to the course of general trade, 
it would not be allowed. But this ship came 
with a charter, and that would be matter which, if the 
parties were put upon inquiry at all, they would have 
found. They would have found whether it was the 
general custom or general habit for the roaster of tho 
ship to charter. If she came with a charter, in all 
probability she would sail back with it. I think^ 
therefore, the evidence, as far as it goes at present, 
is strong to support a custom of that description ; but 
whether this gentleman had authority or not in the 
first instance, he was allowed to deal with it, thongh 
with remonstrance, and after he had dealt with it for 
many days, with a perfect knowledge of all — at least 
he was in such a position that he must be taken to 
have been affected with knowledge of all that had 
taken place by the charterers with regard to the 
loading of the vessel— he allows all this to go on without 
any communication with the charterers. I think the 
comparative convenience or inconvenience is eqnally 
balanced. I cannot measure the difference. It is as 
convenient to the pits, not to have a ship for their 
coals, as it is to these gentlemen not to have a ship for 
their passengers. It appears to me that he must be 
held to have acquiesced, as in De Mattes v. Gibton, 
and that I ought to make a similar order to that 
which was there made. 

Injunction in the terms of the prayer of the hilL 
Solicitors : Gregory and RowcUffes ; Marshal!. 



COTTBT OF aUEEN'S BENCH. 

Reported by Johx Thompson, T. W. SAUiii>Kaa, and C. J. B. 
HsuTSLKT, fisqrs., BarrUters-»t-Law. 

Saturday, Jan, 24, 1863. 

WiLSOS AND AMOTIIEB (spps.) V. CARTER (resps.) 

Wreck — River Number — Expenses of attempting to 
raise and blowing up a sunken vessel. 

The Number Conservancy Act^ 15 ^ 16 Vict, c. 130 
/oca/), enables certain commissionersy tchen any 
vessel is sunk in the Ilumber (on neglect of the 
owners)^ to appoint a person to raise or blow up 
the same, roith powers to recover summarily fAe 
expenses from such owners. A vessel was sunk m 
the Ilumber, and on the neglect of the two owner* 
to raise her, the commissioners appointed a person 
to raise or blow her up, Whilst the works were in 
progress^ one of the part owners died, having two 
executors. The attempts to raise having failed^ 
the vessel was blown up, and proceedings were 
taken against the surviving part owner and the <tf» 
executors of the deceased part owner, to recover 
the ezpenees incurred in endeavouring to raise the 
vessel, and in blowing her tgs : 

Held, fret that it wns for the justices to decide 



288 



MARITIME LAW CASES. 



Q.B.] 



Jabdixb V, Lbatiilkt. 



w». 



incurred; Meamdhf, that tJte jwtices had no power 

to include the executors in such order. 

This was a case stated under the 20 & 21 Vict c. 
43, against an order of justices, upon the apps. for 
the payment of 992^ I4s, Id, for expenses incurred 
in raising:, blowing up and removing a vessel which was 
wrecked in the river Hiimber. 

It appeared that, by the 15 & 16 Vict. e. 130 
(local), **An Act for the conservancy of the river 
Uumberf and for amending some of the provisions of 
an Act relating to the Kingston' upon-Hull Docks," a 
certain body of commissioners are appointed for the 
conservancy of the river Humber, and by sect. 23 it is 
enacted, that so often as any vessel shall be sunk or 
stranded within the limits of the Act, if the owner of 
such vessel, or the master or other person having the 
charge or command of her, shall refuse or neglect to 
weigh or raise the same for the spa2e of one month 
then next following, any person who shall be appointed 
by the commissioners for the purpose, may cause such 
TCflsel to be weighed and raised, or, if the same cannot 
be effected, to be blown up with gunpowder or other- 
wise removed, and to sell the portion recovered and 
apply the proceeds to the expenses, rendering the 
anrplus (if any) to the owner, &c 

By sect. 24 it is enacted, **That if in case of any sale 
as aforesaid the proceeds thereof be insufficient to 
defray the charges and expenses authorised to be de- 
frayed thereby, or if from any cnuse no sale can be 
had, such of the charges and expenses authorised to be 
defrayed by sale as afbreaaid, but which have not been 
or cannot be so defrayed thereof, may be recovered in 
the name of the commissioners in a summary manner 
from the owner, master, or other person having, or 
who at the time of the sinking or btranding of the 
Tenel had, the charge or command of the same," &c. 

It appeared that, on the 22ud Jan. 1860, a vessel 
called the Tfan^y, belonging to Catherine Wilson and 
John Nicholson Wilson, was sunk in the river Humber, 
within the jurisdiction of the said commissioners ; that 
on the 18th Oct. following the commissioners made an 
order upon the owners to raise her ; that the owners 
having neglected to raise her for the space of one 
month, the commissioners appointed the reap, for tlie 
purpose of removing her ; that, on the 30th Oct. 1860, 
the work of attempting to raise her began, and con- 
tinued until Aug. or Sept 1861, when it being found 
impossible to ettect that object, the work of blowing 
up commenced and concluded in Nov. 1861. On the 
9th Oct. 1861 Catherine Wilson, one of the part 
owners died, leaving the app. John Nicholson Wilson 
and the other app. George Cleugh her executors, who 
proved her will on the 1st Nov. 1861. The expenses 
of the commissioners, in endeavouring to rai»e the 
▼easel and in blowing her up, having amounted to the 
above-mentioned sum, the payment of which was re 
fused by the apps., they were summoned before jus- 
tices that an order for payment might be made against 
them. 

By the Railway Clauses Consolidation Act, 1845, 
sect. 140 (which is incorporated in the special Act), it 
it enacted ** that in all cases where any costs, damages, 
or expenses are directed to be paid, and the method of 
ascertaining the amount or enforcing the payment 
thereof is not provided for, such amount in case of 
dispute shall be ascertained and determined by two 
justices ; and if the amount so ascertained be not paid 
by the company or other party liable to pay the same 
within seven days after demand, the amount may be 
recovered by distress of the goods of the company or 
other party liable as aforesaid.** At the hearing two 
principal objections were taken — first, whether the 
justices had the power under the 23rd section to order 
the expenses of the attempts made by the complainant 
to raise the vessel, or whether they could only order so 
joaeb ibenot aa was incursd in the blowing-u^ mth 



gunpowder ; second, whether the app. Gcofgi€ki|i^ 
being the executor of a deceased owner, was n ms^ 
master, or other person within the meumg d h 
words of the 23rd and 24th sections of the Att? 

Meliuhy Q.C. (P. Thompmm with him) novippmi 
in support of the order, and contended that tke jaliM 
were right. [Cockburn, C. J. — ^The order bdi^fit 
only against one part owner, but against tbecnoH 
of another part owner, how could you enfani it ■ 
against the latter?] The order would be dnnf 
generally, and the executors would not be liable if i% 
have no assets. 

iSAee, Serjt. (7*. Jones with him) argued, MtM 
the apps. could not be liable both for attcnpti^li 
raise the vessel and also for blowing her up. Seeod^ 
that the executors could not be liable for whatwsNt 
a default of their own. [Cockbub^, C. J*— If thi 
was a fair and reasonable ground for8uppofliigthitil|"^ 
vessel could be raised, then it would be highly |nf« 
to make the attempt ; and the justices sre tbe fnjr 
parties to determine whether this was so oraot t ^ 
would have been exceedingly hard upon tbe offsab 
have blown up the vessel when she could have ben tfi 
by being raised.] The ooromiasionerB sbouM ftmil ¥> 
best opinion they can as to whether the veeeel €■ ll 
raised or must be blown up, and should net eaddkil 
owners with the expenses of both. But the eieuM 
certainly cannot be liable ; they have been guHrif* 
default, and the liability of the deceased psitM^ 
does not survive to them. 

MelHsh^ Q, C, in reply. 

CocKBURsr, C. J.— The exeenton of tbe dteMt 
part-owner cannot be made the subject of tUi_ 
If, therefore, the order is not yet drawn 
cuton must be struck out; if otherwise^ 

must go down with directioni that 

only as to the surriving part owner, leaving him to iri 
remedy against the executors of the deoesMd p 
owner for contribution as he may be advised hi bii 

The other judges concurred. Hmk mxeHm^ 

Maplet and Co, for the appa. 

Gregory and Co. for tlie resps. 



rawn up, tbetfi 

herwise, the m 

it inuitbeM 



Tuesday, Feb, 10, 1863. 

Jardine V, Leathuet. 

Ship — Insurance — A btuuiomnenL 

A person with whom a pdicif of asmnmes em sji^l 

is deposited merely as security for a Ambi, *•• 

implied authority to give notice of aoamkseu" 

the underwriters, ^^ 

Action upon a policy of insuranoe for 6000^ ■<■ 

in July 1858, upon a vessel on a voyage frflB lA 

to this country, to recover the amount as upofi s m 

loss. 

At the trial before Mellor, J., at Livsrpod,ftr 
peared that JUrdine, tbe pit., had deposited tbe fdf 
with the Liverpool Borough Bank, and that tbe bi4r 
through their attorney, gave notice of abandoooflt* 
the ship, she having suffered from perils of tbe ^i* 
the un(*erwriters. It was objected that tbe oetiei^ 
insufficient, and that the pit. was only entitled le »' 
cover as for an average loss. The bank loaB hedjj 
discharged, and the pit is now suing in his o« JJ* 
The learned judge reserved the point, snd the ib* 
was entered for the pit. as for a total loss. ^^^ 

A rule nisi having been obtained to "^""^ 
damages on the ground that the pit. was ooly o"** 
t6 recover for an average loss, ^ 

BreU, Q. C. and MUward showed oaose.— TkeiwJ 
of abandonment was sufficient, for the bank bytbe^ 
had an implied authority to do evefythiBf tbiMn| 
necessary to make it availabla in their httdfc ^ 
have an authority coupled with aa inlMSi*: 
PlolAonter ▼. Amosoib, Holl*a N. P. Ok »Sr 
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V. Marine Ifuurance Company^ 2 IL of 
IS. 159. 

. C. and 7*. Jonu in sopport of the rule. —In 
re was not a pledge of the iibip, bat of the 

assurance only. If underwriters accept 

abandonment, the ship becomes theirs, 
» is irrevocable : (Amould on Insurance, 
d. ; Smilh r, JRobertion, 2 Dow. P. C. 
y a mere pledgee of the policy cannot 
ithout Communication with the owner of 

there is no evidence that the owner knew 
to the notice in this case. No one can 

has not an absolute right in the thing 

, p. 1161; 

Brown, 4 Ex. 786. 

N, J.-^I am of opinion that this rule 
ade absolute. In this ease there was the 
: of a policy of insurance with a bank 
which of itself conveys no interest in the 
B contended that that gave to the bank an 
)rity to do all that was necessary to make 
available. It may be that it gives an 
ority to the bank, in case of the neces- 
tion to recover the sum assured, to bring 
n the name of the assured. It is not 
ssaiy to decide that in this case, because 
in dispute goes far beyond that, the bank 

a notice of abandonment to the under- 

effect of which is to convey the ship 
B is an absence of authority in support of 
on that the deposit gives any implied 
npromise the interest of the pledgors by 
ndonment. It appears that there was an 
ige of the ship itself to the bank, but that 
to do with the point before us. Now 
;ive notice of abandonment deal with the 
al loss, and to say that a mere pawnee 
>ing deprive the owner of all property in 
ch might be of much greater value than 
red by the policy, appears to us an un- 
osition. I tlflnk that no such implied 
;iven by a mere deposit of a policy. As, 

said tliat there was a mortgage, we think 
ould be a new trial on payment of C(«sts. 
•') J. — I am of the same opinion. I 

is very likely that such a deposit as this 
k a right to hold the policy anr* say to 
!iat he shall not set upon it without their 
e deposit is a mere thing affecti>* j the 
the policy. Now the parties lo give 
..idonment of a ship are those who have 
n the ship. We are bound to hold that 
ibandonment was necessary in this case 
the decision in the H. of L. The effect 
is to vest in the underwriters the property 
nd her freight. The real owner therefore 
to determine whether he will do that. It 
>ut that there is any implied authority in 
give notice of abandonment, and, after 
m, it is impossible to say that a subse- 
tion has any effect. It is not necessary 

at present what the effect of the mort- 

J. — There was the less necessity to imply 
f in this case, as Jardine might have 
ice of abandonment himself. It follows 
are of the thing that the notice must be 
party who has the property in the ship. 

Bute absohUe for a new triak 



COX7BT OF COMMON BENCH. 

Beported 1^ Damial Thomas Evaks and W. Matis Esqm, 
JUrrUiersHit-Law. 

Nov, 21 and 22, 1862. 

Scott Russell r. The Viscouyr Sa da Bandeira» 

Contract to huM thip-^Extras — Penalty Jor mm- 

delivery at »pecijied time. 

The pit, contracted tcith the deft,, who was the agent 
of the Portuguese Government, to build a efup- 
within a certain time complete and ready /or sea, m 
accordance with the regulations at Lloyd's ; she wa» 
to be built with the best materials of aU kindsp 
and as prescribed by table A of Lloyd's Register 
of the ships of the class A 1, thirteen years, 
for which class ihe was to be constructed 09 
to materials, and further she was to be Jitted, 
formed and equipped m manner similar in all 
respects to that which is practised wtth ships 
or vessels of the sanu class in her Majesty's navy 
under contracts with the Admircdty, And it was 
agreed that the purchase'money or contract pries 
therein named be inclusive of all charges for the 
said shiptjmished and fitted perfectly in every rs^ 
speet, and that no charges should be demanded for 
extras, but tmy additions which might be made by 
order in writing of the dfft^s agent should be paid 
for at a price to be previously agreed upon Mt 
writing, jDuring the progress of tlte building of the 
ship various alterations of a minor character wers 
made according to the orders of the d^s ageni^ 
but no written order was given fur them, as re- 
quired by the contract When the ship was nearly 
completed, the deft's agent gave notice to the fiL that 
he should require him to supply a quantity of articles 
for the use of the ship, whidi the pU, considered he 
was not bound to do under the contract. These articles 
consisted of an additional quantity of spare as well as 
standing rigging, spare masts, yards, sails,sailing and 
other gear, spare anchors, cables, cordage, and other 
articles, with all of which similar vessels in her 
Majesty's navy are usually supplied when com- 
missioned for active service. With respect to vessels 
built for her Majesty*s navy by private shipbuUders, 
under contract with the Admiralty, the invaricUds 
course of proceeding is for the shipbuilder to buHd 
and deliver the huU only, with certain hull fittings 
and fixtures; but all the rigging, masts, cables^ 
boats and ot/ter moveable things are furnished under 
Admiralty warrants from the Government stores. 
The Portuguese Government, being very anxious 
that the ship should be delivered as soon as possible^ 
the deft's agent requested that all the articles 
usually supplied to ships of Me sttme class as that 
now building under Admiralty warrants should be 
supplied by the pit. without prejudice to the question 
whether the pit, was bound to supply them under his 
contract or not. The pit, accordingly supplied these 
articles: 

Held, that for aUerations and additions of whatever 
nature during the performance of the contract, the 
p9l could not recover, not being able to show written 
orders for the same in accordance uith the pro^ 
visions qfthe contract ; but that as between the plL 
and the defL, so far as related to the articles which 
the pit, disputed his liability to supply, and which 
were supplied by him without prejudice to the ques- 
tion ofhU liability, they mustbe taken to have beets 
supplied q/ier the contract was convicted and the 
vessel delivered, and that for these, therrfore, ike 
deft had incurred a liability wholly independent <^ 
the contract* 

It was also provided by the contraet that if the sh^ 
shomlduoi be delivered ess^flsU ona eertaindeih 
«lMiial^ </5L «Hii« OovU be fOMi 111 t)i» 11^%^ 
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the deft at liquidated damaget, hut that if the ship 
should not be to delioered from any caute not wider 
the control of the pit,, the tame to be proved to the 
tatitf action of the deft.'t agent, and to be certijied 
in writing by him^ then the taid penalty should not 
he enforced for such number of days at ih^ deftJs 
agent should in such certificate name. T\e ship 
vfos not delivered till long after the time appointed^ 
hui most of the delay was caused by Vte inter' 
ference of the deft, or his agents in the course of 
the perfortnanee of the contract : 
Held, thatf under these circumstances, no penalties were 
recoverablej and therefore, that none could be set 
off against the pHJ's claim. 

This was an action to recover a aam of money 
elaimed as the price and vailQe of certain work done, 
and materials, stores and other things provided under 
the cireumstaneeii hereinafter stated, for a screw steam- 
•bip of war called the Donna Maria Anna. The 
declaration was framed in the common connts for 
goods sold and delivered, for work done and materials 
provided, for monej paid and for moneys found to be 
due on accounts stated. The defendant pleaded : — 
1. Never indebted. 2. Payment before action. 3. A 
8et«off for liqoidated damages payable by the pit. to 
the ded. under certain articles of agreement, dated the 
16th Nov. 1858, and for money paid, had and received 
for interest, and for money due upon accounts stated. 
Issue was joined upon these pleas. 
The cause came on to be tried before Wightman, J., 
at the spring assizes for the county of Surrey in 1860, 
when a verdict was, by consent, found for the damages 
elaimed, leave being reserved to the deft, upon certain 
eonditions agreed between the parties to move to enter 
a Terdict for the def^. Subsequently it was agreed 
that a special case should be stated, which was in 
effect as follows : — 

The pit. is a shipbuilder at Millwall, the deft, is a Por- 
tuguese nobleman residing in Portugal. He was formerly 
Minuter of Marine in the Portuguese Government, and 
in that capacity, on the 16th Nov. 1858, he entered 
into a contract with the plaintiff to build for the Por- 
tuguese Government a screw steamship of war, called 
the Donna Maria Anna, The pit. claimed 3518/. 1 5«. 
in respect of the work, stores, spare gear, duplicates 
and other matters executed upon and supplied to the 
ship, which he contended he was not bound to execute 
or supply under the terms of the contract. The said 
aooounts are in the particulars of the plL's demand 
described as follows : — 

** First, alterations, &c 1026 5 9 

'* Secondly, alteration for additional 

work 242 7 

** Thirdly, stores, spare gear, dupli- 

eates, &c 2250 3 



£3518 15 9" 
The first communication which took place upon the 
•abject was a letter dated 8th April 1858, written by 
Admiral Sartorius, who is vice-admiral in the service 
of the King of Portugal, as the agent of the Portnguese 
GoTemment, in consequence of it several interviews 
and much correspondence took place between tm pit. 
and Admiral Sartorius, and Mr. Theobald, the Admi- 
ral*s attorney, the result of which was that the ship 
was commenced, and considerable progress made in 
her construction, under the dii-ection of Admiral Sar- 
torius, and on the 16th Nov. articles of agreement 
nnder seal were entered into between the pit. and deft., 
where, in oonsideration of 1 0,400/., the pit. agreed to build 
and construct for the King of Portugal, a steam screw fore 
topsail schooner ship or vessel of the dimensions there 
atated, to be constructed agreeably to drawings delivered 
by the pit. to, and signed by, the Vioe-Admiral, with the 
Imt materials of all kinds, and as prescribed by table 
■A of C&a^LIojds Begister of Sbipt,** of tkMoliM 



A 1 thirteen years, for which class the m 
vessel should be constructed as to tlie mate 
that pit. should, at his own cost and risk ! 
ship and place the same in safety at Mill 
plete in every respect ready for sea, on or 
25th April 1859 ; and all the shipwrii 
labour and materials usually supplied and r 
shipbuilders for the proper erection of the 
should be provided and furnished by the 
should also provide and furnish all joiners' i 
engine-rooms, and that the same be oonstni 
furnished, fitted and fonnd at the solei 
and expense of the pit., and should be delin 
at Millwall aforesaid, on or before the 25th. 
to the order of Admiral Sartoiius, read] 
furnished, fitted, found and equipped 
similar in all respects to that which is pn 
ships or vessels of that same class in b* 
navy, under contract with the Admiralty, 
chinery, armament, stores, plate, linen, glas 
and opticians* instruments, other than shi 
compa-sses, which the pit. should suppl 
ship or vessel, to be at the sole charge anc 
the pit. during the construction, equipnu 
livery thereof, including ship-keeping, doc 
rates, &c. (if any) until the same shall ha 
proved of in writing by the said Admiral & 
accepted by him on behalf of the defi., a] 
agreed to pay the plU the said pure 
of 10,400/., by five instalments, as tb 
the last instalment of 2800/. on the ddiv 
furnished, finished and equipped in every n 
fur sea as aforesaid, lo the satisfaction in 
Adminil Sartorius. And it was expressly 
the said purchase-money was inclusive of 
for the said ship, furnished and fittf>d 
every respect, and that no charges should b 
for extras, but any addition which might 
order in writing of Admiral Sartorius, as 
extras, should be paid for at a price to be 
agreed upon in writing. Whilst the said 
course of being built express verbal orders 
time to time given eiiher by Admiral Sarto 
son or with his sanction, either by the i 
employed to watch the progress of the t 
'the captain appointed to command the sa 
an the work, materials and goods compri 
forming the subject of the first of the abort 
accounts, and all the said wot k was done, i 
materials and goods were supplied by tb 
and in pursuance of such orders. All the var 
in these may, as regards the nature of the 
materials and goods be classified i 
viz., 1. Charges for work, materials and gi 
as now admitted by the deft, are in excetss 
substantially from the requirements of the 
tract and drawing. 2. Charges for extn 
sumed in alterations of work which had 
and in accordance with the said contract ao 
been completed. 3. Charges for the exti 
of work answering to the general requirenv 
contracts and drawings, but rendered by sp 
as to the mode of performing it of a dui 
expensive than is usual in such a ship ai 
in the said contract and drawings. 4. C 
work and materials not required or usoali 
supplied in or to ships built by private si 
under contract with the Admiralty, norn 
the purpose of procuring the registration of t 
Lloyd*s in the class A 1, thirteen years. Koe 
ever given in writing by Admural Sartorioi < 
or without a price previously agreed up«o i 
and on various occasions during thepro^ren* 
shipbuilding, he, and on other occasions tbts 
guese agents employed to watoh the ilnph 
^afocesaid) required variona portiout of ths * 
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oded until the decision of Admiral Sartoriiw und 
B uid Llojd*8 surveyoni could be obtained, npon 
;iona made by him, or the said Portugueae agentSf 
imes to the quality of the material*, at others 
» proposed mode of doing the work, and such por- 
of the work were suspended accordingly. Upon 
suasions referred to there was no default on the 
»f the pic, but the said objections and the sus- 
»n of the said work, together with the extra time 
"cd for the execution of the work comprised in 
wo first mentioned accounts caused a delay in the 
I of about six weeks in the progress of the entire 
uilding; but it is not proved that even without 

delay the ship c»uld, with the number of hands 
»jBd by the plt^ have been finished in the time 
lad in the contract. As early as the 14th 
K 1859 the pit. gave notice to Admiral Sartorius 
a consequence of these delays the ship was not 

to be fiiii»lied by the stipulated time. When 
aip was nearly completed. Admiral Sartorius re- 
1 a quantity of articles to be supplied to the ship 
I he insisted the pit. was by the terms of the con- 
of the 16th Nov. 1858 bound to lupply, aud 
L the pit. on the other hand considered be was 
oand to supply, and refused to supply, and after 
delay had occurred in discussing this question, 
tbeobuld wrote to the pit. the following letter. 

80th July 1869. 

dear Sir.— Admiral Sartorius is very anxiuus that 
aip should be r&idy for sea at tlie eHrliest poMible 

and therefore, with tlie view to prevent any an- 
lary delay, let uU the articles supplied by our 
rally to ships of the same clsss as the Donna Anna 
i« ander the Admiralty warrants, be supplied fortli- 
1^ yon, wlihoot prejudice to the question whether 
tfe lo be supplied by you under tlie contrsct, at your 
« not (Signed) Juum P. Tosobald. 

teoit Uasse:i, EtKi. 

th respect to vessels built for her Majesty^s navy 
»riTate shipbuilders, under contract with the 
ralty, the invariable course of proceeding has 

for the shipbuilder to enter into a contract with 
.dmiraliy to build the hull according to a specifica- 

by which the shipbuilder a<;rees to build and 
ir the hull complete, with certain hull fittings or 
rwB for the atttchmeut of the rigging, and all 
a fixtures; but all otiier things, including masts, 

• ngging* 8<Ail*f boats, anchors, cables, cabin 
Lore and all moveable things of every description 
■ary to complete the fitting and sea-going equip- 

and provisioning of the ship, are provided by the 
jraltj out of the Government stores or warehouses 

• dockyards. }io instance has been proved of a 
met by a private shipbuilder with the Admiralty 
ng the former to build a ship fur her Majesty's 

in accordance with Lloyd s rules or tables, or to 
Lad, or equip a vessel ready fur sea. All the 
l«s supplied by the Admiralty to a ship built by 
meif and whether for imtnediate or future use, 
known and denominated in her Majesty's dock- 
» as ** stores," and these are supplied from the 
yards in pursuance of warrants issued by the 
liralty authorities, which are known by the name 
dmiralty warrants, in which the various articles to 
Applied are enumerated And described. The stores 
4tttinguishe«l by the Admiralty authorities as 
'Fmters* stores, boatswains' stores, gunners' stores, 
•n* stores, engineers' stores, and medical stores," 
^ like. Carpenters' and boatswains* stores would 
^ everjrthing uecassury to fit the hull for actual 
C*ticn« Gunners' stores would comprise everything 
'**ry to lier armament. Pursers' stores would in- 
' *^erything in the shape of victualling and pro- 
^1 but the word stores, as understood in the 
"^ • Davy is a generic term, and is not used with- 
''*^ profit or qualification to express any particular 
*^ of tb« ship's equipoMnt or provisions. In the 
^fcite marine the maitfi saili, rigging, boats, 



anchors and cables are denominated outfit or equip- 
ment, and not ** stores." Everything else of a move- 
able description supplied to a merchant ship passes 
under the denomination of ** store." Lloyd's rules, a 
copy of which forms part of this case, indicate the 
quantity of rigging, masts, spars, yards, sails, sailing 
and other gear and tackle, anchors, cablet, ^, 
proper to be supplied to vessels acconling to the various 
classidcations mentioned in the tables attached to such 
rules, and also the quality of the timber and materials 
and character of workmanship necessary for the 
various classifications. In order to be classified at 
Lloyd's as A 1, thirteen years, a vessel must be built of 
timber of a specified quality, and witli copper weather 
bolts, and of good workmanship, and in order to be 
registered at all under the letter A 1, she is ahio re- 
quired to have new and good masts, one complete 
suit of sails and a spare topsail, spare foretop-mast, 
stay-sail, good standing and running rigging, either wire 
or hemp, idso 200 fathoms of 1^ inch chain cable, 
90 fathoms of 7 mch cable, and 90 fathoms of 5 
inch hawsera ; also 3 bower anchors, 1 storm anchor, 
and 3 hedges of certain weights ; she most ahw have 
pumps, a capstan, and riding bits, and one boat, imd 
one jolly boat, but nothing further is required for the 
purpose uf such classification. As eventually finished the 
vessel was constructed and was provided in all respects 
in the manner required for the purpose of being 
classed as A I, tliirteen years at Lloyd's; and no 
extra charge is made for anything done or supplied in 
accordance wit!i Lloyd's rules. A steam-vessel of the 
class of the Donna Anna Marin^ built and supplied 
in the manner required for the class A 1, thirteen 
years, at Lloyd's, would, if properly manned, coaled, 
and provisioned, and supplied with proper furriiture 
and accommodation for the officers and crew, be ready 
to sail and fully competent for the voyage from London 
to Lisbon. But vesseU in her Majesty's navy of the 
class of the Donna Anna Maria, when commissioned 
for active service, are furnished under Admiralty 
warrants with various articles and materials not 
required by Lloyd's rules, viz., with a certain additional 
quantity of spare, as well as standing rigging, spare 
madts, spare yards, spare sails, and sailing and other 
gear aud tackling of every description, spare anchors, 
cables, cordnge, and ground tackling, as well as with 
cabin and other furniture, cooking apparatus, and with 
provisions and and other neceasaries for the subsistence 
of the officere and men. 

Immediately after the letter of the 30th July 1859, 
Admiral S:ittorius furnished the plL with an Admiralty 
warrant comprising the various stores and materials 
which he required the pit. to supply, in addition to the 
outfit and equipment required by Lloyd's rules, and the 
pit. acconiingly supplied the same upon the terms of 
the letter. The articles thus supplied make up, with 
the addition of a charge for cost of alterations and 
additions in rigging hereinafter referred to, the third 
account above mentioned. The deft, contends that the 
pit. under the contract to fit, find and equip the ship 
ready for sea, was with the exception of provisions or 
consumable stores, bound to fit, find and equip her in 
the same way in which ships of her classification 
in her Majesty'a navy are fitted, found and equipped 
when commissioned for active service. The delay in 
completing and delivering the ship caused considerable 
expense and inconvenience to the Portuguese Govern- 
ment, and on the 3rd Aug. 1859 Mr. Theobald wrote 
to the pit. as follows: — 

16, Furnival's-inn. E. C Srd. Aug. 1859. 

My dear Sir,— Admiral Sanorius has telegraphed for the 
erew of the Donna Maria Anna. The men will come over 
by the packet which leaves Lisbon on the 7th, and will be 
here on Monday the ISth inst I tmsl the ship will be 
ready by that time. The minister is much vexed at the 
delay, and the question as to penalties will liecome a serious 
matter. Yours ftlihtally, 

^t«aa^; 
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Tlie vessel was launched on the 1 5th Aug. 1859, 
with her engines on board, fitted ready for work. 
After the ship was launched the said Mr. Theobald, by 
order of Sir J. K. Sartorius, on the 2nd Sept. 1859, 
wrote to the pit. as follows : — 

16, Furnlvara-lnn, E.G., 2nd Sept. 1«.V9. 

My dear Sir.— 1 am directed by Admiral Sartoriui, to lay 
the Three yards to the foremast will not do. They must be 
six feet wider and thicker. Another sliruui on eacli side 
mast be added. The sails oaxht not to liave been bent ontli 
the ship WAS ready. The captain says he mentioned this to 
the rigger. 11 the Bail)* shonld be injured tlie Admiral will 
not passtiiem. The crew will be on board tlie llih Inst. 
Pray let tlie above riatier be attended to ut once« so as to 
prevent any dlitiaitisfuctiou— Yours truly, 

J. Scott Russell, Em}. Jobn P. Theobald. 

The alterations and additions in this letter were not 
in accordance with, but raried from, the said con- 
struction, drawings and plans so far as they relate to 
the rigging, but the alterations and additions were 
afterwards made by the plL, and are comprised in the 
eaid third account above mentioned, in which they are 
charged as follows : — *' Costs of alteration and addi- 
tions made in the rigging, 116/. Ss. 

On the 12th Sept. the pit. wrote to Mr. Theobald, 
•enclosing two drafts — one for 2132/. being the last- 
mentioned instalment due under the contract for 
building the ship, and the other for 1353/. being the 
last instalment due under the contract for providing 
the engines. To which Mr. Theobald replied that he 
«ouId not get the drafts accepted until the pit. had 
obtained Lloyd's certificate. Accordingly, the pit. ob- 
tduned the following certificate : — 

I Lloyd's Resister of Dritlth and Foreign Shipping 
(Established 1K34), No. 2, White Lion-court, 
Comhill. London, llth Oct. li)49. 
These are certify tliat the screw-steamer Donna JfaHa 
Jlnno, of Li«b<in, D'Albriquerque master, 250 tons, bound to 
Lisbon, has been surveyed, at London, by the surveyors ot 
•tills society, and reported to bo, on the 6th of Ocu 1849. in 
a good and sufllclent state, and flt to carry dry and perish- 
able carffoes, to and from all parts of the world ; and th<tt 
she lias been claiwed and entered in the register* book of the 
aoclety with the character A 1 fur 13 years from ifUiS, sul>- 
. Ject to periodical survey. Huilt under special survey. 
(Signe<i) Thouas ItoBiNSox, 

Chairman of the Committee of Claaslflcatlon. 
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And also the following certificate, dated the i3th 
'Oct.: — 

I hereby certify the screw-steamer Donna Maria Annt^ 
ftoionging to the PoriUKoese Govemnieiit, has been com- 
pleted by Mr. Scott Uuiwell. of Millwiill, to my satisfaction, 
sad she haH been reported to, and classed by the committee 
of this society. (Signed) U. Wktuouth, Surveyor. 

The acceptances, however, were not returned, owing 
to a difference of opinion between the pit. and Mr. 
Theobald as to the arrangement to be made for the 
settlement of the plt.*8 claim for extras. In the 
meantime the crew had arrived and gone on board, 
and the captain had directions to take tho vessel down 
to Greenhithe, to have her swung, sQd to ship her 
powder, guns, &&, and he thereupon ordered the 
engineer to get up the steam ; the pit., however, re- 
fused to have her moved until pay.ment was made of 
the last instalment of the said sum of 3031/. 5s. 7<L 
■for extras. And it was agreed that it should be de- 
posited in the Bank of Enj^land, in the names of the 
.parties, to abide the result of an action 

For the purposes of this case it is to be taken that 
tiie said Sir George Rose Sartorius has certified in 
writing that with respect to all matters required by the 
said contract of the 16th Nov. 1858, except the com- 
pletion thereto within the period stipulated, the said 
vessel has been completed to his SHtisfaction, provided 
and on condition only, that the work and other matters 
in respect of which this action is maintained be treated 
as done, and snpplied merely in performance of the said 
•eontract, and as included in the said contract price, the 
▼ariotis orders given or sanctioned by the said Sir 
George Rose Sarlorius having been so given or sanc- 
tiojud ouder the impression that the ^\t. 'wsa boxmd 



to execute the work and supply the mateni^ fr 
which this aaion ia maintained by the toni if <h 
said contract The deft, bad no autboritv fra <h 
Portuguese Government to vary the terns of the ■( 
contract of the 16th Nov. 1858, but in levend' 
when orders have been given by the aid Sir Giqi 
Rose Sartorius for goods, work, or makcriah, ftr it 
use of the Portuguese navy, the prices thenof hm 
been paid without objection, on appliettiw ti ii 
financial agent in London of the said Gofnani 
No certificate has ever been given by tbi aid fr 
George Rose Sartorius in the terms of the nid «• 
tract of the 16th Nov. 1858, or otbenri«,tk(ii 
failure to launch and deliver the said ship wittaUb 
time in the said contract stipulated was by 
any cause not under the control of the pit TbeaH 
are to be at liberty to draw all inferences of fietwlii 
a jury might dra<r. The questions for the opMitf 
the court are : 

1. Whether the pit is entitled to reoom ii» 
spect of all or any of the different clai sei 
in the said accounts A, B and C, or either of Vm 
and if so, in respect of which he is so entitled? 

2. What amount of penalties, if any, the dAb 
entitled to set off against the plt.*s claim ? 

If the court should be of opinion that the pit is i<» 
titled to recover in respect of any of the said diMi' 
charges, or that the deft, is entitled to set off sBflHtf 
for penalties equal to the aggregate amooot rf^ 
said accounts A, B and C, then the verdkt ii I 
be set aside, and a verdict entered for the deft. 

If the court should be of opinion that tbi ^ 
is entitled to recover in respect of any of tbi ■ 
classes of charges and should not find the di& • 
titled to set off a sum for penalties equsl to tbs a|^ 
gate amount of the said accounts, then all qorttf 
as to the amount of such classes of chsrges ttclit 
referred to the said Thomas Dickson Arcbibild,b| 
upoii the terms mentioned in tho said role nidi 
this cause in Trinity Terra last, and the JtrSd t^ 
be dealt with in the manner provided bythesiid^ 

BovUl, Q.C. and Garth appeared fur the pit, 
cited 

Holme V. Guppif, 3 M. & W. 387 ; 
Ijumprey v. BiUericay, 3 Ex. 
Kirk V. The Brondey Union, 17 L. J.; 
ScoU V. The Corporation of Licerpoolj 88 Li 

230, Ch.; 

MUner v. Field, 5 Ex. 129 ; ^- 

The Thames Irontoorke Comipang ▼. 71< ^ 

MaU Stetim Navigation Comprnq. 31 1 * 

169. C. P. ; 4 L, T. Bep. N. S. «5a 

Collier, Q.C. and Pe<«r*dbr^ Serit,fortbedA 

reviewed the cases already referred to, and dted 

Mdntr ▼. Field, 5 Kx. ,. 

Erlb, CJ.—I think the case re«l»es itrf* 

three substantial questions, one of tbem rd iWM 

value shipped by Mr. Scott Russell under hii ep*f 

for building the ship during tbetime thattiutof* 

was in the course of performance, and the dii" • 

respect of goods which I should call warifti tfj 

ment, for the purpose of dassificatioo, whict I'g 

aider under the circumstances of this ease ••'•ff 




be Uken to be so. With respect to the third clA . 
is for value supplied by Mr. Scott Rosiell *'^? 
entirely performed his contract and defiwred ajj 
and then it is value ordered and deliverad and i-^ 
by the deft, and accepted. Now with '*P*MLi 
articles as were supplied and had by theddt**'y 
contract was clearly completed, it apy f*^^ |^ 
they are severed from the contract, aid a*^ j 
any restrictions that that eootnot ^■'**J ^ 
\t.\\»t the -ijarties that tn authodii' *• 
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the Portaguese Government, coming into 
arid taking value in this country, most 
!Ct to the implication of law which anj 
aeen's subjecta doing the same wotUd be 
a party comes to a merchant, or a mann- 
aslu for value, he promises to pay for it 
rly worth, and I think that that part 
livered after the time the contract is com* 
;hin the contract of the Portuguese 

and I see no reason to exempt them from 
iability of law because it is not in the 

they ought to pay for it ; that is, the 

116/1, and that claim is to be allowed, 
a claim of 2000/., which I would class as 
8. The ship was to be completed fit for 

respect, and according to the rules of 
i ship was completed and ready for sea in 

but, according to the practice of the port 
niralty, the ship had not many of those 
are put on board one of the ships of war 
ty when intended to go on^ for actual 
*. They are not required in the mercantile 

are not required by any regulations at 
r are nooessaries for the Admiralty ; and 
Lion is whether, according to Mr. Scott 
tract, he was bound by his contract to 
articles UHualiy supplied to ships of war 

active service in warfare. It seems to 

the contract Mr. Scott Russell was not 
pply those articles. The stipulation is, 
p shall be built of the best materials, 

the class A 1, for thirteen years, at 
1 when finished, is to have a certificate to 
by Lloyd's surveyors, and to be furnished 
)ect to entitle her to A 1 for thirteen 
lat was done. The clause is, that the ship 
ished, fitted and found at the sole expense 
Russell, and delivered over to Sir George 
ly for sea. Then came the words ^* finished, 

and equipped in manner similar in all 
that which is practised with ships or 
e same class in her Majesty's service, 
.*ts wiih the Admiralty except machinery, 
rnitnre, stores, plate, linen, glass, crockery, 
s instruments." Now does that bind Mr. 
I to send the steam-vessel out "fitted, 
nipped, in manner similar in all respects 
I is practised with vessels of the same 
Majesty's navy : siiips of war sent out for 

in time of war ? " I think it is extremely 
t the Portuguese Government expected 
uld have a ship fitted out in that manner ; 

to look at what I guess was the expec 
tn these parties. I am bound to look at 
Miich have been placed in the contract 
1, and according to those terms I cannot 
iition that would lead me to such a con- 
L great quantity of double stores, mast^, 
sails, are supplied which are for the 
I of war, and m ordinary peaceful service 
>e thought of, and are never required. 
s are supplied to ships in her Majesty's 
ig out for active service in time of war. 
is in the contract are, she is to be " fitted, 
aquipped, in all respects similar to that 
id with ships of the same class in her 
ivy under contracts with the Admiralty, 
inery, stores, armament, and other things. ' 
lat a pnvate shipbuilder, building for the 
furnishes, in effect, merely the hull, or 
iiy little beyond the hull — entirely a dif- 
kct — very far short of that which would 
the description of ^* A I for thirteen years" 
But the words of the contract are to be 

the contracts with tba Admuralty. There 
exception; but thtrs is an ambigaity 
. 0am, 



in the case. I do not thiuk it was intended 
to supply such stores as these which Mr. Russell 
has got and furnished. The words are '* except 
machinery, armament, furniture, stores, piste, linen» 
glass and china." Stores are in the sense of both 
parties consumable stores of every class. There the 
word ** stores " is an ambiguity. But what I found 
my judgment on is extras supplied for ships of war 
in time of war. The terms of the contract do not» 
to my mind, express it in dear terms, as such as gives 
the Portuguese Government a right to say, '* Send this 
ship out fitted to meet any vessel and fight it, and to 
have all thfc conveniences in the way of extra masts, 
£0." Therefore, the demand of the Portuguese 
Government that there shall be those warlike supplies 
was a demand to do something which was not within 
tlie contract. But then the contract is, ''it is agresd 
that the purcliase-money is inclusive of all charges for 
a ship furnished and fitted perfectly in every respect, 
and no charges shall be demanded for extras ; but anj 
addition or additions which may be made by order in 
writing of Sir George Sartortus, as extras, shall be paid 
for at a price to be previously agreed upon in writing.'* 
Now, as to these warlike supplies, is Mr. Scott Russell 
prevented from claiming them by reason of this clause, 
" that he shall not claim for any extras in addition ?" 
I hare already stated, in my opinion, that Mr. Scott 
Russell has performed his contract, and delivered the 
ship according to the contract. The vendee choosing 
to order anything else of him after that, stands in the 
place of aR ordinary purchaser, and mast pay the 
vendor. Now, these articles were supplied on board 
the ship when the ship was nearly completed, and I 
cannot, therefore, see that in actual fact the contract 
was performed when the ship was delivered, but that 
what passed between these parties compels me to say 
that, as between them, the ship must be taken to 
have been delivered completed, and that these warlike 
stores must be taken to have been supplied after 
the contract was performed, because Sir George 
Sartorius claimed them, and Mr. Scott Russell 
denied the liability for them. It seems clear 
to my mind, that Mr. Scott Russell's right to deny his 
liability is clear, and that Sir George Sartorius was 
wrong in putting his own construction en the con- 
tract. I cannot agree with him in that construction 
upon the terms of the contract. But when the ship 
was just being completed, and before delivery, when 
the articles were put on board on the faith of the gen- 
tleman wao is the legal adviser of the Portuguese 
Government, hb client must take the consequences of 
his being an extremely respectable man, that anybody 
dealing with would have a right to put faith in and 
trust to his words ; and these goods, to the value of 
200U/., were supplied when the ship was really com- 
pleted, on the faith of Mr. Theobald's letter, which was, 
tiiat " Admiral Sartorius is very desirous that the ship 
should be ready for sea at the earliest possible time, 
and therefore, with the view to prevent any unneces- 
sary delay, let all the articles supplied by our Admi- 
ralty to ships of the same class as the JJonna Anna 
Maria under the Admiralty warrants, be supf>lied 
forthwith by you, without prejudice to tlie question 
whether I hey are to be supplied by you under the con- 
tract ut your cost or not " Now I say tliat, if Mr. 
Theobald had not written that letter, no doubt Mr. 
Scott Russell would have stood on liis contract ; no 
doubt he would have completed the ship, and delivered 
her without putting warlike stores on board. But then 
Mr. Theobald, acting as the legal adviser, decidedly was 
a man whose word could be taken, and be believed and 
acted upon. He says, '*Pnt them on board," being 
anxious to save delay; and then uses these words, 
which, in a legal senve, the parties must be answerable 
for: "Put them on board without prejudiee to the 
question whtthsr they are M^\(Uiii h^ ^«x vmait&sK^ 
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to yonr contract or not.'* I am sure that a respectable 
legitl adrbicr wonld wish that effect should begiven to his 
Words, and any one dealing with him would undet stand 
that the 2000/. worth of goods were to be supplied on 
the faith of those words. The monej is paid into 
court to abide the judgment of this court. Thej were 
perhaps put on board, part before the ship was com- 
pleted, part after tiie ship was completed; but they 
were put on board upon the words of the legal repre- 
sentative : *' It' you will supply them, it shall be with- 
out prejudice to the questiuR of whether they were 
witliin the contract or nut.'* And I think, as between 
these parties, it is without prejudice to the question 
whether the ship is actually delivered or not. There was 
A deliveiy of the ship. They treat it as delivered. 
They treat it that the goods were put on board. ** We 
want to use the ship without further delay. You shall 
Have every adrantage you could have had if you had 
supplied thorn at any time ; only put them on board, 
and let the ship go." Mr. Scott Russell acted on the 
iaith of that in putting those goods on board; and I 
tluLk, as against the deft., he has the right to say, 
^ You said I should do it without prejudice to any 
right or advantage.'* The money is paid into court to 
abide the judgment, and as to those, I think the deft, 
moat be liable, upon the faith placed by mankind in all 
important transactions on the words that pass between 
them. If the pit. be limited to the words of Mr. 
Theobald at that stage of the contract where the ship 
was about to be delivered, in effect nearly finished, it is 
OQ that ground I think these are independent supplies, 
and create an independent contract, because the party 
accepted and used them, and therefore he must pay for 
them. I think there is a good deal to be said whether 
the exception does not apply to them, and therefore 
they are isolated from the contract. But that is the 
broad and main ground upon which I cannot bring 
myself for a moment to say there is a wilful deception 
by a man in such a position as Air. Theobald, or that the 
claim to the 2000/. can be repudiated. I think it must be 
taken without prejudice, and therefore the deft, is 
liable. Now remains a very heavy question in point of 
amount. In the course of the performance of tJie con- 
tract which is before me, Mr. Scott Russell, from time 
to time, put on board the ship articles that were in 
performance of the contract. It happens, in in- 
numerable instances, in the coarse of the construction 
either of a house or of a steamship, the party for 
whom it is constructed from time to time wants altera- 
tions and additions, and a clause has been put in also, 
in innumerable instances, that the purchaser shall not 
be liable for extras or additions unless there shall be 
some security for the order of them, some security for 
the price; and many timet that clause has been 
evaded. In a great number of instances the court 
bas been satisfied that the party has put faith in the 
spoken word of the party ho is dealing with in the 
contract ; therefore they say, '* You shall not recover 
nnless you have his written words." Those who look 
at the substance and not at the form of the contract, 
many times have had this question arise, whether you 
can claim when the contract was, ** No extras or 
additions shall be paid for unless an order in writing 
in terms is given." It is not for us in the least degree 
to consider whether the hardship is on the side of the 
Tender, who does his work and parts with the value 
«pon the faith of the word of hb fellow-man, and that 
man says, ^ Look to your contract — there was no 
order in writing ;" or whether it be on the side of the 
purchaser, malung a stipulated contract: ** If yon have 
iunds eqoal to the amount 70a have stipulated to pay, 
«r to take secnrity, joa shall have all yon can call for, 
vnlsBS yon have an order in writing.** The bard- 
•hip is very many times on the side of the pnrehaser, 
miich moro often, according to my experience, on the 
sid§ of Um porditier ; and Tery ofUn tb« aiUiii* 



tions which are contended for may be lib i^ fa I 
instance, a mahogany door instead of t Md^ 
and may be an increase of vahie for tb 
particular article ; but the alterations in (jpaUm, b 
when the total of the alterations are takeo VaffAa, a 
will amotmt to something for the contnetor, ud fs 
are within the very extras and alterations oo tiwp» 
ciple Mr. Bovill has argued. I think that the ooBtiii 
not act in a salutary manner in any case viien tky 
try to put a construction upon a contract difecatfiia 
what the fair meaning and the ordinary awaii|rf 
the words of that contract would imply betveco Ik a 
parties. And here, on behalf of the PortngM a 
Government, the stipulation is, that the moKj,ii 
10,400/., shall be inclusive of all charges fortkeilf 
finished and fitted perfect in eveiy respect, tU a 
charge shall be demanded for extras. If to; adtti 
is to be made it must be in writing, l^AdaU 
Sartorius. No extras were ordered in writiog-ii 
additions were ordered in writing ; but in tlweonrf 
the contract to a large amount, Mr. Scott RiuMllhi 
orders given, by those who reprettented the Porti{M: 
Government, that Mr. Scott Russell in an tx^ 
transaction would place reliance on. Did Mr. Srt 
Russell supply the articles which were not in Ik 
contract beyond what the contract required? Ifk 
had said, '^ I will not supply them nnlesi I bin ■ 
order in writing ; " and if thtre bad been an oftei 
writing the parties would be liable. Then yen Miti 
found by the arbitrator as of that value, for thepsM 
say, '* We will not be liable upon this contrMtddf 
the completion of this ship till the ship is difiiai 
ready for sea : 10,400/L shall include eveiythiiift fli 
you shall not charge extras unless there is an orkii 
writing." I feel bound to give effect to At 
terms of the contract notwithstanding there 1 
these changes in the terms of that oontnct, 
these are extras and additions during the p■t^ 
mance of the contract ; and if the stipoUii 
be that the parties have a right to say, " Deliver 7« 
ship and take the money according to the coolii^ 
neither more nor less shall be supplied to yoo, bii* 
will perform our contract," — it seems to me cMf 
the extras and additions, if put in during the tine tk 
ship was in the course of construction, doformpfltrf 
the construction of that ship. I do not think thitik 
cases that have been cited, except the Tiamu A*' 
Company's case bear very strongly upon this. A* 
case appears to me to be very strongly and cfa^T 
analogous in circumstances to that which wehsvekft 
The case of the BilUrictuf Union was rather to Ai 
effect that the corporation could not make a cootnit* 
as to be liable in assumpsit; and the demoxrer 10 tk 
plea in the case of the BromJejf Union stands vp«jj| 
same principle. But the judgment in Soottf* !■ 
Corporation of Liverpool in favour of the cerpooT^ 
stands entirely upon the same principle, and it cii 
out the contract that the parties made, but it ciai«S 
out according to their underatanding. Mr. Scott «■ 
great quantity of valuable work for the oonpfl?: 
and on the demnrrer judgment was given for tltt«^ 
poration of Liverpool They stipnlatod, " We wiB"* 
pay you; you shall be paid for any work «^*^ 
Hawksley bas approved of ;" Mr. Uawksley now* 
approve of any of Bir. Soott*s work, and the c(n0' 
tion of Liverpool recovered on the oonstnietioB dw 
oontracti and they were held to have a right tug 
** Take your money aocording to the eontiac^ <>|^ 
ing to the order, and that is, yoa art to bt ^j^ 
Mr. Hawksley oertifies : ha haa not ««weM: 
time for payment bas not eome, and w« *>* *^!r|l 
So here, extras and addition! to bo P*^_^^^ 
miral Sartorins will givo an ofte in *iM ' 
fixed prioe." Wa think, thenlbi% thai lb *? 
Bossell cannot enforce, in Uw, bit difaii ^^ 
^duduf^ Um timfl the ibip wu in 
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bas been a claim on the part of the deft, to set 
inst this demand of Mr. Scott Russell an j that 
! sustainable, and two of his items were sas> 
e on the ground that there was a penalty 
nnless the ship was delivered by the 25th April, 
ott Russell was to be liable for 5/. for each day 
delay. Now, the ship was not delivered till a 
•nsiderable time after the day mentioned in the 
it But it is found by the arbitrator, that 
rero six weeks of delay occasioned by the deft. 
»3 who represented the deft., and the six weeks' 
10 occasioned by the deft. I do not tiiink do 
ithin it. The whole meaning is this, that ^Ir. 
kossell shall pay a sum of 5/. for each day that 
sel shall not be delivered, as liquidated damages, 
led always that if the ship shall not bo launched 
:ime appointed for launching her by reason of 
ise not under the control of Mr. Scott Ru^tsell, 
one to be approved to the satisfaction of Sir 
Sartorius, and certified by him in writing, then 
i&lty shall not be enforced.*' Now, it turns out 
Me who were the agents representing the Por- 
I Government caused a delay of six weeks on 
't of Mr. Russell. Then the case of Holme v. 
has decided that wiien a contractor is bound to 
his work by a given day, if the party who 
the contract be prevented by the other party 
he performance of it to some extent, the court 
make a new contract qf preSy and say that 
the party is not liable to the extent to which 
"evented, he is still liable to the extent to which 
ay is caused by his own default We think, 
at the chtuse in this contract relating to the 
d of the cause of delay by Admiral Sat-torius, 
; contemplate a delay occasioned by the defts. 
res for their own benefit,. for* the purpose of 
advice. We think, Cherefore, that the claim by 
. for penalCTes cannot be sustained, and the claim 
«t of the extras and additions fails on the p:irt 
Scott Russell. But the claims for the articles 
rere furnished after he completed his contract 
be sustained, and there will be judgment for 
isell on those two heads, 
ss, J. — I am of the same ophiion. This case 
f Tery great importance, not only in regard to 
1 involved, but aJso on the questions which are 
ted in the determination. It is not contended 
Collier that the Portuguese Government had a 
> have this ship of war found and furnished as 
rere actually in a condition for present serrice. 
seems to me that that is not within the contract 
Qtract is that she is to be found and furnished 
thing in which her Majesty's vessels constructed 
ate dockyards are found and furnished, and 
an exception of all machinery, armament, fur- 
stores, &c beyond that Now look at the 
f the contract. I should add here, in addition 
i is to be found in conformity with the practice 
rivate yards, she is to have stores, &c. such as 
▼easels have, A I thirteen years. Now all 
as been done, to the extent, I believe, of 
lera about 2000^ I do not mean to express 
Mat ; on the contrary, I entirely go along with 
"d as to what be bas said as to the agreement, 
ras made without prejudice ; but, entirely inde- 
i of that, I think then is no defence to that 
tho claim. It seems to me that the additional 
mt which was provided for this Tessel is entirely 
tha oontnct, asjiecially looking to the excep- 
t ii not an addition to the contract; it is be< 
I ooBtnet It may be said that this is a very 
iootioo. But now pot this case. Suppose a 
tneti to buld a honst, and that there shall 
tttkws vnlsfli thsy are prorided for in writing, 
^ the man who ii to do the work, and he 
WW oite altar ha had finished tha honse. 



and goes on and furnishes it; the furniture, undoubtedly, 
would be held to be no addition : it is dehors the 
original contract altogether. It may be said that the 
limits are very indistinct in this case. So they would 
be in that. There b a great deal of fumitnre which 
might, or ifiight not, come within the description of 
" fixtures " — landlord's fixtures, tenant's fixtures. I 
therefore think that, independently of any such un- 
derstanding, everything that was beyond the equipment 
in private dockyards of Lloyd's A 1 thirteen years is 
dehors this contract, and not within the provisions of 
it, especially looking at the exception ; and, upon time 
ground, I think that the pit is entitled to recover 
the sum of 2000/. or thereabouts. I entirely agree iu 
what my Lord has said as to the work that was done 
and what was '' found " after the vessel was delivered 
and launched. It cannot be that they are within the 
contract, and for this reason: suppose they were done 
twenty years after, nobody would say that they were 
within the contract. What difference is there, in point 
of principle, between one day and twenty years? 
If the line of the termination of the contract h 
not to be drawn somewhere, no work can afterwards 
be done on a vessel with safety. At what dividing 
point can it be drawn, except at the delivery and 
acceptance of the vessel ? I own I was during the 
argument very much disposed to escape from what 
passed from I^Ir. Collier's argument with respect to 
the goods fumi&hed without an order in writing ; but 
I think the cases are too strong for us, especially the 
case of 8coH v. The Corporation of Liverpool^ which, 
though not exactly the same in form, is substantially 
the same as this case. Judges no doubt have been 
very often disposed, from a feeling of compassion to 
the party who has furnished the work, to break in 
upon that most sulutury rule. Without any disrespect 
to myself or my brethren, I must say, if we bad had 
to pay the money wo should not have been so willing 
to let the parties otf. It is a very wholesome thing. 
A party is liable to abide by his agreement, and will 
not be liable for that which is merely an extra, unless 
there is a contract in writing. I quite adopt the 
illustration given by Mr. Bovill, of the mahogany door 
in tho place of a deal door, and I think it strictly an 
extra; and to put that as a case most favourable to 
himself, no such substitute, no such alterations, no such 
extras, or, if you please to call them ** additions," can 
be made so as to bind the defl. to pay for them, unles^i 
there be an order in writing. Now, the only remain- 
ing question is, as to the penalties. My Lord has 
already stated the case of Holme v. Guppy, There is 
this distinction between Holme v. Guppy and this case, 
not in substance but in form : the case of HoUne v. 
Guppy was the case of a written contract — this is a 
contract under seal ; but it makes no diflference. Holme 
▼. Guppy is founded upon the old and well- 
understood law of 200 years ago. In Comyn's 
Digest, " Condition " L 6, the authorities are collected, 
and the first is, where the performance is prevented 
by the party who wants to insist upon the perform- 
ance obstructing the obligor, *^ as if a condition be to 
build a house, and he, or another by his order, hinder his 
coming upon the land ; " so " if an annuity be panted 
till a benefice be given to the grantee, and he is pre- 
sented but found unfit," the condition is rendered im- 
possible : there the covenant has become impossible of 
performance by the fault of the grantee himself. 
And indeed it must be so, because it majr well be a 
contract shall be performed by the end of next week, 
and it may bo that the grantee shall not allow the 
grantor to begin nnt^ the end of the week after, so 
that the case of Hobne y. Guppy is not only in point, 
bnt it is consistent with the anciant anthoritr, and b 
fonndad on tha most inrmcible raiaon. For thasa 
rassons it seems to ma that tha aqnipmantt of a^dd^ 
of wtr art not to Va ^iwviti^ "AsX liVa^'v 
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after launching and delivery is free of erery diffieolty, 
the extras provided pending the contract withoat an 
order in writing cannot be allowed, and the penalties 
are not recovenble. 

SjUTuro, J. — 1 am of the same opinion. And 
after the judgments delivered by my L(^ and my 
brother Byles I think it necessary only to advert to one 
single point ; it is that part of the claim of Mr. Scott 
Rnssell with reference to the large item of 20001., the 
price of those articles supplied in fitting out the ship 
as it were for active service as a ship of war, beyond 
what would be required for classification at Lloyd's as 
A 1 thirteen years. Now my Lord has ahready 
observed that, although Mr. Collier certainly had 
argued it with considerable force, in truth those must 
be considered as being in the same category with 
" extras *' so far as to require a written order for per- 
formance. And my Lord has ahneady pointed out that 
in truth these may be taken and be placed rather 
in tile same class with those articles that 
were supplied after the completion and delivery of the 
ship ; for although true it is that the case states that 
the letter of the 30th Sept. 1859 by Mr. Theobald was 
when the ship was nearly completed and not when it 
was completed, yet when we come to look at the nature 
of the goods supplied under that order, it is clear that 
they must have been supplied after the completion, so 
as to entiUe the ship to that classification at Lloyd's. 
Because the case finds with reference to what would 
be required in these terms, ** Vessels in her Msjesty's 
Navy of the class of the Donna Anna Maria^ when 
commissioned for active service, are furnished under 
Admiralty warranto with various articles and materials 
not required by Lloyd's rules, with a certain additional 
quantity of space as well as stonding rigging, spare 
masts, spare yards, spare sails and sailing and other 
gear and tackling of every description, spare anchors, 
cables, cordage and ground teckling, as well as with 
cabin and other furniture, cooking apparatus, and with 
provisions and other necesHaries fur the subsistence of 
the officers and men." Now those are articles which 
supplement the quantity required for a Lloyd's classi- 
fication; and therefore, though it is true that the 
letter of Mr. Theobald was written before the ship 
was quite completed, it seems equally clear that the 
goods from their very nature were goods which must 
have been supplied after the completion of the ship. 
I call attention to that circumstance in order to fortify 
the observations made by my Lord, and m which I 
entirely concur, that looking to the whole of the circum- 
stances of this case, that large item about which at 
first I felt more doubt about than about any other 
item, that large item may fairly, and according to the 
facts found here, be placed in the category of goods 
supplied after the completion uf the ship. Upon all 
the other pointo already so fully adverted to by my 
Lord and my brother Byles, I think it quite unnecessary 
to say anything further. 
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Bepotted by Joua Thompson, T. w. Saundbks. and G. J. B. 
Hbbtslbt, Eaqra., Harrl«t«*r«-9i-La«r. 

Wtdnetday, Jan. 28, 1863. 

SlIADFORTH V, CoKY AND OTHERS. 

Ship — Coal trade — Deiuurra^/e—Turn paper. 
The d^. bought of /actors a oirgo of ctafs. The 
Jacton made out the usuii ^' turn paper,** which ran 
thus: — " TTe, the underaiyneiL hauiny bought oj P, 
and Co,,factor9, a cargo of cutis in the thlp A., to 
weigh 193 tons, and to be w>rkmi at the rate of 49 
tone per dajf, do hereby direct you to tuork the 
eaid oargo, and deliver same mT^trding to the several 
tmnteei oppoeite to our respec'tv^ vignaturet : "* 
AAt JM iki$ jpt^Bcr didmd createsuch a Uabili^ on 



the part of defU, towardt ike owner of i 

at to render him liable for demwrragefa 

loading and discharging the ehip aooordmgi 

specified. 

Declaration. — ^In consideration that the pi 
deliver to the defts. a cargo of coals then oo 
ship of the pit. at a certain wharf, the defls.] 
the pit. to unload and discharge the same afte* 
of 49 tons during each working day after sot 
the ship was ready to unload and diachsige. 
that the defte. did not unload at the ssid n 
delayed doing so six days. 

Second count. — ^The common w A Mteftii oi 
demurrage. 

Pleas:— 1. Denial of the oontraet is tl 
count. 2 Never indebted. 3. That defts. did 
Issues thereon. 

At the trial before Blackburn, J., it sppw 
the pit was the owner •f the ship Georyt i 
laden with 193 tons of coals which siriTtd 
'' Pool ** part of the Thames on the 16th Nei 
The cargo was addressed to Pope and Co., Cm 
the Goal Exchange ; and they sold the caf|( 
the defte., coal merchanto of London, the n 
the ship arrived in the Pool, *' to be ddii 
Dndman*s Dock, a creek in the river st D 
with wharves and landing places abuttiog < 
Pope and Co. drew up the umal turn paper, i 
to the harbour master, who gave it in the aim 
to the master of the vessel, and told him t 
dock. It was in these terms : — 

** To the meter appointed to weigh the no 
tioned cargo : 

" We, the undersigned, having bought of 
Pope and Co., factors, a cargo of coals in 
George Andreas, of which Crosby is master I 
to be Benson's W. C. coals, and to weigh 19 
and to be worked at the rate of forty-nine 
working day, we hereby direct and require jcn 
the said cargo, and deliver the same to us, i 
to the several turns set opposite to our rcspec 
natures ; but the party whose turn shall hap[ 
the last is lo have delivered to him the foil r 
the cargo (be the same more or less), thoogb 
to be bound to take any way coals or sweepii^ 
ship excepting the excess beyond 7 j^ tons.*' 




Dadman's Dock. 



Cory dear. 

For Tboa. Pup« A Goi, 

Factors. 

Hy. Pope. 



The paper was in a printed form, and ada; 
the case of a cargo sold to several different ] 
but as defts. had bought the whole cargo, I 
Co. wrote on it, " Cory Clear," which meant 
clears the whole.'* The ship arrived at Di 
Dock on the 19th Nov., of which deOs. had 
but, owing to the crowded state of the dock, t 
was not deared and discharged until the ^ 
and being a four-day (hip, the pit. claimed s 
demurrage. The pit. relied on the torn p 
evidence of a contract on the part of the defta 
charge the ship at the rate of 49 tons per* 
day. There was no evidence of any coitoB 
imposed any liability on the defts. under the < 
stances. The verdict was directed for the pit. ^ 
as agreed, with leave reserved to the defts. to i 
enter the verdict for them, or a nonsuit. 

A rule nisi was accordingly obtained oathef 
that there was no evidence of any oontraet ei^ 
of the defls. to unload the ship ss tB^IF 
secondly, that if there was, the coatraot^ 
formed, the vessel having baoi iuil«Mlsd n ^ 
turn eama, according to the ngsAatittM 9ltk^ 
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Uey (/>. />. Keane with him) shofred cause. — 
as eviilenue of the contract alleged. This 
It arose in a ca»e of Robin»*m v. Aider^ tried 
ord Campbell in Jane 1653, and reported in 
pimg Gazette. (The briefd were in coort, and 
ip to the Bench.) In that case there was some 
of a custom, bat Lord Campbell rested the case 
a the torn paper, and Itft it to the jarj as a 
of fact. The jury found for the pit. [Black- 
. — The diffioulij is, is the turn paper evidence 
4ract with the shipowner ? The view I took 
ial was, that it was analogous to a person re- 
;oods UDder a bill of lading.] That was the 
rd Campbell took in Hobmton ▼. Alder. The 
stper*' is more potent than a bill of lading, 
besides accepting the cargo, the parties sign 
ment In the case of a bill of lading, the only 
t establishes priritj is the acceptance of the 
The following cases were cited : — 
tson ▼. Pcgff, 6 H. & N. 295 ; 
Mm ▼. Solfy, 4 Taun. 52 ; 
gener v. 3mUh, 15 C. B. 285 ; 
iik V, Roberts, 5 Dow. & L. 460 ; 
I T. Anderum, 10 M. & W. 498 ; 
>WH ▼. Johnson, lb. 331 ; 
r ▼. Yates, 3 Tann. 387. 
" (C. Pollock with him) in support of the 
be present case is not like that of a consignee 
of lading. Unless the bill of lading expresses 
freight is to be paid by the party to whom the 
I to be delivered, the consignee is not liable to 
iwner : {Cock v. Taylor, 13 East, 399.) The 
iper** is not evidence of a contract by the 
[n Pulling 8 *' Customs of London," it is called 
r's authority to appoint a meter. If evidence 
ract at all, it is of one between Pope and Co. 
y. In Robinson v. Alder, there was some 

of a custom given; here there was none, 
then stopped by the Court.) 
BUB2C, C. J. — I am of opinion that there 
B a nonsuit entered on the first ground taken 
efts., leaving it open to the pit. to make a 
ue on further evidence if he can. On the 
ind I think that there was not sufficient evi- 
go the jury to bind the defts. The turn 
only a direction to the master of the vessel to 
le car^ro at a certain rate per day at a certain 
That leaves the question in the dark how far 
IS any contract between the defts. and the 
on the part of the owner to unload in 
m ti:ne. So far as we know, there is 
to show that the deftd. made themselves paities 
ay to the contract between the shipowner and 
iual consignees. Here they could only be 
1 a specitio contract between them and the 
or on the ground that something was done by 

which a cuntom of the port would attach, 
on them the duty and liability alleged. 
THAN, J. — I am of the same opinion. This 
ion fur demurrage which can only be main- 
n the ground of contract. Here there is no 
on the part uf the defts., though it may be 
y might have made themselves liable to a 
ctioc on the case for any unlawful detention. 
PTOX, J. —I am of the same opinion. I cannot 
reasonable evidence of a contract between the 
id the owner of the ship that they would dis- 
le ship at the rate of so many tons per working 
qh would make them liable in this action. The 
depends entirely on the turn paper. That, how- 
urely a direction to the coal meters. Pope 
tre the people, if any, who are contracting 
owner. 

utuRir, J.— I am of the same opinion, on the 
hat the evidence to prove the contract between 
rtiet was so imperfeot that the verdiot ooght 
HuuCas. 



not to stand. The question nri.ses ou the turn paper. 
The parties, if by that paper they contract at all, con- 
tract with Pope and Co. Behind this point lies the 
question, who would have to bear the loss arising from 
the delay caused by the crowded state of the dock? 
By adding two or three words to the printed form, 
the parties might mske the liability quite clear. 

Attorneys for the pit., J. H. and R. Tyas ; attorney 
for the defts., Mark Shephard. 



COUBT OF COMMON BENCH. 

Seportcd by Davisl Tbokas Evass and W. Matd, Eaxffs^ 
liArrlstera-at-Law. 

Jm. le and Feb. 24, 1863. 

ToBiN V. Harford. 
Time poUcjf on ship and goods. 
Where a policy of insurance upon a ship engaged in 
the African trade contained the words ^* outward 
cargo to be considered homeward interest twenty- 
four hours after arrived at the first port or place of 
trads,^ and was indorsed *' on ship, 2000/. ; cargo, 
8000t, with liberty to extend the valuation of 
t/ie homeward cargo,^ and the ship, after having dis- 
charged a portion of her cargo at the first place of 
trade, and after remaining more than twenty-four 
hours, saUed with the remamder and was totaUy lost : 
Held, that the owners were only entitled to recover 
upon the portion of the cargo actually lost, and not 
for a total loss of the whole. 
This was an action against underwriters on a policy 
of insurance, which was a time policy on the ship 
Shark and her cargo for twelve calendar months, be- 
ginning from the day of the vessers sailing from 
Liverpool. In addition to the usual clauses, the policy 
contained the words, " outward cargo to be considered 
homeward interest twenty-four hours after arrival at 
the first port or place of trade,'* and the indorsement 
was as follows: **0n ship, valued 2000/.; cargo, 
8000/., with liberty to extend the valuation of the 
homeward cargo.** 

The vessel left Liverpool on the 24th June, the value 
of her invoiced cargo being 6226/. 5^. lOd., and 
arrived at Kinsembo, on the African coast, on the I4th 
Aug., where she discharged cargo to the value of 
2952/. Ss. 3rl., and on the 17th of the same month 
she sailed for the Congo, and was totally bst on tho 
1 9th. It was proved that she had not taken any fresh 
cargo on board at Kinsembo, and it was admitted 
that she was proceeding to the Congo for homeward 
cargo, and would have obtained some there. 

The defts. before action paid for a total loss of the 
ship, and also paid 43 per cent, into court to cover the 
loss of that portion of the cargo which was on board. The 
pit, however, claimed for the loss of the whole cargo. 

The action was tried before Erie, C. J., iu London, 
last June, when a verdict for the pit. was taken by 
consent for the whole amount claimed, subject to the 
opinion of this court as to whetiier tije pit., upon the 
f.icts admitted, was entitled to recover for a total or 
partial loss, and if the court should be of opinion that 
he was only entitled to recover for the latter, that then 
an average stater was to say whether the amount 
paid into court was sufficient. 

Borill, Q.C. and J. Brotcn showed cause. 
Lwh, Q. C, Mellish, Q. C. and Unuynum supported 
the rule. 

The following cases were referreJ to iu the course 
of the argument. — 

Forbes v. Aspinull. 13 E. 323 : 
Rickr^n v. Carstairs, 5 B. & Ad. 651 ; 
Arnould on Marine Insurance, s. 134. 

Cur. adv. vult. 
Feb. 24.— Williams, J. now delivered the judg- 
ment of the court — In this case a ship sailed to Kin- 
sembo, in Africa, and disohtrfgBd ou««tS»sd ^1 Vxx 
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cargOi and after that stajed more than twenty-four 
hoars, and proceeded to other parts, in order to take 
in homewurd cargo, and was totally lost, together with 
the two-thirds of the outward cargo that remained on 
board. The pit. had a time policy for twelve months 
on ship and goods in the common form. It contained 
all the clauses said to be adapted to a barter trade on 
the Coast of Africa, %nd slso a stipulation that ontward 
cargo should be considered homeward interest twenty- 
four hours after arrival at the first port or place of 
trade, and by a memorandum the policy was staled to 
be, upon ship valued at 20002., cargo, 8000A, and 
liberty to increase the valuation of the outward cargo ; 
and upon these facts the pit. claimed 8000^ for the 
total loss of the cargo valued at that sum. The 
question we have to decide is, whether he is 
entitled thereto; and, if not, whether the loss is 
to be estimated either by reference thereto as a 
partial loss under a valued policy, or by reference 
to the value of the goods, not ezoe64ing 8000^ under 
an open policy. The pit. argued that the parties in- 
tended to provide for the great variations in value in- 
cidental to an African cargo, and for the absence of 
means of regular communication with the coast by 
letter or otherwise, and that, as the policy was for time 
and not for the voyage, it would not necessarily 
be confined to the outward or homeward cargo, and 
that the subject-matter described by the word ** cargo," 
yalned at 8000/., ouj^ht to be construed to mean 
any merchandise which should be on board at the 
time of the loss. But we are of opinion that thb is 
not the true construction, and that the valuation 
applies to what is substantially a fall cargo, and not 
to any quantity of goods substantially less than a full 
cargo. It is clear that the policy covers the mer- 
chandise on board in all or any of the ship's move- 
ments, and throughout every variation of loading, un- 
loading, or transhipment, and entitles the assured to 
8000/. in the event of a total loss of a substantially 
full cargo, or to an indemnity in case of any partial 
loss, and not in any case exceeding 8000/. Bat the 
plt.'s claim is to more than the indemnity, namely, to 
the value named for the whole cargo, though only part 
of the cargo was lost and all the rest was landed in 
safety ; but we do nut find this intention expressed in 
the words of the policy. Then as to the principle of 
the valuation of a partial loss, if the value of the whole 
of the intended cat go was the datum, the partial loss 
would be adjusted by the common proportion ; but 
when the value of the whole of the intended cargo 
cannot be ascertained, the proportion which the part 
lost bears to the whole cannot be known, .and the 
established mode of estimating a parUal loss under a 
valued policy cannot be adopted. Under the circum- 
stances we think that the assured would be entitled to 
the ordinary indemnity under an open policy under- 
written for 8000/. The point decided in this judg- 
ment was mentioned in Rlckman v. Carttairs^ 5 B. & 
Ad. 650, both by counsel on the argument and by 
Parke, B., but was not there decided, because a new 
trial was granted. The point is also found in Arnould 
on Insurance, sect. 124. On these grounds we think 
the rule should be made absolute as above directed. 

Rule absolute. 



ADMIRALTY COXTBT. 

Beported by Rodsst A. PaircHAKD, D.C.L., Barrister-at-Law. 

Dec. 9, 1862, and Jan. 20, 1863. 
(Before the Right Hon. Dr. Lushington.) 
TuE Lbda. 
Crown — Right to costs. 
The Court of Admiralty has no power to enforce 
against the Crown a decree for payment of costs, 
imd vrill not, tJierefore, make such a decree. 



The Court of Admiraltjf, howetfer, 

the eo-plt. wUh the Crovm m stmii uutibUti k 

such court* 

Semble, the provisums of 18 ^ 19 Fid. c. 90,« l» 

cosU agamstthe Crown, appfy ouig iomsktkwUk 

the AUomeg-General or Lord Adooeaie if Mptt^ 

This was a cause of damage, and was iBstititri m 

behalf of her M^estf in her offiot of Admirdty, nA 

also on behalf of George BoasSi commanding H. IL & 

Badger, and of the crew of the aaid ahip, agaiiMttte 

steam-vessel Leda, in respect of a coilisioa wtiA 

occurred on the 28th Dec 1861, between tbi tm 

vessels while off Kingstown harbour. The Coort pi- 

nounoed against the claim, and the qiiMtioD of can 

was reserved, and was now argued by 

Deane, Q.C. for the defU. — It is withoot M^ 
that by the common law no right to costs csi b 
maintained, even agamst a fubject, but that aadi » 
remedy rests for its antboritj upon statots iwr 
beginning with the statute of Glouoeater, sad tbit 
as the liability of the Crown to pay coats is newbet 
mentioned by the Legislatare, no such respensb% 
attaches. The Crown, however, does not poMi 
fure eoronm its authority in Admiralty mattMi, al 
this is apparent from the tenor of the patents of ill ^ 
Lord High Admirals, and from the fact that sllaiH» | 
under the rank of post-captain have their conmriaiM ■ 
signed by the Lords Commissioners only. Agsin, ttar ^ 
is no uistanoe of a suit having been iostitntod 9§M 
a Queen's ship ; the action is always agaiast theeiar 
commanding, and then costs follow the event : 
The Eclipse, 6 L. T. Rep. N. S. 6 ; 
The Swallow, Swab. 30 ; 
The InjUxdde, lb. 32. 
The principle in courts of equity is, that the CraW 
pays and receives costs : 

Kane v. Mauie, 18 Jur. 1010 ; 

The Attorney-General v. AshbumhoK, 1 SioLk 

St. 394 ; 
Gough V. Davis, 25 Jur. K. S 677 ; 
Attorney-General v. Corporation of Lmk^ 
12 Beav. 171 ; 14 Jur. 205, 210. 
This last case stood over for consideration ss to til 
question of costs, and it was laid down that thr 
true principle of the rule is, that the Attoraf- 
General is, with regard to costs, upon the same fMtiil 
as a private person. The Duke of Sussex, I V* 
Rob. 270, is not to be followed in this instauoi, • 
that case was decided without argument : 
The lUeanon Pirates, 6 Moore, 471,* 
Dyke v. Barton, 10 Moore, 458. 
At all events, the officer in command of the veaalii 
co-pit., and against him the defts. are entitled ta i 
decree for costs. 

The Queen's Advocate contra. — The qnestioBi^ 
whether the court has power to condenm the Cct^- 
in costs. 

Kane v. Reynolds, 4 De G. M. & G. 571 ; 
SmUh V. Lord Slair^ 2 H. of L. Cas. 808 ; 
Duke of Sussex, 1 W. Rob. 270, 273 ; 
23 & 24 Vict. c. 34, 
take away the case of lUeanon Pirates (jnpra), m 
there is no precedent for this application. 

The Admiralty Advocate (same side). — ^The fi^ 
oeeding on behalf of the Badger is a proceeding * 
behalf of the Crown. The Crown cannot be c^ 
demned in costs of suit except by virtue of a itstirii* 
(^Rex V. Miles, 7 T. R. 367.) There is a broedii^ 
tinction in an appointment made by the Lords of til 
Admiralty and by the Crown, the one would vacttf I 
seat in Parliament, the former would not. ^' 
cases of The Inflexible and SuhsUow are not Ci*A 
cases. They are misnamed. They were prooiediip 
against the master. [Dr. Lushinotox.-"Do^ 
the former war there were several proceedings sgai^ 
the Crown by the Admiralty : were those pronefisp^ 
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^iiwt the Crown ?] I nj so. The ad- 
he ministers of the Crown. Attomqf- 
'orporation of London (supra) is on onr 
he prerogative of , the Crown not to pay 
lowerer odIj ** beneath its dignity*' (as 
Qts it) to receive them. It might waive 
md receive them if it choae. The court 
Br to enforce a decree for costs ; it is 
In the case of the Iflecmon PiraUi 
immissioners appeared onder an Act of 
aod were called npon to make certain 
id thej said, ai aoy other sabject mii;ht, 
lad not received proper notice. [Dr. 
r. — What do you say to the end of Sir 
jadgment ?] I think that Sir H. J. Fust 
ent at the original applicatioo. 
), 475, 480 ; 
K I W.Bob. 383; 

nna Barb, 2 Hagg. 366 ; s.c on appeal, 3 
;. App. C. 1448; 

aria Primero^ A.D. 1820 (not reported), 
r 27 Geo. 3, c. 46. 

ty Proctor appeared under protest in that 
B protest was overruled. This suit was 
ititnted in error. Subsequently, instead of 
econd action, the captain and others ap- 
;he actions were consolidated. They were 
to save expense, but were originally separate 
e different pits, in a consolidated action 
ts. as in an ordinary action. 
0. in reply. — Supposing the Lords of the 
id not appeared, pits, would have had to 
an they get rid of the liability bjr the fact 
-da of the Admiralty have appeared also ? 
of the Athoif ** the law presumes that to 
njury is to redress it,*' &c. In the Athol^ 
rere not before the court ; here they are 
>. I rest this case upon the statute itself. 
. Kicholl, in the Prerogative Court, there 
rest cause of Cox v. lUid (Nicholl, Esq. 
's Proctor-General). The entry b as 

I Cause of Interest. 

j The Hon. Chat. Crouch^ deceased. 

ge, after hearing counsel on the question 
reed the Costs of the Crown to be paid 
state." 

Barton (supra), 
ent did not proceed on the statnte 18 & 19 

then the great calamity which the court 
ing exists in this case. If under the statnte, 
rds of the statute apply here equally as 
ere. That was an application for the 
e property of a bastard. Sect. I : "In all 
, &c., if the Crown is sning qud Crown, 
f th'is statute. If the Crown is suing in 
Admiralty, she is suing quA subject, and 
mcBstto.'* There was a difficulty (temp. 

when commissioners were substituted for 
E^h Admiral, and a statnte was passed to 
fficulty and to place them in the same 
nbmit that, npon broad principle, and also 
itute, the Lords of the Admiralty do 
ts. I can conceive no greater calamity 
e Lords of the Admiralty should sanction 
ceding as this. Their yessel receives 
;he extent of 50/., and a suit is brought 
hich we contest. We win, and it is 200L 
Kckets. 

ixoToy.— On behalf of the pits, it was 
at the stotute of 18 & 19 Vict. c. 90 did 
> a cause instituted by other than the 
oera], and therefore that no costs could 
sinat the Lords of the Admiralty. For 
waa argued that the statute applied to all 



causes instituted on behalf of the Crown, but that at 
any rate the commander and crew, the oo-plts., as- 
ordinary subjects, were liable to pay the whole costs. 
Now I propose to examine the practice of the severat 
courts in this matter, both before and after the passing, 
of the statute. The general rule as to the exemption 
of the Crown from costs is laid down by the highest 
authority, the H. of L., in the case of the Lord' 
Advocate v. Lord Doufflat, 9 CI. & Fin. 173. 
It was there held, that the Lord Advocate of Scot- 
land, or other officer of the Crown, suing on behalf of 
the Crown, or in matters in which the Crown is inter- 
ested, is not liable to pay costs to the opposite party» 
even though the soit may have been improperly insti- 
tuted; that in this respect the prerogative of the- 
Crown is the same in Scotland as in England, and 
remains the same whether the property, relative to- 
which the suit is mstituted, is under the management 
of the Lords of the Treasury or of the Oomnussioners 
of Woods and Forests. It appears that by the com- 
mon law the Crown neither gives nor receives costs,, 
and the reason for this seems to be that at common 
law no costs were recoverable from any party except 
in virtue of special statutes; that in the statute of 
Gloucester, by which costs were made recoverable, 
the Crown was not mentioned, and therefore it did 
not bind the Crown. It appears also that there 
was a later statnte of the 33 Hen. 8, c. 89, s. 54, 
in which it was expressly provided that the Kinj^ 
should recover his debt with costs. In equity tha- 
Crown never gave— > sometimes, but occasionally 
only, received— costs. This will appear from the case- 
of Kane v. Beynolds, 4 De G. M. & G. 565. The 
reason was not that the court had no authority to 
make a decree condemning tlie Crown in costs, but 
that it had no power to enforce such a decree if made ; 
hence it declined to make such a decree ; and in a oase> 
where Stuart, V. C. did make such a decree, the Lords 
Justices overruled it. However, as the court would 
never attempt to condemn the Crown in costs, from, 
equitable considerations it rarely gave costs to tiie 
Crown ; and it would be wholly unjust so to do if the 
Crowu was exempted from the payment of costs. 
Now, as to the Admiralty Court, my opinion is, after 
examining a number of cases, that the Crown neither 
gives nor receives costs. In the Judicial Committee, the 
lUeanon Pirate»' case must not be pressed too far. Ll 
that case the Judicial Committee idlowed an appeal to 
be made, under exceptional circumstances, by the 
Lords of the Admiralty upon an order, or rather 
recommendation, that costs should be paid. By costs 
is meant the costs of the previous hearing. It doea 
not appear to me that their Lordships materially consi- 
dered in that case whether the Crown could or could 
not be condemned in costs. After the statute 18 
19 Vict, c 90, the case of Rtg. v. Beadle, 7 £1. & 
Bl. 492 ; 3 Jur. N. S. 863 ; 26 L. J. 1 11, M. C, was 
brought before the Court of Q. B., and it was 
held, but very reluctantly, by Lord Campbell, and 
Erie and Crompton, J J., that the statute only 
authorised costs to be given to or against the Crown in 
cases where the party to the action was the Attorney- 
General or the Lord Advocate. In the Ecclesiastical 
Courts, in Dyke v. Bartont 10 Moo. 460, the Crown by 
its nominee, the Procurator-General, contested the 
validity of a will of a bastard in the Prerogative Court, 
and, on being unsuccessful, appealed to the Judicial Com- 
mittee. The appeal was dismissed with costs, and the 
counsel against the Crown relied on the statute, but the 
judgment of the court, given by myself, does not allude 
to the statute. I am perfectly certain of this (and it 
was not my judgment exclusively, but that of all who 
then constituted that court — ^viz., the late Sir John 
Patteson, the late Sir W. Manle, and Sir EdwardByan) ;. 
and certainly, if that case had been very deliberately con- 
sidered, I should have li«ldUia.t\.\A S'Oi'SAfiMi^.^Q^&siibidMtr 
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ao oooftitated was as high an aathoritj as relates to this 
ooort, as the Court of Q. B. coold be. That case was 
argued before the decision of the ^nrt of Q. B. upon 
the constmctiou of the statute. It seems to me 
that, but for the statute, the court, both on principle 
and anthoritj, would not make a decree against the 
Crown for costs; that, looking to the wo^a of the 
itatnte, the Crown can onlj be mulcted in costs where 
the Attorney-General or Lord Advocate is a party; 
that therefore the statute does not apply to this case. 
I prefer, therefore, to follow the Court of Q. B., be- 
cause it appears to me that the case of Beg, ▼. Beadle 
was decid^ by the Q. B. after greater deliberation 
than the case of Difke t. Barton received from the 
Judicial Committee, and having given this case the 
best consideration I can, I do not think I should be 
justified in condemning the Crown in costs; but I 
must candidly state the reason why I abstain from doing 
ao iSy that I do not find there is any power to carry 
oat a decree of that nature, and it would be an unwise 
proceeding on the part of any court to make a decree 
that it could not carry into effect There are, how- 
ever, oo-plts. in this case — the commander and crew — 
and beyond all doubt they can be condemned in costs. 
I have made inquiries of the registrar, and cannot 
find any case whatever when there have been co-pits., 
and they have not been liable for costs. Looking at 
the nature of this case, and considering it, as I do, to 
be perfectly dear that the Lords of the Admiralty 
would not allow a proceeding like this to be taken 
with their sanction without indemnifying their officers, 
I shall make the decree condemning the officers in costs, 
but I do so feeling they will be protected by the Lords 
of the Admiralty. 

Thursday, Feb, 19, 1863. 

(Before the Right Hon. Di. Lushinoto:! and Tsiititt 

Masters.) 

The Queen of the Orwell. 

ColUtion — Duiy to render aesutance — The Merchant 

Shipping Ad Amendment Act 1862, s. 33-- Burden 

of proof. 

This was a caase of dnmage instituted by the 
owners of the sloop Tyne Packet against the owners 
of the above steam-vessel, in consequence of a colli* 
sion which occurred between the two vesseU on the 
24th Sept. last, off Eritb. 

The pits, in their petition set forth the circumstances 
of the collision, and in the 6th article pleaded that, 
"notwithstanding that it was evident to those on 
board the steamer that tlio sloop was in danger of 
immediately sinking, no assistance by the steamer or 
those on board thereof was rendered to the sloop or 
those on board thereof." Evidence was given sup- 
porting this averment, and on belialf of the pit. it was 
contended that the operution of the 33rd section of 
the Merchant Shipping Act Amendment Act 1862 
had in this case the effect of shifting the burden of 
proof, and that therefore the presumption was, tliat 
the misconduct of the dcfts. had occasioned the 
ooUision. 

On behalf of the defts. it was contended that the 
above section did not take effect till next June. 

The following Is the section of the Merchant Ship- 
ping Act Amendment Act referred to: — 

Sect. 33. In every case of collision between two 
ships it shall be the duty of the person in charge of 
each ship, if and so far as he can ao so without dunj^er 
to his own ship and crew, to render to the other ship, 
ber master, crew and passengers (if any), such as- 
sbtance as may be practicable, and as may be neces- 
sary, in order to save them from any danger caused by 
the collision. In case he fails so to do, and no reason- 
able excuse for such failure is shown, the collision 
aball, in the absence or piouf to the contrary, be 



deemed to have been oanaed by lus 
neglect, or default ; and sueh iaaXon ikall abo, If pmsd 
upon any investigation held ondor tha third or tkr 
eighth part of the principal Aet, be d e om ed te be a 
act of misooodnot or a default for which Ida csrtifieilr 
(if any) may be eanoelled or aaspendod. 

AepinaU and Prilehard appeared for the plt^ s# 
BreU, Q. C. and V. LutkingUm for tbo daft 

Dr. LusHZKOTON (addreaung tha Elder Brethraif 
theTrinity-houae) said: — It appears to ma thst,ena{i 
where the Act itself has in terms otharwiae pTDridai, 
this enactment oama into oparmtion at tha asms tiv 
aa other Acts of Parliament, namoly, whan it nsini 
the final sanction of the Lag^latora. With nifRt 
to aect. 25, and achedula 0, tha oparatioa of th 
tatute has been postponed, and for ohviovs rMMB^ 
because, as yon, who have soma aoqaaintanoa wkk h 
oontents of tha achedule, wall know, it is inpflrtat 
that thoee contenta should be pabliabed not oaly iad 
the ports of navigation of this kingdom, but ia lil 
distant parts, that masters of TaaaaU may ban tb 
opportunity of knowing and obaenring the lagphtiafc 
With regard to thia 33rd aaction, it a^Maia to nir 
is in no degree to be connected with aohednla 0, saiii 
not affected by aect 25 ; but if any doobt Mi 
arise, I will take care that no iojostioa ia doaa totb 
paries. The aeotion in queation impaaaa a barifliM 
two ships, when they have been in ooUisioa, tbttlb 
one ship should render such aaaiatanoa aa niyW 
practicable and neceasary to tha other vaaasl thstk* 
Buffered damage by collision, provided such sahhail 
can be given without danger to the vessel affoidiflg t 
In order to apply this section to tha preaent esM, jm 
must be satisfied there was danger from the eoUiiNir 
and the question I must put to you will be, wbeth^ 
looking at all the circumstances respecting the eoi* 
sion, viz., that it happened in broad daylight and islk 
narrow part of the River Thames, and no great diitMi 
from the centre of the river, you think these facts reoM 
it incumbent upon the steamer, as a matter of M]t. 
to hare stayed by in case of need? Supposiiif a* 
vessel to be able to render assistance, the extent i 4i 
obligation will depend upon the degree of ds^ 
apprehended at the time, and it sdema tome thstfte 
a collision takes place which might probably endii|ff 
life, it is the duty of a vessel to stay by till tbessMt 
of the danger can be ascertained ; for we all bav 
that when a collision takes place at night, ens aisf 
frequently goes down immediately, and the othif 
cannot tell what damage is done to the ship struck. 5«r 
for the penalty, or what may be called the penslt*' 
*' in case he fails so to do, and no reasonable exconfif 
such failure," it shall be attended with certain cob*' 
quences which are enumerated in the enactment. Tkt 
effect of that, I think, is precisely . what htf Ik* 
stated — that, supposing sach a state of things to oosK 
there is thrown upon the party not rendering ssiiattftt 
the burden of proof that the collision was not oecf 
sioned by his wrongful act, neglect, or default b 
does not go further ; and, assuming this case to tfOt 
within the provision of the statute, the proper qatfti*i 
I shall have to put to you is that which I shomd [*st * 
no such statute at all existed — whether this coUi^ 
was occasioned by the wrongful act, neglect, or defttt'' 
of the steamer ? 

The Trinitt Masters were of opinion that tU 
evidence clearly proved that the defts. were to bis** 
for the collision, and it became therefore nanensstT 
to consider the liability arising under the «^^ 
section. 
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Thb Fijobbjigb NioiiTiaoALK. Thb Mjcakder. 
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iicial iSommtttrr of lt)r ^ritos 
(Sounctl. 

1 by Jamis Patkksox, K«q., of th» Middle Tmple, 
BarrUier-at-Law. 

Monday, Feb. 2. 
— ^The Right Hon. Lord Crblmsfoko, 
\n Bbuce, U J., TuBVBB, LJ. aod Sir J. T. 

BIDGB.) 

Tub Flobb!(cb Kiqiituioalb. 
Tub Mjkandbr. 
^oUition — Stumer-^ Narrow channel— \7 j* 

18 Vict. c. 104, 5. 297. 
f to prov€ a vuUation of the 297th teetUm of 
18 VicL e. 104, thecoiiition must have taken 
m a narrow channel, and it wuut be shown 
ie steamer inculpated was not on that side of 
Id channel whtch lay on her starboard side, 
uU the collision arose out of this violation of 
UtUe, 

^channel, in the above sense, means a channel 
sd on either side by land prima facie so that 
npossibU under the circumstances to navigate 
f great vndih between the two banks, 
eotlision between steamer and sailing vessel 

there was neither starboarding in good time 
•oper porting ^ the steamer. 
Wis an appeftl from senteoces of the Coart of 
•J in ivro croM-actions of damage arising out 
lliiiioii betireeo the Musander and Fl^rmtce 
vde, 

inse WAS tnstitated in oonsequence of a collision 
xnrred between the Florence Nightingale and 
wder on the 22nd Feb. 1862, near the Bell 
itaide the Queen's Channel, leading into the 
lyerpool, under the following circomstances:— 
^lortnoe Nightingale is a ship of 447 tons 
manned bj a crew of fifteen bands (including 
ert Walker, her master), and was bound in 
rom Lirerpool to Swansea, in South Wales, 
load a cargo for Valparaiso. She was cleared 
pool for Valparaiso, and was at the time in 

in charge of Thomas Frith, a duly licensed 
I pilot, and was in tow of a steam-tug culled 
mce, 

Maander is a screw steamship of 662 tons 
and manned by a crew of thirty hands, all 

commanded by Mr. W. H. Trant At the 
Xnestion the Alcsander was on a voyage from 
la to Liverpool, and was in charge of William 
Liverpool pilot, who had been taken on board 
Lynad. 

Florence Nightingale left the King's Dock, 
I, in tow of the Reliance, at about 4.30 p.m. 
2nd Feb. 1862, and proceeded down the liver 
ind through the Formby Channel, into the 
Channel. At about 6 p. m. the Admiralty 
n ligliis were lighted on board her, and also on 
e tug. Shortly befoie half-past 6 the Flo- 
ghtiagale was to the E.S.E. of the Bell buoy, 
It the entrance to the Queen's Channel, and 
ig towed at the rate of from five to six knots 

steering W.N. W. Thomas Frith, the pilot, 
deck forward, and in charge of the Florence 
ale. Thomas Hare, an able seaman (who has 
xi), wus at the wheel. Mr. Walker, the 
[ the Florence Nightingale, was also on deck ; 
3d look-out was maintained, 
lalf of the Florence Nightingale it was pleaded 

wind was light from the southward, the 
rather haxy over head, but clearer on the 
id the tide ebb and running at the rate of 
f a knot an hour. On behalf of the Mesander 
laded that the wind was from the eastward, the 
Lab. Ca0. 



atmosphere thick and hazy, and the tide ront:ing 
about two knots. 

Under these ctrcumstanDes the masthead and green 
lights of the Maeander were seen distant about a mile 
from and on the bow port of the Florence Nightingale, 
The Sfmander, which was then coming up from ttio 
North- West lightship towards the Bell buoy, crossed 
the bows of the Reliance and Florence Nightin- 
gale and came about a point on the starboard bow of 
the Florence Nightingale, when the helm of th(» 
Maander was ported, and she was steered directly 
towards the Reliance. Thomas Frith, the pilot of 
the Florence Nightingale, thereupon immediately- 
ordered the engines of the Reliance, which were pre- 
viously going slowly, to be stopped, and the helm of 
the Florence Nightingale to be put hard-a-port, botU 
of which orders were promptly obeyed, and tho 
engines of the tug were also reversed. Very shortly 
afterwards the helm of the Maander was starboarded,, 
then ported, and then again starboarded, and in oonse* 
quenoe of these contradiot<»ry manoeuvres ber star- 
board quarter grazed the starboard side of the Reliance^ 
and her stem struck the starboard bow of the Florence 
Nightingale, carrying away the jib-boom, bowsprit,, 
starboard anchor, the foremast, and all tiie gear at- 
tached, and doing her other extensive damage. 

The Maander immediately proceeded on for Liver- 
pool, and the Florence Nightingale, in conseqaence ot*^ 
the damage she had received, was obliged to return to 
the Mersey. 

At the hearing the judge and Trinity Masters were 
,of opinion ihsX no blame attached to the Florence 
Nightingale ; that the Maander was to blame for the 
collision by reason of the contradictory orders as to 
her helm, and that |ach blame attached to her piloc 
only. 

A cross-suit was brought in the Court of Admiralty 
by the owners of the Maander against the Florence 
Nightingale and her owners intervening ; and plead- 
ings on both sides were filed. It was agreed in that 
suit, between the proetors on both »ides, that the evi- 
dence taken in the cause of the Maander should bo- 
used as evidence in the suit against the Flortnctf 
Nightingale. In that cross-suit the Court pronounced 
that no blame atUohed to the Florence Nightingale, 
and dismiseed the suit with oos's, and no appeal fioui 
that suit has been interposed. 

Dr. Lushington thus addressed the elder brethren 
in part :— Upon the present occasion there is an action 
and a cross-action, and this circumstance imposes 
upon us the necessity of forming and prononneing an 
opinion as to whether the one or the other of the ve^ 
sels or both are to blame ; whether they are to blama 
for having violated the Act of Parliament ; and finally,, 
to consider whether the blame atUohes, if you should 
come to that oondusion, either to the pilot alone or to 
the pilot in conjunction with the master or crew. Li ti.a 
first instance 1 should wish to draw your attention to 
a position that has been much discussed on both sides, 
and that regards the 296th section of the Merchant 
Shipping Act. It is alleged in the course of thvso 
proceedings, on behalf of both parties, that the 296tU 
section has been violated, and in the answer in the 
original suit on behalf of the Floretice Nightingale it 
is stated that the 297th section has been violated. 
Now, though the section has been read, it is indispen- 
sably necessary that I should read it to you again, iu 
order to show what constitutes a statuUble offence iu 
violating the statute : " Every steamship when navi • 
gating any narrow channel shall whenever it is s^fe 
and practicable keep to that side of the faurway or 
mid channel which lies on the starboard side of such 
steamship." Now, in order to say that there has been 
a violation of tfaia stotate, several things are necessary. 
First, it must be proved to your satisfaction and to 
mine that the place where the cullition took plaioa «^ 
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a narrow channel ; next, it most be prored that the 
Teeael inculpated was not on that side of the fairway 
or mid channel which U/ on the starboard side of snch 
steamship; and lastlj, it must be prored that the 
collision was the effect, or that in some decree the 
effect is to be attributed to such violation of the sta- 
tute. Now it may be, for aught I sa j to the contrary 
that there has been nautical misconduct without a vio- 
lation of the statute ; but we are now considering the 
statute. Now, looking to all the facts of this case, I 
shall submit to you for your opinion, whether it is possible 
to say that the place where the collision took place, and 
the immediate vicinity to it, was a narrow channel. I 
shall not trouble you with asking your opinion as to 
what was done at the previous part of this voyage, 
because I am clearly satisfied in my own mind that, 
whatever vioUtion of the statute there might have 
been antecedent to the collision itself, it would be 
useless to investigate it, for it could have no effect 
upon our determination. Now my notion of a narrow 
channel is th'is : where a channel is bounded on either 
aide by land prima facie so that it is impossible under 
the circumstances that you can navigate at any great 
width between the two banks. Now, if yon should be 
of opinion, without regard to what is stated in any 
boat, or anything of that kind, that the channel had 
«ndeid, that is to say, that the place of collision was in 
the open sea, where there is a wide depth of water 
— an expanse of water on both sides — where ships 
may safely navigate, then I should come to the con- 
clusion that it is not a narrow channel within the 
meaning of the section. I need not trouble you with 
4my observations as to whether she was on one side 
•or the other side of the fairway or not, becatise it is 
not possible to speak ot a fairway in the open sea. If 
the^ question had arisen within any of those buoys 
which have been mentioned, then it would be impor- 
tant to define what was the intention of the Act of 
Parliament when it said you were to keep on that side 
•of the fairway which lay on the starboard side of such 
steamship. We have generally considered it that you. 
must keep on the starboard or port side, as the case 
may be, according to where tue middle of the channel 
""^Mi — that you may keep as near mid channel as you 
•choose, but not go on the otiier side : now these ques- 
tions I shall submit to you, and when we go out to 
consider the case upon them you will come to some 
•determination. The next step to consider in the case 
which is of importance is as to the violation of the 
i296th section, and you are well aware of it, because 
•it has been read over and over and over again, and I 
need not read it to you, because you have heard many 
decisions upon it, and know it well. But since this 
section was passed, it has been established by the 
Lords of the Admiralty, who have antliority conferred 
•upon them for that purpose, that sailing vessels shall 
•carry lighu one on each side, which did not exist 
•before. Now, though that may not be considered as 
•overruling the sUtute itself, still it is an ingredient in 
•these cases never to be forgotten : for this reason— 
the carrying the lights gives evidence to those on board 
another ship in what direction the vessel canying the 
•lighto is going. It is said in this Act of ParlUment 
•that care should always be had that yon do not 
Tun^ your own vessel into danger ; that there are im- 
pediments which must necessarily arise which may 
prevent your fallmg within the direction of the Act of 
Parliament, and yon must prove that such objections 
-exist, but they arise under various ciroumstances. 
One of those circumstances is the discovery of a light; 
beeanae it is perfectly obvious that if you see a vessel 
•approaching you, and the vessel at that time is carry- 
ing the green light, and you* were to f;>llow the words 
of the Act of Parlinment and port the helm, the result 
•of loeh a manceuvra would be tliat you would bring 
JooiMlf into oonflict with the green light ; but you 



will also find there is this exceptioo.thstsifatB 
from the rule is necessary in order to areid mmitt 
danger. In former days it did not exist Casib' 
able difllcolty has arisen in these cases how tsiyf^i 
practice the facts of each case as they ion sbl 
Now, supposing two vessehi are approadiin^esdbidt 
in a direct line, so that you see the grm nd d 
lights, then I apprehend it is quite eksr tk lA 
ought to prevail, and it is poJisible the rale ^% 
prevail where you see a vessel carryisf tb pi 
light a single point on your starboard bow; bat Ai 
it becomes very dangerous in case it sboold U enU 
to any further extremity. 

Shee, Serjt., Milward and Poffer for the /fan* 
Nightingdl$, 

Brett, Q.C. and V. Luskuiffton for the JTassAr. 

Lord Justice Knight Bkuck.— These sppdi ■ 
from sentences pronounced by the Hlgli Coat i 
Admiralty in two causes of damsge, is^il 
on the ground of a colliaion which bappeoed A^ 
near Liverpool, on the evening of 22nd F«fc. W^ 
between the homeward-bound steamship, the ifcai^ 
and an outward-bound aailing vessel, the Flam 
Sighting, and the latter ship being in towrfi 
steam-tug BeUance, Cross-suits were insiiitttd, J 
both CHUses having been beard, the court bdiefc 
dded that the Florence Nigktmgak was not to kl|^ 
and that the Mmander was to blame for the eoBi* 
but that, as Uund to have a licensed pilot oaM 
she had one accordingly; and as in the opiMl 
the learned judge of the Admiralty Court, oi* 
Trinity Mastere by whom he wm atsistfti, tks ^ 
was attribnUble to the pUot of the Jfasair^ 
gether, and not in any degree to her captain or flf' 
the crew, there could be no recovery b]r ^^ 
of the Florence NigkimgaU 
Maander, Neither suit produoed 
on either side ; and, with respect to costs, 
dumissed the suit of the owners of the Jiemairm 
costs but gave none in the other cause. Thsre^ ^ 
been appeals in both causes to Her Miu^y is Cid 
the whole case on each side in both wssfUr* 
ably argued here ; and their Lordships h»vii^ ^ 
tively considered the arguments, the plesdisfi" 
the evidence of the numerous witnesses, «*"■*? 
pared to state the advice which it is their ii 
humbly to lay before the Queen in the matter. Af 
desire firet to say that the expression ''stMs')^ 
now used, hss been used deliberately, for tiMS||l 
was argued that the collision took place m ibe "Md^ 
channel " witiiin the meaning of the 297th secti*' 
the sUtute, 17 & 18 Vict. o. 104, or s« 
" narrow channel *' as to bring that ssctioa into if* 
tioo, their Lordships upon the whole of tbe eritf^ 
are of opinion, as was the leariied judge of i^^ 
miralty, that the collision did not take P^ |V 
"narrow channel" or in such waters or i&«^* 
manner as to bring the 297tb »ectMn into ope' 
and that the case is not on one side or the t4kw 
fected by that section. It appean to thsir U*f 
that the Maandtr was in fault, ihMXfnmifii*^ 
presumptively it wss her duty to port fot ttoj ^ 
of avoiding a collision, whether with tbs /v^ 
Nightingale or with the steam-tng; thatiftkot^ 
been evidently good reason for acting diffso^ 
Jfaander might with propriety have acted tfj*^ 
but there was not evidently or pUioly ssy ^jf 
reason for not porting ; that still if tbero bM^ 
starboarding firmly and in good tune. tkicaV^ 
might probably have been avoided, but thst tb^ * 
neither starboarding in good time norfwtisfr ^ 
captain of the Maander either ordeisd *"*^ 
porting, which, if he was justified in gtviif *y![^ 
making a suggestion, was in their Lsrdilri^/Mf'* 
right. The pilot who was at that tias A i^ 
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Miiig the green light of one of the Teasels that he 
approaching. Bat, however this maj have been, 
j^ot stopped the porting before it was complete, 

directed the starboarding, which took place ac- 
linglj, but too late to do anj good. There was a 
^ued mixtnre of porting and starboarding, which 
iieir Lordships* jadgment was certainly wrung, and 

£itdt was (they think) his exclnsivelj. For if 

captain gave anj order it was an order to port, 
eh the pilot did not porsne, and which if he had 
med the collision probablj would not hare occurred, 
to the behaviour and conduct of the Masander and 
pilot, and the exemption of the owners of her from 
ing fur the damage done, their Lordships therefore 
le altogether with the learned judge of the Ad- 
iltj and the Trinity Masters. This conclusion, 
ever, most be taken as subject to the question 
ther the Florence NightingaU or the Reliance was 

to blame, and to Uie consequences, if any, of 
lorrect answer to that question. Was each or 
tr of tliese two vessels also to blame for the 
non? Their LorJships think not. It appears 
18 that the pilot of the Florence Nightingale, 
justified and right in porting as he did. 

Whaviour of the Maander was vacillating and 
Jezing, and there may have been a cause of addi- 
il perplexity in the light carried by a fourth vessel 
tioned in a portion of the evidence. In these cir- 
stances their Lordships considered that the pilot of 
Florence Nightingale oonectly acted on the general 
If, however, he was wrong, it was still his act 
e. But he was a licensed pilot, and the employ- 
t of a licensed pilot was as obligatory on tlie 
-enee Nightingale as it was on the Mceander, We 
ider the whole of the sentence in each cause to be 
t, and in that conclusion have the satisfaction of 
differing from either of the nautical gentlemen 
se assistance we have in the case. As to the costs 
be appeals, we think that each appeal should be 
lissed with costs, except only as far as the costs 
le appeal of the owners of liie Florence Nightin- 

have been increased by the adherence to that 
ud by the owners of the JftMnder, The costs 
sioned by adherence to that appeal ought to be 

by the owners of the Jfasander, Appeal dis- 
«a accordingly. Sentence affirmed, 

pp.*8 agent, Pritchard, 
esp.*s, Jennings, 
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Tuesday, Feb. 24, 1863. 

CBOE8S A2a> ANOTHER V. WXCKHAM AND 
ANOTUBR. 

iriiie insttranee — Seaworthiness — Poficg — Parol 

evidence, 
term ''* seaworthiness** is a relative and Jlexible 
rai, dqiending on the position in which a vessel is 
laced, or the nature of the navigation or adventure 
fNM which she is iJtout to embarh, 
m am insurer agree*^ with fall knowledge of th9 
wots, to insure a vessel inoapable, from size or con- 
ruction, of being brought up to the ordinary 
andard of seaworthiness, tJu implied warranty 
Hi be satiffied if the vessel is made as seaworthy 
f she is capable of being made, 
narine policy described the voyage as from the 
iyde cr Liverpool to Kurrachee or Calcutta, and 
e vessel insured as '* The Ganges, steamer :'* 
I, that parol evidence was admissible to shoio tliat 
e Ganges was a steamer built for river navigation 
dy, and that this fact was communicated to the 
enters, with an intimation that everything would 



be, €md in fact was done, to make her as ft as 
possible for an ocean voyage, and that an additional 
premium had been paid for the increased risk, 
DecUu»tion.— That on the 4th May I860, by a 
policy of insurance purporting: to be made at the Lon- 
don branch of the Victoria Fire and &Iarine Insurance 
Company, signed by the defts., described as two of the 
directors of the said company for the London branch, 
whereby they contracted for the performance by the 
said company of all matters in the said policy con- 
tained to be performed by the said company, it was 
declared that the pits., as well in their own name as 
for and in the name and names of all and every other 
person or persons to whom the same did, might, or 
should appertain in part or in all, did make assurance 
and cause themselves, and them and every of them, to 
be assured, lost or not lost, at and from all or any ports 
and places in the Clyde, or from Liverpool to Kurrachee 
or Calcutta, and for the space of thirty days after her 
arrival at her port, upon the body, tackle, apparel, 
ordnance, artillery, boat, and other furniture of and in 
the good ship or vessel called the Ganges, a steamer, 
beginning the adventure upon the said ship, &c., as 
above, at the Clyde or Liverpool, and should so con- 
tinue and endure during her abode there upon the said 
ship, &c ; and further until the said ship, with all her 
ordnance, tackle, apparel, &&, should be arrived at as 
above, and until she had ooored at anchor twenty- 
four hours in good safety i' above, and that it should 
be lawful for the said shif kc, in the said voyage to 
proceed and sail to, and; ^ touch and stay at any ports 
or places whataoever for necessary or customary pur- 
poses only, without prejudice to the said insurance. 
The said ship, &c, for so much as concerned the 
assured (by agreement made between the assured and 
the said company in the said policy), were and should 
be rated and valued at 4000/. 

On ship valued at 

On machinery valued at 

£16,000 
To pay average on each valuation separately. Touch- 
ing the adventures and perils which the suid company 
were contented to bear and did take upon them in the 
said voyage, they were of the seas, men-of-war, fire, 
enemies, pirates, rovers, thieves, jettisons, letters of 
mart and counter-mart, surprisals, takings at sea, 
arrests, restraints and detainments of alt kings, princes 
and people of what nation, condition, or quality soever, 
barratry of the master and mpriuers, and of all other 
perils, losses and misfortunes that had or should come 
to the hurt, detriment, or damage of the said ship, 
goods and merchandbe, or any part thereof ; and in 
case of any loss or misfortune it should be lawful to 
the assured, their factors, servants and assigns, to 
sue, labour and travel for, in and about the defence, 
safeguard and recovery of the said goods and merchan- 
dise, or any part thereof, without prejudice to tUe said 
insurance, to the charges whereof the smd company 
would contribute according to the rate and quantity of 
the sum therein assured. And it was further cove- 
nanted and agreed that in case the uiid vessel should 
by accident or negligence of the master or crew run 
down or damage any other ship or vessel, and the 
assured should thereby become liable to pay and should 
pay as damages any sum or sums not exceeding the 
value of the said vessel Ganges and her freight by or 
in pursuance of any judgment of any court of law or 
equity given in any suit or action defended with the 
previous consent in writing of the said company, or by 
or in pursuance of any award made upon reference 
entered into by the assured with the previous consent 
in writing of the said company, the said company 
should and wonld bear and pay such proportion of 
tliree-fourth parts of the sum so paid as aforesaid as 
the fcum of 4000/. thereby assured bears to the value 
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of the said vesMl Ganges and her freight. Provided 
mlirays, and it was therebj espressljr provided and 
declared to be the tme intent and meaning of 
the said policj, that the capital stock and funds 
of the said company for the time being should alone 
be answerable for anj demands therenpon luder the 
said policj, and that no member of the said company 
should under anj circumstHUces be subject or liable for 
more than the amount of the unpaid portion of his 
share or shares of and in the said capital stock or 
funds of the said company, and which shares, or the 
numbers of which shares is or are set opposite his 
signatuie in the deed of settlement, or the desd con- 
stituting the said company, or in some supplementary 
deed, or in any other deed or deeds referring thereto, 
anything in the said policy to the contrary nothwith- 
standing. And further, it was agreed by the said 
company that the said writing or policy of assurance 
should be of as much force and effect as the surest writing 
or policy of assurance heretofore made in Lombard- 
street, or in the Royal Exchange, or elsewhere in Lon- 
don, and so the said company were contented, and 
did thereby promise and bind themselves, and their 
executors, administrators and assigns, subject as afore- 
said, and their capital stock and funds, to the assured, 
their executors, administrators and assigns, for the true 
performance of the premises, confessing themselves 
paid the consideration dae unto the said company for 
the said assurance by the assured, at and after the 
rate of five guineas per cent ; and by a certain memo- 
randum thereunder written, it was declared that com, 
fish, flour, saltpetre, salt and fruit seeds were warranted 
(ree from average, unless general, or the ship should be 
stranded; sugar, tobacco, skins, hides, spirits, hemp, flux, 
were warran teid free from average under 5 per cent., and all 
othei goods; alsotbeshipand freight were warranted free 
from average under 3 per cent, unless general, or the 
ship should be stranded, and warranted free from 
capture and seizure, and the consequences of any 
attempt thereof. 

The declaration then allep;ed that the Oriental 
Inland Steam Company (Limited) were then and at 
the time of the loss the owners of the said ship 
and machinery thereof, and interested in the said 
subject-matter of the said insurance, to wit, to the 
value and amount of all the moneys insured, and that 
the 6aid insurance was made for the benefit and 
on account of the said last*mentioned company. 

That at the time of making of the said policy the 
said first-mentioned company or copartnership, the 
defts.,had due notice of the particular construction of the 
said ship or vessel, and of the purpose for which the 
same was built and intended, to wit, for the purpoje of 
being used and employed in river navigation in parts 
beyond the seas, to wit, in the East Indies. 

That the said ship or vessel departed and set sail on 
her voyage towards Kurrachee, and whil^tt the said ship 
or vessel with her machinery on board thereof was pro- 
ceeding on her said voyage, and before her arrival at 
Kurrachee, the ship with her machinery was by the 
perils and dangers of the seas wholly lost and did never 
arrive at Kurrachee aforesaid. 

That all things happened and existed and do exist, 
and that all times have elapsed necessary to entitle the 
pits, to be paid the sum of 4000/. so insured as afore- 
Said and to maintain this action, yet the pits, have not 
been paid the same, and the same is wholly due and 
unpaid. 

Second count — ^Tliat the said ship or vessel having 
been built for river navigation only, the pits, gave 
notice to the defts. thereof, and therenpon the defts., 
in consideration of the pits, paying to the defts. a rate 
of premium greatly exceeding the then current rate of 
premium for the insurance of a seaworthy vessel agreed 
to insure the said vessel, notwithstanding that by 
ivflson of iier so build she might not be seavrocthy for 



the voyage, and accordingly signed the ib 
insurance. 

The count then set oat the policy, im 
with similar averments as the first count 
The following pleas are the only ones 
necessary to. refer to : — 1. That the said t 
commencement of the voyage was not set 
the said voyase. 5. That pits, omitted to 
defts. that the said ship was of peculiar s 
dinary build and construction, wUch rende 
seaworthy and unfit to perform the said vo; 
pits, well knew. 

At the trial in London before Cockbnm, 
sittings after Trinity Term 1861, the 
found for the pits, for 413diL 

A rule nil I was then obtained to set asid 
and for a new trial, on the ground that the 
to have been seaworthy and reasonablj 
voyage, and that Cockburn, C. J. ought so t 
at the trial, and that it was not sufficie 
vessel should have been made as seawo 
reasonably fit for the voyage as such a ve 
made. 

The facts and arguments are fully s 
judgments. 

XrtwA, Uonyman and Archibald show« 
Bovill and Maautmara supported the nU 
Cases cited : — 
Foley V. Tabor^ 2 Fos. & Fm. 671 ; 
Simeon v. Bazeit, 2 Hau. & Sel. 94 ; 
Small r, Gibfon, 16Q.B. 128,157, 
Knill V. Hooper, 2 H. & N. 277 ; 
Park on Insurance, c 11, p. 332, 7tl 
Marshall on Insurance, 109, 4th edit 
Dixon V. Sadler, 5 M. & W. 414 ; 
ChrUtie v. Secretan, 8 T. R. 197 ; 
Paierson v. Barrit, 30 L. J. 354, Q. 
HiiUon V. Warren, 1 M. & W. 466 ; 
Barren v. Wheeler, fM. & W.-364 
Payne v. ^aine, 16 M. & W. 541 ; 
Weddwbum v. Bell, 1 Camp. 1 ; 
Thompson v. Hopper, 6 E. & B. 172 
Commercial Marine Company v. 

L. T. Rep. N. S. 504 ; 
I Arnould on Insurance, 714 ; 
Abbuit on Shipping, 255, 10th edit; 
Cwr. 
CocKBuiiN, C.J. — This was an action 
of insuranci) effected on a steam-vesst 
Ganges, on a voyage from Liverpool to i 
Calcutta. The vessel was built for na 
river Indus, and was, on this account, of 
struct ion ns to be unfit, generally, for o 
^ion. Everything, however, was done t 
could be done by temporary appliances t 
vessel as strong as she could bie made foi 
on wliich slie was insured. At the trial I 
Guildhall, the case opened for the pits, f 
construction and character of the vessel lu 
communicated to the defts., when the pro] 
surance was made, an assurance baring 
same time, given that everything shodd 
make her as strong and fit for the voyage i 
possibly be made ; that an additional pi 
been paid commensurate to the increased 
from the character of the vessel ; and that, 
of fact, by various contrivances rcsortad 
purpose, the ship had been rend«fr«i tf 
such a ship could possibly be made foi 
age to India, the implied warranty fi 
ness was satisfied, and the ship baring 
the assured was entitled to recover, 
for the defts. was directed to tvo p0 
to disproving the statement that tbs c 
and character of the vessel had been W^ 
^ the insurers ; secondly, to show that tbt vfl 
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ie as strong as such a TesMel was capable of 
de for the TOTage to Indi«. On the latter 
case for the defto. entirely broke down ; their 
and in the end their counsel, admitting that 
ice for the pits, had entirely satisfied them on 
. This being conceded, the case went to the 
the first point alone; and the jury having 
the pits, on the qaestion thns left to them, 
^ was entered for them. It is contended fur 
, that the real issue in the cause was not dis- 
i that the policy of insurance containing no 
of the implied warranty of seaworthiness, the 
lestion for the jury was not whether the 
Donstmction of the vessel bad been made 
the insurers, or whether the vessel had been 
seaworthy for the voyage as such i vessel 
nade, but whether the vessel was seawerthy, 
being had to the ordinary standard of sea- 
B applicable to the voyage in question. I 
Ip here observing, that I think it much to be 
that the counsel for the defts. did not press 
at the trial to leave this question also to the 
certainly should have done so, had such a 
1 been made, and should have reserved the 
f law had the finding of the jury been in favour 
ffts. on this question, while it was in favour 
•Its. on the other. For the point is one 
)f novelty and difficulty, but also of consider- 
>rtance, owing to its having become, as ap- 
n the evidence in this case, of not unfrequent 
e to send vessels intended for river naviga- 
Btant countries across the ocean (after fitting 
the voyage as well as can be done), and 
them for such voyages. The counsel for the 
leared to me to accept the issues of fact and 
lunded by the counsel for the pits., and the 
therefore disposed of on these issues. It is 
the learned counsel were misled by a casual 
r mine, on some question put to a witness on 
mination, into supposing that I meant at the 
b the issue was as suggested by the pits.* 
whether the vessel had been made as sea- 
is she was capable of being made. It is 
there may have been some misunder- 
i but I am disposed to think that the 
ionnsel, at that time, attached little impor- 
^be matter, as they evidently had confidence 
>wn case, and believed they should succeed in 
the pits, on their own ground. I do not, 
make these observations with the view of at 
oning the right of the defts. to a new trial, if, 
some misunderstanding or inadvertency, the 
lestion has not gone to tlie jury. I am only 
t should be understood that I certainly should 
nitted this question of fact to the jury, so as 
3t the possible nesessity of the case going 
dn for trial, at a vast expense to the parties, 
counsel for the defts. in any way required it. 
ir, think that the issues which properly arose 
ise btve been disposed of, and that there is, 
itly, no ground for granting a new trial. The 
« which bear upon this subject appear to me 
sstablisb that while, by the law of England, 
n every voyage policy an implied warranty of 
mess, the term *' seaworthiness *' is a relative 
de term, the degree of seaworthiness depend- 
I the position in which the vessel may be 
r on the nature of the navigation or adventure 
ch tbe vessel is about to embark. It seems to 
low that if the insurer agrees, with full know- 
tbe facts, to insure a vessel incapable, from 
or construction, of being brought up to the 
standard of seaworthidess, the. implied 
ronst be taken to be limited to the 
of tbe vtsBei, and win be satisfied if she is 
leavoctbj at die it capable of bdng made. 



This view of the cose becomes fortified if we consider 
the ground on which the doctrine of the implied 
warranty of seaworthiness rests. The insurer is 
entitled to expect that the shipowner will do all that 
behoves a careful and conscientious man to do to 
secure the safety of the crew who are to navigate the 
ves:»el, and of the merchants* goods that are to be con- 
veyed in it, so that the risk covered by the insurance 
shall be limited to those perils incidental to navigation, 
against which the care and skill of man cannot 
provide ; but if the parties are avowedly dealing with 
a vessel which no care or expense can bring up to the 
ordinary standard, and (lie owner does all that ^n be 
done to fit her fur the voyage she is to encounter, of 
what has the insurer to complain ? Why, the nature 
of the venture being known to both parties, should 
the implied warranty be carried further than that 
the shipowner shall do his utmost to make 
the particular vessel as fit for the voyage as 
she can possibly be made? There is, moreover, 
a rule applicable to warranties in contracts of 
sale, which, if it is to be considered as law, 
appears to me to be perfectly applicable to 
such a warranty as we are now considering. It is laid 
down by the older authorities, and has been handed 
down by the succeeding text-writers to the present 
day, that even in the case of an express warranty 
defects patent and known to the buyer must he 
taken to be excluded from the warranty. The 
rule appears to me a fartuiri to be applicable 
in the case of an implied warranty. The law in 
an ordinary policy of insurance superadds to the 
express terms of the contract an implied term, beciiuse 
in reason and justice it may be assumed that such a 
condition was intended to lie at the foundation of the 
contract. But if the subject-matter of the contract 
renders snch an implied term wholly or partially inap- 
plicable, why, contrary to what must be taken to have 
been the intention of the parties, should a warranty of 
seaworthiness be implied to. the full extent of an 
ordinary policy,? It is plain that the underwriters 
could not, under the circumstances, have honestly 
subscribed the policy, reserving an intention of insist- 
ing on seaworthiness beyond the capability of the 
vesseL Why then should such a stipulation or condi- 
tion be imported into the contract ? It may be 
objected that, to admit evidence of the extrinsic cir- 
cumstances to qualify an ordinary warranty of sea- 
worthiness would be to admit parol evidence to 
control a written instrument. But it must be 
borne in mind that we are hero dealing 
with a term not expressly contained in the 
contract, but implied in it upon the assumption 
of an intention in the parties not declared 
in the written instrument It seems te me 
that, with reference to a term introduced into the con- 
tract from the assumed intention of the parties, evi- 
dence may be admitted of extrinsic facts to negative or 
qualify such an intention. It is fully admitted that 
evidence may be adduced to determine the degree of 
seaworthiness required with reference to the place and 
circumstances in which the vessel may be; as, whether 
in port or pi river, or at sea ; as, also, with reference to 
the voyage or adventuie, and to the construction and 
equipment which, according to the existmg state of 
nautical science and progress, may be required. ^Vhy, 
then, may not extrinsic evidence be admitted as to the 
character of the vessel in order to show the degree of 
seaworthiness which the parties had in view ? It may 
be urged, no doubt, that any intended qualification of 
the warranty might be introduced into the policy ; but 
the same objection might have been originally urged 
against implying a warranty at all, and might equally 
be urged against any of those modifications of the 
warranty which are now allowed to be made in order 
to adapt it to the varioua eit«QSQsiA«QS«ii \u^\af^ ^^sa 
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▼easel may be pUiced, and it must not be forgotten 
with how much tenacity the commercial community 
cling to establiiihed forms of mere in tile instruments, of 
which the still subsisting though antiquated form of 
marine policy itself affords so striking an example. I 
cannot but think that, where some rule of law does not 
stand in the way, we shall be b^t consulting the 
interests of the commercial world by giving effect to 
the intention of the parties to the contract where we 
can sufficiently collect it, rather than by insisting rigidly 
on a distinct enumeration of every particular. For 
these reasons I am of opinion that this rule should be 
discharged. I may add that this is the opinion of the 
majority of the Court. 

WiGiiTMAN, J.— I agree with the Lord Chief 
Justice. 

Mkllor, J. — In this case I agree in the result with 
the other members of the Court ; but I do not agree in 
nil the reasons by which they arrive at that result. 
This was an action tried before my Lord Chief Justice 
at Guildhall, at the sittings after term. The declara- 
tion was on a policy of marine insurance on the steamer 
Ganffet, insured from the Clyde or Liverpool to Kurra- 
chee or Calcutta. There were pleas of unseaworthi- 
ness, and of undue concealment, on which issues were 
joined. The pits, had the verdict, but the defts. oU 
Uined a rule nisi for a new trial, on the ground of 
misdirection, against which cause was shown in last 
Trinity Term before my Lord, my brother Wightman 
and myself. On the argument I understood from the 
statemento of the counsel for the defts., that the point 
arose in a manner which I will presently sUte. It is 
not quite in accordance with the notes and recolleaion 
of my Lord ; but, as I have oome to a conclusion that on 
the defts. * own statement of the case the rule should 
be discharged, I will give my opinion upon the assump- 
tion that the point arose as they stated it. And that I 
understand to be as follows. At the trial the defence 
was principally rested on the plea of undue conceal- 
ment, but the other plea was not abandoned. It appears 
on the evidence that the ISanffes steamer was a vessel 
built in this country for the purpose of navigating the 
Indus, and fitted only for river navigation, being only 
of very slight draft of water, and in other respects 
not built for ocean navigation. And it further 
appears that the assured had, before the policy 
was entered into, informed the defls. through their 
agent that she was of this character, telling 
them at the same time that it was the intention 
of the assured, before they sent her out, to add false 
keels to her and strengthen her, and, as far as 
possible, to make her fit for the occasion of the voyage 
to Kurrachee. According to the case of the pits., at 
the same time the underwriters were, through their 
agent, informed of the build of the vessel and of every 
other particular material to estimating the risk. 
According to the defts.* case, their agent was mis- 
informed as to the draft of the vessel, which was a 
material circumstance ; but, though this was the defence 
mainly relied on, the plea that the vessel was not sea- 
worthy was not abandoned. In the course of the trial 
it was admitted by the defts.* witnesses that everything 
which could be done to strengthen the Ganges, being 
such as she was, and to fit her for the voyage, had been 
done ; but, according to then* evidence, atter all that 
could be done had been done, her state was such that, 
if an ordinary seagoing steamer had been no more fit 
to encounter the ordinary perils of a voyage to India 
than the Ganges was when thus strengthened, that 
steamer would not have been seaworthy. My Lord, on 
th'is evidence being given, was understood by the defts.' 
counsel to express his opinion that the warranty of 
seaworthiness on such an adventure as this was 
not a warranty that the state of the Ganges 
should be such as would have been seaworthy 
}f she had been an ordinary ooean-goiog steamer \ 



that she might have been seawortkj, )jm^ 
less fit than such a vessel should have Wo. Alir 
this opinion had been expressed the eoBsiel fvih 
defts. did not further raise the question of mwohIbm^ 
and the only question dhicas»ed during tks mt if ihi 
trial was that of the undue concealment, wbkk m 
properly left to the jury. No mention wu nki 
the plea of unseaworthineas by the defts.' 
addressing the Jury, nor was my Lord asked to Iim 
any question of fact to the jury upon it Tki nM 
was found generally for the pits., and under tbM» 
cuinstonces the defts.' counsel must be takes to bs 
admitted that, if the opinion supposed to ksn ki 
expressed by my Lord was correct, the plea of a» 
worthiness was disproved, but they cannot bt tska» 
have abandoned the defence ariung upon tkit fk 
They submitted to that opinion as the n|ii|€ 
the judge. From the couzm taken at Sis Mi 
it was not necessary to give any direetioo to fli 
jury upon this point, and no objectioa caa wh 
made on the ground that no particular pomtmlA 
to the jury, for that might have been eomcfeid i 
Nisi Prius if the objection bad been urged ; ^^^ 
opinion thus expreaoed and submitted towssii^ 
stance incorrect in point of law, they an ^'* 
to a new trial on the ground of miai 
I am, however, of opinion that the sappooid n^ 
was correct Two questions of some difficohj M 
The first, what is the meaning of the tenn mmA. 
ness, as applicable to such an adventare as thst li 
the parties certainly intended to insure; tbo ffd _ 
whether, on the wording of the policy in thispatiBriff j 
case, it is open to the parties to show that wi^ | 



tnre was of this particular kind. It is . ^^ 
consider these two points separately. It is |aft4 
settled that by the lav of England an implM* 
ranty or condition that at the commenoeuMat of ^ 
risk the vessel shall be seaworthy, as if m^^ 
Sadler v. Dixon, 5 M. & W. 405, "ii ^ 
that she shall be in a fit sUte as torepsin,i^ 
ment and crew, and in all other respoeUlt* 
counter the ordinary perils of the voyage iomU 
the time of sailing upon it.** This dsfinitiit H 
always been considered correct, but the qootitt* 
have now to determine is, what are the proper chif^ 
to be taken into consideration in determining 
the state of the vessel is fit? That was s ^-^ 
which did not arise iu Sadler v. Dixon, andoon* 
the judgment in tliat case gives us no assiitsset I 
was contended before us that the vessel mutii"^ 
be brought up to a certain fixed standard of It^ 
and that if she fell shoit of that she wt** 
worthy. The counsel for the defts. did not £»■ 
us with any certain guide as to *^^ 
the sundard of fitness; but argued tkat "J* 
was one, and that it was independtot « "^ 
nature of the adventure. If this were sOftkiniJ 
at the trial was wrong, as it would, in that em ■ 
quite immaterial what the nature of the adveotBit^ 
and this river-going steamer ought to have boa ifj* 
as strong as a seagoing vessel bound for lo^ J 
support of the position that seaworthinesi ^"'S 
thing, ChriUie v. SecreUm, 8 T. B. 198, »« ** 
There Lawrence, J. says, that the '•"■■^ j[2! 
worthiness is ** implied from the nature of J****"? 
of insurance. The consideration for an iB***" 
paid ui order that the owner of a ship, ^ ^' S 
ble of performing her voyage, may bo iad*i*f 
against certain contingencies ; and it mppoM* *P|^ 
bility of the underwriter gaining the P"*"^""'/"^ 
the consideration fails, the obligation fiuk ''^ 
case of MHU v. Folgate it was said,tboifc^W 
capable of performing her voyage, was tke«b**T 
of the contract of insurance." But ^^^^^^JZ 
case, depended upon the question what *•■ *'^^' 
meats to be taken into aooonnt in 



\ 



MARITrME lAW CASES, 



807 



BUBOBM AND ANOTHKIC 9. WlCKUAM AND AMOTllBll. 



[Q. B. 



to unseaworthineas ; and the language of 
, J. was not chosen with a view to express 
}n upon that point. And it seems clear that 
capacity of performing the voyage and eam- 
premiom is not sufficient to constitute sea- 
s. It is a matter of fact, that a Tessel, though 

seaworthy, may, and often does, successfully 
ler voyage, and so proves in one sense capable 
oing It, whilst a seaworthy vessel may, and 
B, perish without any extraordinary accident. 

therefore look for some other criterion to 
I what constitutes seaworthiness. The ques- 
her a vessel is seaworthy is, from its nature, 

in practice must always be determined by 
m the evidence, with only a general direction 
presiding judge ; and conseqtiently we find in 
rted cases only general definitions of sea- 
8, not rendered predse by being made refer- 
he particular facts. In Small v. Gibttm^ 4 
Cas., however, it became material to consider 

the nature and extent of the warranty of 
ness. The question in that case was, whether 
nty of seaworthiness certainly implied by law 
) policies was also implied by law in time 

It was therefore important to consider what 
principle upon which a warranty of sea- 
s was implied in voyage policies ; and though 
not directly raise the question what consti- 
aworthiness, yet the questions are very 
t. Maule, J., who was a lawyer peculiarly 
t with marine insurance, says, in 4 H. of L. 
: ** It appears to me that the foundation of 
ted rule that in a policy on a voyage there is an 
ndition or warranty that theship wac seaworthy 
^nning of the voyage, is that the parties to 

are to be oonsidermi as contracting with re- 

what is ususl, and of course in the trans- 
ich is the subject of the policy, and that it is 

a matter of course to make a ship seaworthy 

commencement of a voyage.** Parke, B., m 

L. Cas. 404, enunciates nearly the same 
He says : ^ The usual course being that the 
in and may secure the seaworthiness of the 
\x directly if he is the owner, or indirectly if 
shipper, it b by no means unreasonable to 
ch a contract in a policy on a ship on a 
id so the law most clearly has implied it It 
>pen, indeed, in some cases, from the 

proper materials and skilful artisans, of 
cks in the port of outfit, of sufficient funds 

or from the hidden nature of defects, that 

may not be able to fulfil the duty of making 
seaworthy at the commencement of the 
but the law cannot regard these exceptional 
ta qwB/requentiui aceuhmijura adaptanhtr ; 
ely, therefore, lays down a general law, which 
reasonable one, in the vast majority of voyage 
bat the assured impliedly contracts to do that 
ought to do on and before the commencement 
'age ; that is, to make the ship seaworthy at 
lenoement of it, and in part, quoad hoe, in 
ration for it." Erie, J., in the same case, 
definition of seaworthiness He says (4 
as. 384): *^A ship, before setting out 
oyage, is seaworthy if it is tit in 
ee which a prudent owner, uninsured, 
quire to meet the perils of the service 
sn engaged in, and would continue so 
e voyage, unless it met with extraordinary 
I have not found a definition of the word, but 
ts meanicg as above explained from the deci- 
iug upon it.** He comes to a conclusion in 
f GOion V. Small different from that arrived 
[kft, B< and Maole, J., but his definition of 
Mss is quite eonaitte&t with what is said by 
ha itatt into which ** a prudent owner nnin- { 



sured would require'* a vessel to be put is that state 
in which it would be ** usual and of course in the 
transaction which is the subject-matter of the in- 
surance*' to put her, and is the state in which *' she 
ought to be put.*' The same idea of the doctrine is 
conveyed by Lord Mansfield in Carter v. Boehm, 3 Bur. 
1915, where he says, speaking of it as an analogy, 
*^ The utmost which could be ooptended is that the 
underwriter trusts to the vessel being in the condition 
which it ought to be, in like manner as it is taken for 
granted tha( the ship insured is seaworthy.** In Tid- 
marsh v. The Woihmgton Insurance Coinpafiy,4 Mason^ 
439, American reports, Jo^itice Storey remarked that 
the standard of seaworthiness had been strictly used 
in many cases within the last thirty years. This ob- 
servation seems to have met with the approval of the 
text writers both in America and this country : (see 
1 Phillips on Insurance 131,s.7l7; audi Amould, 
712, s. 256.) It is obvious that the notion that the 
standard of seaworthiness can be raised is not consistent 
with the idea that some physical degree of capacity to en- 
counter the perils of the voyage is necessary to constitute 
seaworthiness ; but if the warranty of *' seaworthy ** 
means that the vessel is to be put in that state into 
which she ought to be put when engaged in such a 
transaction — that degree of fitness to enooimter the 
perils which it would be usual and prudent and of 
course to require at the commencement of the voyage- 
then the standard of seaworthiness must rise with the 
improved knowledge of shipbuilding and navigation. 
A merchant in old times about to send out a vessel, if- 
he did his utmost to fit her for what was then a 
perilous voyage, fulfilled his duty to his oo-adventurers 
who risked their goods, and the crew who risked their 
lives on board the vessel, if he did so to an extent 
which was then reasonable and of course in the trans- 
action — he could not be expected to do more than waft 
then practicable ; but the modern shipowner who was 
to send a ship on the same voyage no better fitted than 
the ancient vessel, would not fulfil his duty to either 
one or the other, for the very reason suggested by 
Storey, J., that the standard of seaworthmess had 
been raised, and it must rise by the definition given by 
Erie, J., in Giheon v. SmaU for the state of fitness in 
which a prudent owner uninsured would of course put 
a vessel must rise with the increased power to put her in 
a fit state. Now if that be the meaning of seaworthi- 
ness, as I think it is, it follows at once it must 
be relative to the kind of adventure. It waH 
forcibly observed by Mr. Lush, in the course of the 
argument of this case, that if the warranty of 
seaworthiness were oonstrued to mean a warranty 
also to put the* vessel in the same degree of fitness, 
whatever were the nature of the adventure, it would, in 
cases such as the present, be impracticable to comply 
with it. The warranty, he said (and I think truly 
said), must be construed in such a way as not to be 
repugnant to the general adventure in which the 
parties were engaged. Mr. Macnamara, who argued 
for the defts. with great ability, urged that if this view 
of the law were adopted there would be uncertainty ; 
and he truly said that seaworthiness could not vary 
with the pecuniary resources of the assurrt and other 
dreumstances which he sugge&ted. The remark of 
Parke, B , in Gibeon v. Small above cited, both con- 
firms this, and I think shows that it is not applicable 
to the present case. Exceptional cases such as he 
refers to afford reasons for inserting in the policy a 
stipulation that there shall be no warranty of sea- 
worthiness, or a qualified one, but do not prove that 
she is seaworthy, for they do not prove that she is 
put in a state in which in such a transaction a prudent 
owner nninsured would generally put a ship of this 
kind. Extreme cases were suggested in the argn- 
meot, 18 of some rash person going to Amerioa in a 
Thsmss whscry^ bafc thA r)\M ^INam^ vA ^assm 
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ei'peciallj of mercantile law, »re 1 rained with 
rft'erenoe to the ordiriaiy Jiffaire of man. Mari- 
time adteiitorea are ordinarilj entered into with 
II view to carry tlirm out »occewfully in order 
t'> earn profit, and thej are attended with more 
or leat riak eren when everything is put in a atate in 
Miiich it ought to be for such an adventure. If 
such an adventure is. inKured, the underwriter, when 
i'lxing the rate of premium, conaiders wliat would be 
the riak if the ehip be put in the state in which it 
4iught til be put on b«>ginning auch an adventure, but 
Mriiat that state is must depend on the whole nature of 
the adventure. The assured warrauU it ahall be put 
in that state, but he warrants no more. It is clear 
chat an owner unirikureii, who had determined to send 
a vessel such as the Ganffes to India, could not, in the 
ordinary course of thiiigM, do mora than, on the defls.' 
own evidence it appeura tiie pits, hare done in this 
i-ase. It is true that, when that was all done, it ap- 
]>ear8 the adventure was -more dangerous than an 
ordinary voyage to India ; but the assured do not, in 
liny ease, warrant the prudence of the adventure; that 
is fur the nnderwritera to consider when fixing the 
preroinn^ and to enable them to do so the assured 
jire bound to disdoee every material cireumsUnce. It 
wai said in Ktiiil v. Hooper, 2 H. & N. 277, 288, 
that, "the term seaworthiness is a relative term; 
tliera is no positive condition of the vessel recognised 
by law to satisfy the warranty of seaworthiness.** I 
tliink it b rektive to the nature of the adventure in 
«very ntpect Taking all these considerations into 
account, I think thnt on such an adventure as thin, 
namely, sending a river steamer across the ocean, 
tt warranty of seaworthiness was implied ; hot if as 
much was doua to make her fit for the voyage 
as, in such an adventure, was reasonable and pro- 
per, the warranty was satisfied, though it might 
not make her as fit fur the voyage as would have 
been osual and proper if the adventure had been 
that of sending out an ordinary seagoing vessel Per- 
haps, if the cose had been left to the jury, it might 
have bcMi proper to call their attention to the question 
whether the Gaitffes whs made as fit for the pur- 
poM as was usual and customary in such adventures, 
which are by no means unusual, at least an important 
clement in determining whether she was reasonably fit 
fur it; but, as already baid, the course which was 
taken at Nisi Prius prevents the defts. from now 
raising any objection upon this score. It is enough 
if the opinion expressed, and to which ther deferred as 
H ruliug, was substantially right. 'I he second question 
is une of a more technical nature, but also of import- 
ance and difficulty. A policy of insurance is « written 
record of the contract between the parties, and 
according to the general Uw of England, being a 
written record of the contract, it must not be varied 
vr added to by verbal evidence of what was the inten- 
tion of the parties. Incidents may be annexed by the 
i;eneral law of the Und or by the general custom, but 
huch incidents, though not sctually written in the con- 
tract, are considered to be tacitly included in it. The 
wsrranty of seaworthiness implied by the general law 
of England 4n every voy;ige policy is as much a part 
of the pdicT as if there were written in it ** warranted 
eeaworthy.' I think that pan>l evidence can no 
more be admitted to contradict or qualify an implied 
warranty than it could have been if the warranty had 
been expressed. Gaicliffe v. Boume, 3 M. & G. 661, 
Las sometimes been supposed to be on authority to the 
contrary, but it has been misunderatood. There it 
was necessary to prove the course of usage and deli- 
very in the port of London, and therefore it was neoeo- 
cury that evidence to disprove the custom should also 
be admitted. It was upon this ground, and upon 
this only, that evidence of what the parties did was 
iuJmitted. It was not let in for the purpose of alter- 



ing or explaining the eontroet. TIm final dmdion ti 
the jury was, if upon a consideratkm of the sritai 
they were of opinion that the ikUveiy wss Mt s^ 
cording to the ussf;e and praotica in the port of Loidoi, 
they were to find for the pit. ; it was not left to tto 
to say whether the parties intendad to ooncnct ft 
the delivery according to that usaga or not. bsiMi 
to me plain, on principle, that the veiy mischicl ari«| 
from admitting parol evidence to rary a written oi* 
tract arises equally whether it u admiUed to mjm 
express or implied part of the contract. Now, m tb 
present case, the policy exprtasea that the pltL m 
assured to and from such or any porta and plaMJi 
the Clyde or from Liverpool to Kumdiee er 0^ 
cutta, and for the apace of thirty days after » 
rival at her port, upon goods, tackle, appanl, m^ 
nance, mnnitioo, artillery, boat, and other fi 
in the said ship or vessel called the Gnrng^M 
If the pits.* cast was that the Gangu stsamer whm 
seaworthy, but thst it waa iutended that the woma^ 
implied by law shouU not apply to her, or that tkai 
should be some exception from the qnalificatioa U ttal 
warranty, I think it would foil, aa there is nothing • 
the face of the policy to exprosa any sneh iot«ti^ 
and, aa I have already said, I -think ne such inUstia 
can be proved by extrinsic evidenoa. But this if art 
tlie case of the pits. It is alwaya permitted to fjm 
extrinsic evidence to apply a written contract, to iboa 
what was the subject-matter to which it refen, vtai 
the stipulations iu the contract are exi»eased in tR« 
which are to be nnderstood, as logicians ssy, bM 
iimpiieUer, Md seamdum quid. Tba extent of te 
obligstion cast ufion the party may vary greilh, 
according to what the parol evidenoa shovi tki 
subject-matter to be ; but this doea not contrsdid « 
vary the contract. For example, in a demiss if i 
house with a covenant to keep it in tenontable npd^ 
it is legitimate to inquire whether the house b ettdi 
one in St. Gileses, or a new police In GromM^ 
square, for the purpose of ascertaining wbethsr lb 
tenant has complied with his covenant ; for tfaotvM 
would be repair in a house of one class, ta not ssabi 
applied to a house of the other doas : (see Aq^i» 
Hame, 16 M. & W. Ml.) So, suppose the ssls fli a 
horse warranted to go wdl in harness, qualitka BM» 
ssry to constitute a good goer in harness w nldb 
difierent in a pony fit to draw a lady's csnin^ 
or a drayhorse ; or, in a laaao of Whtooi 
for a year, with an expnoa contract to cnhinli 
it in a proper manner, the quantity of mamvettl 
labour which the teuant would have to beatow mait b 
difierent according as Whiteacra ccusists of b^ 
gardens or meadows. In each of theae eases yon !«• 
timately inquire, what is the subject-matter of tb 
contract ; and then the terms of the atipulation m 
to be underatood not timplicker, but aMriiiirfasi ^ 
The two last in^tances I have supposed are not, ute 
as I know, decided coaes ; but I give tbem to e^hii 
my meaning as examples of a general mle. Kov, i^ 
cording to the view already expressed, seawoithinsM ii 
a term relative to the nature of the adventure ; it if t« 
be underatood, not aimpHater^ but maauuhm ful 
The doubt upon thia part of the case which I telt, aa^ 
which is not even now altogether rvmoved, is, vbetbtf 
parol evidence to show that the Gamge» steaDcr wis 
bound on snch an adventure as she really was docs act 
contradict the terms of the policy, which describes br 
as a steamer bound from the Clyde and livcrposl to 
Kurrachee or Calcutta. The deseriptkm wouki ctf- 
tainly be prima fade underatood to deaeribe a vaad 
bound on an ordinary voyage between tbaae ports; bl 
the desci iption is not so worded aa tb bo incoBflftot 
with the vessel being boimd on this leaa usual advur 
ture between these ports. I feel that it is gsiag &i. 
but I think we should put a liberal oonstmctioa oa the 
terms of a policy of insurance where they are diaaa 



MARITIME LAW CASES. 



309 



Ami.] 



TiiK Mauia das Douas^Thk St. Cloud. 



[Adx. 



bj hnkmn, who habittudljr ezpreu tbenuelvet 
ferj hrkAj, trnsiiog in the obligation of the 
bUmt iud« to discIoAO ererj particulHr tending to 
ilfed tho riak, ao that tlit policj is void unless the 
midwwritor knows what he is really insuring. We do 
Bwtia tbtreforo, mn much risk of doing injustice if we 
^rm oonaiderable latitude in applying the langoage 
Baady whilst a more stringent construction may in many 
OBMS (and this would be an instance) defeat the in- 
tentioo of the parties. It is very desirable that brokers 
■boold take the troohle to insert a few words in the poli- 
csaa 10 iodioate that the adTentnre is out of the common 
na wherever soch is the case. Dy so doing they will 
■void the risk of litigation. In the present casCf with 
MiiM doobt, I think it was not indispensable to insert 
Morothaa was inserted in the policy. The parties 
Boay, perhapa, find that other judges may think that 
it waa^ I am of opinion that the ruling at the trial 
^raa rigbti and that the rule nbtained for a new trial 
fthoald be diacharged. The point was not reserved at 
tba trial, but in a question such as this the defta. 
■honld have leave to appeal, if they be so advised. 

RhU ditc/uwgtd. 

Attorneys for the pits., ZT. A. liiU and ^oii. 

Attorneys for the defts., Sojf and CartwrigkL 



ADKIBALTY OOUBT. 

W sfS H edbyloaaaTA. PaixcaABD,0.C.L., BanUt«r.at-Law. 

T^hrwfay, Joji. 22, 1863. 
(Before the Bight Hon. Dr. Lusiiuiotov.) 
TiuB Maria das Doras. 
EvidmKB — Ughthouae jowmnU, 
This was a damage suit, brought by the owners of 
4hs brig Gwarduk against the barque i/oi-ia dot Doras 
in respect of a collision which occurred between the 
4wD vessels on the 18th Oct. 1862, in the Downs. In 
the course of the trial the plt.*s counsel tendered tk» 
•evidence of the state of the wind and weather on the 
••eeasioa in qnestton, the journal of the GuU ligliuhip, 
the Jooraal having been forwarded to the Trinity- 
boose, and, bebig now produced by Mr. M'Lean, the 
•daric of that corporation. The person who had 
astually made the entiy was in court, but was not 



Dmme, Q.C. ( V. C. LtuhingUm with him), for the 
defts., objecf ed to the admissibility of the evidence. 

JBmt, Q.C. and darkton for the plto. 

Dr. LusRUiOTOM. — Let it be known that in future, 
ia order to prove the state of the wind and weather as 
ngbtersd on board of any of the light-vessels, I shall 
not require the testimony of the person who actually 
mads the entries. The journaU are official books kept 
under oomperent authority, and though, according to 
the mles of evidence at common law, the contents of 
those books are not such as to be evidence on their mere 
prodocUon from the place of pniper custody, the Court 
of Admiralty does not always adhere with strictness to 
the rules of common law, and I think it would be im- 
wise to do so in this instance. 



JUJr 26, Nov. 28, 1862, ami Jan. 13, 1863. 

Tub St. Cloud. 

I kmrngt to eargo-^ Rewudg in the AdmiraUy Court — 

Nmde rutijass AmamU of damaqu — Rejference. 

Wkm tvtr, through tkt mgUci or misoonduct o/thote 

om board tho veud, good$ Mpped have received 

damage, priatSjiieie the ehipowner is responnbU, 

in tkm si se sm of notice to the cmUrary^ and v^en the 

tfJBi fti I pm ig doee mot anumnt to a demiee of the 

■ skip, m Mpper of goods is justified in supposimg 

Jkmt Ifts atatter is the agent of the shipowner alonSf 



for the purpose of agreement as to the carriage 

of goods. 
Wtih respect to damage to goods, the High Court 

of AdmiraUg possesses no right traction not pre- 

viouUg existing tU common law. 
A nude assignee, not having at common law amg 

right of action fur damage to goods so assigned to 

him, has no remedg in the High Court of AdmiraUg. 
Btfore the A€bniralty Court will decree damages, the 

amount must have been ascertained bg a rrference 

to the registrar and merchants. 

This suit waa instituted on behalf of Messrs. 
Bardgett, Picard arid Co., comfaotors, of London, 
against the foreign bsrque St. Cloud and her owner, 
to obtain the sum of 16U 3s. Id., being the loss 
sustained by damage to two parcels of whwt sliipped 
on board the SL C^vud, and consigned to the pits, by 
Thomas Rigney, of New York. The deft, denied that 
the damage arose from the neglect or misconduct of 
those on board the Sl Cloudy and he also alleged 
that, at the time when the bills of lading an J con- 
tracts were signed and entered into by i'rofumo, tlie 
master, the St. Cloud had been chartered to certain 
persons in New York, for the voyage upon which the 
cargo was carried. The pits, denied that the St. 
Cloud was chartered as represented, and alleged that 
if she was chartered they had no notice thereof. 
Witnesses on both sides were exammed viod ih>cs on 
the 26th July last. The case was argued on the 
merits on the 25th Nov., when the court, upon the 
facts and evidence found in favour of the pits., subject 
to certain questions of law set forth in the judg- 



The case wss argued by the AdssiraUg Advocate^ 
Q. C. and E. C. CUtrkson for the pits. ; and by Brett, 
Q. C. and V. Lushington for the defta. 

Dr. LuSHiMOTOM. — In November last the court 
found the facts to be, that the damaged state of the 
corn had been occasioned by improper stowage, but 
all legal questions of the liability of the deft, to the 
pits, were reeerved. This is the first action which has 
come before the court requiring it to pronounce an 
opinion aa to the constmctiou to be given to one of the 
most important enactments contained in the statute 
24 Vict c. 10. The 6th section of that sUtute is in 
these words: **The High Court of Admiralty shall 
have jurisdiction over any claim by the owner or con- 
signee or assignee of any bill of lading of any goods 
carried into any port in England or Wales in any ship, 
for damage done to the gomis, or any part thereof, by 
the negligence or muioonduot of, or for any breadi of 
duty or breach of contract on the part of the owner, 
master, 01" crew of the ship, unless it is shown to the 
satuifaction of the court that, at the time of the insti- 
tution of the causa, any owner or part owner ot the 
ship is domiciled in England or Wales.*' The intention 
of the Legudature cannot be doubted. The ststute is 
remediaL The short delivery of goods brought to thu 
country in foreign ships, or their delivery in a damaged 
state, the goods being the property of British mer- 
chants, was frequently a grievance — an injury without 
any practical remedy ; for the owners of such vessels 
beuig resident abroad, no action oould sucoessfnlly be 
brought in a British tribunal, and to send the British 
mereUant, who had sustained a loss, to commence a 
suit befora a foreign tribunal, and probably in a dis- 
Uut country, could not be deemed a practical and 
efiectual remedy. And this enactment, thereforo, 
was intended to operate by enabling the party 
aggrieved to have recourse to the arrest of the ship 
bringing goods delivered short or damaged in oases 
where, from the absence of the defL in foreign parts, 
the common law tribunals could not afford effectual 
redress. Assuming that my judgment as to the fact is 
right, and that damage has accrued from the com not 
having been deliversd in a propsr stats, primA facm 
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it would follow that the owner of the ship would be 
reftponsible for all the loss' which has occurred ; but, on 
behalf of the deft, seteral legal objections have been 
raised. It is contended, looking at the charter-party, 
which is proted to have been made, and the facts re- 
specting the same in eyidence, that at common law the 
charterer alone, and not the owner of the ship, would 
be liable for the damage done to the goods, and that 
the court ought to hold, as the true construction of this 
statute, that no suit could be maintained against the 
ship in this court unless an action would have lain at 
common law against the deft, if within the jurisdiction 
of the common law courts. Considering the terms of 
the charter-party, together with the fact that there is 
no CTidence of the shippers having had notice thereof, 
would an action at common law lie against the 
charterers exclusively? Whenever goods have been 
shipped in good condition on board a vessel, and by the 
misconduct or neglect of those in charge of her some 
one must be responsible for the loss which has so arisen, 
primdjacie^ I apprehend that the owner of the vessel 
is the person responsible ; but the cases decided at 
common law show that there are drcumstances under 
which the owner will be divested of such re- 
sponsibility, and that responsibility will be cast 
upon another. Such is the case of a vessel being, 
by charter, demised to another, so as to divest the 
owner altogether of possession where the charterer is, 
pro hoc vice^ the owner. The present charter-party I 
apprehend clearly not to be one of this description. 
There is no demise of the vessel. The owner, through 
his master, retains possession. There is a covenant to 
consign the vessel as the charter may designate ; thero 
is a reservation of the cabin and deck, and otherwise 
the oharterer is to have the sole use of the vessel, and 
the com is to be shipped at certain rates of freight in 
the charter mentioned. This charter appears to me to 
be clearly distinguishable from a charter-party, either 
in terms, or otherwise demising the vessel, and giving 
up possession thereof. I say no more, therefore, as to 
such a charter, and proceed to consider what is the 
law as arising from the. present charter-party. It is 
true that, by the terms of this charter, the charterer 
puts on board what goods he thinks lit It appears, 
from the evidence of Mr. Pupper, that the vessel was 
laid on for the consignees of goods and merchandise 
from New York to London. How any arrangement 
was made as to these specific goods does not appear, 
nor how the amount of freight was settled. It is 
pleaded that the agreement was made with Profumo, 
the master. Of this there is no direct evidence 
beyond that of the biUs of lading, and there is no 
evidence that the shippers knew of the charter-party. 
Upon what ground then can the owners claim not to be 
responsible for damage ? Not on the ground that they 
had given up possession to the charterers, for such b not 
the fact. On the ground that the contract was made with 
the master as agent of the charterers ? Such, indeed, 
was the case supposed by way of illustration in the 
judgment ^ven in Schutter v.M*KeUar,7 E.&B.704. 
But there is an important distinction m this case. 
The shipper is not proved to have had notice of the 
charter-party, and, until he had such notice, he would 
be justified in supposing that, in dealing with the 
master for the carriage of his goods, he was dealing 
with the owner's agent. I am now speaking of cases 
where the charter-party does not amount to a demise, 
and of those cases only, for, primd/aeie, the master 
is the agent of the owner of the ship. I cannot think 
it is consistent with justice, or according to ordinary 
mercantile practice, that a shipper of goods, put on 
hoard a ship in the usual way, shall lose his right to 
sua the owner for damage on account of a charter of 
this description, of which he had no notice. I think 
the burden of proof must fall upon the shipowner 
eUumiog exemptioa from liability. Ho mut thow \h»i 



the shipper had no notice of the charter, andweinm 
that, in making the contract, the mastar was sgentfir 
the charterers. For these reaaona I hava cone tetb 
conclusion that it is not satisfactorily proved, CtOB thi 
consideration of this charter-party, bills of ladinf al 
other circumstances, that in this case an acCioo ni^ 
not have been maintained at commoii law had the UL 
been in this country and amenabla to that jurisdietin. 
The next objection to which I moat dixoet my sttntiB 
is the following: that as to ona of the paroilitf 
wheat, the present pits, cannot nudntain an aetiaB A 
common law, because they are nade aangnse^ mi 
have no interest in the property. It ia aaid thii ndk 
was the case before the pasang of the BOl of iMbf 
Act, and is so still. As to the fact, it certainly ds« i« 
sppear, from any evidence in this eaae, that the pits. ■» 
more than nude assignees aa to one of the psnek 
of wheat, consisting of 943 baga. Aa to the law fov 
to the Bill of Lading Act, no asaigiiee eoald mss- 
tain such action, as is transparent from' the BUI rf* 
Lading Act itself. It is clear, I apprefaend, fnmtb 
1st section of that Act, that that enactment eodir 
not have the effect of enabling the preaent pit t oM- 
tain this action at common law ; for, before the aUMfr 
he would not have had a right to sue, and by tie 
statute he would acquire no such a right as to one of tk 
parcels, he not being an bdorsee of the bill of ls£*^ 
to whom the imperty in the goods thereiB mentioBii 
would pass. The sole remaining qneotion, tbersfer^ i^ 
whether, by the Admiralty Goiirt Act 1861, this aethe 
could be maintained, no such action being msintas- 
able at coounon Uw? The poaition asserted fey tk» 
deft, is, that the LegisUtnra did not intend to cnsks 
new right of action, but merely, where an action esald 
not, by reason of the absence of the deft, be nam' 
fully prosecuted at common law, to render the Govt tf 
Admiralty auxiliary, by givmg that court jorisdksn' 
to proceed and arrest the property. This aiguMt 
deserves grave consideration, thoogh I do not hold it» 
be conclusive ; because, if there be a practical gritv 
ance, it must be quite open to the LegiaUitnre to cnsli 
a new right of action, if need be. It appears to ■» 
that the present question is sunply one of oonstradiflB, 
on consideration of the whole atatnte and facta cf tb 
case. PrimA fade, the words of the 6th mdm 
would give every assignee, whether for valne or not, •• 
right to sne in this court, the worda being ** owicr, 
consignee, or assignee." The deft, contends, tbt, 
although there is no qualification attached to the w«i 
** assignee '* in this statute, still it most be read is as 
to bring it into unison with the 1st aection of t he M 
of Lading Act At first sight it ia certainly a stnB( 
proposition that the court is to insert the words ^'ts 
whom the property in the goods shall pass." Let or 
consider what reasons there are in anpport of ii» 
proposition. First, the consideration of the ststatr 
itself. The purport of the statute is to gi*» 
jurisdiction to the Admiralty Court where it «ii 
not before entitled to exercise it The special olgect^ 
was to give power to attach the ship itself, to pnrent 
a failure of justice where the deft, was absent k 
hss been said, I think truly, that the words used is 
the statute being "owner, consignee, or assSgnee," tlw 
couit must give a distinct meaning to each; that if I 
interpret *' assignee " to mean only an aadgnet tO' 
whom the property in the gooda ahall peas, there if » 
clear distinction between such assignee and the owner. 
But this is not quite so. The owner is the pcnoo 
originally possessed of the goods. The aaaignee sp^ 
of is, I apprehend, the person to whom (he b01«f 
lading is assigned, so as to transfer a bencficisl istaaK 
in the goods. I think this is the answer to ths m» 
ment Ust stated, thoogh it docs not remofe ths dw 
difficulty, vis. engrafting on the word "asrigiw* * 
qualification not to be found in any Uitmafnmd- 
B\)& lA lavert to the atatnte: ■* Whsnis il ii ^V*" 
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dunt to extend the juriidiction and improve the 
practice of the Admiralty Court" I think the in- 
ference to be drawn from thie, although somewhat 
doabiful, ie in favour of the deft.*s position, aa it may 
be contended that the tme meaning is to confer jnria- 
diction where the right of action already exists, not to 
create a new right of action. The 6th section de- 
clane that the coort shall have jurisdiction over any 
daim by the owner, ooosigoee, or assignee of tlie 
goods ; but it does not enact that there shall be a riglit 
oC letion in all cases by the assignee. I think that in 
lO probability the tme construction of the words ^* any 
dim'* must be Md to be any claim kwfuliy existing 
A the time of the paasing of the Act. The whole of 
thiSth seetion must be borne m mind, and especially the 
pnriio which prohibits the exercise of the jurisdiction 
oooftrred, if at the time of the institution of the suit 
■ay owner or part owner of the ship is domiciled in 
Eoglsndor Wales, and then the consequence of adopting 
thi pits.' interpretation wonld be that a nude assignee 
vnld, if the owners of the ship were out of the 
eoontry, have a right of action in the Admiralty Court 
nd m that alone ; bnt if the owners of the ship were 
m this oonntiy, such nude assignee would have no right 
flf setion either in the Admiralty Court or at com- 
BMi kw. Soch, I apprehend, wonld be the necessary 
ttsnqqence if the court were to adopt the inter- 
pntition of the pits., and it is a consequence so iooon- 
Mtnt with reason, that I cannot believe it was the 
iatntion of the Legislators. There is another conse- 
qonea that might posnbly happen that I will briefly 
BMUion. If a bare assignee was permitted to sue, and 
tW lUp m^cht be sold and the proceeds paid to him, 
^ owner of the goods, being not improbably resident 
^iMd, might loM all his remedy against the ship, 
upon consideration of all these matters, the court has 
9QBS to the coodnsion that a node assignee is not, by 
^rtne of this sutnte, entitled to maintain this suit in 
the Admiralty Court. The claim must therefore be 
confined to the one parcel of wheat of which the pits. 
^•n the owners by virtue of purchase. The last 
^nation necessary to be determined relates to the 
*OMant of damages which the court, under these cir- 
ctmitanoea, onght to decree. The court is not accus- 
toned to asseas damages in the first instance, and I 
^ not disposed to depart from the ordinary course in 
^his case. I shall refer the amount of damage to the 
'^Bgistnir and merchants ; but I would fain hope the 
Jnesdon might be settled between the parties without 
>ts being carried into execution. I very deeply regret 
tliat this action, the first brought under the new sta- 
tute, and intended to be remedial, should have pro- 
<iaoed so long and so expensive a litigation. The 
tnitb, however, b, that in the first instance neither 
(arty took a clear view of his own case. 

The question of costs was reserved until the report 
^ the registrar and merchanta as to the amount of 
damages. 

Feb. 17 and 24, 1863. 
(Before the Kight Hon. Dr. Lushimoton.) 
The Wiluam avd John. 
Salvag^—Juritdictton, 
Bff the Afen^nt Shipping Atl 1854, s. 460, the 
High Court of AdnuraUg hai no juriidiction in 
regpect qf$alvage, if the turn cUnmed Jor remune- 
ratiom does not exceed 200/., and the etrvicte are 
perfanned within the kingdom, or within three miles 
o/ the share. 
^ the " awn dainted"* ie meant the amount asked for 

brfore ang kgal proceedings have been commenced. 
B)f the Merehani Shipping Act Amendment Act 1862, 
«. 49, the High Court of Admiralty has likewise 
no jmriedietion in respect of salvage, if the pro- 
pertjf eamd imotqfthe oalue e/*iOOO/. 



A disputed agreement as to remunenuian for saloage 
services is not sufficient to give the court either the 
jurisdiction of which it has been dq>riced by the 
Jfercftant Shipping Act 1854, r^r that which hcif 
been transferred bg tlte Merchant Shipping Act 
Amendment Act 1862. 
The master of a vessel agreed to pay the sum of 140/. 
Jbr salvage services to be rendered to his vessel. 
After the tusistance had been given, proceedings 
were taken before certain Justices, who overruled 
the agreement as exorbitant, and awarded the sum 
of 70/. ; and a cause of salvage was thereupon 
instituted in the High Court of AdtnirtiUy : 
Held, that the suit be dismissed with cnstn. 

This was a cause of salvage in which a petition had 
been filed in objection to the jurisdiction of the courts 
The facts sufficiently appear in the judgment. 

The Qimeen's Advocate and K. JAishington ap- 
peared for the defts. ; and I/eane, Q. C. for the pits, 
the salvors. 

Dr. LusiinioTOM.— On the 20th Oct. 1862 tho 
WiUiam and John was in distress off Great Yarmouth, 
within the Unitei Kingdom. A lifeboat, manned by 
the pits., put off to render assistance. The pits, de- 
manded originally 200/. for any services fhey might 
render; this the master refused, but ultimately an 
agreement was made as follows: — **0ct.20, 1862.— 
I hereby agree to pay Charles Salmon the sum of 140/. 
and his crew of the lifeboat, to Uke the brig William, 
and John into Yarmouth-harbour. — Joiuf Nuifir. 
James Hrad, witness, the mate.** On the following 
day, the 21st Oct., the pita, claimed the sum of 
140L under the said contract. On the same day, 
viz., the 21st Oct., the defts., by a writing addxessed 
to the justices* clerk of the borough of Great Yar- 
mouth, named one justice of the borough, and also on 
the same day gave notice in writing to Charies Sal- ■ 
mon, one of the pits., and to W. Clark, who was 
acting as agent to the pits., to name a justice in like 
manner to hear and adjudicate upon the dispute, pur- 
suant to the Merchant Shipping Amendment Act 
1862. The pits, abstained from naming any jus- 
tice. On the 25th Oct. application waa made to the- 
Mayor of Yarmouth for a summons to be served upon 
Charles Salmon to appear before the justices of the peace 
for the borough at petty sessions on the 29th Oct. The 
summons was issued and duly served, but on the 29th . 
tho plL Charies Salmon did not appear. The justices 
found the value of the ship and cargo to be 408/., and. 
the amount of 140/. stipulated by the agreement to be 
exorbitant, and they awarded to the pits. 70/. and 
4/. I4s. Id. costs. In the meantime the pita., on tho 
22nd Oct., applied for a warrant for the arrest of the 
ship, claiming 350/., and on the 25th Oct. the ahip 
was arrested. The defts. thereupon appeared, under 
protest, and filed their petition, sUtiiig the facts,, 
alleging that the value of the property salved did not 
amount to the sum of 1000/., and submitted that, under 
the circumstances, and by the operation of the Merchant 
Shipping Act 1354, and Amendment Act 18G2, this 
court has no jurisdiction. Now, prima facie, it would 
appear that the court had jurisdiction, because it had 
originally jurisdiction over ail cLiims for salvage, and 
bemuse the suit is brought for a larger sum than 200/., 
the amount over which the magistrates are, by virtue 
of the Merchant Shipping Act 1854, authorised to take 
cognisance. To oust the jurisdiaion of this court, 
under these circumstances, the defts. must show that, 
by the provisions of soae statute, the court is prohi- 
bited from enteruining the suit, and accordingly they 
undertake so to do, by reference to the Merchant Ship- 
ping Act 1854, especially sect. 460, and also by refer- 
ence to the Merchant Shipping Amendment Act 1862. 
It is not alleged that the jurisdiction is taken away by 
any direct and express enactment, but that the- 
necessary inference from the provision of the Acts Irad*' 
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^to that conclusion. Acconiingly, the defts. set forth 
the fiicts in detail, as 1 have stated them. The ques- 
'tion mainly turns upon the constmction to be put upon 
'tiie 4ti0ih Kection of the Merchant Sliipping Act 1854. 
J. must admit that I did originallj entertain considera- 
ble doubt us to the proper meaning to be attached to 
the words, ** if the sum claimed exceeds 200L" the 
"Words of the statute being, after some matters which it 
is not necessary for me to repeat, that *' if the som 
•claimed does not exceed 200/., such diitpute shall be 
referred to the arbitration of any two justices of the 
]>eace resident as follows.** My doubt was whether 
the claim was any demand made by salvors antecedent 
to any suit or proceeding, or whether it must be a 
claim preferred in some legal proceeding. I waa 
pressed by this difficulty, that in the vaiious louse 
■negotiations which take place in the first instance 
between salvors and owners, or their agents, it would be 
extremely difficult to ascertain what was the sura 
really claimed. It is a difficulty inherent in the nature of 
these transactions. Different sums are asked it 
different times Admitting this to be so, however, 
I hive, upon consideration of the words of the section, 
-come to the ponclusion that the claim meant must be 
A claim antecedent to any proceedings, for the statute 
enacts that the dispute shall be referred to two justices: 
aud in substance, therefore, this is a direction to refer to 
A tribunal after a claim. According to the terms of the 
statute, the claim must exist before there could be a re* 
>ferenoe. It could not be made in any court, for the pro- 
ceedings were to follow, not precede. I therefore must 
come to the conclusion that the sum claimed muse mean 
the bum asked before the proceedings commenced. 
"Whatever may be the difficulty of ascertaining the sum 
claimed in some cases, there b noire in this. The de- 
mand was for 140/., as specified in the agreement. 
This being so, the next qnestion is, is the statute im- 
perative, so that the claim must be referre<l to the 
Justices when the demand is under 200/.? I really 
think that this question is too clear for argument. I 
have no doubt that it is imperative, and if imperative 
to proceed before the justices, the jurisdiction of this 
court is necessarily ousted. I have already said enough 
to disposo of thb case, but it may be expedient to add 
that, by the statute of 1862, jurisdiction is given to the 
magistrates when the property b under 1000/., and thb 
b confessedly so in the present case ; and not only is 
.jurisdiction given, but a jurisdiction exclusive of 
this court. The statute must now be read, if the 
sum claimed does not exceed 200/., or if the property 
salved does not exceed 1000/., such dbpnte shall be 
• referred to the justices. It may be convenient to 
state how the jurisdiction of the jujttioes stood under 
the Merchant Shipping Act 1854,and how it stands now 
since the Act of 1862 passed Under the 460th section 
of the Merchant Shipping Act 1854 the justiceshad juris- 
<liction only where the claim did not exceed 200/., and 
"where the salvage service was performed within the 
kingdom, or within three miles from shore. Now, by 
the Act of 1862, they have jurisdiction wherever the 
service was performed, and also in all cases where the 
property saved does not exceed 1000/1 There is one 
Argument which I deem it expedient to notice, namely, 
that in matters of agreement the justices are not a 
competent tribunal ; but this argument applies only to 
cases where the suit has been commenced in this court 
for a sufficient amount to justify the exercise of its 
. jurisdiction, and where the court hus allotted a sum 
under 200/. ; it has no application at all to cases 
"Where the original claim was under 200/,, and refer- 
Ahle only to the magistrates For these re;isons I 
must pronounce in favour of the protest and must give 
costs; and I hope that thb case will be a warning to 
< others not to incnr the same expense in attempting to 
bring this court into operation when the law has pro- 
sbibited tneh s prt>ceeding. 
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Keported by W. U. Uemnbt. Kmi., BarrUter-atrUw. 

Dee. 10 and 12, 1862, and Feb, 13, 1863. 
Simpson r« Fooo. 
Mortgagor and morigayoB of sktp—Ca^el of lam- 
Comity of natwnt — Foreign judgmtut—Gemd 
renuwks upon the effect to be given to-^Ux/m. 
A foreign judgment mag be reuiewtd bg the eeertt t/ 
this eotuurg i/ang error appeare upon tAe ftetif 
the record. 
So where it i» manifut thai tke foreign comi im 
refiued to recogniee the title to property freperlf 
acqmred according to the lame of tkie oemtr^ (ii 
foreign jitdgment founded on emck a refuaal c«0 k 
wholly disregarded bg the oowrU here, 
here aeeeti are dietributable^ the order and diepeih 
tion of inch aeeete will be in aeeordance with lb 
lex fori where each aseeU are dietribntabiej M wt 
where such ateeU are the produce of a tkM 
upon which a vaUd teenritg Aot been given. 
General remarke on the effect of foreign jniguaii, 
and the comity of natione. 
The facts of thb important case lie in a nsnvf 
compass. 

The Warbler was a British ship, registered atlifv- 
pool, and by a bill of sale of the 25th Sept. 1654 tk 
firm of Klingender Brothers mortgaged the ship, d 
which they were the sob owners, to Joseph Langtfl, 
a trustee for the Bank of LiTerpool, as aeconty ftr 
moneys advanced to them by the iMuik on an sewM 
current. 

On the 4th Dec. the firm stopped payment Ih 
ship was then on her voyage to New Orleans, anivi^ 
there about the end of that month. Htigba» 
Hyllested and Co., of New Orleans, were erediton d 
the Klingenders, and on the arrival of the ship tkn 
they commenced an action for the recovefy of tbcir 
debt. They obuined judgment, and under the noe 
two writs of attachment were issued and directed tt 
the sheriff of New Orieans, **to take the goods, 
chattels and effects'* of the Klingenders in that {Mish- 
The ship Warbler was attached under these writs. 

Immedbtely thereupon William Mure, the ageotii 
New Orleans of the Liverpool Bank, intervened, aooocd* 
ing to the bws snd customs of the Stste of Looiasoa, 
for the purpose of enforcing the claim of the bsak, 
and to obtain possession of the ship under the bill «f 
sale. 

Considerable litigstion in the coarts of La«iBtf> 
ensued ; the result was, that the ** intervention^ d 
the agent was dismissed with costs, on the prindfil 
ground that the bank were not the owners of the ib^ 
but mortgagees only. 

From this judgment the sgent of the bank appeskd 
to the Supreme Court, which abo dbmiased the apH 
with costs. The reasons of the judgment appcaiiaf 
on the face of the record, may be rims stoted :— 

"The instrument (the bill of sale) b no doabt 
executed in conformity to the Act of Parliament aai 
the English law : (see Abbott on Shipping, 29 and 30, 
edit. 1854.) Under that Uw the interrenor v(niM 
have been sble in the Englbh coarts to protect hia- 
self against subsequent purehssers and creditois, tfd 
the effect of bankruptcy. If it be admitted that tbe 
interrenor has such rights upon the ship by the Eof* 
lish bw; the question naturally arises, why are net 
those rights entitled to be respected in Lonisbs*? 
particularly as all parties to thia oontroTsrsy have tbar 
domicil in England? It b not surprising that theqii*' 
tion b repeated, and that the courts are again sad «0B> 
called upon to answer it. The comity of natiose ct* 
tends only to enforce obligations, eootiacts sad i%Mi 
under those provbions of law of other opantrMS vW^ 
^•x« «siilof,o\\s or similar to thoas of Hm SMt «^ 
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r litigation arises. The instrainent offered in 
(ience has no anabgj to any mode known to our 
r of affecting personal property for the security of 
»t8. It purports to sell to one man, to protect the 
bts of a third person, and yet the Tendor is to le- 
a possession. The contract is not a sale, nor a 
dge, for there is no deliTery which onr law deems 
eotial in order to perfect either contract as to third 
vons. As onr law wonld not enforce a similsr con • 
ct between onr own citizens, if made here, it will 
; enforce it to defeat rights already acquired by at* 
bments under our own laws.** 
Under ihejl/a, Fogo became the purchaser of the 
p for 6100 dollan. On the 22nd Marxih 1860 the 
arbier arrired in Liverpool, and on the same day 
I Bank of Liverpool filed their bill, by thmr public 
oer, Simpson, against the consignees of the ship 
l.the purchaser Fogo, asserting their right to the 
p, and tlie amount of freight earned by it to go in 
loction of the debt due to them from Klingender 
others. 

A demurrer had been put in, but disallowed. 
The cause now came on for a hearing. 
Sir B. Cainu, Q. C, C. HaU and Milward(p( the 
mmon Law Bar) for the pits. — ^Their arguments may 
shortly stated as being— that the judgment of the 
wgn court not being m rest, it should not be 
ended to by this court That it was examinable by 
I courts of this country, and that if it appeared on 
I face of the record to be founded on an incorrect 
iw of the law of nations, it would be wholly disre- 
rded. That the judgment was so opposed to com- 
m reason and justice thst it would not be taken 
piisanoe of here. That the title to moveable 
ftttels was determinable by the law of the domicil 
the parties. They dted 

The Duchett of KinfftUm's cut, 2 Sm. Lead. Cas. 
683 et aeq, ; 

Dalgteitk v. Hodgson, 7 Bina^. 495 ; 

IhitH V. Lipman, 5 CI. & Fin. 1, 21 ; 

Jieimers v. Druce, 23 Beav. 145 ; 

Thuret v. JenUns, 7 Martin*s Louis. Bep. 318, 
353; 

Livermore's Dissertations, ss. 221, 223; 

Barge's Foreign and Com. Law, part 2, p. 763 ; 

Storey's Conflict of Laws, ss. 379, 381. 
Oijffard, Q. C, Mellisk, Q. C. (of the Common Law 
r) and \\\ F. /Vinson.— The foreign court having 
npetent jurisdiction, directed the ship to be sol(^ 
d such sale would be recognised by thu court, 
is was strictly in accordance with the law of the State 
which the bhip had been voluntarily brought, and 
a final between the partie^t. The law of Louisiana, 
appeared by the reasons in the court's judgment, 
a not unreasonable or absurd. They cited 

CanmeU v. Sewell, 3 Hurl. & N. 617 ; s. c. in 
error, lb. 405 ; ^ 

JIalcolm V. JShip HenneitOf 7 ^I. Louis. Rep. 
488; 

MNeiU V. GlosM, 1 Louis. Rep. 261 ; 

Hope V. Hope, 3 Jur. N. S. 454 ; 

Storey's Conflict of Laws, ss. 323, 324 ; 

The ihip Union, Lush. Bep. 128. 
Aii-in for other defts. 
Sir H, Cairtu in reply. 

The V. C. took time to consider his judgment, and 
the 13th Feb. 

The VxcE-CuAircBLLORsaid:— In this case the pits. 
I the registered public officer and the trustees 
[easrs. Landon) of the Bank of Liverpool, and the pits. 
d in the year 1854 acquired a title by on assignment 
tha nature of a mortgage duly registered according 
the law of thia country of the ship Warbler. There 
1 he no question, and indeed no question has been 
aed, of the Talidity of that mortgage, according to 
I law of this eoontry. ThcL mortgagors continued to 



navigate the ship, which, according to the law of this 
country, they might well do, without any impeachment 
of the title of the mortgagees. In the course of tha& 
nsvigation towards the doee of 1857 or the beginning, 
of 1858 the ship was sent on a voyage to New Orleans 
in Louisiana, and arrived at her port of destination ia 
Jan. 1858, and at that time was attached by a 
creditor of the mortgsgors, the Alessrs. Klingender. - 
The creditor's nsme was Hyllested. Having so at- 
tached the ship, first by way of process and afterwards 
in a more formal manner, for the purposs of placing it 
in the bands of the sheriff, with reference to that which 
ultimately took place, a sale was duected by the sheriff; . 
the mortgagees (the pits.) had in the meantime, und 
anterior to any decision with reference to the ship,. 
sent out a power to their agent Mr. Mure, who appears 
to be the British consul also at the port, to take pos- 
session of the ship on their behalf, which by the law of 
England he was entitled to do. He found, however,, 
the ship attached in the manner I have described, and 
that led to his taking a course which the law of Louis- 
iana points out, namely, intervening as it is called, 
presenting to the court his title to the ship snd cUim^ 
ing that ship by a process (which I shall have more 
particularly to describe) by petition of intervention.. 
The result of this was that several hearings took place 
with lefere&ce to his intervention. In fact there were 
two interventions of rather a different character: one 
was an intervention by which he asked that on giving, 
a bond fur the value of the ship he might be allowed to 
take possession and to cany the ship off^ leaving tiie- 
qnestion ultimately to be determined on that bond ; and 
the other was an intervention by which he claimed a title 
in the ship, and claimed to have the ship by virtue of his 
title as representing the mortgagees the KlingenUers 
delivered to him. The result of the whole case was 
thb, that the court of Louisiana, having heard him,, 
declined to recognise any title whatever in him, and 
sold the ship, but sold it under process exactly 
analogous to onrJL Jo. ; that is to say, they sold all 
the right and interest of the Klingenders in the hhip. 
Apart from the intervention, there can be no douut 
what the result of this state of things would be ;. 
neither is there any doubt or contest upon tiie 
pleadings. Of course a sale of all the right and 
interest of the Klingenders in the ship, accord in:; to 
our law, would simply pass the equity of redeni{>!if>ii,. 
subject to the mortgage. The creditunt would take 
all the interest, subject to any claim of the mortg i|:fes 
when they should proceed to sell the hhip. Tiie 
creditors could only take the surplus after the stde uf 
the ship snd paymg the mortgagees. That point is 
not unimportant in the course of the investigation ;. 
but that being the state of the cose, there can bo no 
doubt the words of the judgment are, that the bl.eritf 
shall sell all the right and interest of the debtor: and 
the answer as well as the evidence of Mr. Bradford (a 
jurist of Louisiana) both state, that had nut Mr. ^lure 
intervened, had there been no intervention, he would 
not have been hurt ; that all that could have Uvea. 
done would have been, that the right of the cretiitors 
to the ship, as fur as their debts had any riglit in it, 
would have been secured to them ; but that wlitrilier 
the tfhip was sold or not, or whatever was done, if Mr» 
Mure had not intervened, bis rights would havt; been 
unaffected, and when the ship came back here, <>r be 
could obtain potMOssion of it in any other part ul the 
globe, he would have been recognised as tlie 
owner, his right would have been recognised to the 
extent of hU mortgage. But the difficulty that has 
arisen in the case— which has been one of cuusidcrablo 
anxiety to me, assisted, nevertheless, as I havi> heen, 
by the ablest possible argunoent on both sidc:«, and 
assbted also, as the profession must all fed, \i'ry 
materially assisted in cases of this description, 
by that very valuable collection oC a^JLUwcv^vc^ ^a:^ 
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the point in tliA last edition of Mr. Smith*8 ' 



Leading Cases, in a note to tlie Ducheta of Kingston's 
<uwe — has been this. 1 be authorities, down to the most 
recent period, are there all collected, and I think I 
may say I bare examined them all It has required 
i^nsiderable time to examine matorely those cases, and 
to extract the principles which seem to be established 
with reference to what is to be done in the case of a 
foreign jadgmeot like the present, supposing the court 
to arrire at a conclusion that the foreign judgment is 
one that, on the face of it, errs. The question I shall 
have to consider is, whether it does so or not, against 
the recognised principle of what has been commonly 

- called the comity of nations, in dealing in a manner 
peculiar to the law of that country, and not conde- 
scending to take any notice whateyer ef the law which 
exists in the country by which the title to the ship was 
originally reguUted. That of course has involved the 
general question in what way the courts of this country 
recognise the judgments of foreign tribunals, and I 
believe that nuy Im safely referred to the larger head 
of the law which embraces judgments as well as every 
other mode of acquiring property ; that is, that by the 
principle of the comity of nations, for the sake of the 
tranquillity of mankind who now especially, in the 
iarge extension of commerce which pre^ipiils all over 
the globe, are continually obliged to pursue their busi- 
ness and enterprise in foreign countries, and are 
continually obliged to place their property under the 
protection of foreign tribunals, the general principle 
which has been established is this, that to which a 
man has acquired a legal title in one country shall be 
a good title to him all over the globe. Of course that 
depends on the principles by which courts will be 
regulated as to acquiring a legal title to property. As 
to real estate, the legal title to property throughout the 

- globe cannot be acquired except it be acquired according 
to the laws of that country in which the real estate is 

- situated, with respect to the transfer of real property 
according to that law which prevaib in the locality of 
the property itself, called the lex loci ret sites, the 

•common phrase of jurists. As regards the title 
-acquired to property of a moveable nature, two ques- 
tions sometimes arise, as to whether the 2fj; loci contractus 
ahall prevail, or the law of the domidl of the parties. 
In this case it is immaterial to consider that question, 
because undoubtedly both the place of the contract 
and the domidl of the parties were British. There- 
fore the two circumstances concur. A third circum- 
stance sometimes occurs even with regard to tnoveablcs, 
whether in any case the lex loci rei sites can pievail. 
In roost cases it would not have any effect — the mere 
locality of the moveable chattel; but even if that were 

. so, at the time of the contract no doubt the moveable 
itself was situated in this country. Therefore, by 
•every possible title that can be conceived, these gentle- 
men, the pits., have acquired a right to the sliip in 
question which, according to ordinary jurisprudence 
and the comity of nations, as recognised throughout 
the dvilised globe, would have given them a title in 

. overy part of the world. However, the ship going to 
Louisiana, the question then arises how far a peculiar 
doctrine, established by the courts there, can prevail. 
I may fairly call it a peculiar doctrine, for it is 
a doctrine, positively disapproved of by one of 
the most emiui'nt jurists of America, Mr. Justice 
Storey ; it is referred to by Chancellor Kent, in 
a note to his Commentaries, as being so disapproved of, 
without any particular comment of his own; and it is 
referred to by an eminent jurist of our own country, 
Mr. Burge. in his Commentaries, as a course of action 
to be disapproved of; but they have established a 
peculiar law of their own, to which I shall have pre- 
sently to refer, and by which they decline entirely to 
recognise any title to a ship or any other chattel which 
is not Mcqnirtd in the mode pointed out by their law. 



They say, with regard to creditors attsobing propotj 
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that comes within their jnrisdictioo, they v31 be 
governed solely by the title which appean to be 
acqoured according to their own course of law; and 
that, as regards the creditor, if the title be not aeqnind 
in such a manner as their law points out, that title 
will be by them ntteriy disregarded. I shall have 
presently to notice more particularly the mode in wbieb 
that law is laid down ; but in this sUte of the law tb»r 
difficulty becomes very great in knowing bow far thfr 
general prindple of law which I have referred to^— 
namely, that every person properly and nghtMoAj^^ 
aoquking a title to property in any one county,., 
shall hold it all over the globe— can be held tc^- 
apply to a case where the present deft, tfc^ 

purchaser at this sale, has acquired a title which eer 

tainly, according to the law of Louisana as there ad— 
minwtered, has given him a good title ; and it cookhk 
to be a contest between the prior title acquired ikk 
this country (which in every country of the globe bLm. 
Louisiana would be recognised) and the title acquin«3 
by the law of Louisiana in defeasance of that prkM- 
title— a contest, in truth, whether we must recognise 
the higher paramount law which regulates the di^o- 
ntion of property on the question of contract, or whe- 
ther the judgment of the court of Louisiana which has 
conferred title in the way I am about to speak ef, by 
way of judgment against the right of the present pk.— 
the contest is, which of these two titles is to be prefened. 
Now, as regards acquiring .title, of coarse the court tf 
I^uisiana could only deal, and affected only to deal, ii 
far as it directed a sale of the ship, with such title tf 
the bankrupts had, There was no judgmeat cs im 
That was scarcely argued by the deffcs. ; there wi 
not a judgment in rem, or anything of the kind, but 
simply a sale of all the right and interest of the EEd- 
genders, and by the intervention of the Kliogenden, 
by their claiming it against the creditors, and protetir 
ing against this sale in due legal form. Sir Hogb 
Cairns, however, in his very able reply, said it was soi 
a judgment inter partes at all ; but it is brought » 
closely to the doctrine of a judgment inter pstrtet^ 
that 1 am bound to proceed to dedde this case on the 
assumption that there haa been a plain and dear de- 
cision as between the pits, and the selling creditor, tbe 
creditor insisting on his right to the sale of this tiof 
before the court of Louisiana, and that tbe creditor ii 
to prevail. I must take it that it was a decision isbr 
partes ; and, if so, it seems to me that the deft whe 
claims under what we may call the right of the credltflr, 
claims through the act of the court directing the sik, 
and so claims through the right of the creditor aettiiic 
the court in motion, through one of which parties to 
the litigation he derives his title. Aa to tbe gencnl 
law, the case is so extremely peculiar that it ii 
very difficult to bring it nnder any general head 
of the law on the subject of foreign judgments. Tbe 
general law of foreign judgments is now so wifl 
settled, espedally since the case of JUcardo r. Gardu 
in the H. of L., 112 CI. & Fin. 968, that the gencnl 
qnestion presents no difficulty. It was there settkd, 
that a decision inter partes by a foreign court is coo- 
elusive between the parties in any other part of tbe 
globe, subject, of course, to the question of bow £ir 
you may luok into that judgment for anything wbkb 
may appear on the face of it. When I say it is eos- 
clusive, I mean this : a foreign judgment, aa fsr is 
regards the judgment simpliciUr, with nothmg appesr- 
ing on the face of the judgment iuelf with wbkli s 
court in this country, or any foreign country, can deal, 
is conclusive upon the merits of tbe matter in cos* 
troversy between the two parties to the litif^tioB. 
That h.is been followed in the latest case I have foosd, 
of JJe Cosse Brissac v. Rathhone, 6 HnrL it 5. 301i 
in whicii the coutt said it was too dear a point for 
argninent, and that now a foreign Jadgmaat ooald be 
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Mled in bar in a snit in this country, protided it was 
ween the aame parties, and on the same subject- 
tter. That, therefore, must be Uken for granted, 
t when tliat is laid down, there still remains the 
est ion how far the courts can examine a foreign 
Igment with reference to anj error that appears on 
> fiioe of the record ; aiid with regard to anything 
it appears on the face of tlie record, the court is 
liberty to disregard the foreign judgment in seyeral 
les. I need not enumerate them all, but only those 
ucb bear on the pri^sent question. It is entitled to 
Br«gard the judgment if anything manifestly con- 
^ij to ordinary justice appears on the face of the 
*Qord, as in Buchanan v. Rucker^ 1 Camp. 63, a 
ttft m which it appeared that a prooeis had not been 
nt except by a notice on the church-door, the party 
ot being within the jurisdiction, and not resident on 
tie spot. It was held, that such a judgment as that 
'V Doi conclusive. Again, it has been held in several 
■Ms (a point, perhaps, not unimportant in the present 
ligation;, that any peculiar legislation of foreign 
vontries which has not been recognised by the world 
» large, any peculiar legisUtion of their own with 
C:ard to a special subject-matter, such as the cases 
m particularly in matters of prize, any peculiar 
palation of their own which has not been generally 
M);giiised or adopted with regard to rules of 
>perty, is not to be regarded if it appears 
the face of the record. In cases of prize 
're have been several cases of that kind. It has 
^rx^t arisen in cases of policies of insurance; for 
tmnoe, if during a war a policy of insurance be 
»ct«d and the ship is declared to be neutral, and 
■>*« be any local legislation of some one country not 
o^nised by the other countries of Europe, by 
•^oli particular ships are held not to be neutral if 
^ contravene such and such regulations which have 
^ been acquiesced in by the world in general, tlie 
^rts of all other kuigdoms are entitled to disregard 
^y such special regulations of the country by which 
'^ have not consented to be bound ; and even a 
^gment in rem in those cases, which is the strongest 
^*Unce, will be held not to be operative. Then there is 
third dass of cases of which Novelli v. /Zo«n, 2 Bam. 
• Adol. 757, is an instance— if it appear on the face 
^ the record that the law of this country was intended 
2 be administered, but has been mistaken : that was 
tie case about cancelling an acceptance which the 
French court thought was cancelled when it was not, 
•here being special circumstances which proved that 
ly the law of £nghind it was not cancelled. If it 
ippear plainly that the law of England has been mis- 
aken, the court feels itself entitled to disregard the judg- 
sent All this rou»t appear on the face of the judg- 
aent itself, and with these exceptions the courts have 
eld the judgments of foreign countries to be conclu- 
ive, and still more the judgment of colonies of our 
vm, because they are subject to a special appeal to 
Im Piivy Council ; therefore d fortioiiy they have held 
tie judgments of dependencies of our own country to be 
DDcInsive on the subject-matter of litigation. I, myself, 
•rtainly have always felt bound to adhere as strictly 
B possible to that doctrine, and I only think it right 
9 mention one case in which it appears I transgressed 
rom adhering to it too rigiilly. That was a case 
.ppealed from this court to the L. C. {ffunUr v. 
r^eiMxrl, 31 L. J., N. S., 346, Ch.), in which 
'. thought the pit. was estopped from further 
irooeedmgs here, having filed a bill in respea of 
4ie same subject-matter, which was certain shares in 
% oompany, but on a different ground, in a colony 
Mionging to our own Crovernment, Australia. The 
U €• was of opinion that the foundation of the claim 
leing nev, although in reference to the same subject- 
Batter, and although it was a foundation of a claim 
vhich he poeeesscd and knew he possessed at the 



time he instituted the onginal proceedings, he might 
still file a new bill in relation to that equity which he 
was in possession of at the time, but which he did not 
avail himself of in the former suit. At page 350, 
the L. C. says, ** It may be admitted that, hoMing 
that the case made by the first bill was insufiicient 
to bind the comfiany, was not mconsistent with holding 
th»t the case made by the second bill was sufficient 
for that purpose. This is the result, not of new evi- 
dence, but of the allegation and proof in the second 
suit of an entirely different series of acts and conduct 
on the part of the company. It is in fact a different 
equity. It is indeed true that the case made by the 
second bill must be taken to have been known to the 
pit. at the time of the institution of the first, and 
might have been then brought forward, and it may be 
said therefore that it ou<!ht not now to be entertained ; 
but I find no authority for this position in civil suits, 
and no case was cited at the bar, nor have I been able 
to find any in which a decree or dismissal of a former 
bill has been treated as a bar to a new suit, asking the 
same relief bat statmg a different case, giving rlM to 
a different equity.'* Certainly I had supposed that 
the view which appears to have been taken by Wigram, 
V. C, in Ifenderson v. Hendertouy 3 Hare, 115, pre- 
vailed in reference to such a point as that, namely, 
whether or not you are entitled, being in full posses- 
sion of all your rights to keep back some portion of 
your right, file a bill in respect of one portion of it, 
and afterwards file a bill in respect of the other por- 
tion, upon new and different grounds when your first 
has failed. The V. C. there said: "The plea of 
rti Judicata applies, except in special cases, not only 
to points upon which the court was actually required 
by the parties to form an opinion and pronounce judg- 
ment, but to every point which properly belonged to 
the subject of litigation ; and which the parties exer- 
cising reasonable diligence might have brought for- 
ward at the time." Then he refers to bills of review 
and the principle in that respect. That was the 
ground on which I thought it right to proceed. It 
was the same ground taken in the case of Henderson 
V. Henderson^ which came afterwards before Denman, 
C. J. ; and the ' opinion of Denman, C. J. is re- 
ferred to with approbation in the case of Tlie 
Bank of Australasia v. Nyas, 16 Q. B. Rep. 
737, where Lord Campbell says : ** In the absence of 
direct authority, it gives' us great satisfaction to think 
that Lord Denman seems to have taken the same view 
of the subject in Feryuson v. Mahon^ and still more 
distinctly in Henderson v. Hendenoii, where he inti- 
mates a clear opinion that a plea to an action on the 
judgment of a colonial court ought to steer clear of au 
inquiry into the merits of the cose ; for, wliutever 
constituted a defence in that court, ought to have been 
pleaded there." That applies to defences, no doubt, 
and does not apply to the case of a pit. The L. 
C.'s judgment, therefore, Jias determined that a pit. 
may subsequently, upon a different equity, file two, 
three, or more bills for the same subject-matter. But 
I think, making that remark, I am bound to say that 
a foreign judgment, except for such errors as I have 
described, apparent on the face of it, would be held to 
be conclusive everywhere. Then comes the peculiar 
case which I have before me, which is of a foreign 
judgment, in which the court has not mistaken our law 
at all. It plainly and distinctly asserts our law on the 
face of the judgment, but it says if disregards it; it 
gives its reasons for so doing, and reasons, no doubt, 
which are entitled to great weight. It says : " With 
regard to our citizens, and doing that which the inte- 
rests of our citizens requures, when there is a conflict 
of our law and foreigners, we shall disregiird the title 
acquured by foreign law in favour of our. citizens, whom 
we hold, according to our law, to be ontitlod to relief.** 
I ought perhaps, preliminarily, to notice au incidental 
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quflition, as to whether 1 have » right to look at these 
reasona aasigned by the jodges aa part of the judg- 
ment? I apprehend, clearlj, I have a right to do ao. 
That queation waa gone into bj the II. R, in the caee 
of JUimert v. Drwe, 23 Beav. A tranacript of the 
record haa been obtained, which contains theae reaaona ; 
. and appearing, aa thej do, on the face of the record, 
like the jodgraenta motwe*t which the French judgea 
freqnentlj deliver, they most be taken to be a 
portion of the judgment itself. I now approach 
the facta, and the facta themaelvea may be very 
briefly atated. I believe I have, in truth, stated them 
correctly, and minute dstea are of very little im- 
portance. The fact appeara to be, that Hylleated 
attaches the ship for a large debt, that at that time 
it waa undoubtedly in poasession of the mortgagor, 
and not the mortgagee ; that very aoon after that, bnt 
•till after it, the mortgagee attempta to take poaaea- 
aion through the medium of Mure, and it ia quite clear, 
•ocording to the American law, tliat Mure might 
hare abstained altogether, and if he had abatained 
thia difficulty would not have arisen, the title of the 
pits, would have been clear and transparent. Bnt he 
did intervene, and he claimed by two proceaaea : first, 
he claimed to be entitled on behalf of the pits, in 
virtue of their title acquired in England, to have pos- 
session of the ship on giving tlie usual bond ; secondly, 
when that had been refused, he claimed a title to the 
ahip itself, and intervened for the purpose of preventing 
any decision being made as to ita sale. Th? mattera 
are set foith very clearly in the answer, and the anawer 
haa been of great value to me in collecting all the facta 
in a very concise manner. It appears that what took 
place on his two interventions waa thia (I believe I am 
wrong as to the onler of the two interventions. The 
first was a claim to the ship ; it waa the aeoond on 
which he daiired possession on giving the bond. I do 
not think it makes any difference). His first inter- 
▼ention is this, and perhaps it may be a little stronger 
in the defts.' view, that he immediately claimed the 
ship. On the 15th Jan. he puts in the intervention 
by way of petition, and setting forth the title to the 
ship aa I have described, he prays thst the pits., the 
Messrs. Hyllested might be decreed to answer the 
petition, and that it might )>e declared that the peti- 
tioner was entitled as creditor to have the ship de- 
livered up to him to hold and dispose of the same for 
the purposes of the indenture. That was claiming 
the ship ; and he asks also for damages. Then, on the 
18th Jan. he puts in his claim which I have described, 
to have the ship delivered to him upon bond. Now, 
that came on in the shape of a motion, not a formal 
petition. The motion came on to be heard on the 
18th Jan., and on his motion a rule was granted ; 
simply that was the first thing done. Then, on tlie 
5th Feb. that motion waa disported of, the rule which 
had been granted Iiiin against the other side to 
show cause was disposed of, and the opinion 
of the court was this : " This is a rule taken 
by William Mure, agent of the Bank of Liver- 
pool, intervening in this suit, and claiminc; the 
property, to show cause why he should not be per- 
mitted to bond the property herein seized." Then 
the judges say : '^ There is no law authorising an 
intervenor who claims the property attached to give 
such bond as the defL can under art. 259 Code de Pro. 
The case of Park v. ParUr, 2 Prob. 344, presents a 
different state of facts from the one at bar. In that 
instance the goods were consigned to a party who 
had made advances on them, and was in posses^iion of 
a bill of lading which is prima Jttcie evidence of 
ownership ; and, as sncli, was entitled to the posses- 
sion of the property seized. But the instrument by 
which the pit. in this rule has offered to prove 
title to the property seizcii, and the posses- 
sion thereof, is nothing more than a mortgsge. The 



mortgagee is not entitled to the pns eeirie B of the pie- 
perty mortgaged ; his right ia to oe paid by jnhnm» 
out of the proceeds of the sale of tbe mottpged pit- 
perty. For the reasons avigned, it il orim4, 
adjudged, and decreed that the rule taken Iwrm if 
William Mure, on the 18th Jan. 1858, be £mmm* 
with costa.'* Let us pause for a moment on that, sai 
it seems to me that one arrives here at the not of the 
fallacy in the peculiar conrae of pronaeding wUeh tin 
CDurta of Louisiana have adopted. Ton find lli» 
reaaoning in aeveral other eaaes wbidi were broo^ 
before the ooart. In the first plaee they treat tlii 
title, which, aocording to English law, b rseogniari m 
an abaolute right in tbe mortgagee entitling him tosd^ 
and not authoriaing anybody else to edit be Mtg 
unwilling, they seem to treat that title only if s 
mortgage giring him a right to be paid ont of tki 
proceeds of the sale withont saying by wlioai tbe sdr 
IS to be conducted, aaauming the comt baa a lii^ m 
against the mnrtgngee (aa, accor^ng to Engfidi he^ 
the court would not have a right) to odl ; bnt thst k 
shall be paid, if he has got a title to be paid, ert tf 
the proceeds of the sale. That is a very importiit 
distinction, for thii reaaon, that the aathoritMS sB 
recognise this, that with reference to tbe priority d 
creditors the kxfiri prevails. When yon have a tJbisg 
to be aold, and assets of a testator to be At- 
tributed in England, they would go firat in j>«f 
ing Crown debta, then judgment debts, spccbllj' 
debts, and then simple contrset debts, uid the 
property would be administered aeeordmg to the 
Ux fori and the priorities of debts would be smh- 
tained ; but here what strikes me is this, tbat it is oA 
a queation of asseU st ail, but it is a qnestion of pn- 
perty. The mortgagee according to onr law b cstitfcd 
to hold the ship against sll the world, and be aaji, "^b 
b not convenient for me to sell, I ahall ezerdit ^ 
rights aa I think best,** snd he b not bonnd to g» « 
and get the property sold, and come in and msks tilb 
to such portion of the aasets as he can claim. Thst,! 
think, mskes a Tsry important distinction with ref««D» 
to t))e whole line of argument adopted by tbe Laaii- 
iana court in coming to their conclusion, and that «» 
the view taken by the court in the first instance ipti 
his right to give bond for the ship, partly teebnicsl sai 
partly founded on the reason which I have mentieiitd. 
Then afterwards there sre several other proeeedia{» 
not very material to be noticed, but on 26th Jo. 
appenla were presented in reference to both these jodn* 
ments. On the 26th Jsn. 1859, as regards thbcUJn, 
the lower court, the Fourth District Court, dedded this- 
it IS the forty- sixth paragraph of the answer: •'Tfct 
Bank of Liverpool claimed the ownership and pos»swi« 
of the ship Warbler attached by pits, in thb soil s« 
the property of defts. I re:;ani the docnment reW 
on by the opponent as a mortgage for the security of s 
debt^ and not as a bill of sale of the ship. The ioMrs- 
ment beinj; regarded in thb light, it follows thst the 
opponent is a inortgHge creditor and not an ovmr* 
The able and ingenious argument of oppmient's owrjd 
is fully answered by the ca>es reported in a vsristy « 
their books. There again the court totally nloNi t* 
recognise our law, by which he clearly is 'owner, thoB|^ 
owner by way of mortgage, but clearly owner, tsd 
owner in the pense of being entitled to say, '*No «» 
but myself sIihU sell the ship, and I am not boasd i* 
leave tiic ship to be sold by others and come ifltf^ 
claim for a share of it.'* Those were the dedsioos ^ 
the district court. Now on the 3l8t Jan. 18W th<w 
came oa for appeal the first order I have mentitKwi 
namely, the order made on his desiring to giv« bw 
and get possession of the ship. The Supreme Ccort » 
Louisiana heard that case. They say : ** Mr. Wiilwn 
Mure desires to give bond. He bases his applie*>i** 
upon the allegation that during the litigation m the* 
1 ca:>es great expense will be incurred by the dsCeotiii 
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d eartody of the ibip, and prodaoes an instrnmeni 
WDtod by the owners in Liverpool, England, for the 
aritj of the bank, by which the ship is conveyed t<> 
nph langton in tmst, with aathority to sell and 
J the bank. The intervenor relies upon the cases of 
wt T. Pbrter, a Rob. 344 ; The Ohio Inmrmce 
M^of ▼. Edmomhtm, ft L. R. 296; and article 21, 
. C.,iii rapport of ihe motion. The instrument pre- 
load by the Bank of Liverpool does not purport to 
Bvsy the ship to the bank, but to a trustee. The 
ok it therefore not the owner. At common law the 
itmrnent we suppose would be oonsidered as be- 
rasn the parties at least to convey the legal title in 
m ahip to Langton. The only rights the Bank of 
bwpool oonU have would be a right in Chancery to 
Bfone the execution of the trust." Then they say, 
Biooe the most favourable footing on which the claim 
f the intervenor can be placed is that of a creditor 
Htk a privilege; he has therefore no right to the pes- 
MBOn of the property, and must enforce whatever 
lljhto he may have upon the proceeda precisely as the 
^ "ng creditors are compelled to do. The Uw 
I upon the deft, only the right to set aside the 
ment by giving bond, it is not conferred upon 
ks creditors. It is true the courts have allowed, 
udsr an equitable construction of the article, an in- 
■fenor having possession, and claiming to be owner, 

• bond, in order to avoid Uie great injury which third 
mmo» might suffer ;** and so on. Now, there «gain 
ks Supreme Court seems to hold what appears to me 
» be the fundamenUl fallacy in the view of the course 
f procedure which they take, that they do not look at 
is English law as to what the rigliU under such a 
nasaction as this, with a conveyance in trunt to sell, 

■ by way of mortgage, are, but they consider it merely 
^privilege giving him a certain degree of priority, 
mtever it may be, which is to be adjudged and 
■ttlsd according to Louisiana law— and, if they are 
%bt m their view, it is merely a question of priority, 
■Mely a question of dUttributing assets, in which case 
fte court which has the juilsdiction over the assets has 
fte right to say they shall be distributed according to 
Jhslaw of the country where the distribution is asked 
«r. Hers were the pits, claiming as owners, and 
Mliriy disputing the right of the court to deal with 
As assets iu any way. To come to the 
laoBon of the muin cnse. This u the decision of 
sIm Supreme Court which I have had to consider 
«ith very great anxiety. It seems to have been a full 
■Qurt, and evidently, from the judgment, was argued 
M great length and received a most attentive and able 
Mttideration. They state the case tbns : <* The Bank 
^ Liverpool, as vendee and trustee, claims the legal 
Jfis of the ship. The petition of intervention was 
■waissed on the trial in the lower court, and the in- 
^■rvsnor appeals. The case merits, perhaps, a synopsis 
J* the instrnment upon which the intervention is 
^ttided. It (the instrnment) is of great length, and 

■ Under seal. It is signed by the defts. alone, and 
^fports to hare been executed on the 25th day of 
*^ 1854, in consideration of 5«., and, to secure the 
'^k of Liverpool, Klingender Brothers nominally sell 
^Joseph Laugton, chief manager of said bank, his 
^^Beutors, Ac, the ship Warbler, in trust that the 
'^Qie may be a continual security to the bank for the 
'^ment of costs, and for all sums of money due 

* to become due by ssid Klingender Brothers, and for 
^'^ &c Another chiuse authorises Langton, the 
*^ittee, to sell the ship, and durecto him to apply the 
I'l^Qeedi, first, to costs ; second, to the amount due to 
^ bank; and third, remainder to Klingender 
r^^Hbers. Another clause obliges the trustee, on satis- 
*QtioD of the trust, to reconvey. The instrument 
l^taina other eovenanto on the part of Klingender 
'*tthers warninting title, relatire to policiea of in- 
I't^ce, &C. The inatruuient b no doubt executed in 

JUau. Cab, 



conformity to the Act of Parliameat and the English 
law : (see Abbott on Shipping.) Under that law (the 
English law) the intervenor would have been able, in 
the English courts, to protect himself against subse- 
quent purchasers and creditors and the effect of bank- 
ruptcy. If it be admitted that the intervenor has such 
rights upon the ship by the English law, the question 
naturally arises, why are not those rights entitied to be 
respected in Louisiana, particularly as all parties to 
this controversy have their domicil in England, &c. It 
is not snrpritting that the question is repeated, and that 
the courts are again and again called upon to answ^er 
it. The comity of nations extends only to enforce 
obligations, contracts and rights under those provisions 
of law of other countries which are analogous or 
similar to those of the state where the litigation 
arises. The instrument offered in evidence has 
no analogy to any mode known to our law 
of affecting personal property for the security of 
debts. It purports to sell to one man to protect tho 
righto of a third person, and yet the vendor is to ret«a 
possession. The contract is not a sale, nor a pledge^ 
for there is no delivery which our law deems essential 
in order to perfect either contract as to third persons. 
As our law would not enforce a similar contract between 
our own citiseus, if made here, it will not enforce it to 
defeat righto ahready acquired by the attachment 
under our own laws.*' That contamsthe whole priuciplo 
of the judgment. There are some other reasons, but 
that really is the whole principle, and they ssy : ** Our law 
would not allow a mortgage without delivery to convey 
a right to the thing in question, and the utmost that 
could be done wotUd be to say there was some sort of 
right by way of moitgage or security, but nothing in 
the shape of titie, and therefore we will not allow any 
such thing as against our citisens. We could not do 
it in favour of citizens of our own sgainst other 
citizens of our own, and therefore we will not 
allow it as between foreigners, although the law of 
the foreign country does allow such a contract, and 
does give it full effeet." Then they proceed to say : '* In. 
the case of Maholm and another ▼. The Schooner 
Henrietta^ this court refused to recognise a mortgage 
upon a ship executed in the form of a conventiat 
mortgage under our law, and declared that our law 
only admits of the hypothecation of ships according, 
to the laws and usages of commerce.** Then they 
qnote a number of cases which seem merely to refer to 
cases between their own citizens. They say further,, 
" The same doctrine was reaffirmed in Hill v. Phantje 
Tow-boat Company f 2 Rob. 35, in which the court 
mentions as the only valid hypothecation, that made to 
secure the necessary supplies for ships which happened 
be in dbtress in foreign porU where the masters and 
owners are without credit. If assistance could not be 
procured by means of such instruments, the vessels and 
their cargoes most perish. The subject was again fully 
considered in the case of Bamed v. Churchman, and 
it was there said it is the duty of courto in all com- 
mercial nations to extend the rule of national comity 
to bottomry bonds, and such other marine hypo- 
thecations as are recognised by the general assent 
of the commercial world. But the public policy 
of recognising implied hypothecations or liens,. 
as following property from foreign countries, may well 
be questioned.** Then they say : ** In the case of^ 
Wickham v. LevUtones the effect of a common law 
mortgage executed in Cincinnati, and registered in 
accordance with the Acto of Congress, was considered, 
and this court refused to give it effect because such u. 
mortgage is not recognised by our laws. In the case- 
of The iSuccesnon of Broderick we refused likewise 
to give effect to an act purporting to be a mortgage 
of a steamboat.** They mention several other ca^s, 
in all of which they refused it, and then they say : *' It 
may also be remarked that the hardships of the ruler 
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adopted by the courts is not so great when it is con- : 
sidered that in case of ships it ususlly happens that 
the parties holding lions and mortgagees in the home 
port have had the opportunity of enforcing the samsi 
and have volantarily permitted the ship to depart 
without so doing. It may be also further remarked 
that the stutnte of 1858, p. lilt bars privileges upon 
ships** (those are liens) **Bfter the lapse of six 
months. But in this case it is contended by the 
intervenor 8 counsel that the instrument is assimilated 
more to a vetUe a rtcision of onr law than a mortgage. 
Then they deal with that which is not very important 
in the present case, they hold that it could not be 
treated iu that light. The instrument cannot therefore 
be viewed in any other light than as a security for 
money. Tliere is a prayer on the part of the ap|>ellees 
for an amendment of the judgment in theur favour 
against the intervenor, so that the same shall be con- 
sidered final," and in order to avoid all doubt they 
make it final; the gentleman is dismissed from the pro- 
ceedings, and there seems to be a clear determination 
as between hioi and the creditor, who is anxious to 
sell the property, that the property is available to the 
creditor and not available to the mortgagee; and finally 
they hold tbut he has no right in the ship, and even 
in the distribution ot assets; they give him no portion 
of the assets. That being the state of the law, the 
only point to observe upon is this — I have to look to 
this evidence of what the law of Louiaiana is. Of 
course the judgment supplies it to a certain extent, 
and we have also in the answer certain portions of the 
law of Louisiana set forth, acts of their Legislature, 
which is only important in a minor part of the case, 
which give curtain priorities to charges as to wharfing 
and anchorage, and sailors* wages, and the like. Tiien 
we have the evidence of Mr. Bradford, which is this, but 
which I do not think carries the point a step higher 
• than the judgment of the court itself would do. Tlie 
evidence of Mr. Bradford is simply this: I have 
already adverted to his saying, that he need not have 
intervened uule;>s lie had liked, but as regards the law 
of the State, he says : ** 1 say that, according to the 
laws of the State of Louisiana relating to ships, the 
persons who have possession of a ship as owners are 
for all purpobes deemed to be the true owners." But 
really that does not curry it a step further, for the whole 
question is, wiio is owner? According to our law, the 
mortgagors have not possession of the ship as owners, 
they have only possesbion subject to the mortgage. I 
do not apprehend he means to say persons who appear 
to be owners, because that wonld include factors ; and 
that is not what hu is dealing with. Tlie law of 
Louisiana snys a man who has a perfectly good title, a 
conaplete owner according to the law of the country to 
which the contract belongs, ceases to be tiic owner the 
moment he arrives at Louisiana, with reference to any 
creditor of his who may attach the ship. Certainly the 
case was most ably argued for the defts. Their 
counsel pressed me very strongly with this, that in 
efiect there is nothing improper in so holding; that 
there is nothing contrary to natural justice in saying, 
that if a person be allowed to bo in the management 
and control of property when he has not the absolute 
ownership, but when he has executed a mortgage or 
the like, it is not contrary to natural justice to say 
that, as regards creditors and third parties, he shall 
be deemed owner to all intents and purposes. They 
cite the cases of reputed ownership, and cases of dis- 
tresses by landlords, and a variety of other cases. But 
I apprehend that is not the controversy here. There 
caiinot be a question that if the State of Louisiana were 
minded to pass a special Act, and to give all the world 
notice, as we have by passing our Bankruptcy Act, 
that as regards property when you bring it within tmr 
jurisdiction, and we lay hold of it, we shall hold that 
thepenoa who is the appureut owner Qvt \& {v>t live 



interests of our citizens that it shall be ao) dad be 
owner to all intents and piirpo«B>i in order to paitbt 
property to creditors, that would bo one thiii{; 
and that, 1 think, is what is moant by Slonj, J. 
when he comments on thb class of cases with gnc 
dissatisfaction, and says it might bo rtrj well far tbi 
Legislature to lay down socfa a rule, bat he tUnbit a^ 
traiy to sound jurisprodenoo for a judge to say nd] it 
the state of things, when it oomos befure him fer ^ 
cision, because there has boon no positive Uw 4 
Louisiana binding the judge to aay, that wiioevw bdip 
the chattel as apparent owner shall bo deflOMd £» te 
the true owner, which would ombraos the ean 4f 
factors and other cases of that descriptioo ; hm tt» 
judge displaces the title of ownonhip ailogetkr,bf 
saying, ** That is an ownership 1 will not look si." TlK 
is exactly what the judges have done here; tbqr ^ 
said, " That is a title of ownership we will net Jook t»; 
we will not regard it at all ; ** and altboqgk, o> tk 
face of tlie judgment, they treat him as ski ' 
owner according to the law of EngUnd thej 
coming here, he is not to be treated so fay esr emit. 
I shall show presently they do not seem to hsvt hi 
thoroughly satisfied with that, aocording to tbAm 
decision. There was a curious exception 'moMcmi 
a ship mortgaged while she wss at tea ; bnfc tbtdir 
sion seems originally to have prooeeded oatkUmi 
cases more favourable to their view, and mon is c» 
sonanoe with the general administration of tbtlivs 
between the subjects of foreign countries. Thtit 
daas of cases they had to deal with was thstof # 
actually in their own ports belonging to fonfpi^ 
and property sold according to the law of th> 
foreigners, but sold while in their ports. Tlut wm 
to have been the first olsis of cases, sad H^f^ 
wards extended it to other caaessiinilsrto tliiMl 
have before me. On that there is more to bt i4 
which made me remark that, even as to nwm^. 
some question had been raised whether the kc kd* 
$ita might not be held to apply ? They bus Iviii 
to apply. I am not aware that any other eootki 
gone so far when the chattel has been iothstf* 
dominion of the State in question. Here the du* 
arrived at the State of Louisiana, belonging ti * 
pits. There can be no question that she ^'^'''P^ 
the plis., to all intents and purposes, uatil ibittti* 
the waters of Louisiana. The piiuciple of thif j>* 
diction is given at length in Storey's book, wta * 
another devisiou of this same court, and he i>U]>'^ 
this class of cases by the observation ii ■ 
valuable book on the Conflict of 1^*^ f | 
page 561. He says: "This question has biec** 
discussed in the courts of Louisiana firom a ib^ 
difiei-ence between the rule of the commoa Uv * 



that of the civil law on thu subject. By the oijj 
law a sale of goods is, or may be, compktt "■• 
delivery. But by the law of LooisiaDS difi"'? 
necessary to complete the transfer aecordiit^*]j 
well-known rule of the civil Uiw, TVadM*'*' 
utucapionibus dominia rerum, noii nudtM ^•'^^ 
J'erutUur. Upon the fullest exaoiinstioo, tf*.?^ 
repeated arguments, the Supreme Courts of ~f2 
have held the doctrine that the transfer flf P^ 
property in that State is not complets, " " **?! 
the title to the creditors, imle8s*a delifer^ ^tS^M 
conformity to the laws of that Ststs, ilW* j 
transfer is made by the owner in his fw*** TtJ 
and would be good without delivery bf *b* r* |. 
that domicil.'' Then he says, *»Tbo rt*S> 
which this doctrine is maintained ii ■**jv^i 
veloped in a case in which a transfer «* *.^^ 
ship was made in Virginia, the ship stti)* ?i< ^ 
sale being locally at >iew Orleans.*' [jj'jtarf' 
commented at considerable length udob *'. - 
Mr. Justice Storey, and the 
the judges in various cases, 
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OCmwt t. Towiutf an>l proceeded:] I ihoiild 
teation, as I Mid before, that Mr. Burge takes 
caetlj the same new in liis Commentaries, vol. 
I p. 764, in which he mentions the dedsioos of 
ooisiana. I have endeavoured, as far as I conld, to 
ifonn mjself of the views of American aathorities, 
ad we have the fact that Livermore and Storej, 
. have taken strong views on the subject. Now 
torej, J. refers to the case of SiU v. Worstaich, 
Hen. BL 693, before Lord Loughborough, a 
idgment extremely able ; but we must remember that 
t that time the doctrine of foreign judgments was 
ot so strongly settled as it is now, and there is an ex- 
i BM i on in that jndgment which made me pause very 
raoh before coming to a conclusion in the case now 
cfore me. He lays down the law very clearly with 
sgard to the domidl of the contracting parties as 
bat which most govern the right to personal effects. 
rbe case being one as to the effect of bankruptcy in 
his coontry vesting the whole of the trader's property 
B his assignees, enabling them to say that pro- 
mty which had been xecovered abroad by a 
3«ditor from the bankrupts belonged to his 
the question was whether they could 
in England, as money had and received, the 
Doney so obtained by the creditor in one of our 
okniet. The court heM they could ; that the title 
i the assignees was a proper title, and a title 
hat ought to be recognised all over the world. 
Soing OTsr the whole matter at great length, 
here is this passage at p. 693: "I do not 
riah to have it nndenSood that it follows as a conse- 
Msaee, from the opinion I am now giving (I rather 
Biiik that the contrary would be the consequence of 
hs leasoning I am now using), that a creditor in that 
oontzy ** (that is, the foreign country) **not subject 

the bankrupt laws nor iSfected by them, obtaining 
•ymest of his debt, and afterward coming over to this 
onntty, would be liable to refund that debt. If he 
ad recovered it in an adverse suit with the asngnees, 
• would clearly not be liable. But if the law of that 
MUtry preferred him to the asngnees, though I must 
oppose that determination wrong, yet I do not think 
lat my holding a contrary opinion would revoke the 
eCsnnination of that country, however I might dis- 
pprove of the principle on which that Uw is decided." 
low, I confess that is important, and it struck me 
ery much. It made me consider very much what was 
ight to be done in this case, for Lord Loughborough 
MfDS to have intimated that, however positively plain 
rhat he considers the comity of nations required, he 
oes not think that he should hold that he could come 

> any conclusion which would authorise him to say 
bat the right acquired, according to that decision, was 

> be dealt with or interfered with. However, I have 
be satisfaction of seeing that this case has not been 
Itofether without consideration in a case which has 
esn very much discussed before me, of Cagtrique v. 
MTM, 8 Com. B. Bep. N. S. 1 On error), 405, which, 
eing a judgment m rem, haa no immediate bearing on 
be case before me; but there is an intimation 
f cpinion, not a clear opinion, but a difference of 
pinion between the judges as given in the Lord Chief 
nstiee's judgment, of what would have been the case 

1 the event of this very drcnmstance happemng which 
as happened in the case before me. It is in page 1081 
f the report in the Jurist of Casirique v. Imrie. 
rhe V.C. read the judgment.] Now, as regards a 
idgmsnt in rem, the case has always been veiy much 
aponger, because the real principle of a judgment tin 
em I apprehend to be this, that it is involv^ in the 
age groeral principle that a person who acquires a valid 
tie to a chattel by the law of any country, either to 

chattel or to realty, provided Uie title is valid^ 
squired aooordmg to the law of the country, shall be 
all over the world, to be the owner of the 



subject-mutter. If, therefore, the court has absolutely 
the disposal of the re«, and it is in its power (as it is 
in the judgment in rem in the Admiralty Court), it 
does not matter who is owner — all the courts assume 
that the thing bus been fairly litigated, that the man 
brought before the court is owner, and had such an in- 
terest as entitled him to raise the contest, and that 
that judgment tn rem bound the whole, and nobody 
could dispute the effect of it, although they were not 
parties to tlie litigation, or claimed under parties to the 
litigation. Of course, as regards a matter inter partes, 
the case would not stand in so strong a position ; but 
even in a judgment in rem, it seems that some of the 
learned judges thought that, it being a judgment m 
rem was so strong a circumstance that it would prevent 
their looking at even the perversity on the fsce of a 
decision ; but other judges were of opinion that, if the 
foreign court did utterly disregard our proceedings, we 
could not sllow the title of our citisens to be defeated 
by a dedsion of that court, which decision could only 
be arrived at by a total disregard of the comity of 
nations, according to which the title of our citizens 
would be respect^. I must say, with respect to a 
passage quoted from my judgment on the demurrer in 
iS^peofiv. Fogo, IJ. & H. 18, I think I may have 
been a little misunderstood. In the passsge as it 
stands, it is as if I had intended to say it would have 
been a species of vindictive proceeding with regard to 
the conduct of another country who refused to recog- 
nise the proceedings of our own. Of course all I 
could mean to say was, that our own citizens must be 
so far protected that they shall not be in a worse 
situation in Louisiana than they are in China, or any 
other part of the civilised worid. If you do find a 
course of proceeding there which is not recognised by 
any other country of the civilised world, our own 
citizens must be protected from the loss of their property 
which would be inflicted by decisions so arrived at 
Now the case of CaUrique v. /mm has no bearing 
on the present question, and the decision in Cammellr. 
Sewell again appean to me to have no bearing, both 
being decisions on the res. The Utter is a deciuon of 
the £x. Ch.; the court held that the person who 
sold the desls in that case had by the law of Norway 
a power of conveying a good title to the property in 
question, therefore he having the power of conveying a 
good title to the property in question, the person who 
acquired the property in Norway from one competent 
to give a good title in Norway acquired a good title as 
sgainst all the world. Here in Uiis case in the first 
outset it is admitted that this is a mere proceeding 
analogous to a JL /a. In Ciutrique v. Imrie Byles, J. 
points out the distinction : he says it is not a proceed- 
ing similar to a jS. fa^ but is a proceeding in rem. 
Here the court of Louisiana had no power to deal with 
anything that was nottiie debtor Klingender*s property, 
and having no power to deal with anything that was 
not Klingender*s property, they have anived at the 
condnnon that they will hand over that to one of 
their own subjects, by saying, ** We will totally disregard 
the right of property acquired by foreigners because 
that right of property was acquired in a manner whieh 
our courU do not recognise." [The V. C. then com- 
mented on the case of Thairet v. Jenkins in 7 Martin*8 
Louisiana Rep. 318, and drew a distinction in the prin- 
ciple there followed and the facts of the present case.] 
Let ns examine what the consequence would be if this 
special Uw of Louisiana were allowed to prevail against 
the rest of the world. If the Uw of Louisiana re- 
quired two witnesses to the transfer, it might be said, " It 
has been transferred in England, it is true, but there 
are not two witnesses, there is only one ; perhaps you 
might go to China and find something else was neces- 
sary to be done ; perhaps it would not be enough if 
yon took possession, and it might be necessary to per- 
form some other ceremony wiUi regard to the posses- 
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«ion of tlie property ;"— and so on in every part of the 
world ; and thus the chattel might belong to A, B, D, 
C, or E, in every part of the world according to the 
law which prevailed in the particular country to which 
the ship was sent. I confess it beems to me a good 
deal of this error (for error I must assume it to be with 
all submission to the coun of Louisiana) has proceeded 
from the court confounding two thingSf the question of 
distribution of asitets and the question of the administra- 
tion of property; for Ifind that in justifying their 
decision in a similar case—which is the very case I have 
referred to in sect. 388 of Storey, J.'s work where 
he gives the judgment in full — in the case of Oliver v. 
Townes they say : •* What the law protecU, it has a 
right to regtdate. A strong evidence of this is furnished 
hjiht doctrine in regard to successions. The general 
principle is that the personal property must be dis- 
tributed according to the law of the sUte where the 
tesUtor dies; but so far as it ooncems creditors, 
it b gOTemed by the law of the country where 
the property is situated. If an Englishman or a 
Prenchman dies abroad and leaves effects here we re- 
gulate the order in which his debts are paid by our 
Jurisprudence, not by that of his domidL" Certainly 
the court in the fourth division treated it as a question 
of assets, treated it as a question of privilege as they 
call it, or a question of priority, and if they were right 
In that they would be right in coming to the conclusion 
that the priority of creditors is be determined accord- 
ing to the law of the pUce in which the property is 
•administered ; but the court above do not let him in, and 
give him no share of the property. Under those cir- 
cumstances, having come to a decision in a case which 
is entirely new in specie, I confess I yield to that 
portion of the judges constituting the court (their 
number is not given) who, in the case of Cosine v. 
/mrie, held, as regards a judgment in rem, that if 
there were a perverse and deliberate refusal to recog- 
nise the Uw of the country which had conferred the 
property where the persons were foreigners, where 
those foreigners were residing, where the ship itself 
was, and where everything had been rightly done to 
Acquire the property,— if I find them saying, " We will 
deal with this as the property of A., who had already 
transferred it to B.,** that seems to me to be so contrary 
to kw, and to that which is reqmred by the comity of 
nations, that one can only hold that the property ac- 
quired by the Bank of Liverpool must prevail against 
any sale made of the right and interest of the bankrupt 
In any notion entertained by the court, that, as between 
mortgsgor and mortgagee, the mortgagee*s interest is 
wholly to be disregarded, and the right of the bank- 
xupt is paramount and absolute. [AfUr alluding to some 
other minor points in the case, which only went to regn- 
lats the details of the order and declaiation to be made, 
the V.C. said:] The declaration and decree will be :— 
Decltn that the pits. William Langton and Charies 
Langton, the personal representatives of the Ute Jo- 
seph Langton, deceased, in the indenture of 25th Sept. 
1854 mentioned, are entitled as trustees for the Bank 
of Liverpool mentioned in the same indenture to the 
ship WariUer in the pleadings mentioned, and also to 
all freight earned by the said ship since the i5th Jan. 
1856, being the day when William Mure, in the plead- 
ings named, demanded possession of the said ship on 
behalf of the said last-named pits, as snch trustees as 
aforesaid ; but subject both as to the ship and freight, 
to a prior lien or charge on the part of the deft. Wil- 
liam Fogo, in respect of the several sums of 720 dol- 
isis 45 cents, 282 doUan 28 cents, and 153 duUan 
and 18 cents, paid out of the moneys of the deft, fui 
moneys due to the stevedore, to the sailon for wages, 
snd for wharfage in respect of the said ship in the 
•answer of the deft, mentioned as being payable by 
the laws of Louisiana by way of lien or privilege. 
TMk» an acoonat of the moneys dns to the bank oil 



Uieir security. Direct payaient of the 
them out of the amount agreed npon as 
the ship. Dtcrtit ai 

Solicitors, Gregory and HowcHJit; 
Hi/icoe, 



BOLIiS COX7BT. 

Reported by U. B. Youxo, Ksq., BarrUter- 

Feb. 12 and 13, 1863. 

BbOMLEY V, WlLUAlfS. 

Demurrer — The St, Ives Shipping fmwra 

35 (7eo.3, c. 63, «. W^CwUrUnUiun- 

The rules of a tnarine insurance dub provi 

alia) that, if ang member neglected ti 

premium, caUt orJine,/or the space o/ce 

month after il becasne due, and noUi 

given bg the secretary, such member sko 

fine of 10 per cent, per month on the as 

at the end of ttoo calendar months frtn 

of the notice should be deprived of all 

insurance until such arrears were paid. 

A member of the club dufy insured a skip « 

ship UHU tost after a premium had beoome 

the insurer, but within the month ficed & 

The premium was then tendered bg U 

within that time, but refused by the tru 

the secretary of the dub. The dub de 

liability to pay the insurer for the loss of 

He tlien filed his bill against seven of tk 

the secretarg and treasurer of the chb^fm 

and other relief . 

A demurrer bg the seven members to the bill 

of equity was overruled i and 
Two demurrers by the secretarg and treatu 
bg them, on the ground that they hoc 
properly made parties to the suit, were 
ruled. It was also 
Held, that the association was not on iiiegal 
the 35 (7eo. 3, c 63, s. 11. 
This cause came on to be heard upon tbi 
rare to the bilL 

The bill stated that the pit. was the 
assignee of one Dale; that the St. Irea 
Insurance Club was esUblished in 1858 ; si 
memben consisted of a large number of i 
who mutually insured the ships behmging 
against loss ; and agreed to contribute to « 
rateable proportions to the extent of th 
insured by them respectively. 

The rules of the association, so far ai 
material to this report, were as follow : — 

1. The members of the club shall be owi 
owners, or ships' husbands of vessels beloogi 
p4rt of the United Kingdom, lu sffsin 
managed by the memben generally, aisiat 
treasurer and secretary. 

2. iiy that rule provision was made for tlu 
of the club; and the appointment of tlu 
secretary, and other officers. 

3. The treasurer shall keep the soooon 
club, collect all premiums, fines, and otbs 
Income, and dispose of the same in sooorA 
the orders of the annual or other nwetiofl 
shall not disburse any of the funds uolsM ^ 
such meetings respectively, signed by the < 
secretary, and, at least, four ot^ membeiii 

4. The secreUiy shall attend all w^ 
enter m a book the resolutions which nsj ^ 
to time be adopted. He shall keep s i« 
other proceedings, issue the notices niuJiiiO 
vening meetings, preserve all letters, >• 
papere received by him, and keep a eopy < 
respondenoe carried on on behalf of tfaiew 

5. The finance oommittso slvU 
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n» who shall examine the treatarer*8 accounts 

J, sign all cheques, and see that the funds are 

ipropriated. 

iy that rule pronsion was made for the appoint- 

»f five surveyors. 

fhe finance committee, surveyors and auditors 

orm a committee for the transaction of urgent 

Bs in case of the loss or stranding of any vessel. 

The secretary, on receiving a requisition signed 

I or move members, shall call a general meeting 

ing three days* notice to each member, and no 

I, general, or special meeting shall be competent 

iMct business nuless seven or more members be 

t 

Vessels entering shall pay as follows :— One- 
part of the percentage of the amount of the 
Ml hand, when entered; one-third at the end of 
lonths, and the remainder at the end of four 
s from the date of entry ; but, should losiies or 
dicnmstances reqnire an earlier payment of the 
i or third instalment, it shall he pnid accord- 
on the secretary giving notice thereof. 

When the stock of the club is reduced below 

cent, there shall be a psyment of 10«. per 
per quarter on the amount insured on each 
; and, if the funds are at any time found in- 
mt to meet the dauns, the treasurer shall be 
i to collect from each member such a percentage 
U be deemed necessary. 

Any member neglecting to pay any premium, 
r fine, for the space of one calendar month after 
«IM8 due, and notice thereof given by the secre- 
iball pay a fine of 10 per cent, per month on the 
it ; and, at the end of two months from the 
f the notice, shall be deprived of all benefit of 
rarance until such arrears shall be paid. 

In case of the loss of any vessel, notice thereof 
ting must be sent by the owner or master to the 
iry without delay ; and the amount insured shall 
d to the owner, or to his order, three months 
such loss has been proved to the satisfaction of 
lb. 

the time when the dub was formed, vis. in 
L858, John Dale was admitted a member of it 
peet of bis ship called the BeU«g; and he in- 

her in the dub against loss for the sum of 250A, 

wsa far bebw the value of the ship. He paid all 
'vmioms, calls and fines due from him till Oct. 1860, 
B omitted to pay the premium then due; and 
Uogly, on the 18th Oct. I860, the deft. Tomkina, 
scretaiy of the dnb^ gave hun notice that if that 
ma, amoonting to 3iL l&s., was not paid on or 

the 13th Nov. then next, his claims upon the 
D respect of the Betesy would be forfeited, 
the 83rd Oct. 1860 the BeiMg was lost at sea. 
> 25th Dale gave the dub notice of the loss; 
^ the S6th tendered to the secretary the 3L i.'is., 
^osed to receive it; and afterwards, in No- 
'» Dale tendered it to the deft Williams, the 
^ who also refused to recdve it; and there- 

Waa not paid. 

<» oo the 11th Jan. 1862, became bankrupt, 
^e pit. was appointed his creditors' assignee, 
«ti, as soch asstgnee, applied to the dub for the 
^ynieiit by them of 250/., or provision for the- 
|CreriDg to dedoot the Si. 15f. from the amount 
^ The dub reftised to pay the 250i., whers- 
S^ pit. filed the bill hi this suit against the 
^ MGrstary,and seven other persons who ^ 
^ of the dab when the Bstew was lost, sU 



I lost, stating 
•fleet hereinbefore set forth,'' and that the ssid 
l«fts. wwe fltill membtrs of the dub, but that 
^«kMd all Babai^ on their part, or on that of the 
^pnj tho %iOL { that then was not, dther 
■^ or al sBj otiwr tfano, a finanoe oom< 
«f tht iU, Off nf OMBfflifetio by whidi 



the affairs of the clnb were managed; that 
the members of the dub, other than those who were 
made defts., were too numerous to be made parties to 
the suit ; and charging that the defts. on the record 
snfilciently represented the .members of the club who 
were liable to pay or contribute towards the 250/. ; 
and praying a declaration that the pit was entitled, as 
Dale s assignee in bankruptcy, to be paid the sum of 
250/L and interest (after deducting therefrom the 
amount of the premium properly payable in respect of 
the Be/My at the time of the loss thereof) out of the 
moneys and property of the dub, or by the rateable 
contributions of tlie persons who were the members 
thereof at the time of the loss of such vessel; and that 
the defts. might be ordered to pay the said amount to 
the pit. out of the funds of the dub, or to cause the 
same to be raised and paid by the persons who were 
members of the dub at the time of the loss of the 
vessel ; or such of them as were liable to contribute 
thereto according to the rules of the dub and the 
customary mode of payment and satisfaction of claims 
in use in the dub ; and that for effectuating all such 
purpoeea, all proper and necessary directions might be 
given, inquiries made, and accounts taken. 

The three demurrers were : first, that of the deft. 
Tonikin, the secretary ; second, that of the deft. 
Williams, the treasurer ; and thurd, that of the seven 
other defts. on the record. 

Speed, fur the defts., first opened the third demurrer, 
which was fer want of equity. — He contended, with 
respect to the case made by the pit agamst the bcven 
defts., that they were not alleged to be liable to pay 
the 250/. ; and if liable at all, they were so separately, 
and not jointly. The premiums had not been pro« 
perly paid : {Strong t. ffar^, 3 Bing. 304.) The 
pit. should have sued the finance committee; but 
none existed. By the original statute as to marine 
insurances, passed in the reign of George 1., only two 
companies were empowered to effect marine insurances, 
but then there must have been a policy also ; and by 
the 35 Geo. 3, c 63, ss. 11, 12, the contract must be 
in writing, and duly stamped. There was here no 
policy, and he in»iited that the transaction was, under 
the drcumstaucery an illegal one. 

Southffote, Q. 0. and Bevir, for the pit, contended 
that the fact of there being no finance committee 
was a groimd for the bill— not for the demurrer. 

Tt^lor V. Dean, 22 Beav. 429 ; 

HutcAiuton ▼. Wright, 25 Beav. 444. 
The statute referred to was only intended to prevent 
the underwriting of unstamped policies ; but it could 
not affect tbis case, which was that of an ordinary 
dub established for a perfectly legitimate purpose. 

PaUitOH V. MiUi, 1 Dow. & CI. 342. 
Speed in reply upon that part of the case. 
ifi^Msd then proceeded with the other two dernmnn, 
which were, first, that of the secretary of the dub ; 
and secondly, that of the treasurer. This was a suit 
against a private, and not a public body ; and those 
defts., as ofilcers only of such a society, onj^t to have 
been made witnesses in the cause, not parties to it 

Bedesdale on Pleadings in Equity, 4th edit 188, 
189; 

^oioe v. Best, 5 Madd. 19 ; 

fentOH V. Uvghes, 7 Yes. 288. 
Sauihgate and jB^vw* contra.^These defts. were not 
made parties for the sake of discovery, but for actual 
relief prayed agauist them. By the rules of the club 
they were members of it. They cited 

Great Western RaUwaif C<mpang ▼. Puikota, 5 
De G. &Sm. 290; 

Beman v. Pufford^ 1 Sim. K. S. 550; 

Slurge v. £m$tem Union PaUwojf CompaMg, 7 
De G. M. & G. 158. 
JS^eed in reply. 
Tho MAvn& of tibb %«ua.— kSMa «.^t«i \^ 
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tidentioQ of Uiis cue I md of opiuioQ that the de- 
murran most be overruled. Tnkiog all the objectioiii 
og^ther the J are four in number. First, that the 

.ASMciation was illegal ; seoood, that the defts., other 
than the treasurer and secretarj, are not alleged to be 
liable to pay the plt.'s demand; third, that at all 

•events the defts., the treasurer and secretary, are im* 
properly made parties ; and fourth, tliat even if the 
defts. are capable of being sued, the omission to pay 

. the premium deprived the pit. of his right to reUef. 
As to the first objection it appears that the society is 
compoied of a number of persons who join together 
and put into a common fund for their common benefit 
in certain events. It is, in fact, a species of joint- 

.•took company. It was, however, suggested in the 

.argument that the society was illegsl under the 
35 CSeo. 3, c. 63, because there were no policies issued. 
But I am of 0|Mnion that that statute had reference 
only to the underwriting of policies, and was passed 
to restrain gaming among underwriters. The cases 
•cited show that to have been the ease: Strong v. 
Uwrdji^ Taylor v. Dean and Butekinaom v. Smithy bdfore 

. me, have not been questioned ; and iliey are to tliat 

'Effect. I am of opinion, therefore, that the association 

wis not illegsL Whether it is necessary to have policies 
or not is a question which will be open to the defts. 
at the hearing of the cause on the merits. At present 

.1 am disposed to think that it is not necessary. As 
to the second objectiin, that the defts., other than the 

.treasurer and secretary, are not liable to be sued ; inas- 
much as the rules providie that a finance committee sliould 
he appointed to carry on and manage the business, 

■ the short answer is that, in point of fact, no such 
•committee has been appointed ; consequently there wss 
no proper body of persuns who could be sued, and the 

• only course open to any member who had a claim 
against the society was to sue the other members in- 
dividually. It is obvious thst, unless it is held that 
it is proper so to sue the members, the con- 
sequence wouM be that the treasurer and secretary, 
w1k> now have the control over the funds, might put 
the same into their pockets and defy the claimant and 
the other members. The pit. (the bankrupt) was one 
of the members of the association; and I think that 
the other members of it are bound to account to his 
assignees in respect of his claim against the club. If 
that be so as to all the members, it is clearly established 
tbst, where the number of persons is so numerous that 
justice cannot be practically obtained by making them 
all parties to a suit, some may be made parties in order 
to represent the rest; provided that the interests of the 
persons so made parties are the same as those of the 
other members who are not joined. It is obvious that 
the pit here cannot sue on behalf of the other 
members of the club, because his interest is in direct 

« c^n/Uci with that of the other members. Ue is, is 
fact, suing the concern. This case comes within the 
rule which I have just mentioned, and I think that thr 
seven defts. who are members of the club are pro- 
perly made parties as representing the otbei 
members of the aisociation. The third objeotiou 
is, that the treasurer and secretary ought not to 
have been made parties. That is a question 
of more nicely and difficulty ; because it is not alleged 

.in the bill that they are memben of the association. 
It is dear, however, from the rules, that they are part 
of the governing body, and have to assist the members 

in the management uf the club ; and they are bound to 
account to the society for the mode in which the funds 

are distributed. In that respect, as there is no finance 

oommittee, the treasurer and secretary are the only 

two peraons who have the management of the concern. 

\The pit is therefore, in my opinion, entitled to sn 

. account from them of' the administration of the funds. 

.The case is quite distinct from thst of a corporation, 

'irhcrs a dark or other officer of the body may be made 



the party for the purpose of diaoovery. ThelsBtetg»- 
tion is one based on the merits of tho case. Thiy at 
stated in the bill ; and the question ia, whether <r Mt 
they fail to support the case ao made? Wbaiher,iB£Mt, 
the payment or tender of premium, afktr the kaewk^i 
of the loss of the vessd, entitles tbo pSBon miunf 
to the same benefit as he would have derived fraa Ik 



dub if he had not had that knowledge ? The I6cknb 
is no doubt ambiguous in its terma ; but it is ■§> 
ciently in favour of the pit to lead the eunrt to jtak 
him to have the cause heard up«io the merits. Tki 
tender does not sppear to have iodnded the fmkj 
Whether that tender was sufficient vrill be a peiatn- 
served till the liearing. I am of opinion, as I hM 
said, that the demnrrer must be overruled ; and I vl 
make an order accordingly. 

Solidtors for pit., Coodis, Kutgdom and Ootltm. 

Solidton for ddfls., Jomet and BitaeUind. 



ADHJBJLLTY OOU&T. 

Repotted bj Koaaax A. PanoiABn, Jxai^ BanliUr-«l4JV 

Nov. 25 and Dec 18, 1862. 

Thb SaiJLfiA. 

f^-eigkt^Advaneei wtdtr ekarter-partjf^ 

BoUowwj^Prwritjf. 

By a boUotmy bond on fidure frttgki^ ike wkk 

freight is kypotkeotUed^ exeepi wiat mag 6f ate* 



quentlgpttid m jmrnumeeo/a^., . 
Asagainei tke kotdero/a boUonurgbomdonfifm 
a loan of moneg to tke maaier far tkenmefm 
ekip^ tko^k tnek loam it tmtkorieed kg a dmkr^ 
partg, ienota pa g m ent on aeeouni of fi vig k t td m 
tke ckarter-porig eUpulatee tkai ike amotmt tkdk 
dednetedon settlement offreigkt. 
A ckarter-partg stiptdated tkai tke ckarimren' egft 
skouldin tke eourseoftke vogage advaaeswm 
for tke neeessarg ordmarg diebmrsemenU ef m 
skip, and tkai suck advanees skomld be dtdmddm 
settlement of froigkL Tke Master gwe ai«Mi^ 
bond on skip, cargo to be skipped, amdfreigii t»M 
earned wtder tke duarter-fortg. Tke besMm 
kad noOee of tke terme of ike cihaifsi j wr ly ,q 
q/lrer tke eaeentium of tke bond mariom seasq 
mossy iMTS advanced to tke wtaeter : 
PaH of tke cargo subsegmtnUg skipped was, is«dr 
to pag skips debts^ sold m Ms coarse ^ m 
vogage. 
In eompaOng tke amount offreigkt pagaUeigm 

ckarierers: 
Held, first, tkai tkeg were enOOed to dodnd tdmm 

made for neoessmy ordinarg d is bm ' s em eeit : 
Second, but not sxtraordinarg disbm r sem w n t s: 
Tkird, tkat nojreigkt was pagabUmpon tkepmiimf 

tkecargosM: 
Fourtk, tkat ike valneofike cargo sold mmst est m 
dednctodfrom tke amomU offieigki doe tpeetk 
otker portions qf tke cargo. 
This wss a cause of bottomry, promoted hy «■ 
holdera of a bottomry bond on the ship SeleoMt 
against the ship and freight, and against MtiA 
Fruhling snd Goschen, of Anstin-iriars, ioodoai IM 
ownen of the cai|^ intervening. 

The ship had been sold in a oaoae of wages, sad til 
proceeds paid into court ; but they were iuaofficMti* 
the paynownt of the wages. 

In May 1860 the Salacin was cbartarod by Ue^ 
Fruhling and Goaohen to proceed to Ambent m 
orders, to load at Monhnein or Rangoon in the Ei« 
Indies, a cargo of timber for the United Kia|do* 
The charter-party provided, amongst otbsr tkiafi, ti 
follows: '*The charteren* agenia to advaDce totki 
master what money be requires for the ooocstaryeediatfy 
disbursements of ths slop at Uoutanain or BsafMS 
at eurreot rmtsa of aiflhai^ for th« das apprepriatMB <f 
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f shall not be held responsible ; the wnonnt 
acted on settlement thereof, together with 
od the ooet of insnTsnee.** 
pr«7 to Monlmein the master pnt into Saes, 
in want of prorisions and other supplies, 
monty npon bottomiy of the ship and the 
be shipped in the East Indies and the 
(reon under the charter-party. It did not 
•ether the bondholder had notice of the terms 
irter-partj. 

p then prooeeded to Monlmein^ and loaded a 
er the charter-partj. Whilst the ship was 
lein, snbeeqoentlj therefore to the bottomry 
with full notice of it, the charterers' agenU 
to the master 926/L lU. 6dL, and insured 
loe at an expense of n7(. If. 7dL The gross 
Qoanted to 1262iL ISf. 8dL 
> voyage to England the vessel called at the 
Crood Hope, and having there incurred certain 
I master sold a portion of the cargo to pay 
debts. 

suit of the bondholders a monition was issued 
fessr*. Fruhltng and (}oochen to bring the 
to court They appearsd, and alleged that 
freight had been more than exhausted by 
ces to the master, the insurance and the 
he cargo sold at the Cape, 
-eement between the parties the following 
were aigued before the court : first, whether 
, notwithstanding the charter-party, are 
to deduct as against the pit., frum the 
U advances (whether ordinary or extra- 
admitted to have been made by theui ; 
dly, whether they are entitled to deduct 
freight the value of the cargo sold at the 
rood Hope. 
Q. C. appeared for the consignees of the 

or the bottomry bondholder. 

rsuuiOTON, after stating the facts of the 

: — As to the first question, assuming that 

lU. 6d!. was advanced according to the 
the charter, and for necessary and 
iisburseinents, I do not think there is 
Sculty ib arriving at a just conclusion, 
ion here is, whether the bond can affect 
>r null a previous contract as to advances 
curity of the freight, though such advances 
» subsequently to the bond. Assuming the 
U> be according to the terms of that pre- 
ract, I think that, upon the true construction 
idrter-party, the money so advanced on the 

the freight was tantamount to an advance of 
t itself. Now, can the master or the owner of 
)y any act of theirs, without the knowledge or 
' the charterer, cancel or alter the terms of 
T, and, especially in a case like this, deprive 
irer of a security for advances he has bound 

make ? I tliink not. I am well satisfied 
aim can bo preferred against Messrs. Fruhling 
len, the charterers, for payment of this freight, 
)u the supposition alleged, have paid it in 
I of a binding contract. The point, indeed, 
already determined : {Thn Standard^ Swab. 
be second question relates to so much of the 

OS were made by the charterers* agent 

for extraordinary disbursements of the 
y extraordinary disbursements I mean ex- 
it included within the terms of the charter- 
^cessary, ordinary disbursements. For the 
f giving an opinion on this question, I must 
hat the agent of the charterers Imew that 
y was advanced for extraordinary expenses, 
iiey advanced the money, having reason 
re it was for ordinary expenses only, 

the terms of the charter, neither they 



nor their agents were bound to look to the expendi- 
ture. If this be so, then I think that sudi an 
advance was not secured by the charter on the freight, 
and that it constituted merely a loan, a debt agunst 
the owner. It is important to b<Mr in mind th» 
essential difference between an advance on frdght and 
an advance of money, not on the security of the frdght, 
in the shape of a loan for the neoeesities of the ship. 
An advance on freight can only be made in virtue or 
stipulations contained m the charter-party. It is an 
insurable interest, because the earning of freight is 
liable to contingencies. On the other hand, a loan of 
money to the master for the use of the ship, 
though such loan is authorised by the charter to be 
advanced, if not authorised by the charter to be 
deducted on settlement of freight, is not freight,, 
is not insurable, for, whatever may happen to the ship^ 
an action lies against the owner of the ship for the 
recovery thereof. As to authority upon this question, 
I need only refer to the case of Mcaufidd v. Maithnd, 
4 B. & Aid. 582. If there was no advance of' 
the freight, nor of moneys on the security of the- 
freight, as by the charter, then I am of opinion that 
so much of the freight must be considered, qua the 
bondholder, as remaining in the charterers' hands, 
and as lawfully pledged to the bondholder by the- 
bond. In other words, I consider that by the bond,, 
from the date of it, the whole freight is hypothecated, 
save what may be subsequently paid in pursuance 
of prior contract Accordingly, so much of the 
»lvance as was made by the charterers' agent for ex* 
traordinary disbursements of the ship, cannot he- 
allowed. As to the third question, certain goods of 
the charterers having been sold at the Cape to pay the 
ship's expenses, I apprehend that the owner of the 
goods would have a right to recover the value fronk 
Uie owner of the ship. In CampMl v. Thomptonj 1 
Stark. 490, this point indeed seems to have been 
otherwise decided, but that appears to have been 
a solitary case, contrary to the uniform tenor of a long 
series of decisions. I am of opinion that the charterer 
is entitled to the value of the cargo sold, and to keep 
back so much of the freight as corresponds with the 
freight on these particular goods ; but that he has no- 
general lien on tlie whole freight to indemnify himself 
for that portion of the cargo actually sold. 

Jan,27 andFeb. 17,1853. 
The Tigress. 

Stoppage in trantiiu^Re/utal to recognite the right — 
Breach of duty — Cotis o/ objection to pleadings. 

The nuuttr'i refusal to recognise the right of the 
vendor of goods to stoppage in transitu is a breach 
of dutyy for tohich tJu vessel may he liable under 
the Admiralty Court Act 1861, #. 6. 

The right of steppage in transitu means the right not 
only to cowUermand delivery to the vendee, but to 
order delivery to the vendor. 

The indorsement and delivery of one of triplicate bills 
of lading does not necessarily operate cts an indorse" 
ment ofaU, 

The mere indorsement and delivery of one of triplicate 
bills of lading is not necessarily such a negotiation 
as to preclude a vendor from exercising his right of 
stoppage in transitu. 

On objection to the pleadings^ the questions for decision 
involved the whole case^ and not merely slight 
nlttrations, L. and S., the holders of triplicate 
bills of lading^ indorsed one to B., and B. having 
afterwards become iiuoloent, they then indorsed 
another to themselves^ presented it to the master 
and claimed the goods : 

Held, that their right to stoppage n transitu did not 
also require that they should represent to the 
master that B, had not negotiated his bill ofladiia^ t 



S24 



^lARTTBIE LAW CASES: 



Adm.] 



The Tioi 



Hdd^ tkaitkemuueoeis/ul pmrtymmstbe eomdemmed m 
eottt. 

This WM a proceeding, nnder the Admiralty Court 
Act 1861, a. 36, to reoorer, by arrest of the ship, 
damages for the refusal to deUver a cargo of com. The 
ease came before the court by motion to reject the 
petition filed by the pits. The pits, are Liverpool 
merchanta, carrying on bonness nnder the name of 
Wm. Lncy and Son. On the 3rd July 1862 they re- 
ceived an order from a com broker at Bristol to pur- 
chase, for BIr. John Bnshe, of BriAtol, 500 qrs. of 
American wheat This order the pita, prooeedsd to 
execute according to the usual custom of the trade, 
which, in substance, is for the Liverpool merchant, by 
one transaction on his own account and on his own 
credit, to purohase the wheat from his agent at New 
York, then by another and a separate transaction to 
arrange for the delivery of the wheat to the pencil 
firom whom he received the order, and also for 
repayment to himself of his expenses, together 
with the usual commission. Accordingly, the 
pits, gave the requisite order to Mr. Power, 
their agent at New York, and Mr. Power caused 
4000 bushels of wheat to be shipped on board the 
Tigrtu (the vessel arrested in this caose) and received 
from the master triplicate bills of lading, by which the 
goods were made deliverable **unto order or its 
assigns.** This took place on the 2nd Oct, and on the 
same day Mr. Power indorsed two of the bills of 
lading ** to order of ;Me8srs. Wm. Lucy and Son,** and 
sent them to the pits. ; and on the following day Mr. 
Power further sent to the pits, the invoice for the 
wheat, '* as shipped by order of Messrs. Wm. Lucy and 
Son, of Liverpool,** and an account current, wherein 
the wheat was debited to the pits. On the 15ih Oct. 
the pits, sent to Mr. John Bnshe an invoice for the 
wheat, and their accounts for the same, by which Mr. 
Bushe was debited in respect of the wheat in a sum of 
893Z. 18«. For this sum the pits, drew upon Mr. 
Bushe a bill of exchange, dated the 15th Oct, and 
payable at two months* date, and Mr. Boahe returned 
the same accepted, and thereupon the pits, indorsed 
one of the bills of lading in their possession ** to John 
Bushe, Esq., or order,** and sent the same to Mr. 
Bushe on the 2l8t On the 18th Nov. the T^^rets. 
arrived at Bristol with the wheat, and on the 2nd Dec 
the pits, received a circular from the attorneys of Mr. 
Bushe, calling a meeting of \\U creditors, Mr. Bushe 
being tiien in fact insolvent. The pits, thereupon in- 
dorsed the other bill of lading remaining in their bands 
to thems;rlves, and despatched one James Dyson with 
the bill of lading so indorsed to Bristol, with a view to 
stop the wheat and obtain delivery of the same, and 
whilst the wheat was still tit iraniitu, and before any 
other bill of lading in respect of the same had been 
presented to the master, James Dyson, on the 3rd Dec, 
presented to the master the bill of lading, indorsed as 
above mentioned, by Messrs. Lucy and Son to them- 
selves, and demanded delivery of the wheat, offering 
at the same time to pay the freight thereon, and pre- 
senting to the master a written indemnity signed by 
the pits. Upon the master rejecting this indemnity and 
continuing to refuse delivery of the wheat, the pits, 
instituted this cause. After the institution of the 
cause — vis. on the 18th Dec — the bill of exchange 
became due, but was not presented by reason of the 
insolvency of John Bushe. 

The arguments of the learned counsel are sufficiently 
referred to in the judgment. In addition to the cases 
tliera cited, the following were also relied upon in the 
argument : 

CaldioM V. Ball, \ T. R. 205 ; 
Bloxam v. Saunders, 4 B. & Or. 941 ; 
Thompmm v. Traill, 6 B. & Cr. 36. 
The following are the material portions of the 6th 
JMQtioo of the Admiralty Court Act 1S61 (24 Vict. 



i 



10):— •*Tb0 High Court of. .^ 

jurisdiction over any claim bj the owBS^e^^B^^'*^ 
or assignee of any bill of ladiog of ^L^^^/L^. 
into any port in EogUud or Wales, i^LiI.9^J^ 
damage done to the goods, or any part ^^7^ 
negli^oce or misooodnct of, or for auy "^Hi^^jL 
or breach of contract, oo the part of th^ ^*tt^M? 
or crew of the ship.** ... 

Clmubf, Q. a and Wamheif appssnd 6ttkm, 
in objection to the petitioo. 

fire<l, Q. C. and LuAmgtom §ar ih» pItt 
Dr. LusHUioToir.— On behalf of thediftilks 
been contended that, under the areuBitflMi rf As 
case, no jurisdiction is eonferred npoo tlM cM If 
the 6th section of the Admiralty Cont Ad IW. 
As to the oonstroction of that section, nCvuidis 
to the present question, I have no doubt ItlUAi 
the true oonatruction is, that a suit uuy be bbbImI 
in this court in all eases where damage heiViBhB 
to the goods either by the negligeoee or nm ws to f 
the owner, master, or crew of Uie ship in irindk ftv I 
have been ahipped, or where there has be«iM 
of duty or any breach of contract on the peitrf th 
owner, master, or crew of the ship. This aotigB, 'dm 
fore, is sustainabla if it charge a breach ef dotjvtf 
contract ; and if it ahall appear eventoslly tbi th 
maater was bound to deliver the goods ss eUinaitf 
Messrs. Lucy, I should hold the refossl so ti ii> 
breach of diuy, and a good eanae of action snMAt 
ship under the statute. The objections nsdi kjte 
defis. to this petition are, that whether tbe |b 
fotmded their daim to the wheat under tbe Ifl ' 
lading, indorsed by themselves to themselvea,tti|>' 
sentcd by their agent (Dyson), or nndsr their laiti' 
right to stoppage m tramtiiu as unpaid veodon, ■ 
either ground the claim is not, acooitluig to tbe fat 
pleaded in the petition, valid in law. If I nsdMtai 
the first ground of objection right, it is thst tbi ^ 
cannot claim the wheat under the bill of lading mm 
to themselves, because they had previously isdanrfe 
bill of lading to Bushe, and an indoreemeot of eeitf 
of lading operates as an indorsement of all, esdihl 
the sn^equent indorsement of the doplieste U * 
lading by the pits, to themselves wss, tboiAi^ 
ineffectUHl. I think this position of tbe ^ 
is opposed to the law as laid down in tb 
case of FearoH v. Bowers, 1 H. Bl. n. S64, «* 
adverted to in Smithes Lead. Gas. vol. 1, p> 70^ 
That case is cited with approbation in UdAairm^ 
Mason, 1 Smith's Lead. Gas. 681, alike bj L*' 
lA)ughb«jrough (p. 705), in the Ex. Gh., and ebe If 
Butler, J. (p. 714), in the U. of L., and m no nj'^ 
fringes the doctrine that the indorsement of s bS v 
lading passes the property. In the esse of feene i 
Bowers, as in the present, the master had esioii' 
more than one bill of lading of the same teoerv^ 
the usual proviso that if one was acoompliabed ^ 
othera were td stand void. The consignor isdorMdi* 
of the bills to the vendee and another to bii ** 
partner, with instractioas to present it is cM»j*^ I 
vendee was not solvent. On the arrival of tbe Kjj' 
the partner presented his bill of ladiog, ssd it I* 
same time an indorsee for value from the TeBdNf^ 
sented his bill of lading. The captain thon^ ^J 
deliver to the consignor's partner, and the inko*^ 
value thereupon brought an action for detisei V^ 
the master. It was held by Lee, G. J. tbBt|B<^ 
considered, a bill of lading transferred tbeprepirtji^ 
a right to assign that property by indorsenest, W"^ 
accordiog to the usage of trade, the captafflvei ■^f'!. 
ceraed to examine the best right on the dift^HiJ^fL 
lading; all he had to do waa to deliver tbe fae>T|^ 
one of the bills of lading, which was do8% i^aT 
Chief Justice therefore directed the joiy t efcj^ ^ 
deft. It is clear that that cose was a *^^ 
than the present, for there the 
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^90 for value ; here there is no evidence of anj 
^nt for value, nor even of anj claim by 
3.«e himself. However, it is nanecessmrj 
» this case upon the claim bj the pits., 
^ bill of lading, for it is clear that the use by 
"^e bill of lading was only auxiliary to their 
-i.£bt to stop tA traniitu ; which right I pro- 
onsider. As to this the deft, objects, in the 
'-^ by denying altogether the right of the pits, 
rs tranMfM, if I correctly understood the argu- 
Ee was Mdd at the bar, Uiat the pits, lost their 
^xn the BMOieiit that they indorsed the bill of 
> Bnshe, for the right to stop is defeated by 
ing the bill of lading with a b<md fidt indorsee, 
oording to my apprebenston of the meaning of 

I " negotiating,** there is no such fact in this 
SXL that appears b that the vendor, on re- 

the bill of exchange, indorsed over one of the 
ladmg to the vendee. This b no negotbtion 
bill of lading so indorsed, as would have been 

• if, for instance, this bill of lading had been 
id over by Buahe to a third party for a valuable 
uration. Such latter transaction might be cor- 
called a negotiation, and would transfer such 
the property as the indorser had a right to 
, free from the oouuter right to stop in transitu. 
IS role of law that the right to stop tin transitu 
not be affected by the mere fact of the vendor 
og a bill of lading to the vendee b, I think, 
y to be doubted ; for I do not perceive how the 
to stop in transitu could, in a large number of 
be effectually exercised if it were otherwise. It 
s to me, also, that the case of Feise v. Wray, 
, 93, and abo cited in Smith's Lead. Cas. 732, 

very different in circumstances, shows a prin- 
loonsistent with the argument of the deft. The 
>jection of the deft, is as follows. Assuming 
e pits, had a right to stop in transitu against 
ifl., the petition does not nhow that the 
ras exercised properly, the petition does not 
that the pits, represented to the master that 

II of lading indorsed to Bushe was still in 
mda of Bushe; such a representation was 
try to guide Ihe master, for if the bill 
ng had been indorsed by Bushe to a third person 
ue, the right to stop would have been lost. If 
ire such a representation was a necessary condi- 

tba exercise of the right to stop, the petition 
omits to allege such a representation fails to 
>ut a case. I think such a representation is 
|uisite to enable a vendor to exercise his right to 

• transitu^ and that all that is necessary is for 
odor to assert hb claim as vendor and owner, 
t otherwise, were the vendor obliged formally to 
hb title to exercise the right of stoppage in 
tt, that right would be worthless, for the validity 
^ppage in transitu depends upon several con- 

• First, the vendor must be unpaid. Secondly, 
odee must be insolvent Thirdly, the vendee 
ot have indorsed over for value. But the proof 
eae conditions had been fulfilled would always 
Qlt to the vendor, often impos-sible ; for instance, 
' the vendor is or is not unpaid, may depend 
^ balance of a current account ; whether the 
ta insolvent may not transpire till afterwards, 
'O bill of exchange for the goods becomes due, 

«t« I conceive clear law, that the right to stop 
'^ require the vendee to have been foimd 
^ ; and lastly, whether the vendee has or has 
^v^ied the bill of lading over is a matter not 
'Ike cognisance of the vendor. Ue exercises hb 
stoppage in transitu at hb own peril, and it 
^l>ent upon the master to give effect to a 
^ soon as he b satisfied it b made by the 
^iDlcaa be u aware of a legal defeasance of 
^or^t daim. Saeb, aooofdiog to my opinion, b 



the law as laid down by Lord Campbell in Gumey v. 
Behrend, 3 £1. & Bl. 622. Lord Campbell uses 
these words: " Prima facie the defts. had a right to stop 
the wheat, for it was still m transitu, and they were 
unpaid vendors. The onus bou the pits, to prove that they 
had became the owners, and that the right to stop in 
transitu was gone.** Moreover, I find that the in- 
demnity set out as an exhibit to the petition, and 
stated in the petition to have been presented to the 
master, recites that Bushe is the holder of the bill of 
lading, and claims the wheat under it So that, in 
fact, the master had full knowledge of all the ourcum- 
stances at the time. The deft, then further objects thus : 
assuming the pita, had a right to stop in transitu, and 
duly asserted that right, yet the master was guilty of 
no breach of duty in refusing to deliver; he simply 
b retaining the custody of the wheat for tho 
right owner as soon as the claim shall be established. 
Now, to tbb argument I cannot accede, for I think 
there are cases without number to show that the right 
to stop means, the right not only to countermand de- 
livery to the vendee, but to order delivery to the 
vendor. Were it otherwise, the right to stop would 
be useless, and trade would be impeded. The refuSHl 
of the master to deliver upon demand b in cases like 
the present sufficient evidence of conversion : ( Wilson 
Y, Anderton, 1 B. & Ad. 450.) The master may, in- 
deed, sometimes suffer for an innocent mistake, but ho 
can always protect himself from liability by filing a 
bill of interpleader in Chancery. For these reasons 1 
am satbfied that this petition sufficiently shows s^ prima 
facie case of such breach of duty as renders the vessel 
liable in this court, and therefore the objections must 
be overruled. And, inasmuch as the questions for 
decision involve, not merely a slight alteration, 
but the whole case as alleged by the petition, I am of 
opinion that the pits, are entitled to costs. 



FA, 17 an<; 24, 1863. 
The Ella A. Clark, otherwise The Golden Agk. 
Necessaries to a foreign ship — Subsequent sale to a 

British subject. 
In the Admiralty Court, claimants in respect of 
necessaries have the same rights of suit as those 
possessed of a maritime lien. 
The right to tue under 3^4 Vict, c, 65, s. 6, for 
necessaries supplied to a foreign ship^ is not affected 
by the Admiralty Court Act 1861. s. 5, nor bg the 
fact that since the supplies were furnished the vessel 
has been sold to a British purchaser. 
Semble, the words "owner,** or "part owner,'' 
domiciled in England or Wales {in the Admiraltg 
Court Act 1861, *. 5) rtfer to ships not foreign- 
owned at the time when the necessaries were 
furnished. 
S&nble, that the master's right to sue in the Admiralty 
Court for his wages constitutes a maritime Hen. 
This was a suit for necessaries, and the deft had 
appeared under protest. 

The petition on protest sUted that the ship Golden 
Age, formeily the Ella A, Clark, and then the pro- 
perty of Mr. Lyon, an American subject, was supplied, 
at Liverpool, with necessaries (in respect of which the 
vessel had been arrested), and that, on the 8th Jan. 
1863, after the necessaries had been supplied, she was 
sold to the deft Mr. T. Grieves, who is domiciled ut 
Liverpool, and that at the time of the institution of 
tbb cause Mr. Lyon was domiciled in Americn. 
The deft, therefore, submitted, that neither under tlm 
Admiralty Court Act 1861, nor otherwise, had the 
court jurisdiction to entertain the cause. 

The answer asserted the court's juriadiction by 
r«aMn of 3 & 4 Vict c. 65, a. 6, and tho Admiralty 
Conrt Act 1861. 
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The following are the material portions of the sec- 
tlons referred to: — 

3 & 4 Vict. c. 6.'>, H. 6.— "The High Court of Ad- 
miralty shall hare jurisdiction to decide all claims and 
demands whatsoever . . . for necessaries supplied 
to any foreign ship or seagoing ves^l, and to enforce 
the payment thereof, whether such ship or vessel may 
have been within the body of a county or upon the 
high seas at the time when the . . . necessaries 
were fomished in respect of which such claim is 
made." 

The Admiralty Court Act 1861 (24 Vict c. 10, 
s. 5). — "The High Court of Admiralty shall have 
jurisdiction over any claim for necessaries supplied to 
any ship elsewhere than in the port to which the ship 
belongs, unless it is shown, to the satisfaction of the 
court, that, at the time of the institution of the cause, 
any owner or part owner of the ship is domiciled in 
England or Wales.'* . . . 

Bretl, Q. C. and Potter appeared in objection to the 
jurisdiction. 

Milward and Lushington for the pits. 
Dr. LusHUOTox. — In order to raise the true 
question before the court, I must assume that the pur- 
chase was bond fidt^ without notice, and that the 
neoessaries may have been furnished immediately before 
the transfer of the vessel. Before entering with the 
necessary minuteness into the particular enactments 
of the statutes referred to, let me consider what was, 
as inferred from the language of the Acts, the scope 
and intention of the Legislature in conferring jurisdic- 
tion on the Court of Admiralty in the case of necessa- 
ries furnished to foreign ships. I say conferring jurisdic- 
tion, for it matters not if it were the revival of a 
jurisdiction which the court could not have previously 
exercised. I apprehend that the real object of the 
Legislature was to render the power of the Court of 
Admiralty auxiliary — if I may use such expression — 
to the courts of common law ; or, in other words, to 
give a remedy, by the seizure of the ship, where by 
reason of the absence of the deft, from British juris- 
diction, an action at common law would not be 
available, and for that reason only. The first 
objection taken to the jurisdiction of the court is, 
that Parliament did nut create a maritime lien, 
and that by reason of the sale in this case no pro- 
ceedings, save fur a maritime lien, could be had 
against the vessel. This argument leads me to con- 
sider what the Legislature really has done in calling 
into operation the proceedings in rem in tlie Court uf 
Admiralty. I mn aware that in the courts of the 
United States a distinction prevails between a mari- 
time lien, strictly so called, and the arrest of the ship, 
for the purpose of compelling an appearance — for 
instance, that the rule is that seamen's wages constitute 
a maritime lien and adhere to the ship, that masters* 
wages do not constitute a lit>n, but vet might be sued 
for in the Court of Admiralty. It is very difficult to 
ascertain with certainty what were the pi*oceeding8 in 
the High Court of Admiralty in ancient times, for 
there are no reports till the present century; and 
though years buck I looked at the court books, I am 
not prepared to say that 1 could collect satisfactory in 
formation on this subject. Latterly the Court of 
Admiralty has been occupied almost, if not entirely, 
with cases where the subject-mat tei constituted, beyond 
doubt, a maritime lieu, as cases of damage, stilvage 
and bottomry. But when the Legislature of this 
<}onntry thought fit to put masters* wages on the same 
footing as seamen's wages, it did, in my opinion, as re- 
lates to this court, constitute masters' wages a maritime 
lien. Looking through the several statutes, I am led 
io the conclusion, that when the Legislature sanctioned 
the proceedings in rern^ it intended, though no express 
* i were used, to give the same remedy as hereto- 
WMB in use in tiuB ooart in the Admiuistttliou of 



justice in cases of maritime lien. I think that if anj- 

thing different had been intended it woold have bea 

expressed. A remedy less effectnal would hardly hiie 

answered the purpose, especially in the case of neoe»> 

saries supplied to ships on the high seas. Ii 

the case of the Alexanda', 1 W. Bob. S94, I 

am reported to have said, that the Act 3 & 4 

Vict. c. 65, did not create a lien, though it 

gave a remedy against the ship. In words it did not,. 

and what I intended was to show that there miglit k 

a distinction between proceeding by the arrest of tb 

ship and the express creation of a lien, and that tls 

same remedies were git en in this court withotitiBT 

express terms constituting a maritime lieo. BaS . 

after the decision in the case of the Bold BH^elaA. 

7 Moo. P. C. C. 267, it is unnecessary further l» 

explain my meaning. Let me now oomidtr 

the statutes applicable to the present qtmtiea. 

If the case is to be governed by 3 & 4 Vict. c. 6S^ 

alone, the question is free from all difficulty, nnloi it 

could be successfully contended that, in the cue of 

necessaries furnished to a foreign ship, the LegisUtu^ 

did not give a remedy as extensive as in the case of s 

maritime lien, and I have already said auch po»tioa 

cannot now be maintained. The argument against th» 

jurisdiction of the court is, however, mainly founded o^ 

the provUions of the 5th section of the Admiraltj Govt 

Act 1861, and I must endeavour to consider thr 

true construction of this, which is clearly an enaUio^ 

enactment. Bearing in mind that the case of forei^ 

ships has been already provided for by c 65, 3 & 4 Vici> 

and that a sale to a British owner by the foreign owiur 

would not have taken away the remedy given to thi^ 

person who had furnisiied the necessaries, I am (f 

opinion that the Admiralty Court Act 1861 doesMt 

abridge the remedies previously existing in claims of 

this nature, and for the following reasons :— Fint,Id^ 

not find any words directly purporting to alter the proii- 

sions of 3 & 4 Vict. c. 65, as to necessaries furnished t» 

foreign ships. Secondly, it is not to be presumed tint 

the Legislature, having given a remedy tantamosct ts 

the creation of a maritime lien, would pass, witboOt 

some strong apparent reasons, an enactment most 

terially impairing tlie efficacy of that remecy, for it if^ 

obvious that such would be the effect if the coostrae- 

tion contended for were to prevail. The remedy §«* 

all British purchasers domiciled in England would iiil 

pro tauto^ and certainly British purchasers constitute ft 

large part of the purchasers of shipping. Thirdly, I caa 

discover no reason for the distinction between a Britiik 

and a foreign purchaser. There would be a saaU 

distinction if a personal action would He agaiott tki 

British purclioscr, but that cannot be contended tei 

There could be no privity between him and the pen* 

who contracted for the necessaries. Fourthly, tiii 

coiisti notion wuuld be against the spirit of this eiuc^ 

mcnt, which is to give a remedy »n rem for ajostdMB 

whore no personal action could be brought. I^t^r 

the wurds of the Act itself militate against its tpplic** 

tion to ships foreign-owned when the neoessaries wtff 

furnished. ** Owner or part-owner domiciled in EVK* 

land or Wales," are words which appear to metonAr 

manifestly to ships not foreign-owned when the ^ 

was contracted, for it is improbable that tbe owtff 

of a ship foreign- owned when the necessarici «^ 

supplied should at the institution of the suit bedotu* 

ciled in England or Wales. A Bi;)Ush puidi^ 

might, perhaps, be so domiciled, but such subxqtf^ 

domicil would not avail to a creditor at 1«*^^ 

necessaries, as no such action could be maioUi''^ 

against the British purchaser. Moreover, there '^ ^ 

class of ships on which the words could with good r^ 

operate, viz., colonial vessels and vesecb Briiish-o«Bf'| 

when the owners are all resident in England or Wal*» 

and this, I think, is more apparent because the ows^ 

at the tune tbe necessaries were fiini]alNd,i9BUi' 
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re at the institutioD of the action, in most 
iablo to an action at common law. On the 
it majr be said that, with regard to British 
sbips, if the statute is to be oon»trued to 
e owner, by purchase, since the necessaries 
kliod, being owner at the time of the insti- 
be suit, and not to the owner when the ne- 
ere furnished, the creditor might in such 
1 remedy ; but this question does not arise 
. I am satisfied that the intention of the 
will be best carried out by the interpreta- 
on this statute ; whereas, if I adopted the 
nstructlon, the just demand of the merchant 
•vho furnished necessaries to a foreign ship 
use be defeated by the transfer to an Eog- 
ser domiciled in England. It is no hard- 
e purcliaser. Caveat emittor is the true 
nd there is no reason why this claim for 
should not stand on the same footing as a 
Pages or salvage. I overrule the protest, 



Fnday, March 3, 1863. 
TiiE Chieftain. 
mU — Masters liabilUtf for necessaries and 

wages^Iteduction of bail, 
r's liability in respect of wages due to the 
I of necessaries furnished at his order to the 
lot included in the tern ** disbursements" in 
iraUy Court Act 1861, «. 10. 
of Admiralty has no jurisdiction to enter- 
'laim by the master in consequence of his 
I or wages dueto-the crew and for necessaries, 
upon various claims was entered and bail 
the sum of 1 500Z. The Court having tqfon 
lecided that it had no Jurisdiction over some 
'aimSj the amount for which bail was neces- 

reduced to 450/., f.e., 260/. to answer the 
g claims and 200Lfor costs. 

a snit by the master against the Thames 
ock Company (Limited), the mortgagees of 
Chieftain. 

el had been arrested and bail giTen in the 
)0L 

^ion stated, amongst other things, that a som 
as due to the master for wages, that he had 

various sums, necessary expenses, for and on 
le Chieftain, and has also become liable in 
necessaries ordered by him and supplied, and 
f wages due and owing to the crew.*' 
(, for the deft., moved the conrt to strike oat 
ents in the petition as related to the claim 

due to the crew and to the necessaries 

the vesseL The pits, cau only rely upon 
lection of the Admiralty Court Act 1861, 
ade this claim words as extensive as, e. g. 
ncnrred*' would be necessary ; **■ disbursementa 
not sufficient. The intention as well as the 
igainst this claun, inasmuch as payment to 

would not exouerate the ship from her 
d in case of the master's defalcation the 
.be ship might have to pay twice. 
ngion, in support of the petition, cited The 
, Swa. 415. 

iiiNOToar (after stating the facts of the 
: — The simple question for the decision of 
is, whether or not it has Jurisdiction to 
besie claims: the con8e(|uences either of 
* of disregarding them, it is beyond the 

this coHrt to consider. It must be ad- 
, prior to the Admuralty Court Act 1861, 
'ould have had no such jorisdiction, and its 
tt therefore be fomid, if at all, within the 10th 
bat Act. fThe Court then read the section 
I 1 am of opinion that there is a manifest 



distinction between the liability alleged by the pits* 
and the meaning of the word ^* disbursements,'* and 
as the present claim does not coma under the latter 
denomination it must be disallowed. This decision 
may perhaps result in a hardship to the master, though 
if it were necessary to consider that question it shoold 
be borne in mind that he has another remedy by per- 
sonU action against the shipowner. I make no order 
as to costs. 

Tlie Court upon application on behalf of the 
deft, ordered the amount for which bail had been 
given to be diminished to the sum of 460iL, i.e., 260/. 
the amount of the pit. s claim for disbursements, pro- 
perly so called, and 200/. the amount usually named 
in the registry to cover costs. 



Tuesday, March 24, 1863. 
The Claus Thomesen. 
Pleading— Particulars. 
The 2)leadings in a cause must be so specific as to en- 
able, if necessary, an examiner to dicit in evidence 

all the facts of the case. 

The petition in this caiie alleged (amongst other 
things) that, about nine a.m. of the 21st Dec 1862, 
the Pero, whilst riding at anchor, in a fair berth, in 
Lowestoft Harbour, was run into and damaged by tl.0 
Norwegian barque Claus Thomesen. 

The answer alleged, '* that the collision in the peti- 
tion mentioned occurred whilst a violent gale was 
blowing from the northward; that the Claus Thomesen, 
which had been blown from her anchors, and had lost 
the same, was being towed by a steam-tug, and that, 
by reason of the said gale, the Claus Thomesen was 
brought into collision with the Pero, and that the said 
collision was not occasioned by any negligence of the 
deft." 

Clarkson, for the pits., objected to the answer as 
insufficient 

V. Lushington for the def ts. 

Dr. Lushington. — I do not think this is an occasion 
when it becomes necessary to consider the principles of 
pleading upon which, as this court conceives, it haa 
hitherto acted, and by which it intends to abide until 
overruled by superior authority. It is sufficient, in 
this case, to notice one objection to this answer. 
Every pleading, whether it be the origmal petition or 
the answer to that petition, ought to be so framed as 
that, if the evidence were taken before an examiner, 
the pleadings alone would enable him to elicit all the 
facts of the case ; and I am of opinion that sach a 
proceeding would be impracticable upon this answer. 
The answer must, therefore, be amended, by stating 
more particularly not only the circumstances already 
alleged, but such others as would be necessary for the 
purpose I have indicated. 

March 24 and 31, 1863. 
The Hamburg. 

Bottomry — The law applicable — TVanshipment — 

Notice to owner of cargo. 

In questions of bottomry, unless other law be distinctly 

pleaded and proved, the Court of Admiralty wUl 

be guided by the principles of the general maritime 

law. 
The master of a vessel driven into port in distress is 

not bound to tranship the cargo. 
Before executing a bottomry bond affecting the cargo 

it is gmerally the duty of the master to comwutni- 

cote, or to attempt to communicate, with the owners 

qfie cargo. 
Semble, that when the wdue <^the sh^, freight and 

cargo would together amount to a less sum than that 

oontemplaied by the &ottomri| bowi^ix U qSMtMud^ 
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the matier^g duly to commwiicate with the oumers of 
cargo before hypothecating their property. 
On the 2bth April 1861 a vessel laden with a cargo 
of timber belonging to owners resident in England 
put into the port of St. Thomas in distress. The 
mails left thai port for England on April 29, 
May 14 and 29, arid June 13 and 29, and the 
voyage occupied about fourteen days. On July 24, 
the master, without previous notice to the owners 
of cargo, executed a bond on ship, freight and 
cargo : 
Beld, thcU in default of such notice the bond was 
invalid upon the cargo. 

This was a cause of bottomiy, the facts of wLich are 
suiBciently stated in the judgment. 

Brettf Q.C. and Lushington appeared for the pits., 
and the Queen's Advocate and Tristram for the defts. 
Keference to 

The Bonaparte, 8 Moo. P. G. G. 460. 
Dr. LusHiMOTON. — ^The Hamburg, a schooner of 50 
Hamburg commercial lasts, was proceeding from 
Nicaragua to Liverpool, with a cargo of Brazil wood, 
indigo, and India-rubber, and in the month of April 
1861 put into St. Thomas, for the purpose of xepair> 
ing damage which she had sustained on the voyage. 
On July 24, 1861, the master executed a bottomry 
bond to a person of the name of Bartholomei Lang^ 
and thereby hypothecated the ship, her cargo, and 
freight, for the sum of 7592 dollars, together with 
maritime interest at the rate of S3J per cent. The 
total amount of the bottomry bond, in English money, 
was 21542. The ship having arrived at Liverpool in 
Aug. 1861, m September following proceedings were 
commenced in this court against the ship, freight, and 
cargo. As relates to the ship and freight there was 
no defence, and the bottomry bondholder became 
entitled to the proceeds, amounting to 7042. VJs. 
There, therefore, was a deficiency amounting to ISOOL 
or 14002., being the difference between the amount of 
the bond and the sum recovered from the ship and 
freight, and for this difference the bottomry bondholder 
seeks to render the cargo responsible. The owners of 
the cargo deny the validity of the bond, and set forth 
various circumstances upon which they rely, as proving 
that in law the bond cannot be sustained. Before I 
commence a consideration of those curcumstanoes, I 
think it expedient to state that I shall govern my 
judgment by reference to the ordinary maritune law. 
I am well aware that much has been said upon this sub- 
ject, and that many questions have been discussed 
whether the law of the country of the vessel ought 
or ought not to prevail, and also whether the lea; 
loci contractus ought not to be the govemmg 
principle. In the case of the Gratitudme^ 3 0. Rob. 
240, an Imperial vessel, Lord Stowell exhausted 
all the authorities, and not a word is said, nor any 
authority cited, to show that any law should be applied 
to the case save the ordinary maritune law. There is 
nothing mentioned of the lex tod contractus, nor of the 
law of the country to which the ship belonged. The 
same observation applies to the case of the Bonaparte, 
8 Moore P. 0. C. 460, a Swedish vessel, and there 
are cases almost without number, replete with 
observations to the same effect. In this case, there- 
fore, and for the present, I must take as my guide 
the ordinary maritime law. The state of the pleading 
is 80 vague, and the evidence so loose and unsatis- 
factory, that I can take no other course. Whenever 
any specific law is averred as the governing law, with 
sufficient distinctness and* proper evidence produced, I 
shall be ready to consider the question. I think that 
the two main objections to the bond are as follows : 
The first is that, considering the value of the property 
— of^ the ship and of the cargo — it was inexpedient 
nnd improper to have incurred £e expenses which ren- 



have transhipped the cargo to £ngUmd,or(olttii» 
shipped it at St. Thoma«, and to bare itiMtti 
orders of the owners. Secondly, that, oMn 
the value of the ship, cai^ and freight DHftopcaiil^ 
the master, before incurring these expeoses andapii 
a bottomry bond, ought to have commonieatei itt 
the owners of the cargo in England. Thennvti 
these averments on the part of the owwi dk 
cargo is, that the master acted under the adtiei ai 
control of the consul of Hamburg, and that hi n 
bound by the law of Hamburg so to do ; that I7 tti 
law at St. Thomas's there was a lien on the £aalB| 
for the sums expended; that the cargobekopll 
various parties in England, of some of vhw th 
master was ignorant ; that neither by the lav pmi^ 
ing at St. Thomas's, nor the law of Hamhorg, wAi 
British law, nor by the law maritime, was the nir 
bound to have communicated with the owMBt 
consignees of the cargo before hypothecatiBf ti 
same. I think it is not necessary to cxpesd i^ 
time upon the question of transhipment, bMioaelB 
not aware that, either by the law of £d^«^ 
any other law applicable to this case, the master n 
bound to tranship. I think there is evidence nfidtf 
to satisfy my mind that the master mi^^ 
transhipped, but the only effect to be attiiM 
to that evidence is, that it was i 
as regards the interest of the owners of the a^ 
that the master having an opportunity to twil 
should sacrifice the interests of the owoenofdi 
cargo by expending such large sums on the i*F^ 
the ship. It b not alleged on behalf of the w 
holder that the master attempted to hold sny ooa» 
nication with the owners of the cargo, nor th*» 
merchant who took the bond made any inqnirj «■ 
subject Indeed, if the master bad nA < 
attempted to make, such communicatioii, the a^iii> 
of the money upon bottomry would not be pffj*^, 
by reason of the merchant's neglect to m atew 
inquiry. The judgment in the case of the Smfi^ 
must be held to have settled the law, and the ^f 
inquiry open to the court is to asceitais the W 
meaning of, and whether the circnmstancBS of tte # 
bring it within, that decision. Their Lordships it>v* 
subsUnce that, before the master execates tl"^ 
bond binding the cargo, it is in general hii ^ 
conmiimicate with the owners of the caigo, or att|J 
to do so. They state that this is not a nnifcmli^ 
but a general rule. It is not denied thalii>^ 
present case there has been no oonunimiatiBi * 
attempt at communication. The andeot nili ^ 
that Uie person who advanced money on bcttg 
was only bound to mquire into the apparent 9M*>V 
of the case, and that the money could not be liii* 
personal security; indeed, a large prop orticB «J; 
bonds were granted m consequence of advuliiijj 
and the lender, under such drcumstanoes, v^f 
more than the usual inquiries. In the great a^J 
of cases, the lender had no opportnnity of kBOf^C*" 
than what the master told nun. It is most d ia ** 
therefore, as the lender will now lose hJ"."^ 
on the cargo, if notice has not been fff*. 
the owner of the cargo before the boCt fltfT ^ 
is executed, that he should know what io^'^ 
to reqmre from the master on that head. "^ 
perhaps, it may be convenient to state, •W*L 
the evidence of a gentleman who has msd^*''''^. 
in this case, what is the conrse of the p^^ 
Hamburg arrived at St. Thomas on th« »^^ 
1861 ; the bond was given on July S^tht t^ 
a mail to England every fortnight, mciF7'^|!j|[ 
days each way. The msuls left St. HW '^ 
May 14, 29, June 13, 29, tnd vatd*r^ 
dates, which I need not spedly ; Wt^''^ 
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pril, indeed before tbe 25th. The 
rJjr resorted to the hotue of Lery 
formerly chartered the ship. They 
render him any assistance ; from 
KJt no advance of money, neither had 
any other house. All this he most 
' soon after his arrival at St. 
V, therefore, that for repairs and 

obtain money on bottomry, and 
not know the precise extent of the 
jave been aware that he coold not 
ley to pay for repairs and expenses 

to bottomry the cargo as well as 
ist have known the ship was of 

what is said in excuse ? It was 

if the master had attempted to 
the owners of the cargo, it woold 
btfol if he could in any reasonable 
an answer. This is true ; but, ac- 
Igmeot, there should have been, if 
npt to communicate, and certainly, 

dates, this was not impracticable, 
gnorance of the master as to who 

of the cargo, I am of opinion, 
lading before him, that with 
. Levy and Co., the charterers, 
consul, or Lloyd's agent, he 
:perienced any difficulty in ascer- 
sses of at least some of them. 

urgency to commence or finish the 

was most desirable to complete the 
ig at the nature of the cargo, or 
^wood), not of a perishable nature, 
•OBsible to say that there was any 
cy. It is true that, according to 
own in the GrcUUudmey the master 
snship the cargo. Though the dls- 
:uie constituted the master to a 

for the cargo, it imposed upon him 
Dg the interests of the owners of 
here any, and what, prospect of 
:ecution of this bond ? The bond, 
s for 21542. Os, 2d, The value of 

repairs, was 5601. ; before the re- 
ras much less, perhaps about 300/. 
/. 125. lOd., and even taking the 
repaired, and the amount of freight 
>tal is about 76U I2s. lOd, The 
nown that the whole remainder of 
I— viz. 1392/. 7«. 4d— must fall 
it the cargo was sold for 895/. It 
ister had not any accurate know- 

of the cargo ; but I think it also 
little inquiry he might have arrived 
le, so as to have formed some judg- 
ect of the bottomry bond on the 
1. The deficiency, after deducting 
le ship and freight, is 1392/. 
d for 895/. Here is a very large 
f the cargo had been estimated 

again as it sold for, still the 
been exliausted and noth'mg left 
this state of circumstances surely 
for the interests of the owners of 
ve paused before he consigned their 
truction. It is impossible to oon- 
ise requiring communication with 
cargo, or, at least, an attempt to 
cation. On a review of all these 
K)king to the rule laid down by the 

I cannot come to the conclusion 
< case form any exception, such as 
r their Lordships, and as might, 
lary combination of facts, occur, 
nmunication, or attempt at oom- 
he established law by which this 



court must be governed, and it is of the last importance 
that this rule should be generally known, for the 
government of masters in subjecting a cargo to bot> 
tomry, and for tbe purpose also of warning those who 
advance money upon bottomry of the vital importance 
of making due inquiries. I must pronounce against 
the bond so far as it regards the cargo, and with 
costs. 



EXCHEaUEB OHAMBEB. . 

Reported by C. J. B. HaaiSLBT, Esq.. Barrlster-atrLaw. 

APPEAL FROM THE QUEEN*8 BENCH. 

Xov. 26, 1862, and Feb. 24, 1863. 

(Before Erle, C. J., Pollock, C. B., Williams and 

Keating, JJ., and Channell, B.) 

BeHN V, BUBNESS. 

Ship €ind shippinff — Charter-party — Situaiian of ship 

— Condition precedent — Warranty — Contract. 
A representation is a statement or assertion made 
by one party to the other, before or at the time of 
contract, of some matter or circumstanee relaiing to 
it. It is not an integral part of the contract, and 
the contract is not broken, although the representa- 
tion proves to be untrue, unless it vku made fraudu- 
lently, and except in the cases of marine policies of 
insurance. 
Whether a descriptive statement in a written instru- 
ment is a mere representation, or whether it is n 
substantive part of the contract, is a question of 
construction for the court to determine. 
A statement in a contract descriptive of the subject- 
matter qf it, or of some material incident thereof, 
when ifUended to be a substantive part of the con- 
tract, is genertdly regarded as a warranty or con- 
dition on the failure or nonperformance of which 
the other party may, provided the condition has not 
been partially executed in his favour, repudiate the 
contract in toto. 

By a memorandum oj charter-party, dated London 
l^th Oct. I860, the pU*s ship was chartered to the 
deft, as follows : ** It is this day mutually agreed 
between A. B., owner of the good ship or vessel 
coiled the M., o/420 tons or thereabouts, now in 
the port of Amsterdam, and J. B., of London, 
merchant, that the said ship being tight, staunch, 
strong, and every way filed and ready for the 
voyage, shall, with all possible dispatch, proceed 
direct to Newport, Monmouthshire," ^c. On the 
\bth Oct. the ship was at N., sixty miles distant from 
Amsterdam, and, under favourable cireumstances, 
would have reached Amsterdam in twelve hours 
more; but, in consequence of bad weather, <^c., she 
did not reach the docks there till the 23rd Oct. 
She discharged her cargo with all dispatch, and was 
made ready for sea, and without delay she sailed on 
the \%th Nov. and proceeded direct to Newport, 
where she arrived on the 1st Dec. The defi. re- 
fused to load the ship, and repudiated the contract : 

Held, that it vkis the function of the judge to construe 
the contract with the assistance of the surrounding 
facts found by the jury, and to decide whether the 
statement that the ship was in the port was a mere 
representation or an essential pari oft/te contract, 
and to direct the jury accordingly. 

And further (reversing the judgment of the couH 
beloto), that the statement in the present case was a 
condition, and that it was a substantive part ofthr, 
contract, the breach of which entitled the deft, to 
rqmdiate the contract. 

A charteT'party must be construed with reference to 
the intention qf the parties at the time it was made, 
and irrespective qf subsequent events, 

OlUve V, Booker, I £«. 41^, gotema lJ«a ca»^«^^.U 
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distinguishable from Dimecli r. 
/'. C. a 228. 



Corlett, 12 i/oo. 



This was an action for the recovery of damages for 
not loading the plt/s vessel pursuant to charter-party. 
The pleadings were to furm part of the cose. 

By memorandum of charter-party dated **■ London, 
the 19th Oct. 1860," the plt.'s vessel MurtaLan was 
chartered to the deft, as follows: — "It is this day 
mutually agreed between A. Behn, Esq., owner of the 
good ship or vessel culled the Murtahan^ of 420 tons or 
thereabouts, now in the port of Amsterdam, and Jamea 
Burness, Esq., of London, merchant, that the said ship 
being tight, staunch, strong, and every way fitted and 
ready foi the voyage, shall, with all possible dispatch, 
proceed direct to Newport, Monmouthshire, addressing 
to Messrs. G. W. Jones and Co. for entering and 
clearing, and there load in the usual or customary 
manner in ten days, at any one of the usual places 
freighter may name, a full and complete cargo of coals, 
wliich said freighter binds himself to ship, not exceed- 
ing what she can reasonably stow and carry over and 
■above her tackle, appareU provisions and furniture ; 
the captain to have sufficient quantity of coals on board 
■«t the port of loading for ship's use for the voyage, and 
have the same indorsed on bills of lading independently 
of the cargo, and being so loaded therewith proeeed to 
■Hong Kong^ or so near thereunto as she may safely get 
and deliver the same alongside any craft, steamer, 
floating depot, or pier named by the consignee. Notice 
to be given to the agent or consignee of the vessel 
being ready to discharge (the act of God, the Queen's 
enemies, riots and strikes of pitmen, tiro and all and 
every other damages and accidents of the seas, 
rivers and navigation, always mutually excepted). 
Tlie freight to be paid on the quantity delivered in 
accordance with this charter at and after the rate of 
60s. sterling per. ton of 20 cwt. in full of all port 
«liMrget>, wharfage, consulage, pilotage, Kamsgate and 
Dover dues, and to become due say one-third by char- 
iei er's acceptance at three months' date from the ftnal 
sailing of the vessel or ut owner's option in cash under 
discount at 2/. 10*. per cent., one-ihi»d by charterer's 
AccepUuce at six months, the charterers to insure the 
•mount and deduct the cost of insurance. The re- 
onaiuing une-third of the freight, less the cost of any 
«oh1s short delivered at port of final discharge and 
•after deducting such cost as may be advanced by the 
agent of the charterer for ship's use which the captain 
is at liberty to draw to the extent of 200/. on usual 
terms against captain's draft on charterer at ninety days' 
siglit, to iM) paid by charterer's acceptance at three 
montlis' drtte from the delivery to the charterer in Lon- 
don of a certiticate in writing, signed by the consignee, 
4)f the right imd true delivery of the cargo agreeably 
to bills of lading, or in cash under discount at 5 per 
cent per annum at freighter's option. The vessel to 
deliver as customary, and the cargo to be delivered by 
the captain and received by the consignee at the rate 
of not less than thirty-five tons a working day, weather 
permitting, or to pay demurrage at the rate of AcL per 
ton register per like day. The vessel to be addressed 
tu freighter's agent inwards only at the port of dis- 
charge free of commission, but paying 2 per cent, to 
charterer in Jx}ndon, same to be deducted from first 
payment of freight. Any claim of average to be settled 
according to custom at Lloyd's. A commission of 5 
per cent, on amount of freight is due by the owner on 
fligi.ing tiiis charter-party to David Brown, shipbroker, 
jL'jiidon, Hnd to whom the ship is to be addressed on 
■her r.»turii to London. Penalty for nonperformance 
■of litis .agreement, estimated amount of freight. 

The ship Martaban arrived on the previous 15th 
Oct. 1860 at Nieuwediep, at the entrance to the Great 
Nuord llollandische Canal on her way with a cargo 
fioiii Sourabaya to the docks of Amsterdam, which, 
xiiiJer /avoiirabJe circmnstances, she cou\d \iavQ leuc&i^d 



in twelve hours more, but in conseqimee i teg 
gales from the opposite quarter, and the aUnstf 
steam-tug power, she was unavuidablj pRmtedfaa 
reaching the place of discharge in the Aniak 
docks before daybreak on the 23rd of the ium Bail 
of October. Nieuwediep, the place vbcn ^ 
vessel was unavoidably detained bj ibe otoi' 
stances aforesaid on the said 19lh OeL, At 
date of the above recited memoraodoffl ofdHte- 
party, is a place in the direct cuurse of the laid itid 
to Amtiterdam, and is sixty-two Eoglidi miki {n 
that place, but is not within the limits of tbc pM^ 
Amsterdam. I 

The ship Martaban having discharged beroqi 
with all possible duipatch was immediately maden^ 
for sea, and without any delay sailed on the ICtkSn 
and proceeded direct for Newport parcoaut ti ih 
charter-party, and arrived there on the U bb 
following. Notice was given to the deft.'a agolt 
Newport on the 5th of the same December, tliat tisi) 
was ready to receive cargo, and on the 16th Dcb-ii 
stipulated lay days expired. The deft, oontinulij i| 
to the expiration of the lay days, aodafurva^ 
refused to load the ship. The pit. as soon aa ptiii 
thereafter, namely, on 20th Dec., re* chartered ^ 
vessel for Hong Kong at Newport with a eaip tf 
coals at a smaller rate of freight than the deft W 
agreed to pay, being at the time the highest U 
could be obtained, and thereupon the vaeelioni 
loaded with all possible dispatch sailed without iM 
for Hong Kong. 

The following statement was added at the «^ 
of the deft.'s counsel, and under protest bj the fv 
counsel : — 

Before the charter was made, the deft told the (^ 
broker, that he (tlie deft.) had a contract with the £«p 
Government to supply coals at Hong Kong, in Cin 
and that he was taking up the ship for the piir;«> 
fulfilling that contract. The deft did nutatateite 
thei-e was any limit of time for the performance di 
contract with the Government ; but he said ibenW 
been so much delay in the sailing of theskijiff 
viously taken up, that be would not take up anj *i* 
he was not certified were ready, or as near at po^ 
ready. 

The question for the opinion of the oouit a, »*•■ 
the words **now in the port of Amsterdam ** i» 
said chaiter-party, amount to a warranty, and i^ 
whether the position of the ship Martaba*, « • 
19th Oct amounted under the circumstaaoei ti» 
breach of that warranty. 

If the court shall be of opinion that the pit « • 
titled to recover, the question of damaga is Jo" 
referred to the master, and the judgment to he etf* 
for the pit for such damages, and coste of sait. 

If the court shall be of opinion that the p it.* * 
entitled to recover, then judgment of noUt fW 
with cosU of defence shall be entered up for tto * 

The declaration was upon the charter-partj, • 
alleged as a breach that the deft made deftf*^ 
loading the agreed cargo. The deft pleaded tail. ^ 
the time of miiing the said charter-partj, ^^^ 
material and essential part of the contract, J^ 
then situation of the ship was a material and «a«J 
part of the contract, as the pit and defu w^^ 
knew, and that the said sliip was not altto^^ 
the making of the said charter-party in "J*^ 
Amsterdam, of which the de/t. then had no ki»*^ 



or notice. 

Issue joined on this pica. 



The question in the court below w«j 
rds " now in the port of Amsterdaai " < 



**>* 



words 



a warranty ; and, if they did, whether tiK?**!^^ 
the ship on the 19th Oct., under the ^'^ffZ 
amounted to a breach ? and that court "J^^ 
^mau, J. diasentiente) that thewoidi didi***^ 
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hej thereupon gave judgment for the 
e were adverse deciBions on the point, 

1 Kx. 416, deciding that words de- 
ition of a uhip at the time of making 
amounted to a condition precedent, 
n-Utt, 12 Moo. P. C. C. 197, deciding 
^ the court below snggested that the 
)urt of Appeal shonld be taken. 
Af. White with him) for the deft— 

that the position of the ship at the 
:ing the charter-party was a material 
act, and the htatement inserted under 
., that, before the charter was made, 

plt.'s broker that he (the deft.) bad 

the English Government to supply 
ng, and that he said there had been 
1 the sailing of the ships previotisly 

would not take up any which he was 

ready, or as near so as possible, ap- 
lae. There was a period of four days 
date of the contract before the vessel 
erdam. Much of the chance of suo- 
rterers adventure depends upon the 
hip at the time the contract is made, 
t was the intention of the parties t — 
ateraent of the ship's position should be 

is not an expression without a defioite 
purport of such instruments is reoog- 
J supported by the courto : (^Cockhtm 
2. B. 809; Glaholm v. Hayes, 2 M. 
RLE, C. J.— Do you contend that all 
1 a charter-party are material ? Are 
teiial that which appears on the face 
It, or may subsequent events render 
icli would not otherwise be so ?] The 
!aholn v. ffat/es apply equally to the 
hip. 

oker, 1 Ex.416; 
(m Glehn, 13Q. B.632; 
'eldm, 4 Ex. 135; 
V. HickU, 6 Hurl. & N. 183 ; 
'boi-ne, 18 C. B. 144 ; 

Marshall, 5 Ex. 39.') ; 

V. WhUe, IOC. B., N. S., 850, 
ire felt by the courts to cairy out the 
parties. 
i V. Baines, 9 Ex. 523, was also cited. 

(Macl'ichlan with him) contra. — If 
ere iield to be anything more than 
istice of the case would be completely 
ot that the statement was a warranty 
jedenr, but that in case the intention 
shmld be frustrated by subsequent 
il be a sufficient answer. The remedy of 
osj*-aOticn, as laid down by Dimech v. 
P. C. C, witiclt is an express decision in 
They also cited 

Taylr, 8 Bing. 124 ; 
Uhin, 8 C. B., N. S.. 45 ; 29 L. J. 

Windle, 6 E. & B. 675 ; 25 L. J. 
^' Cur. adv. vull. 

eply. 

— The question in this case is, whether 
1 the charter-party that the ship is 
rt of Amsterdam ** is a ** representa- 
arrantv," using the latter word as 
1 ** coniition," in which sense it has 
^ars understood with respect to policies 
charter-parties. It may be expedient 
le consideration of this question by 
n into the nature of representations, 
g, a representation is a statement or 
y one party to the other, before or at 

contract, of ^ome matter or circum- 
to it. Though it is Bometimei oon 



tained in the written instrument it is not an integral' 
part of the contract, and consequently the contract ia 
not broken though the representation proves to be 
untrue, nor (with the exception of the case of policies- 
of insurance, at all events marine policies, which stand 
on a peculi<ir anomalous footing) is such untruth- 
any cause of action, nor has it any efficacy what- 
ever, unless the representation was made fraudu- 
lently, either by reason of its being made with » 
knowledge of its untruth or by reason of its being 
made dishonestly with a reckless ignorance whether 
it was true or untrue: (see Elliott y. Von GlehHp. 
13 Q. B. 632; Wkeelton v. Bardisly, 8 £. & B. 
232.) If this be so, it ia difficult to under- 
stand the distinction which b to be found in some or 
the treatises, as is in some degree perhaps sanctioned by 
Judicial authority (see Barker v. Windie, 6 £. & B1 
675, 680), that « representation, if it differs from the 
truth to an unreasonable extent, may affect the 
validity of the contract Where, indeed, the misre- 
presentation is so gross as to amount to sufficient- 
evidence of fraud, it is obvious that the contract would^ 
on that ground, be voidable. Though representations- 
are not usually contained in the written instrument of 
contract, yet they sometimes are. But it is plain that 
their insertion therein cannot alter their nature. A^ 
question, however, may arise whether a descriptive 
statement in the written instrument is a mere repre- 
sentation, or whether it is a substantive part of the 
contract. This is a question of constrnciion which the 
court, and not the jury, must determine. If the court 
should come to the conclusion that such a statement, 
by one party was intended to be a substantive part of 
his contract, and not a mere representation, the often- 
discussed question may, of course, be raised >vhether 
this part of the contract is a condition precedent, or 
only an independent agreement, a breach of which will, 
not justify a repudiation of the contract, but will only 
be a cause of action for a compensation in damages. 
In the construction of charter-parties this question has 
often been raised with reference to stipulations that 
some future thing shall be done, or shall happen, and 
has given rise to many nice distinctions. Thus, a 
statement that a vessel is to sail, or to be ready to re- 
ceive a cargo, on or before a given day, has been held te 
be a condition (see Glaholm v. Hayes, 2 M. & G. 257 ; 
Olioer y.Fielden,4 Ex.135; CroockewU r. Fletcher^ 
I H. & N. 893 ; Seegury. Duthin, 8 C. B., N. &, 45); 
while a stipulation that she shall sail with all convenient 
speed or within a reasonable time has been held to be 
only an agreement: (see Tenabochia v. Hiclie^ 
1 U. & N. 183 ; Dimech v. Corlett, 1 2 Moo. P. C. C. 1 99 ; 
see also Clipsham v. Vertue, 5 Q. B. 265.) But with 
resect to statements in a contract descriptive of the 
subject-matter of it or of some material incident, 
thereof, the true doctrine established by principle as 
well as authority appears to be, generally speaking, that 
if soch descriptive statement was intended to be a sub- 
stantive part of the contract, it is to be regarded as a 
warranty, that is to say, a condition on the failure or 
nonperformance <if which the other party may, if he is- 
so minded, repudiate the contract in toto, and so be 
relieved from performing his part of it, provided it has 
not been partially executed in his favour. If, indeed, 
he has received the whole or any substantial part of 
the consideration for the promise oc his part, the 
warranty loses the character of a condition, or, te 
speak more properly perhaps, ceases to be available 
as a condition, and becomes a warranty in the narrower 
sense of the word, namely, a stipulation by way of 
agreement for the breach of which a compensatioa 
must be sought in damages: (see Ellen v. To/tp^ 
6 Ex. 424; Graves r. Legg, 9 Ex. 709, adopting 
the observations of Williams, Serjt., in the case of 
Boon ▼. Eyre, in 1 Saund. 320 d ; ElUoU ▼. Von Glehn^ 
13 Q. B. 632.) Aooocdtn^ly^ if i^ %^««&^ \kB&%Va&^ 
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been sold with k warranty of ita quality ander such 
circnmstances that the property passes by the sale, the 
▼endee having been thus benefited by the partial ex- 
ecution of the contract and become the proprietor of the 
thing sold, cannot treat the failure of the warranty as a 
condition broken (unless there u a special stipulation to 
that effect in the contract : see Bannerman v. White^ 
10 C. B., N. S., 844), but must have recourse to an 
action for damages in respect of the breach of warranty. 
Bnt in cases where the thing sold is not specific and 
the property has not passed by the sale, the vendee 
may refuse to receive the thing proffered to him in 
performance of the contract on the ground that it does 
not correspond with the descriptive statement, or, in 
other words, that the condition expressed in the con- 
tract has not been performed. Still, if he receives the 
thing sold, and has the enjojrment of it, he cannot 
afterwards treat the descriptive statement as a cendi- 
tion, but only as an agreement for a breach of which 
he may bring an action to recover damages. In the 
present case, as the deft, has not received any benefit 
or advantage under the contract, but has wholly re- 
pudiated it, the question u simply whether on the 
true construction of the charter-party the court ought 
to infer thvt the statement as to the ship being at that 
date in the port of Amsterdam was meant to biB a sub- 
stantive part of tiie coutract or a representation 
collateral to it And this question appears to be pro- 
perly raised by the averment in the plea that the time 
and the situation of the vessel were essential 
and material parts of the contract On the trial of the 
issue joined thereon, it was no part of the judge's duty 
to leave to the jury any question as to the construc- 
tion of the contract, or the materiality of any of ita 
Btatementi. It was his function to construe the con- 
tract with the aid of the surrounding circumstances 
found by the jury, and to decide for himself whether the 
statement that the ship was in the port, supposing it 
to be untrue, was an essential part of the contract, or 
a mere representation, and to direct the jury to find for 
the deft, or pit. accordingly. The question, it would 
seem, might also be rui»ed by pleading the material 
circumstances (as wsm done in Gravet v. Legg, 9 Ex.) 
on which the deft relies as leading to the construction 
which the plea seeks t<> put on the instrument Unless 
one or other of these modes were adopted, the court, 
in case there should be a demurrer to the plea, or on 
an application for judgment non obstante veredicto^ 
would be precluded from taking the surrounding oir* 
cumstances into consideration in aid of the construc- 
tion. It is plain that the court must be influenced in 
the construction not only by the language of the in- 
strument, but also hy the circumstances under which 
the purposes for which the charter-party was entered 
into. For instance, if it was made in the time of war, 
the national character of the vessel is of such import- 
ance that a statement of it in the charter-party might 
properly be regarded a.s part of the shipowner's con- 
tract, and so amount inp to a warranty, whereas the 
very same statement in the time of peace being wholly 
unimportant, might well be construed to be a mere 
representation. So, if it were shown that the charter- 
party was made lor a purpose such that, unless the 
vessel began her voyage from the port of loading with 
her cargo on board by u certain time it was manifest 
that the object of the chnrter-party would in all 
probability be frustrated, the court might properly 
be led by this circumstance to conclude that a state- 
ment as to the locnlity of the ship, coupled 
with a stipulation that she should sail with 
all convenient speed, was a warranty of her then 
locality. But we feel a difficulty in acceding to 
the suggestion which appears to have been to some ex- 
tent sanctioned by high authority (!>ee Dimech v. Corfett, 
12 Moo. P. C. C. 228), that a Htatement of this kind in a 
cbMrter-purtj which may be regarded as a mere repre- 



sentation if the object of the charter-party be A 
practicable, may be construed aa a wunoty, if th 
object turns out to be froatrated, because tht ies - 
ment, it should seem, ought to be cuuitrBed »:i 
reference to the intention of the parties at tbet 'ci 
was made, irrespective of the eventa whi^ wtf :» 
wards occur. It is true that Id wmim rftl>'« 
where the question has been whether a st^ahtiMi 
a charter-party amounted to a conditiao, tb MS 
decided that question in the negative, and in m My 
took occasion to suggest tliat neglect or delsf tth 
part of the shipowner to execute his pait ti tkm- 
tract might be a breach of such an essential iti|di- 
tion ou his part as to justify the chartenr ii ti«ii| 
the contract as brought to an end therabf, yi ■ 
refusing on that account to perform his pat if i 
and further suggested that in deddiog vtethv di 
breach on the shipowner's part was of meh ii«» 
tial stipulation as that described, the eout uo^t^ 
vert to a fact whether such breach had fiwtalrfih 
whole object which the charterer had ia vi«f : (« 
/VcewoJi V. TViyfor, 8 Bing. 124; Terrgiedkt 
Hickie, 1 H. & N. 183 ; Dimeek ▼. Ourfatt, \tU 
P. C. C. 197.) But the court did not, we sppnW, 
mean to intimate that the fruatratioa of tha wp? 
would convert a stipulation into a condition if it 
not originally intended to be one. The qtww* « 
the present charter-party is confined to theittta^ 
of a definite fact, the pUce of the ship stthed«< 
the contract. Now the place of the ship at the (U» 
of the contract, where the ship is in foreigB jo^ 
and is chartered to come to England, maj b«w 
only datum on which the charterer can foond bii os- 
culations at the time of the ship's arriving at tki p* 
of loading. A statement is more or k«i»P 
tant in proportion as the object of thi 
more or less depends upon it For moat 
considering wind, markets and dependeot 
the time of a ship's arrival to load is an eaaaitw" 
for the interest of the charterer. In tli« «*J 
course of charters in general it would •* "•. * 
evidence for the deft, shows it to be actaallj » • • 
case. Then, if the sUlement of the place of theif 
is a substantial part of the contract, it mm t»» 
that we ought to hold it to be a conditiaenpia* 
principles above explained, unless we can fi«d»* 
contract itself, or the surrounding drcnmstincaSjWj* 
for thinking that the parties did not so wteni «» 
was a condition and not performed, it foliowi twt* 
obligation of the charterer dependent thereon «■»* 



his option, and considerations either of the 
him or of proximity to performance on the pB*"* 
shipowner are irrelevant; so that the ^*^"*. 
Gl»hoU V. ZTayM, 2 M. & G. 257, whewj 
stipulation in a charter of a ship to load at Wj 
was that she should sail from England on er JJ* 
the 4th Feb. (**to sail on or before the ^^^J' 
and the nonj-erformance of this condition. ^^^J^ 
charterer, notwithstanding the reasons alleged »•■. 
to justify the nonperformance. So in Otfirev.*fJ 
1 Ex. 416, the statement in the charier eft'J 
which was to load at Marseilles was, that ai«T 
" now at sea, having sailed three weeks aft"** , 
was held to be a condition for the reasons •^*'* *J 
And we would note that the marginal abatiadtf^ 
case states the stipulation to have bees ''■^ 
sailed three weeks ago or thereabonts." ^ ^ ''j^ 
ment had really been so indefinite, it ma; be A* 
court would have come to a different ^oodiai* 
think these cases well decided, and that they g^^ 
present case. We think that the decisioB in^^jfj. 
CorieU, in 12 Moo. P. C. C, doca not cooiiot w*JJ 
because it U immersed in tho specifie M {J* 



out SO as to be a precedent only for caiii w*^ 
analogous specific facts. The atatement ii A^.^TSr 
^ that the ship was ** now at andM ii t>> I* 
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arail to releaM the charterer, beoaoM 
le port in the dry dock, and although 
the fact that ahe was at anchor in 
lite, and indicated that she was readj 
.ruth the was in a dr]r dock being 
I completed for a month, yet ns the 
a, and was presnmed to have known 
nip, and also to hare known of the 
ot insist that the charter*partj was 
ed the ship to sail from Malta for 
at objection, his defenee on this point 
t below in a manner referred the case 
'or to say whether the decision shonld 
^Uive T. Booker, or Dimeek r. CorUU. 
1, for the reasons assigned, that the 
• T. Booker was sound, and that it 
tsion here; and wo are furthsr of 
holding we do not at all conflict with 
MMcA T. CorUUf as above explained, 
k we think that the judgment of tlio 
iiould be rcTersed. 

JudgmmU revtrMd* 
plt^ AikvrH and Morrit. 
ieft. Marim, Tkomoi, and BoUami, 



OF QJJJSBXP8 BSKOH» 

tror Troxpw»c, T. W. Saustdsbs, and 
EKTflLBT, Eaqa., BarristerMU-Law. 

«f(%, J/>rtf 28, 1863. 

PusT «. Dowis. 
-*Si^|Ni/ia<MMi — CondiiioH preetienL 
I upon a okarier-partjf wkick eo»' 
iwing Mt^imiaium, that ** the charterer 
1 fuUreaeh of the veeeel from bulk- 
tad, and load a fuU and complete 
d merchandite, and thereupon pro- 
y, and there deliver the said cargo, 
on whereof the ajfreighter ehall and 
the hire of the §aid veeeel the emn of 
on condition o/her taking a cargo of 

1000 tone qf weight tatd meaeuro' 
fie, pleaded, ** that the said vessel 
rould take a cargo of not less than 
tight and measurement, pursuant to 
tion, but on the contrary could and 
a cargo of very much less than 1000 
9nV* 

\rrer% that the plea was no answer to 
S the stipulation as to the capacity of 
ing a condition precedent, 
nurrer to a plea. 

»n was upon a charter-party, which 
lose : ** The charterer should have the 

I vessers bold from bulkhead to bulk- 
a full and complete cargo of lawful 
d thereupon proceed to Sydney, and 

said cargo, in consideration whereof 
mil and will pay for the hire of the 
im of 1530/. in full, on condition of 
irgo of not less than 1000 tons of 
isurement; payment to be made as 
ptain to receive the fxeight payable 

II of lading, and the b dance to be 
tailing, less three months' interest" 
xl, *^ As to so much of the declaration 
> balance, that the said vessel did not 

cargo of not less than 1000 tons 
Burement pursuant to the said condi- 

contrary could and did only take a 
oh less than 1000 tons measurement** 
tho pit, now appeared in support of 
d contended that although the want 
llegsd in tho plea may hava been a 

tie dafta nfiiiitig to ship the goods, 



or to reduce the damagss, or for a cross-aotion, it was 
no answer to the actioii, it not being a oonditioo we- 
oedent but merely a stipulation : that the inteoftieiia 
of the parties mnsi be collected from tho entire inatfii- 
ment, and that it «oald not have been intended hen 
that the pit sbooU be wholly disentitled to anythinir 
merely because the capacity of the vessel may haT» 
been slightly lets than stipolated for by tho ehaiier- 
party. 

Graves r. Legg, 9 Ex. 709, Parke, B.*s jndg- 
ment; 

Colter V. Pitwett, S Smith's Lead. Gaa. ; 

Behn V. Burgeee, 8 L. T. Rep.N. & 207. 

Btavere v. CurUng, 3 Biug. N. G. 356 ; 

1 Wms. Sannd. 820. 
Baylie for the deft 

Cocmuits, O.J.— We are agreed that owjndg* 
ment must be for the pit If this pasMga in tha 
ehartel^party b lo be read as a mere stipolatMn, thM 
the deft, might have a right either to bring a oroM- 
aoiion, or to a reduction of the damsges ; bat if this ia> 
a oondition preeedent, he would be r^^t in dispntiag 
the entire eUim. The deft, here had the benefit of 
tho greater part of the oonsideration, and he camiat 
say that ha ia to pay nothing whatever. Hia i 
if he has aQStained any damage^ is by a c 
or a rsduotion of damsges. It would be a straaga 
state of things that, having had the use of the vesaS, 
the pit is to recover nothing merely because the tonnage 
W88 not up to the msrk. I think that this is not a 
condition precedent, and that the plea is no answer ta 
the declaration. 

Gboxptov, Blackbvbh and Mbllor, JJ. oob- 
corred. Judgment/or thepiL 

Monday, May 4, 1863. 

OfPSMUKIM AXD OTHBR8 V. FrT. 



Pdliey of asewrane^— Particular average, 
A policy of insurance on a steamer stated that tho 
vakte should be taken as U.OOOil on the hmll and 
9000L on the machinery, 17.650^ average payabio 
on the whole or each, as if separately in m r e d . 
There wae also the usual memorandum that the 
ship and freight were warranted free from 
average under 3 per cent,, unless general or tho 
ship was stranded. While in harbour, at C, softer 
her cargo had been dischmged, the eteamer took 
fire. The fiames were uUimately extinguished, but 
not until the hull had been ettriously damaged, Tho 
machinery was not injured The expenses ooase- 
^pient on the accident were 377/. 12s. 6d,, the 
actual damage done to the hull ; 9L Os, Id,, the 
cost of the survey of the ship ; and 55t 5s. lOd, paid 
for extra labour in putting out the fire. 
The pUe, claimed to treat these sums m partieuler 

average, to be applied to the hull : 
Held, that, whether the two latter items were to be con' 
sidered as general or particular average, yet, as 
they were expended for the benefit of the hull and 
machinery generally, th^y must be apportioned g 
and that, as, adopting that calculation, the portion 
belonging to the hull would not, with the 
377/. 12s. 6d,, the actual loss, make 3 per cent on 
the vabte of the hull, the deft, was not litAle. 
This was an action on a roarioe policy of insuranea 
to recover a sum due as particular average. 

The declaration alleged that on the 6ch Deo. 185» 
the pits, caused to be made with the deft, a policy of 
insurance for the period of twelve calendar months, 
from the 24th Nov. 1859 to the 23rd Nov. 1860, on 
a steamer called The Baroness Teoco ; that the aaid 
vessel, Ac, goods and merchandise, for so much aa 
conoemed the assured, by agreement between tha 
assured and asanren, wars and aboald be vahMd at 
14,00(M: on the hull, 8000<i oath•BaahiMRl^W4MMu 
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avenge payable on the whole, or on each as if aepa- 
ratelj insured, and that the ship and freight were 
warranted free from average under 3 per cent., unless 
general or the ship were stranded. 

The declaration then allej^ed that while the pits, 
were so interested, and during the said twelve months, 
the steamer was on the llth Oct. 1860 injured by 
fire and perils of the sea to an extent exceeding 3 per 
cent. 

The deft, pleaded that the said ship was not by fire 
or perils of the sea injured to an extent exceeding 3 
per cent, within the meaning of the policy. 

The cause came on for trial before Cockbnm, C. J., 
at the London sittings after last Trinity Term, when 
the following facts were proved :— 

The plti*. are merchants, and the deft, a ship and 
insnrance broker carrying on business in London. 

In Nov. 1859 the pits, effected with the deft, the 
policy in question on the steamer The Baroneu Tecco, 
which traded between Constantinople and Porto in 
the Mediterranean. 

The steamer arrired at Constantinople on the 15th 
Feb. 1860, and having discharged her cargo, was 
moored between the bridges in the port. On the morn- 
ing of the 1 Ith Oct. a fire broke oat on one of the 
bridges, and in a short time attacked the hull of the 
vesseL 

The fire was eventually, by great exertion and extra 
assistance, extinguished ; but not until it had seriously 
damaged the hull and rigging of the vessel. The 
machinery was not injured. 

{t was further proved that 37 7(. \2t. 6d. had been 
expended in the repairs of the hall of the vessel ; 
9/. Os. Id, had been also paid for surveys subsequent 
to the accident, to ascertain the seaworthiness of the 
ship, and 55/. 5s, lOd. for the hire of extra labourers 
to assist in the extinction of the fire. The pits, con- 
tended, first, that all these sums constituted particular 
average, and that, as they amounted to more than 3 
per cent on the 14,000/. (the value of the hull), the deft. 
was liable. The deft., on the other hand, alleged that 
the expenses incurred in the survey and extinction of the 
fire were to be regarded as general and not particular 
avenge. They admitted, however, that if the sum of 
55£. St. lOd, was to be apportioned, the lam due to the 
hall would be 35/. 3«. 9d, 

The Lord Chief Justice was of opinion that the 
earns in question could not be considered as particular 
avenge, and directed a verdict to be enter^ for the 
deft., with leave to the pits, to move to enter a verdict 
far them, and that the court should be at liberty to 
dnw all inferences of fact. 

Edward Jtunes, Q.C. daring last term obtained a 
rale accordingly. 

No counsel now appearing to show cause, 

The Court called on Maclachlan (with whom was 
Edward James) to support the rule. — The sum in dis- 

fate should clearly be considered as particular average. 
t was expended in extinguishing the fire which was 
consoming the hull. It must be appropriated to that 
portion of the vessel, therefore, for whose benefit the 
services were required. In the Great Peninsula JRail- 
woj/ Company v. Saunders^ 1 B. & S. 41, it was 
deoded that particular average included not merely 
litees arising from injury to the subject of the insurance, 
bat also expenses incurred in relation to it ; and in 
Job V. Langton, 26 L. J., N. S., 97, Q. R, the Court 
held that extraordinary expenses incurred in getting a 
«hip afloAt and towing her into harbour were to be 
chaigod as a particular average on the ship alone. 
In 2 Arkiold on Insurance, 970, also particular 
avengB kit it defined to be a loss arising either from 
dama^.or from extraordinary expenditure necessarily 
inoocnd fipr the tola benefit of some particular interest, 
M^tbB fbip alono or the cargo alone. Here the 
MaU $ad matibumj most be reg^ed aa one, axk4 l^x« 



sum must be apportioned to the ahtp >ku~ Bi- 
referred slio to 

Pothier de TAssaranoa, No. 115, 161 ; ladto 
4 Eovlay Paty, 481. 

CocKBURir, C. J.— I aoa of opinion that tiii ndr 
should be discharged. I am inclined to tfaiT^k tlm tk 
claims in reference to which this qnestion hAi wun. 
are in the nature of general and not partictil*riTenFi 
bat it is not necessary to dedde the pomt T>w 
being two policies, one on the hall and the iibtf « 
the machinery, the whole of the damage sostabidh* 
been on the hull But tliis would not come up !« J p 
cent, which is necessary to entitle the atearrJ ifl i^ 
cover on the policy on the hnlL Bnt tbis da^^ 
having occnned to the hall, they pmy in aid tki 
traordinary expenditure consequent on the sedii 
This conaisto of two items; the one 55L bt^lOlk 
patting out the fire, and the other 9iL Oa. IdL, tbte^ 
of the necessary surveys after the fire had been at» 
gabbed. With regard to the former of theee twfr n^ 
the 55/. 5«. 10(/., only 35/. 9s. 9d, is doe to tkM; 
and I think that, as to the amoant of extfis^ 
expenditure for putting out the fire, that nim a li ^ 
that can be applied to the holL Even ooDod^M 
the extraordinary expenditara can be eoanted B^r j^ 
ticolar average, yet the warn of 55/. 5r. tOl » 
expended for the benefit of the vessel, toiai^i I 
hull and machinery ; and this being so, wbes jm^ | 
eonudering how much partial loss haa «xvm 
to the hull, yoa cannot include those a^ 
which are common to the whole vesseL Tb«M»«f 
35/. 3«. 9dL is not enough, however, to nmlu ^^ 
amount required to entitle the pita, to rtccTS, d 
they prey farther in aid the 9/. Ot. Idl ex|itDded« 
the surveys ; but granting that snch expeuei tm ^^ 
sary to ascertain the seaworthiness of ths ''^^ t. / 
under the head of partial loss, yet the tsme ^«(f 
applies to this as to the former item, tbiip <_^ 
essential to the safety of the ship, yoa ought ta ' 
bate the sum between the hall and the m^m 
according to the proportionate value which (^J^ 
to each other, and when that is done the ^f 
belongbg to the hall would when added not ^^ 
3 per cent., and therefore not make up tie *"«f 
claim. 

Cromftoit, J.— I am of the same opisioi' 1 • 
not think that it is necessajf we should p'a^^ 
consideration of the question, whether their stfi»i>^ 
stitnted general or particular average. AeoffiH* 
the contract embodied in the policy, **"'2a 
payable on the whole or each, but the ship vid»P 
are warranted free from average nnder 3i pej* 
unless general." Now here the only diiiawn* 
susUined has been the damage dosfl ^ ^■ 
hull. But that would not amonot ^ ^^ 
cent. The pits, therefore seek to add to it ^^ 
5&L 5s, lOd, ; but this sum being an «^P*** 
incurred in respect of the whole ship, vl>"|^^ 
particular or general average, mast be coapg** 
the whole, because there is nothing in it P*^^ 
the hull. The result of that if to add only 3^ ^^ 
a portion of the 55/. 5s. lOdl, which is stiU it<>* ^ 
cient. Then the pits, try to bring in the faTtb* *• 
of 9/., the costs of the surveys ; bat if tk*i i" " ' 
allowed at all it is to be allowed with '^b^"*^*Ju 
safety of the general ship, because it, likt V^^ 
item, is not expended with any special legsrit**'^ 
but in order to learn whether the whole '•*[!J^ ^ 
go to sea, upon which the safety of the iBt^^^^ 
much as that of the hall depends. M^*^ 
sum is compared with the whole vahie It ^^'^ 
enough to bring the loss upon the boll # ^Z 
cent., and the pits, therefore are iiot«atillai(«'r|^ 

Blackourit. J.— Under this poGqf tjTjT 
enter into an assurance on the hou m '^^^ZLa 
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follows a proTision that 17,650/. 
e payable on the whole, or on each, as 
insored. There is also the usual 

from average under 3 per cent, unless 
ship is stranded/* Now, the meaning 
BDt is, that the asttoranoe is on the 
' all purposes of avenge it may be 
insurance on the hull was in one policy, 
le machinery in another, entered into 
erwriters. The question then arises, 
ct of the memorandum which says that 
ranted free from average under 3 per 
leral or the ship be stranded? And I 
es immaterial to say whether the par- 
I were general average or not; for I 
bat the parties must be taken to have 
r expense incurred for the whole ad- 
tr it be general average or not, is to be 
purpose of this policy just as if it were, 
iry to decide it ; but I have a strong 
where there is a wilful loss incurred, 
made for the benefit of the whole ad- 
is general average, whether the same 
ties are interested in the subject of the 
at being so, no portion of the 55i!. 
)inion, be treated ss particular avenge 
le, so as to increase the loss to a sum 
cent. I do not think it necessary to 
I sum paid for surveys, as I think no 
b5L can be charged on the hull. I 
e, that the pits, are not entitled to 
le rule must be discharged, 
concurred. Jiids ducharged. 



? OF COMMON BENCH. 

!1KL TiioMA« EvAXH and W. 3IAYD, Etsqrs., 
liarriaterB-at-Law. 

idnesday, April 22, 1863. 

>8S r. Heriot and othArs. 

e — Plea thai vessel was umeaworthy at 

le of saiUng — Demurrer, 

for contribution for an average loss^ 

ufficient to allege in a plea thai the 

unseaworthg at the titne of sailing^ 

I average loss was occationtd by her 

orthy. 

Action for contribution to an average loss 

veasel belonging to the pit, called the 

t she was conveying a cargo of coals, 

the defls., from Sunderland to Singa- 
ilaration stated, *' that, in consideration 

at the request of the defts., had 
1 a certain ship of the pit. called the 
inderland, certain goods of the defls., 
»al8 to be conveyed in and on board of 
voyage from Sunderland aforesaid, to 

deifts. promised that they would con- 
ly their just share and proportion, in 

said goods, of any average loss that 
happen to the said ship or her tackle, 
niture, during the said voyage." The 
sd that an average loss did happen to 
lat the defts.' share of contribution was 

lefts, by their third plea pleaded " that 
ise was subject to a certain condition, 
I said ship should be and was seaworthy 
the commencement of the said voyage, 
id ship was not seaworthy ; " and for a 
he first count, **that there never was any 
) by the defts. to the effect in the said 
d.'*^ And further, " that the said ship 
thy at the time of the commencement of 
S but -was then uuseaworthy, and that 



the average loss was caused and occasioned, and arose 
and happened, from and in consequenoe of inch un- 
seaworthiness as aforesaid.*' 

To this plea the pit. demurred, on the ground that 
the ship being uuseaworthy was no answer to the plt.^( 
claim ; and to the third plea he replied, ^ that there 
never was any express condition such as in that plea 
is mentioned, nor did any facts or circumstances ever 
exist from which any such condition could be implied 
other than the carriage of the said goods of the defts. 
in the said ship of the pit" 

To this replication the defts. demurred, on the ground 
that the carriage of the goods of the defts. in the 
ship of the pit being for freight, such condiUon in re- 
stricUon of defts.' liability for general average can be, 
and is, implied. 

C. Pollock for the pit — The question arinng on the 
demurer to the replicaUon is, whether a mere under- 
taking to carry goods implies such a condition that 
the ship is seaworthy at the time of commenc- 
ing her voyage so as to prevent her owner from 
recovering for general average in case of proof of 
her being uuseaworthy, although he were ignorant of 
the fact Here the goods were taken on board in the 
ordinary way, there being no charter-party ; if there 
had been, the owner no doubt would have been bound 
to see that his ship was tight and staunch, and his 
own ignorance would not excuse him ; moreover, sea- 
worthiness at the time of the commencement of the 
voyage is not a condition precedent to the performance 
by the deft of hisoontract : (^Tarrabochiav. HicHs^ 1 H. 
& N. 187.) Then, even if the ship was uuseaworthy, 
the defts.* third plea does not show that the loss might 
not have arisen from some other cause. He also cited 
ByrUey v. Presgravt^ 1 East, 228; 
Charles v. Altin^ 15 a B. ; and 
AUian V. Homing, 11 Ex. 822. 

T, Jones for the defts. — ^The general loss is not 
disputed ; but the plea alleges that whatever that loss 
was, it was occasioned wholly by the unseaworthiness 
of the ship at the time of starting on her voyage. 
The pit has brought about the damage to his ship 
entirely by his own negligence, and therefore the defts. 
aie not liable. 

It was agreed that the demurrer to the replication 
should be abandoned ; judgment bemg for the defts. 
on the fourth plea. 



C0T7BT OF EXCHEQUER. 

licported by F. Bailet and H. Leigh, Esqrs., Barrlstert- 
at-Law. 

Wedmesday, April 29, 1863. 
Watson v. Pearson and othbrs. 

Pleading— Kepairs of ship — Agreement to charge 
reasonable sum — Charge of unreasonable sum — 
Obligation to tender — \9aiver of—Depewture, 

The declaration stated an agreement by defls, to re- 
pair plt,*s ship for a reasonable price to le charged 
by them to pit,, and upon completion to redeliver 
the ship to pit. upon payment of sudi price so to be 
charged. Averments, that the repairs were com- 
pleted, and pit, was ready and wUHngtopay defts, 
such price as aforesaid, whereof defls* had notice. 
Breach, that defts, did not charge a reasonable price, 
but demanded an exorbitant sum as the price of the 
said repairs, and gave notice to pit. tftat they would 
not redeliver the ship until payment thereof, and 
detained the said ship after she was completed until 
payment of the said exorbitant sum. Plea, no 
tender of a reasonable price or of any sum in 
respect thereof. Rq^Ucation, waioerqftke tender: 

Edi, on demurrer, that the dedaratiomwaagood and 
thepleabad By the terms qf the agrmnent^aaitfaed 
uithededaraii(m^ihAd^lA%xnt%\f9mA,yfk^^ 
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their bill ofrta^emaJIM ekargea^ andplL waa ratUved 
from the moe»tiijf ^f making a tmier: 
Bdiy al$o, that the repUaUioii was good, and not a 

dtparimre im svbttaitee, 
Umntf if it might not have been othertriee in the cote 

o/an implied contract onfy f 

DecUntion. — Seoond connt. That in connderation 
that the pit., at the reqaest of defta., had delivered to 
defta. a. ship of the pit to be repaired bj defta. for 
pit. for reward, to be paid bj pit. to defta., the defta. 
promised plL to repair the aaid ship for a reasoaable and 
proper price ia th^t behalf, to be charged bj them to 
y\\. ; and when the aaid repairs should be completed, 
to redeliver the said ship to plL npon pajment bj pit. 
to defta. of the price of such repaira so to be charged 
as aforesaid; and defts. repaired the said ship, and 
when tba said repairs were completed, and always 
hitherto, pit. was ready and willing to paj defts. for 
the repairs of the said ship sach price as aforesaid, of 
which defts. had notice ; jet defts. did not nor woold 
charge to pit or accept from pit. a reaaonable and 
proper price for the said repairs ; but, mider pretence 
of properly charging for the same, defts. demanded an 
azorbitant and onreasonable som as the price of the said 
repaira, and gare notice to pit. that nntil payment of 
that sum they woold not redeliver to plL the said ship ; 
and defts. detained the aaid ship from pit from the time 
when she was so completed for divers, to wit, six days, 
and until pit, in order to get possession of the said 
ship, was compelled to pay defts. the said exorbitant 
•nd nnreasonable sum, whereby pit not only lost the 
■aid smn of money, but also was deprived of the use 
of the said ship daring the said six daya, and was 
obliged to empby another ship for the purpose of sup- 
plying the place of the said first-mentioned ship for pur- 
posesfor which the said first-mentioned ship was intended 
by pit to have been and would otherwise have been 
employed. And pit claims 500^ 

Plea (7). That pit did not at anv time tender to 
defka. the reaaonable or proper price for the said re- 
pairs, or any sum of money in respect thereof, at any 
time before pit made to defts. the payment in the 
declaration mentioned, as they could and might and 
ought to have done. 

Demurrer to plea (7), and joinder in demurrer. 

Replication to plea (7), that defts. waived and dis- 
pensed with any such tender as in the said plea is 
mentioned, and dischai^ged pit from making any such 
tender. 

Demurrer to the said replication, on the ground that 
it was a departure from the declaration, and joinder in 
demnrrer. 

MelH$h, Q. C. (with him Oompton Button), for 
pit, in support of the demurrer to the plea. — ^The 
principal question was, whether the declaration 
was good; if it were, there was little doubt 
the plea was bad. There were two questions. 
First take it as a coant in contract, and, although 
tender might be necessary for pit to maintain 
trover or detinue for the' ship, it did not follow, 
where a valuable nrticlo like a ship was deliveied to a 
person to be repaired, that there was not a contract 
thnt he would charge a reasonable and proper sum for 
the repairs, and on payment thereof restore the ship. 
The declaration alleged such a contract, and it was for 
tlif jury. Here a preposterous sum was charged, and 
defts. refused to deliver the ship unless it were paid. 
The contract alleged was a reasonable one to have 
been made, and if the contract were as alleged in the 
declnration, the allegation of no tender was idle and 
irrelevant [Wildk, B.— The object of the declara- 
tion is to recover diamages for the detention of the 
ship.] No donbt [Bramwell, B. — ^The point is, 
whether we are to assume a contract that defts. would 
repair for a reasonable sum and inform yon of the 
nmount of it.] It was apprehsnded that was a reasoa- 



able assumption. As to the aeoond point, asaoniilti 
be oeoessary for pit to mako out m tendar, ora iB i |i— 
tion of tender, it waa submitted that tbe dtdn-ntSmwM 
dently showed a dispensation. It stated that tbeiffiB 
were done, and that pit was williog to mj for t(a; 
that is to say, a reasonable sam^St wlttch ddk& U 
notioe ; whereas defts., having auoh notiee, thupi u 
nnreasonable smn, and gave notice that mtil itea 
paid the ship would not be delivered. Kmfirii 
MondeU,2S L J. 303; Searjb r. Mergan,4M.k 
W. 270, 7 L. J., N.S.,324, Ex.,were aBtboiitisiB|dhl 
in plu's favour. [Pollock, C.B. — Itisnoi" 
of tender of a sum of money that a 
more.] But here deft, not merelj 
but said he would not give np the ship nnlssiitaB 
paid. As was said by Bramwell, B., giving js^Htf 
m Ker/ord v. Mondel/, the efieet of the iwigmt^ 
Parke, B., in Sear/e v. Morgnm^ was, that what •■ 
having two difierent cUims, or a lien, for teo £M 
causes, on goods, the one rightfU ead the ^ 
wrongfti], so eondncted himself as to lodiBiti H 
tender of the one amount woold be nogsloiy, k it 
pensed with tender. That was precisely spffioiUiii 
the present case. [MAimir, B.— The dieba« 
alleges readmess to pay, &C. What does thst imW 
Why, that pit had the money in his poebt; mi^ 
defts. say, *' We won*t take it or gif« ip tki # 
unless you pay this larger sum." Is pit tk« lif 
through the idle and useless ceremony of UMtfJi 
It was submitted he was not bound to do la 

Ragmond contra. — ^The law was notdiipst^l* 
the application of certain principles to tbt pati^ 
facU of the case. It was clear that a shipWlkU 



a lien ; dear also that, to get rid of it, Ums 
tender or diapensation ; and it waa sIsoMtaj Iv 
that, to complete the tender, the money bo>^^*I* 
dnoed — it may be for the reason, as |mt bj PM 
C. B., that the sight of the money maj pntei 
change in the deft's determination. [IIaxxd^ ^* 
Have you any authority for that?] DafU, «# 
Wrights, had at common law a r^ ^ 'f ! 
the amount was pud, and to retain tbt Aipi 
it was paid, or the lieu gotten rid of by diiii""'* 
If the owner wanted his Aip he might eitbff ^* 
exorbitant charge, and sne for the exctis is m^ 
had and received, or tender the proper sun ssd toj 
an action for detention. How far then bed «» 
common Uw right been modified by this ■F*^^!f 
tract ? It was an ordinary dbpute betwean s bd* 
and an owner. Malioe was ont of the qnestioe. v 
wrongful detention of the ship was the giA <^ 
declaration, for, as Wilde, B. had aaid, ^ ^f*^ 
an action of that nature ; but there was mtitf " 
show a wrongful detention. It was, m fu^i * . 
attempt to alter the legal relation of the ptftiM 
form and words and an nnnsn«l form of fika£tfr \P^ 
LOCK, C. B. — Can you maintam your dsnianir»" 
replication ?] It waa a departure. An sia«|J' 
tender was needful to support the deelsrrii«i*J 
replication of waiver was a departnrs. ['^''"f t 
Is not that something like a special dsnatnr^^ 
Q. B. had dedded in two recent oases thtt dfv^ 
was matter of substance : , 

BartUtt V. Welis, 5 L. T. Bep. N. S. •I'?!* 
B. & S. 836 ; 31 L. J. 57, Q. 3.; . 
^rtice V. Great Western BaUwag Oi^t^ 
L. T. Rep. N. S. 50; 2 B. & S. 4(ff;* 
L, J. lOl, Q. B. .u 

[Martut, B.— No doubt, where it ii » '• ' 
parture.] ^.^ 

Pollock, C. B.— I think the pit a ■^ 
judgment The declaration states that ^eft^H^ 
pit to repdr pit's ship for a r s as o nsh lt wH*^ 
price to be charged by them to pit, ^^ulLs 
repairs should be completed to iedtl*f'f!Jj 
, pit npoo payment by pit to thamef thf^* 
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» lo be diarged as aforesaid. It was for 
hili., tinfefore, to deliver a proper bill of their 
'aa a oaa bl s oharges to pit ; and if they failed to do so 
ilL was Bol bonod to make oat a proper bill himself; 
md if that be so, be was nnder no neoessitj of making 
s tender. We most tske the oontract as stated in the 
i e el a rati on to be tme. Pit. is entitled to onr jadg- 
■ent on both demnrrers, both to the plea and to the 



ABTor, B.— I am of the same opinion. I think 
Ae matter is settled by the fact that this was matter 
if eiprsss eontract, and we mnst look at the way in 
i^iidi the oontract is stated in the declaration. We 
4» not' know bat that there was a eontract m writing 
is the rery words of the agreement set ont in the 
-Maratbn, and if that were so, then Mr. Hellish is 
^t Bot defts. shoald, I think, mist any at- 
tapt to amend which may possibly be made at the 

Bbaicwell, B.— I concur in the opinion that has 
Im expressed, that onr Jodgment should be for the 
#lt. There is an express contract alleged in the 
-waration sufficient to support the action, and to 
llhieh the plea oomttitntes no good answer. Suppos- 
^^t however, this were an implied oontract only, then 
tks dedaration contains no allegation of waiver of 
^■ider. Mr. Baymond for the defts. has cobtended for 
« diflerent meaning to the words from that which the 
pit pnta upon them and which the court have adopted. 
^ to that, I mnst say I think they ought to be con- 
ttnied to have the same meaning at the trial as here 
te-dsy, and that any amendment by pit. at the trial 
Aonid be resisted. 

WiLDB, B. — ^I am of the same opinion, and thmk 
tttt onr judgment should be for pit I may aay that 
tte Lord Chief Baron has exactly expressed my 
ophikm. The plt*s difficulties will, I think, com- 
ttenoo at the trial 

JudgmetU far pU, 

Attorneys for pit., Chester and Vrqvhart^ 11, 
BtapleVinn, agento for Holden and 8on^ Hnll. 

Attorneys for defts., CutUiffe and Beaumont, 43, 
Clumoery-lane. 

ADMTEtALTY 0OT7BT. 

Reported by Bobsbt A. Pbitcua&d^ D.C.L., Barrinter-at-Law. 

Wedneedojf, April 1, 1863. 

(Before the Bight Hon. Dr. LusHCfOTOV.) 

Thb AarbsEW WiLSOir. 

Sahage^ Appeal Jirom award ofjuttiee$—Sum in 

diipute. 

t%e mfomng of the words "nm in dispute** in ike 

4BAtk section of the Merchant Shipping Act 1854 

is not to be iimiied to the sum awarded hf the 

h is the duly of the Court of Admiralty, on such 
appeals, not to interfere wUh the award of the 
justices, except in extreme casts. 
On an apoealfrom an award ofjutticee, the sum of 
241, allotted hy them on a claim for salvage services, 
held insufficient, and a further sum of 20(. and 
costs gisen. 

This was an appeal from an award made by two 
S^tices of the peace at Lowestoft, upon a claim for 
^vage brought by the owners and crew of the steam- 
^Og Ifinnet against the vessel Andrew Wilson, It 
appeared that on the 2l8t Dec 1862, the Andrew 
tViZfon, a schooner of 76 tons, whilst on a voyage 
IVom Inverkeithing to Bruges, was off Lowentofc 
harbour ; the wind was strong from W.N.W., flying 
^>oat in squalls to N.E. ; that the Andrew Wilson, 
^hen abont half a mile from Lowestoft Harbour, 
foisted a iraif, to which the tug responded, and was 
^igaged by the master of the Andrew Wilson to tow 



that vessel into Lowestoft Harbour, which she did after 
experiencing some difficulty, owing to the parting of 
one tow-rope and securing another. For these servicer 
the justices awarded 24^, indnding 41^ for expenses ; 
and from this decision the present appeal was brongbt. 
The value of the property was 400t, and it transpired 
from the proceedings that in conseqnence of the state 
of the weather the tug had employed six experienced 
beachmen, in addition to her ordinary crew of four 
hands. 

Deane^ Q.C. appeared for the apps. 

The Queen^s Adoooate for the resps. 

Dr. LusiuiroTosr. — The first question which the 
court must decide is, whether or not the court has 
any jurisdiction nnder the 464th section of the Mer- 
chant Shipping Act 1854, inasmuch as the sum of 
241 only has ^n awarded by the justices. The ma- 
terial words of that section are : — ** If any person is 
aggrieved by the award made by such josUces or sucli 
umpire as aforssaid, they may, in England, appeal to 
the High Court of Adminlty of England ; but no sucii 
appeal shall be allowed unless the sum in dispute ex- 
ceeds 502." There may be somo obscurity in the 
language of this section, but I am of opinion th^t tiie 
words *' sum in dispute " must not be limited to the 
sum awarded by the justices. If the Legislature hsd 
otherwise intended, if the expression ** sum in dispute *' 
was intended merely to refer to the sum allotted by the 
justices, I cannot but think that the section would have 
been differently worded — that no such appeal should 
be allowed unless the sum awarded should exceed 50/. 
I am fully sensible of the inconvenience of allowing 
appeals of this nature, and that it is the duty of this 
court not to interfere with the awards of justices 
except in extreme cases, and unless the reward so 
given be altogether insufficient In this ease the steam- 
tug which performed the services is of the vilue of 
1800/L, and in addition to her ordinary crew of four 
hands, the master had on board six experienced beach- 
men, who of oovse must share in the salvags^remu 
neration. It is admitted that the services were well 
and efficiently performed, and bearing in mind that, 
though not a hurricane as deposed to by some of the 
witnesses, there was nevertheless a violent gale at the 
time, that many other vessels had hoisted Ugnals 
of distress, and that the Andrew Wilson had only a 
small kedge anchor left, I cannot but thuik that her 
danger was oonsiderable. I am therefore of opinion 
that 20^ in addition to the sum awarded by the justices 
is only an adequate remuneration. The salvors aro 
also entitled to their costs. 



AprU 16 and 2\, and M(^ IS, IS^. , 
Thb Eubopa* 
Damage — Subsequent sale — Lien — Laches^ 

If reasonable diligence has been used and the proceed- 
ings are had in good faith, the lien in respect of 
damage may be enforced, into whose soever possession 
the vessel that has done the damage may come: (The 
Bold Buccleuch, 7 Moo. P. C\ C. 261 , followed,) 

Reeuonable diligence is implied, not in the doing of 
everything possible, but in the doing of that which, 
under ordinary circumstances and with regard to 
expense and difficulty, conld be reasonably required. 

Sembls, that fraud committed by the owner of a 
vessel would not affect an innocent purchaser from 
him. 

Collision off Gibraltar in Nov. 1859 between the E. 
and I, Action entered against the E. in Feb. 1860. 
Throughout that year the pits,, by themselves and 
their proctors, made great exertions at considerable 
expense in watching for the EJ's arrival at 
a port in the United Kingdom, In Jan. 1861 
the proctors employed a person Qo^om tbrfiii -U. 
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toof to in^aect daily the Hits m variaut neios^ 

jM^>en of vessels enttrlng inwards and ouitoards) 

to keep a tpateh for the E., and the pits, 

and their proctors also Jroin time to time kept 

similar watch. In Noo, 1861, Ihs E, for the first 

time since the collision came to this comUry and put 

into lAverpool^ where she was advertised four times 

for sale and sold to one of the defts.^ who sabse- 

^gueniljf also sold certain shares to the other defis. 

TheE.l^ Liverpool in Dec. 1861, returned there 

in June 1862, stayed till July^ again sailed and 

returned to Liverpool in Jan. 1863, when she was 

arrested in (he action entered in 1860 .* 

*£leld^ that the claim of Ue pits, had been pursued in 

good faith and with reasonable diligence. Vessel 

condemned in the damage and costs. 

On Dec la, 1859, the pit's Tesiel the Integrity, and 

•the Ewropa, then belonging to Alexander McDougall, 

of Maitland, Note Sootia, came into oolliid in off Cape 

•St. Vincent, and the Integrity waa thereby annk and 

■lost. Tlie pits, having inatmcted their proctors, 

^ej instituted a cause of damage in the month of 

J'eb. 1860, and in their endeavours to enforce the 

daim, at once communicated with their agents at 

<)Kbraltar with a Tiew to arrest the vessel on her 

passing through the Straits, and on subitequently 

^hearing that the vessel was bound for Falmouth with 

the option of calling at Pljmouth or Queeustown 

-caused warrants to be issued and sent to those 

plaooa, and throughout the year 1860 thej oonsUntlj 

searched Llojd*s lists, and the lists in the TVmes and 

Mipping Gazette of vessels entering inwards and 

^outwards. The vessel never came to EngUnd during 

the year 1860, and in the month of Jan. 1861 the plis.' 

proctors employed a Mr. Paddle, whose duty it was to 

inspect daily, for other purposes, the above-mentioned 

licts, to keep a vigilant look-out for the Europa's 

.oming to this country, and to report the same to 

them aooordmgly. The secretary of tlie underwriters 

by whom the Integrity had been insured ahio from 

'time to time searched the Times and Shipping Gazette 

newspapers in order to discover the whereabouts of 

•the Europa. 

On the 8th Nov. 1861 the Europa put into Liver- 
pool, was advertised in the Liverpool Telegraph of the 
a9tb, 20th, 21st and 22nd Nov., for sale, and was sold 
on Nov. 28th to the deft., who subsequently transferred 
half his interest to other perw>bs, the other defts. in 
this cause. Large sums of money had from time to 
time been since expended in repairing, and improving 
the value of, the vesseh 

On June 22nd 1862 the Europa again put into 
Liverpool, discharged her cargo, reloaded another cargo, 
and sailed on the 22nd July following. On the 10th 
Jan. 1863 she again arrived, and on the 14th of that 
month was arrested in the suit instituted by the pits, 
in 1860. 

The pits, in their petition alleged the facts respect- 
ing the collution, 4md that the bUme was imputable 
aolely to the Europa and thoee on board thereof, and 
the deft8..in their answer alleged the circumstances of 
the delay in the suit, and, without denying that the 
collision toek place as alleged by the pits., pleaded that 
they (the defts.) were, in consequence of the laches of 
the pits., unable to ascertain the tmth respecting the 
^)o]lision. Subsequently on the 24th March la»t the 
•defts., on motion, applied to the court that the qnedtion 
uri^iing as to laches should be first disposed of, and that 
tliey should afterwards be permitted to pleud to the 
merits ; but the Court rejected the application. 

At the hearing one witness was examined to prove 
.tlie facts respecting the collision, and certain other 
witnesses were called to account fur the absence of 
corroborstive testimony. 

The following are the cases whidi were relied upon 
ia the cowne of the argameni:-^ 



The Bold Buccleuch, 7 Moo. P. C. 
Notes of Cases, 24S ; S W. Bob 
L. T. Rep. 235 ; 

The Nestor, I Sumner (American) Bf\ 

The Druid, 1 W. Rub. 399 ; 

The Nymph^ 1 Swabey, 87 ; 

The Royul Arch, Ih. 61 ; 

Farrow v. Reu, 4 Beav. 18 ; 

CoWins V. Archer, 1 R & M. 284 ; 

Hewitt V. Loosemore, 9 Hare, 449 ; 

Hoberts v. CVq/2, 24 Beav. 223 ; 

Colyer v. Finch, 5 H. L. Cas. 905; 
515 * 

Hunt v! Elmes, 28 Beav. 631 ; 3 L T. 
796. 
Milward^ Hannen snd Pritchard sppean 
pits. 

Brett, Q.C. and Potter for the defts. 
Dr. LusuiMOTOX.— This is a claim ford 
collision, and is brought by the owners of tht 
The collision took pUce on the 13th Dec 18& 
St. Vincent The action was originallj ( 
Feb. 1860, but the warrant of arrest was n 
Feb. 1863. With regard to the collision it 
is no defence. On ex parte evidence, indeed 
necessarily came to the conclusion that tl 
was to blame. The defence is, that the / 
changed hands ; that Mr. Dean, the present 
purchased her at Liverpool in Nov. 1861, afi 
been advertised for sale ; that subsequent]; 
sold shares in the vessel to various pensooi 
sailed for I^gos in Dec 1861 ; that she i 
Liverpool on the 22nd June 1862, and saile 
Vera. Cms on the 22nd July ; that the deft 
and those to whom he sold shares, had d( 
the present claun ; and the defence charges 
the part of the present pits. The pits, replj 
all the measures they pursued to discover 
the vessel ; the defts. rejoin by pleading thi 
the arrival and departure of this vessel a 
were publiahed in the Shipping Gazette, T 
to be decided by the court is, whether t 
lost his lien upon the ship by reason 
gence and laches. It is settled la 
just claim for damage constitutes a 1 
the ship doing the damage, and that 
may be enforced where there is no impr 
or laches. The law is laid down by tl 
Committee, in the case of the Bold Buctku 
in the following words: "This rale, 
simple snd intelligible, is in our opinion 
to all cases. It is not neoessaiy to say thai 
not indelible, and may not be lost hj ne, 
delay where the righU of third parties may 
mised, but where reasonable diligence is n« 
proceedings are had m good faith, the U 
enforced into whosesoever the possession the 
come.'* Looking at all the circumstances o) 
and remembering the lapse of time Mnce t 
action arose, the court has to consider wb( 
regard to the judgment in the Bold Buecleu 
principle there laid down, the right to enfoi 
is barred. That this claim has been pnisiv 
faith I have no reason to doubt; the sol 
therefore is, has there been reasonable dilige 
the expression of the Judicial Comouttee. 
lapse of time must, I conceive, be an ingrc^ 
these cases, it is not said in tlie coarse of 
ment that time alone will be fatal to the di 
first consideration is, what has been done bj 
what to prove reasonable diligence. The owi 
vessel damaged is Mr. Bichai^ residing at 1^ 
ill North Wales; he could have raj^Sm 
means of ascertaining where the tkifj 
damage, and belonging to Nova Scotia, sif 
^va foceli^ trade, waa to be fooxid, m 
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wiion oonUined in the Skipping Gautte^ in fiot 
'a list. H« did tbst which was both necessary 
right under the drcnmstances, be imme- 
f commnniested with the underwriters who 
insured the lost Tessel — those most in- 
ed in discovering the aggressor, and ob- 
g payment of the loss. I think that Mr. 
rds was entirely jostified in the coarse he pur- 
It was the best course for the attainment of the 
* in view. At the same time I must obsenre that 
nderwriters must be con^dered his agents in this 
If, and if there was any laches on their part, or of 
employed by them, the claim against the ship would 
ccted thereby. I think Mr. Richards is fully ac- 
rd of any personal laches. He did sll in bis 
% by constant reference to the Skipping Gauttt 
etting the underwriters in motion. Next, let me 
ler the conduct of the insurers. Mr. Barrow 
be secretary to the company. I do not think it 
lary to go, in detail, into an inquiry of all the 
ires he pursued or the correspondence he carried 
I really am at a loss to conoeiTe how Mr. Barrow, 
nt at Port Madoc, with no more information than 
ibtained from the protest, oould have done more 
lie did. He swears, that during the whole time 
mtinued anxious to find the Tessel if he could ; 
he did all in his power to find her. He nerer 
the names of the owners, but only that she be- 
I to Nora Sootis. But farther comment on 
Barrow*s eridenoe b unnecessary, because he 
red the charge of making the necessary inquiries 
Messrs. Pritdiards, the proctors. A wiser mea- 
ts oould not have adopted, because these gentle- 
resident in London, had much more ample means 
iking the necessary inquiries succsssfuUy, and he 
a right to rely upon their experience in those 
rs. I must say that such reliance is most fully 
ed by the conduct pursued by those gentlemen. 
ries were made at Qlasgow, bMause the ship had 
from a Scotch port to Gibraltar ; there was a 
pondence; warrants were taken out to be senred at 
mth and Falmouth, where there was resson to 
t the ship would touch, and measures adopted 
tain her if she should come to Irelsnd. With 
it to inquiries in London, I have no hesitation in 
ising my opinion, that Messrs. Pritchsrd did 
more than could reasonably be required of them, 
■r especially to their personal attendance at 
's, and the serrices of Mr. Charles Pritchard. 
mire the attainment of the object in view at a 
lable expense, Messrs. Pritchards employed 
*addle and another clerk. It would answer 
mrpose to enter into a particular ezami- 
I of the correspondence; it all tends to 
that great efforts were made to discover the 
. Whether the destination on one of the yoyages 
vilfully concealed or misrepresented in order to 
re, cannot be proved. The calling at Falmouth 
the vessel was going from Franoe or Spain to 
imbaoo, certainly appears very suspicions, but 
s not of much importance as to the issue in this 
I be<»use, even if fraud was committed upon the 
ksl owner of the vessel, it would be difficult to 
3st it oould affect an innocent purchaser. In 
Br to this case on behalf of the pits., it is 
td there are many circumstances which show, to 
3t phrase of the Judicial Committee, that reason- 
^igenoe was not used. First, it is said that 
3g was done at Nova Scotia, the country to 
the vessel belonged. The fact is true, but I 
the inference attempted to be drawn from it b 
OQt. Certainly it was not incumbent on the 
> aend the iritnesses over to Nova Scotia and 
tlM owners penonally. There b no evidence 
>• sUp bsnslf was tbsre ; and, indeed, if it was, 
"^ if ths plti. knew it, I could attribute very 



little weight to such fact. As to a personal action^, 
I would observe that the question stated by ths 
Judicial Committee is, whether there was reasonable 
diligence in enforcing the lien — not whether a personal . 
action might not be brought, as it certainly could have 
been, and, indeed, was brought in the case of the BM' 
Buccleugk in SootUnd. The next fact is, that this • 
vessel has, during the time which has elapsed since 
the damage was done, been twice at Liverpool. It is 
contended that by due diligence these facts might 
have been ascertained, and the vessel arrested. It 
ceruinly b possible that, by the employment of an 
agent at Liverpool, such agent might have db- 
covered the yessel; it b possible that by a mor» 
accurate examination of Lloyd*s lists the same dis- 
covery might have been made, notwithstanding that the- 
name Eitropa b a common name— not less than six . 
vessels bearing that same appellation — notwithstanding^ 
too, the change of master. All thb b true, but the real 
question is, whether all this b requisite to be done t»- 
preserve the lien on the ship ; whether it b requbite^ 
for such purpose for the pit. to have an agent in several 
of Uie principal poits of thb kingdom, snd incur the 
expenses consequent thereon. It must be admitted^ 
that something more might have been done, and in 
almost every poesible case it must be so. I have to 
decide whether what has been done constitutes reason- 
able diligence ; and the meaning of such expression b 
not the doing of everything possible, but the doing of 
that which, under ordinary circumstances, and with, 
regard to expense and difficulty, could be reasonably 
required. I am of opinion that the acts done by the 
pit. and his agents do constitute reasonable diligence, 
and I must give judgment accordingly. I regret that 
this loss may full upon the defts. who are innocent ; 
but the law of thb court is not peculiar, it is still more 
urgent on the continent : the maxim b cavtat emptor 
as to all legal liens. I must pronounce for judgment 
in favour of the pits. 

Milward. — ^A question arises ss to costs. 

The Court. — It is a case of damage ; costs always 
follow in a cause of damage. 



SALVAGE AWABDS. 



N.n.— The following is an abrtract of aU the Salvage Awards 
made «ince the date of those of the preceding twentjr years^ 
now in course of publication in the MarUinu Law Ctues. 



{Continued from p. 252.) 
The barque /cm, 729 tons, from Quebec for London, 
with a crew of eighteen hands, foil in, on the 15th 
Nov., with the iron half-clipper ship Marg Rogeraou, 
388 tons, which was two-thirds laden with coals, dis- 
masted and derelict, in about N. lat. 49 deg. and 
W. long. 31 deg. 30 min., all her spars being gone, 
except the mizen-mast and bowsprit, and with a siron^ 
Ibt to port. One after hatch was gone, and the after 
hatchway was exposed to the sea. There was* about 
14 feet of water in the hold, and the starboard pump - 
was choked. The master of the Ion and four men 
boarded her, and subsequently four more hands were 
sent to assist at her pumps, and they, with the ma."»ter, 
soon after left, leaving the mate in charge. The Jon 
took her in tow, and, after experiencing heavy weal her, 
during which the ship came in contact and damage was 
done to the Ton, whereby she wade much water on the 
port tack, and, after casting off the Maty Rogerton, 
at different times, from the severity of the gales, ulti- 
mately succeeded in bringing her to Falmouth, on iho 
4th Dec Value 2300t Tender of 971 iL Us over- 
ruled. Court awarded 11S5IL, to be apportioned as 
follows: owners, 3001.; master, 200/.; mate. 150/.;. 
men on board, 40/. each ; other men 25/. each : (Tke 
Mary Bogtnon, Skipping Gazette, Feb. 24, 186^.) 
The brigantUM Clbimpion^ \Vl Vsw^ \i««a% \sn. w 
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damaged state and water-logged, the master and crew 
were taken out of her by the Portheawl lifeboat, and 
she was left riding between the Skerweather Sands and 
Sker Point in that condition, and with her foremast 
carried away. The steam-tag Donna, 47 tons, took 
the Ckampion in tow, the crew of the Champion 
having boarded her, and nltimately conducted her to 
Swansea. Value, 1300/1; award, 250t : {Tht Cham- 
jMon, Shipping Gazeiie, March 3, 1863.) 

The screw steamship Cumberland, 406 60-100 
tons, when near the Spom, fell short of fuel, and 
upon the engmes being stopped set sail, and upon 
pnmping she was found to be leaking. Sesing rockets 
discharged, the screw steamship Iron Era came up 
and took her in tow, and finally conducted her to the 
Bull Sand buoy, in the Humber, and then left her to 
prosecute her Toyage. Values estimated by salvors at 
16,000iL, and by owners at 12,000/. ; award, 300/. 
ine Cumberlamit Shipping GazOU, March 3, 1863.) 

The ship John Ife^tdl was asvisted off a reef in St. 
Ann's Bay by the barque Wilton, The senrioes were 
«f short duration, and were not attended by danger. 
Value, 16,000/. A tender of 150/1 was made, which 
the court overmled, and awarded 250/L (7%e John 
Magall, Shipping Gasette, Jan. 20, 1863.) 

The barque AVua Kineh, 405 tons, struck on the 
Longships Rocks during a thick fog. The screw steam- 
ship Augusta fell in with a boat containing the 
master, his wife and the crew of the Eliza Kinch, 
they having left her, fearing ahe would founder. The 
Augusta then proceeded to the barque, and having 
taken her in tow, conducted her with some difficulty 
to Falmouth, owing to the quantity of water in her 
and the state of the weather. Values, 2250/.; 
tender of 400/1 pronounced insufficient, and 600/. 
awarded: (7%e Eliza Kinck, Shipping Gazette, Jan. 
SO, 1863.) 

The ship Philadelphia broke adrift iu the Mersey, 
and got aground off the Bramley Moore Dock, where 
the Constitution came to her assistance. At the time 
there was a terrific gale from the N.W., and the tide 
was flood. The Philadelphia then drifted np the river, 
thumping against the different piers, until she was 
eventually brought up about half-way between the 
entrance to the Waterloo Dock and the Prince's Land- 
ing Stage, and was there docked by the four tugs, 
Constitution, Enterprise, Brother Jonathan and United 
States, Value, 12,800/. Court awarded the Constitu- 
tion and Brother Jonathan each 500/., and to the 
Enterprise and United States eAQ\x 100/1 50^ awarded 
to the Constitution for damages : (JThe Philadelphia, 
Shipping Gazette, Feb. 4, 1863.) 

The barque Freedom was got off the Tongue Sand 
by two luggers, and was assisted by them to a place of 
safety. Value 8000/1 ; 700/. awarded : {The Freedom, 
Shipping Gazette^ Feb. 17, 1863.) 

U. M. lighter Rochester, 154 tons, when off Dnnge- 
nesB, owing to a strong breeze from the westward, 
lost her maingaff and sprang her bowsprit. When off 
the North Foreland she mtAe a signal for assistance, 
to which the steam-tug Electric responded, and being 
engaged by the master of the Rochester, towed the 
Rochester into the Camber, where she arrived between 
eight and nine o'clock on the morning of the follow- 
ing day. The tug experienced great difficulty in the 
performance of the services owmg to the severity of 
the weather. Value, 4000/.; award, 400/1: (JThe 
Rochester, Shipping Gazette, March 26, 1863.) 

The ship Magnolia, 648 tons, after passing Sharp 
Peak Point in the Biver Min, in trying to tack to the 
northward, missed stays and took the ground, although 
the starboard anchor, with thirty fathoms of cable, was 
at once paid out, and the sails were furled. From 
this position she was rescued by H.M.'s steam gunboat 
Bardy, and was subsequently taken in tow an<l 
juaeho/if d in a safe position. The services ksted three 
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days. Value, 2200/1 ; award 9O0L : (71s ifa^ 
Shipping Gazette, March 26, 186S.) 

Information having been received at UmfS^H 
ship being.in distress, the steam-tiig Crmimfmk 
search of her, and discovered the ship MitefCtssk 
heading for the West Hoyle Bank, doas fasabdoiAr 
starboard tack. The master of the Crmzsrmaiis _ 
was in danger of going on the bank if sIm faptkr 
course, was ordered by the master of the lUpUft 
his hawser ready, and the master of the tegaUt* 
to those on board the ship to bear nond, eosaUf 
it to be the only dianoe of the ship goiog oe tki Wb 
Having come round the Crmiger went ip liteli 
take her in tow, but as her matter wishsd \swk% 
bargain with the master of the tog to tow \ks^\s 
Liverpool, which he refused to do^ eonsidmghiM 
already engaged on salvage terns, thi Omf 
ultimately left the ship, as the tugs BraAerJ^ 
and United States arrived, the (brmsr ' 
on board. The Brother Jonathsm 
first employed to assist the ship into 
the United States was afterwards dirseted is aiAr 
Brother Jonathan, The tugs took the sUsisli^ 
and finally conducted her to the Gobinrg Deck, Of^ 
riendng some difficulty on tbetr way, ss thsj sHiii 
from the violence of the north-weat wind sai hmf 
sea ; the weather being so bad, the pilot cseU art Ir 
put on board the ship, and because the fiMi if H^ 
sea caused the tugs to come into oolfisiaB, whlitl^ 
United States wss endeavooriog to gat attaobitolhr 
Brother Jonathan, Value, 11,160l ; award, llNLr 
{The Pride of Canada, Skipping GanMi,A|dli 
1863.) 

The ship Loodianak, in Jaa. 1862, beiig '^w-^ 
distress, her master and crew wore on the pMl' 
abandoning her, when she waa fallea in with bf AH 
ship Nagasaki, 1 137 tons, and the crew, who ern^ 
much exhausted, were taken on board that veacL tt 
master of the Nagasaki then seot some hssdiAi 
board the Loodianah, and after constsntly p sf if j 
they succeeded in getting her into Qalle haibosi^ lAr 
four days* labour. The Nagasaki then kft tbli»^ 
dianah for Bombay, with the master, offiosn i^^ 
Loodianah, 



of the 



Gommunieatioos wers this hi 



with the owners of the Loodiamak and hst umt 
in England, and after some repairs the LmSw 
under the command of the nute of the Negn 
and four men and a boy, waa brought to GnMi^ 
where she arrived on the 14th of Oet ii^^ 
lowing. The salvags for the ship was settled fliif' 
court. Tender for salvags of oargo, 1000/1, ifbi'^^ 
Values of ship and oargo, 9000/1 : (Shipping $m^' 
April 21,1 863. The Cargo per Loodianah) 

The schooner Pride qf Canada, 283 toai, «sii^ 
distress off the East Hoyle Bank, riding hssriljeiA' 
one anchor, the wind blowing a strong gsls frm ^ 
N. W., and there being a iMavy sea runaing. Ai 
steam-tug Columbus, on reaching her, found her t^ 
sails torn, and her rudder disabled, and having ss j^ 
on board ; she then took her in tow, disoooiMCtsi ^ 
engines, and ultimately conducted her to SiliiN 
Dock, in the Mersey. The services rendmd bjd^ 
steam-tug Brother Jonathan were as {oOoni'^'^ 
the schooner not being able to slip her cable, it*|^ 
partly cut by them with a oold chiad, *<^.'*T. 
severed by her towing a-head, and bnrstiBg it; ^ 
two of her hawsers parted while towing the sth"**' 
and when close to the dock ahe assiated tbs >^J''*[ 
in squsring her to dock her. Vahiss, IV^^ 
award, 450/.: (^A(p/wi^<7ase«s, April 28, IM V* 
Pride of Canada,) ^ 

The ship Constitution, 1282 tjns, brought ^«* 
her port anchor off Egrsmont in the MsMf,*** 
the wind blowing a strong gala with heavy sqw^ 
the N.E., she began to drive, and ate diivag*^ 
siderable distance her starboard anehor «tf W fV 
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ras paid ont to both her anchors, and she was 

brought np oflf the Hoskisson Dock, but oon- 
l to drag, a signal was made for a steamer, and 
Mun-tng Roifal Areh, 98 tons, with two engines 
If np to 250-horae power, came np. The ship 

to drag, and the tug agreed to stay bj her. 
mttiUUitm afterwards stmck the ground several 
bat not heaTilj, and the tug then took the Can- 
n in tow and finally conducted her to oppoeito 
lagazinea, and left her. Value, 45,500JL ; 

500 JL: (The CotuHtiUion, Skipping Gazttte^ 
12, 1863.) 

ahlp Elita BtncU^ 983 tons, at 7.30 a.m. 
0^ the wind blowing fresh from the S.E., struck 

north-east end of GUssmorgan Bank, to the 
'ard of Arklow, on the ooast of Ireland, and 
led striking on her port side while beating over 
ok. After the failure of efforts to get her off 
int of her sails, her masts were cut awaj, and 
ifted off the bank. The starboard anchor wss 
et go, and the ship rode to it with sixty fathoms 
10. Two lifeboats came to her assistance, and 
I portion of the crew of one assisted in working 
ip, the second officer of the ship was sent on 
in the other and telegraphed to Dublin for a 
tug. Upon receipt of this message the Iaomu 
iqMtched from Kingstown, and after experience 
lat difficulty in consequence of the badness of 
lather, she reached the EUzn Bencke about 
m. of the 2nd Dec; about three o^clock she took 
tow, and finally reached Kingstown with her at 
sk on the following morning, but owing to the 
lagement of those on board the tug the ship 

on the Kish Bank and thereby received 

damage. Value 45,000/. ; award 150/. : 

EUza Batehe, Shipping Gazette^ March 13, 

ship Carrier Dove^ 1545 tons, having been in 
a with another vcsmI in the Mersey, the steam- 
%Urprit€ came to her assistance and towed her 

The Bteam-tug Universe afterwards aUo came 
assistance, and the two ».ogs remained by her all 

Next morning they began to tow her towards 
aterloo Dock, but, owing to her having lost her 

in a collision with a ship called the CUg of 
(, while she was in tow of the Enterprise^ they 
ooed great difficulty, and were exposed to great 
the performance of this task. Ultimately, on 
bwing day, the ass'istance of the Constitution 
tained, and by the united exertions of the three 
[le vessel was towed safely into the Waterloo 

Values : ship, 30,000/. ; freight, 4167/. The 
iwarded to the Enterprise 600/., to the Universe 
and to the Constitution 25/.: (The Carrier 
Shying Gazette, March 16, 1863.) 

ship American Union, from New York to 
ool, was hailed by the brigantine James, which 
och damaged and had lost her boats. By their 
quest, the crew of tho James, with their effects, 
Uecu on board the American Union, a boat from 
nsel having been sent to fetch them. The first 
f the ship, with eight volunteers from her crew, 
d the James, and after experiencing difficulty 
% succession of heavy gales, and from the 
tine shipping much water, whereby the men were 
stly kept at the pomps, some of the brigantine*s 
irafl thrown overboard, and she was ultimately 
t into the Mersey, having been towed by a 
tog from off Bardsey Island. The services lasted 
the 28th Dec 1862 to the l4th Jan. 1863, 

which the salvors suffered great hardships from 
re to wet and cold, and from want of sufficient 
Values, 2761/. The Court awarded 1200/., 
lA I If. 4d for disbursements, apportioning it as 
i: owners, 300/.; master, 150/.; mate, 200/.; 
k of the men on board the Jamet, 40/. ; asd 
IUb. Cab. 



remainder among the crew, according to their ratings : 
{The James, Shaping Gazette, March 24, 1863.) 

The barque Sim Giovanni, 368 tons, had been on 
shore and received lome injuries which rendered her 
rudder useless, and she was in a pobition of some 
danger, being in the locality of the Goodwin Sands. 
The steam-tug Cahdonia went to her assistance, and 
took her in tow and towed her into Ramsgate Harbour. 
The services were attended with some difficulty and 
danger, owing to the unmanageable state of the barque. 
Tender of 200/1 Values, 4000/.; award, 325/.: 
(The San Giownmi, Shipping Gazette, May 5, 1863.) 



^ulitctal (Kommtttee of tl)e IPnbs 

Beported by Jasces Patkboox, Eiiq., of the Middle Temple^ 
Barrister-at-Law. 

Monday, April 13, 1853. 

(Present— The Right Hon. SirE. Ryan, Sir J. Romillt,. 

M. R., and Sir J. T. CoLERiDCkS.) 

The Malyixa. 

^tjp — ColHnon — Jurisdiction of Admiralty Court — 

24 Vict, c 10, «.7 — Barge — Look-out, 
The Court of AdmiraUy has jurisdiction in cases of 
damage by collision between a barge and a sea-going 
vessel m a river within the body of a county. 
A steamer going down a river, having disobeyed with- 
out cause the direction of the Merchant Shipping 
Act, by keeping to the starboard side of the channel^ 
and the pilot as well as those on board being 
remiss in keeping a look-out : 
Held, Uablefor damage to a barge. 

This was an appeal from a sentence of the Court of 
Admiralty, condemning the steamer Malvina for sinking 
a barge in the river Thames near Blackwall. The 
steamer pleaded no jurisdiction in the court, as a barge 
was not a ship. The court directed the plea to be 
stmck out, holding there was jurisdiction, and on 
the merits held the steamer solely to blame, and con- 
demned her accordingly. Whereupon the present 
appeal was brought. The facts are sufficiently referred 
to in the judgment of the court. 
Aspinall and V. Lushington for the app. steamer. 
Brett, Q. C. and Fritchard for the resps. the barga 
owners. Cur, adv. vult. 

Sir J. RoMiLLT. — In this case the Malvina, a 
screw steamer of between 300 and 400 tons burthen^ 
at about half-past seven o'clock on the evening of the 
6th Dec. 1861, strnck the Mystery, a barge laden 
with sugar, in Blackwall Reach, and sank her. The 
proceedings are instituted by the owners of the Mys- 
tery against the owners of the Malvina, on the ground 
that the collision was occasioned solely by the default 
of those on board the Malvina, for the purpose of 
obtaining payment of damages sustained by reason 
thereof. It was determined by the High Court of 
Admiralty that the steamer was polely to blame for the 
collision ; that the pilot was to blame ; and that those 
who navigated the steamer were also to blame. In 
the course of the argument two questions were raised, 
one of law and one Of fact. The point of law raised 
by tho apps. was, that the Court of Admiralty had 
no jurisdiction to take cognisance of such a case ; bnt 
the learned judge of that court overruled this objection, 
and held that the 7th section of 24 Vict, c 10, which 
gives the High Court of Admiralty jurisdiction over any 
claim for damage done by any ship, put an end to 
the difficulties which might have arisen from the words 
of the stotute ot the Act 15 Rich. 2, o. 5. Their 
Lordships concurred in this view at the hearing of this 
case, and did not call on the counsel for the resps. 
to argue the pointy being then, as they now are 
dearly of opinion that the words of tho 7th section e€ 
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the 24 Vict, do, bj express words, confer the jorisdic- 
tiun on the High Court of Admiralty, and that it was 
the intention of the Legislature, to be gathered from the 
words and the whole scope of the stalute, to give the 
utmost extent of jorisdiction to that court in cases of 
collision. The qaestion of fact is, whether the steamer 
vTHs to blame for the collision, and this question divides 
itsflf into two branches ; first, whether the pilot was 
to blame, and secondlj, whether there was any negli- 
gence on the part of those who navigated the steamer 
contributing to produce the collision. The facts, as 
thej are either admitted, or are establuhed by the 
evidence without contradiction, are, that the Malvina, 
bound from Belfast to London, arrived off Graveseud 
on the 6th Dec 1861, about four o'clock in the after- 
noon, where James Voss, a duly licensed pilot, boarded 
her, and took charge of the ship ; that she arrived in 
Blaokwall Reach about half-past seven o'clock. The 
tide was half-ebb, and running from three and a-half 
to four knots an hour. The night was a fine dear 
night. At this time there were four barges coming 
down the river; the WiUiam, with a lighterman, 
named Cossington, on board, was ahead of the others; 
and nearly in the mid-stream, about 100 or 150 yards 
behind hun, were two mud barges and the Afyttery, 
All nearly abreast, coming down with the ebb tide at 
the rate of from three an'd a-half to four knots per hour ; 
and some way behind the barges a brig was coming 
down the river. The steamer had all her proper lights 
burning clearly. She passed to the southward (that 
18, on the Kent side of ths river) the barge WUUatny 
-with Cossington on board of her, as he says, " as nigh 
as could be a touching." About 100 or 150 yards 
behind were three barges ; one mud barge was to the 
northwards ; next to her, about 10 or 12 feet off, was 
another mud barge, aboard of which was the witness 
Henderson ; and next to this mud barge on the south 
(that is, towards the Kent shore) was the Mystery^ 
aboard of which were King and the witness Clay. The 
steamer attempted to pass between the Mystery and 
the barge which was in the centre. She graaed the 
mud barge, which touched her about 6 feet from the 
bow, and slid alongside of her, and she struck the 
Mystery on the starboard bow just before the star- 
board bollard, and cut her, according to the evidence of 
Whitlock, the builder, almost down to the water's edge, 
in a direction ** from forward towards aft, part inclined 
towards the stem." She sank immediately. One of 
the men aboard her (the witness Charles Clay) got on 
an oar, and was afterwards picked up by a boat from 
the brig; the other man. King, was drowned. Tlie 
first question that arises in this state of facts is, was 
the pilot to blame for this collision ? The proper place 
to which he ought to have taken the steamer, 
in compliance with the Merchant Shipping Act, 
was the starboard side of the mid-chaonel of 
the river. Their Lordships consider it to be clearly 
established that the Malvina was not \x\ this* position, 
but that she was to the south or port side of the mid- 
channel of the river. The evidence of the three wit- 
noses, Clay, Cossington and Henderson, all concur in 
this ; and, upon their own evidence, the apps. are in 
this dilemma in this part of the case. If the Malvina 
■was on the starboard, or north side of the mid-channel 
-when she met the three barges, and ran into and sank 
that one of them which was most to the south, no ex- 
cuse or explanation can be given why she did not go to 
southward of the Mystery^ aa, on that assumption, she 
vould have been going only into the mid-channel of 
the river to do so. If, on the other hand, she could 
not go to the southward of the Mystery, by reason of 
the risk of running aground, then it is obvious that she 
most have been to the southward of the mid-channel 
of the river, and not in her proper place. One of the 
witnesses, Cossington, says that he thinks she could 
not bM,r9 gone to the southward irithont running the 



risk of running aground; and the pilot luBielf|» 
tively states that he could not have gone (e aodniri i 
of the Mystery " without getting on to the ihon;" ai 
another of the witnesses states that the spot vknk 
barge was sunk was not more than fifty jtrdi te 
the Kentish shore. Not only, therefore, it tfetifr 
mony, in tlieir Lordships* opinion, coocloai* tbit^ 
was to the south side of the mid-channd, bat, sAi 
learned judge of the court below obseiTH^ no diflirt 
denial of that particular fact is to be fooid siA 
pleadings of the defts., althoo|^ it wu cx|H^ 
averred in the 7th article of the petitiooofthi|k 
It may however be, that the state of the rim or « 
other causes over which the persons who nitiplilr 
Malvina had no control prevented the pikt la 
keeping her in the course directed by thi Ml 
Their Lordships have examined the evideaoe mi^ 
but in vain, for the purpose of Moertainia{ lUl 
anything of this sort can be found. Notkiag d^ 
precue or tangible character is even awred ktU 
purpose. The pilot saya that he ooold not hsn p 
to northward, because ** there were asvenl brip }j^ 
in the roadstead, just at the spot ;" but this iit M 
vague assertion ; it is not proved that there ni^ 
and the fact is expressly contradicted by the ciij^ 
of the lightermen, who say that the rivtr vmta 
to the northward. The evidence of the pilot mi 
unsatisfactory in other respects, and scamlj ao tnl 
worthy as the rest of the testimony ; in one pottthj 
clearly wrong; all the other witnesses pot thi 



where the collision took place as opposite tka J 
Witch public-house, but the pilot places it oppodni 
Thames police station, a considerable distiBtt hd 
down the river and nearer to BlackwaU. Thih 
that was running down the river was eooie littk i 
tance behind, as is proved by the orcnnutna t 
she put out a boat which took up the v)l 
Clay. The witness Cossington ezpre^y itiMi 
there was nothing to prevent the steamer from giT^ 
the northward ; that both he and all the men «ih 
the barges called out to the steamer to port ber 1 
and go to the northward. The burden U pntf 
on the steamer to show distinctly what obitaelM i 
were to prevent her from going to the northwini 1 
fails in doing this, and merely brings forwsri ^ 
assertions which are contradicted by distmct sail 
equivocal evidence. Their Lordships, thercfan^ i> 
opinion that the steamer did not obey the dinctir^ 
the Merchant Shipping Act by keeping to (be 
board side of the mid-channel, and that then c ^ 
no obstacle or impediment to justify her is le A 
and consequently that the pilot was to Usse k 
collision which took place. There is ako aaotbffi 
cumstance which tells unfavourably for the apf& 
this part of the case ; the three witncseM k^ 
resps. say that the steamer was going s^ 
and that she was going fast. This is centn^^ 
the part of the apps., who say that she mi 
going two miles over the ground; but as this is ii 
ter which ought not to be allowed to rest os r 
or estimate, and which could only accoratelybe .. ^ 
by the apps., their Lordships regret thsft Ibe iv' 
of the steam-vessel was not called to stats tbi 4 
speed at which she was going ; be no doubt eoil^ 
tulJ how many revolutions in a minute Ibe flP 
were making ; and it is to be ofaesrved that tbi ^ 
must have come into collision with the baif^* 
great force to inflict the b 
evidence of the builder. The «««. •^^ — ^_ 
their Lordships have had to oonaider ii^ w b^bg 
blame is also to be imputed to thssevboii^^ | 
the Malvina, This depends in a graataMi^*^ n 
look-out that 'Was kept on boaid the ^^'^T^f^ I 
mate is not examined ; he was ahssit^ ?^^i!i ( 



ships concur with the learned jndtsrf Jh*^ ^*^ 
Admiralty in cenndering that^ witf ^ ^^ 
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ought not to prejudice the case of the 
oint, therefore, rests entirely on the evi- 
ilot, and of Fagan, the qnartennaater of 

Fagan saji that he and the mate were 
'orecaatle-head keeping a look-ont, and 
as he saw the barges, he reported them 
Bnt it is clear that the pilot saw the 
or he expressly sajs he asked the mate 
ot something ahead, and that the mate 
id, '* Yes, there's barges ; " and Fagan 
tiat he saw them before the mate ; and, 
», the pilot expressly says, ** I asked the 
said, * There's something a little above, 
; ' and he said, • A whole lot of craft.' " 
) clearly established that the look-oot 
lee the barges first, or did not report 
8, also, that this was not owing to the 
hat the pilot was in a better position for 

inquired from the mate what there was 
mate answered by stating that it was a lot 
sntly showing that, from his position, he 
them better than the pilot. Another 
1 the evidence leads strongly to the con- 

sufficient look-out was kept on board 
This question was put to the pilot : 

mber seeing any barge before yon came 
now describing?" that is, the My»tery 
mud barges; to which hii answer is, 
>ne," and yet Cossiiigton, in the barge 
100 or 150 yards ahead of them, and 
to the steamer as to be almost touching 
as could be a-touching" is the expres- 
-and yet no report of this barge was 
look-out men, nor was it seen by the 
ust have been just ahead of them, and 
eing run into by the exertions of the 
j^ton, who also says that he could not see 
bow, though he saw two persons on the 
lough the steamer had only a rail and 

1 on the forecastle. Their Lordships 
the barge WUKam, which the witness 
IS navigating, had been seen and re- 
pilot while the steamer was 200 or 

istant from her, which, according to 
relating to other barges, their Ix>rd- 

might and ought to have been 
lat in that case the Malvina might 
)assed to the northward, and have 
lole cluster of barges. Considering all 
imoes, their Lordships have felt them- 
ed to come to the conclusion that the 
were rem'iss, and not as attentive and 
rtaining or reporting what vessels were 
steamer as is proper and essential in 
more espedally in a river so crowded 
tie Thames, and that their remissness in 
intributed to cause the collision. The 

point on which it is proper to make any 
whether the men in the Myrtery could 
fthing effectual to avoid the collision 
itted to do. The evidence on this sub- 
des seems to make out clearly that tbey 
hat the pilot desired them to do, as he 

evidence, would only have made the 
inevitable, if indeed that were possible, 
ation in chief, he says he wanted the 
hten her head ; but in the cross-examina- 

that he wanted the men on board the 
ill from the starboard bollard, which 
\ her still more across the stream than 
lying; for as it was, it appears by the 
I builder David Whitlocic, that she was 
iteamer on the starboard bow, about a 
iteiboird bollard. But ths facta, whkb 
ihr poTod, show the-imposnbility of ths 
toe UpUarff domg anything to prevent 



the collision. They were first seen, according to tho 
pilot's account, about a quarter of a mile &. Tho 
steamer was going about two miles over the groimd ; 
the barges were coming down at foar. They were 
therefore approaching at the rate of six miles an hour. 
The collision, therefore, would have taken place, at this 
rate of calculation, in about two minutes and a-hulf 
from the time when they were first seen. A barge i» 
moved with difficulty, and the men were, as appears 
from the evidence, in complete suspense as to tlio 
course the steamer was going to take. All the men in 
all the barges shouted out to the steamer to port her 
helm, and to go northwards* The impossibility of tho 
steamer going between the barges, as she endeavoured 
to do, is shown by this, that when she struck the 
starboard bow of the Mystery with her stem, she at 
the same time grazed the mud barge next to the north- 
ward with her starboard aide about 6 feet from tho 
bow. It is obvious, therefore, that the distance between 
the two barges could not have exceeded 6 or 7 feet, 
and it is through this space that a steamer, said to bo 
24 feet broad, is attempted to be made to pass. Their 
Lordships, on the whole of the case, concur entirely with 
the court below. They think that there was culpablo 
negligence both on the part of the pilot and of tho 
persons who navigated the steamer, and they will 
humbly advise her Majesty that this appeal be dis- 
missed with costs. 
Apps.' agent, Jioihery ; reaps.* agent, PrUchtmU 



OOTJBT OF APPEAL IN GHANCEBT. 

Keported by Thosias Bcooksbank, Esq., Barrlster-at-Law. 

Apnl22andJme 11, 1863. 

(Before the Lords JusncES.) 

SwADfSTON V. Clay. 

Lien on w\finuhed ihip — RegittTation^Merchtmi 
Skipping Ad IS^-i^BUltofSaU Actr^Bankniptqf 
of builders — Order and dispotilion. 

By an agreement made in 1861, but not executed till 
thellth April 1862, thipbuUdere agreed to build a 
schooner for F, On the \2tk April the agreement 
wot assigned to the pU. to secure 500/. then 
already adsanced to them for the purpose of 
enabling them to complete her, and future advances 
up to a certain stated amount, and the vessel her- 
self was assigned to the pit., to be held by him in 
lien for such advances and interest. On the I9lk 
May the agreement between the builders and F. was 
put an end to, emd on the 20th they entered into a 
new contract with the pit, to complete and seU ths 
vessel to him for 11601., of which tlte advanced 
bdOL was to be taken as part payment. No re- 
gistration of the vessel under the Acts mentioned 
ever took place, but on the 20th May tlie builders 
certified, according to the provisions of the Mer- 
chant Shaping Act^ that they had built the schooner 
fur the pit. The advances did not appear to have 
been laid out exdutively upon the ves^ and before 
the 20/A May the builders had discharged their 
workmen and were virtually insolvent, though this 
was not proved to have been brought to the plL's 
knowledge. The vessel was still unfinished on the 
2nd June, when they were adjudicated hankrupts, 
and on the 19tA the defls, were chosen to be their 
assianees. On a bill Jiled to support and enforce 
thelien, 

As to the instrument of the \2th April: 

ffeU, thatthelien under it was destroyed, if not by the 
eanesUatiom of the agreementmith F., yei by the fad 
tikat the 5O0L thereby seetared was merged into and 
taken as peH pa y m e nt of Iks pstrekem-momy, WHbr 
rtt a^resmsni ^tk9 20th Jlof . 
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Quare, whether thie deed required retfistration under 

the Bills ofSaU Act, 17 # 18 Vict, c 36. 
A$ to the memorandum doled 2Qth May : 
Beld, that under it the pit, was entitled to a lien on 
the unjiniihed ship for the 500/. actually ad- 
vanced ; 
That no registration under the Bills of Sale Act was 

necessary ; 
That it was no undue preference in favour ofthepU, ; 

and, 
That the vessel was not within the order and dispo- 
sition of tlie builders at the time of their bankruptcy. 
Tub was an appeal by the defts. from a decision of 
Staurt. y.C, the hoHring before whom is reported at 
7 L. T. Kep. N. S. 704. A full statement of the 
facts and ducamenta will be found below in the judg- 
ment uf Turner, L.J., and it is needless to add any- 
thing to his Lordship's statement. 

The appeal being from the whole of his Honour's 
decree, it was opened by 

Bacon, Q. C. and Waller for the pit. the reap., who 
contended that a lien in his favour was created by 
Messrs. Brown and Briggs, by the deed dated the I2th 
April 1862, which c<iuld not be displaced by what 
subsequently took place between Messrs. Brown and 
Briggs and Mr. Fbher. At all events his title under 
the agreement of the 20th May could not be defeated. 
Ue haid paid sums on account which sufficiently ap- 
propriated the ship to him : {Atkinson ▼. Bell, 8 B. 
& C. 277.) No registration was necessary, as the 7th 
section of the Bills of Sale Act, 17 & 18 Vict. c. 36, 
expressly excepted ships; and Holdemess y, Bankin, 
28 Beav. 180; and 2 L. T. Rep. N. S. 712 ; s.c on 
appeal, 2 De G. F. & J. 258; and 3 L. T. Rep. 
N. S. 203, was conclusive authority against the defts.* 
contention that the vessel was in the order and 
disposition of Brown and Briggs at the time of their 
bankruptcy. 

Malins, Q. C. and Thomas Stevens, for the appeal, 
contended that, when the deed of the 15th April was 
executed, no such vessel was in existence, and therefore 
no lien could be given upon it : 

Mucklow V. Mangles, 1 Taunt. 318; 
Woods V. Bussell, 5 B. & Ald.9 42 ; 
Clarke v. Spence, 4 Ad. & Ell. 448 ; 
TarUng v. Baxter, 6 B. & Cr. 360; and 
Eolroyd v. Marshall, 7 L. T. Rep. N. S. 172 ; 8.c 
9 Jur. N. S. 213. 
But if that deed was effectual, registration was neces- 
sary, either under the Merchant Shipping Act 1854, 
if it was already a ship, and if it was not, then under 
the Bills of Sale Act as a chattel. This argument 
applied also to any daim to a lien under the memoran- 
dum of the 20th May. The deed of 12th April was 
-worthless by resson of that subsequent memorandum, 
which on any other supposition would have been 
-wholly unnecessary ; and the memorandum of the 20th 
May itself was void upon two further grounds, namely, 
that under the circumstances of Brown and Briggs at 
the tune it was a fraudulent preference of the pit, and 
that the subject of the lien waa within the order and 
disposition of Brown and Briggs at the time of their 
bankruptcy. 

Waller, in reply, referred to 
Ex parte Watts, re Attwaler, 7L. T.Bep. N.S. 

588; 
The Thames Ironworks and Ship Building Com* 
pony V. The Patent Derrick Conyxmy, 1 John. 
& Hem. 93 ; 2 L. T. Rep. N. S. 208. 
At the conclusion of the arguments their Lordships 
reserved judgment until the 1 1th June, when 

Lord Justice Tubnxr said, that this waa an appeal 
•n the part of the deft, from a decree of Stuart, 
V. C^ by which he declared that the pit was, under 
an indenture bearing date the 12th April 1862, en- 
titkd to a valid chargs or Uen in aooUaivitiMl 



particularly mentioned in the pleading!, ssd dintfei 
an account of what was due to him miofiii 
advances made by him to the builden rfiiat 
vessel, and decreed payment of what, ontikiaf tbd 
account, should be found due to him; sadUifiMi 
directed a sale of the vessel in qoestko, sad Mat 
that the pit. was entitled to prove for tajMemi 
against the estate of the baiiders of tiMT«il,ib 
had become bankrupts. By an agreemeot, ditoi 111 
April 1862, which was made between lfen.BM 
and Briggs, of Sunderland, ahipbuilden^ dikm 
part, and James Fisher, of Barrow, shipoviMr, i k 
other poit ; Messrs. Brown and Briggs speed to Ml 
and sell, and Mr. Fisher agr^d to piifi^aii,iai 
schooner or vessel, to be built in the ysid of Hoa 
Brown and Briggs, of such dimensions aodtoavpi 
were mentioned in the specification and iDvcotoiy* 
nexed to the agreement The vessel wai to k Uk 
under the special survey of Lloyd*s agent, and < 
by the builders A 1 at Lloyd*s, and Ur. Fit 
agreed to pay Messrs. Brown and Brigp 9l 5i |i 
ton, builders* measurement, as per dde sarvc^'i * 
tificate, 100/. being paid when the keel vuUi^ 
200/. when the vessel was fully timbered, 2501 ite 
she was planked, and the remainder when ib « 
launched. It was also agreed that from lod dii k 
the payment of the first instalment, the nki i^ 
and outfit, or so much thereof as m^ ^ i 
then constructed, and all materials or other IMp i 
which might then, or at any tune tbecH^ 
be appropriated, or intended to be sppropa4 ^ 
or used in the construction thereof, shoold ' ' 
the absolute proper^ of Mr. Fisher, his a 
administrators, or assigns, and was oolj t* ii 
held in lien by Messrs. Brown and Biiggi, ^ 
executors, administrators, or aasigns, for his scoaH 
provided that the value thereof should not exeeaddi 
amount of the payments made by Mr. Fisber. tt 
agreement was duly executed and signed, k 
negotiated for Mr. Fisher by the pit, who hid i 
duced Mr. Fisher to Messrs. Brown and BrigPiV 
pending the negotiations, and before the sigBatoiB 
the agreement, Messrs. Brown and Briggi \^ 
building the vessel ; they applied to Mr. Tuba irj 
sum on account which he refused to adviict;« 
they then applied to the pit, who agreed to adntf 
them 400/., upon the imderstanding that tlM^ 
ment of the same, with interest, was to be 9am 
as well by an assignment of the agreement wkedi^ 
signed, as by a lien on the vessel herselfl On tin ■* 
day, namely, the 12th Apnl 1862, an udeotBieU 
executed between Messrs. Brown and Biiggs of tk4 
part, and the pit Mr. George Swainston o^ ^^ 
part, whereby, after reciting the agreement of the In 
April 1862, and that Messrs. Brown andBri^pM 
in order to enable them to proceed with the hriiNj 
the said vessel, and for their other neoessitiei,^ 
to and requested the pit to advance and hod t^ 
the stmi of 500/., which he had agreed to do ^ 
having repayment of the said 500/., as well u^* 
other simis which the pit., his execntozs, ida* 
trators, or assigns, might thereafter advance ladf^ 
oronaccotmt of Brown and Briggs, seemed ii^ 
inafter was mentioned; it was witnessed thst, ii«|f* 
deration of the said advance. Brown •^^JJjJ 
assigned unto the pit, his execnton, sdmini*^ 
and assigns, all that the thereinafter ststid a*^ 
randimi of agreement or contract for buldiiig t ^^ 
and all the estate, right and interests of Bbw** 
Briggs respectively of and in tha sams^ sad ail w* 
tags and benefit thereof. And it waa te^ f") 






tage 

and dedared that, *' subject to tbe fin 

given in and by the said redtod agai^ ,. .^ 

veasel and the outfit thereof, and vutitAkmf^ 

goods and chattels then being, or ^"M^^ ^.^^fj fi^ 

^tuna^ or at any Ume daring tha coBttaiM** 
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i be, upon the building jard, shoald be 
nd should for all iutents and purposes 
1 taken to be the absolute property of the 
ntors, administrators, or assigns, to be 
ind them in lien to the extent of all such 
ht from time to time, or at anj time 
Qtinuance of the security, be due from 
n and Briggs, their executors or admi- 
;he pit., his executors, administrators, or 
interest." And it was further provided 
tgate amount of principal moneys to be 
rtue of the said imienture should not 

Upon the executiou of this indenture 
anced to Messrs. Brown and Briggs a 
f 10021, which made up the sum of 5001 

the indenture. Soon after this differ- 
tweeo Messrs. Brown and Briggs and 
s to the terms of the agreement of the 
862, and on the 19th May that agree- 
celled aud put an end to. In this state 
(rs. Brown and Briggs, in order to secure 
St any loss by reason of the said agree- 
«en cancelled, proposed to him to b^me 
r of the said vessel, and accordingly on 

1862 a memorandum of agreement was 
veen Brown and Briggs of the one part, 
>f the other part, whereby Brown and 
to sell, and the pit. agreed to purchase, 
lew schooner or vessel then in course of 
own and Briggs' yard, for the price of 
the sum of 500/. then already advanced 
Brown and Btiggs should be deemed and 
payment of the purchase-money, and that 
Q and Briggs should not complete and 
isel by the 21st June then next, or if 
; any time before the said vessel should 
9ase working upon her, then it should 
the pit., his agents, servants and work- 
' into the building-yard, and to use the 
es and tools of the said Messrs. Brown and 

purpose of completing the said v«ssel. 
u and Briggs made no further progress 
isel, and they were on the 2od June 
mkrupts. On the 19th June the defts. 
d Edward Iliff were electecl creditors' 
be bill stated these circumstances, and 
After the bankruptcy the pit requested 
omplete the vessel according to the terms 
ent of the 20th May, or else to authorise 
lelf to enter upon the building-yard of 
1 and Briggs, in order to complete her, 
said defts. neither finished nor intended 
essel themselves, nor allowed the pit. to 
ressel was advertised by the defts. to be 
auction, and the pit. filed his bill praying 
tion that the pit was entitled to a lien 
p, and that the defts. might be decreed 
perform the agreement dated the 20th 
y completing the vessel themselves, or 
)It. to do 80, and that the defts. might be 
injunction from sellmg, mortgaging, or 
ing with the said vessel. The defts. by 
stated, that on the 16th May Messrs. 
iriggs paid off and discharged all theu: 
«pt their foreman and apprentices, owing 
ity to continue to pay their wages, and 
2nd May they, having been served with a 
cruptcy at the instance of Mr. Thomas 
of their creditors for an amount of 
, suspended payment on that day, and 
ally Messrs. Brown and Briggs ceased to 

bosmeas from the 16th May, or at all 
he a2nd May. The defti. also said that 
that the iiim of 400L was not laid out 
ipoa the Teasel either before or after the 
IsBtnrs of tbt 12th April ; that the whole 



of that sum was expended by them partly for their own 
private purposes, and as to the residue in satisfaction 
of debts or liabilities which had been incurred by the 
bankrupts unconnected with the vessel, and that neither 
the indenture itself, nor any memorandum of it, had 
been ever registered under the provisions of the Bills 
of Sale Act, 17 & 18 Vict c. 36, and that the agree- 
ment of the 20th May was signed at the time when 
the bankrupts were in a hopeless state of insolvency 
and not likely to have the means of completing the 
vessel, and that this was a fact well known to the pit, 
who, under the circumstances, had no right whatever 
as against the defts. the assignees, and had no 
interest in the vessel further than as a general 
creditor of the bankrupts. It appeared to be 
the fact that the agreement of the 20th May 1 862 
was never registered, and that the vessel herself was 
never registered under the provisions of the Merchant 
Shipping Act ; but that Brown and Briggs granted, 
under the provisions of the Merchant Shipping Act 
1854, the usual builders' certificate, by which they 
certified that they had built the said vessel in the 
said certificate called the Spartan^ for and on 
behalf of the pit. From a careful considera- 
tion of the evidence, he had come to the conclusion 
that the moneys advanced by the pit. were not 
expended in the building of the vessel, but for their 
general business, and that Brown and Briggs were 
virtually insolvent on the 20th May, and probably on 
the 12th ApriL Before the 20th May there were 
rumours current in the town of Sunderland that Brown 
and Briggs had suspended payment ; and there 
can be no doubt that these rumours were well 
founded; but he could not hold that these 
rumours were so general that they ought to be 
assumed to have been known to the pit, especially as 
the latter had stated in his affidavit that he believed 
Brown and Briggs to be solvent at that time. 
The case was one of considerable difficulty, but he 
had come to the conclusion that the decree under 
appeal was substantially right. The case did not de- 
pend solely upon the agreement of the 12th April, but 
the agreement of the 20th May must also be con- 
sidered as determining that of the 12th April. The 
pit's title under the agreement of the 12th April was 
disputed upon three grounds : first, that at the date of 
the agreement there was no vessel which had been 
appropriated to Fisher, and therefore there was no 
property to which the agreement could apply ; 
secondly, that the agreement itself was null and void, 
as not having been registered under the Bills of Sale 
Act ; and thirdly, that the cancellation of the agree- 
ment of the 11th April put an end to the indenture of 
the 1 2th April, which was dependent upon it, and that 
thereby the plt.'s title was detennined. Again, the 
pit's title to relief nnder the memorandum of the 
20th May was also disputed upon three grounds: 
first, for non-registration, under the Bills of Sale Act, 
of the agreement ; secondly, that the vessel was under 
the order and disposition of the bankrupts at the time 
of their bankruptcy ; and thirdly, that the execution 
of that memorandum by Brown and Briggs was a 
fraudulent preference by them of the pit to the 
other creditors under their bankruptcy. With respect 
to the three objections insisted on by the apps. 
against the title of the pit. under the agreement 
of the 12th April, he was of opinion that 
the third of them was fatal to the pit's case 
under that agreement, for, whether that agreement 
could or could not be kept alive as between the pit 
aud Brown and Briggs, notwithstanding that the 
agreement of the 11th April between Fisher and Brown 
and Briggs had been cancelled, it had in fact not been 
kept alive, but the agreement of the 12th April waa 
merged into and taken as part of the pnrohase-oionqr 
nnder the agraemsat of the 2<Mh.11%i« ^^vM^^dMi 
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fore, nnnecessary to give an j opinion upon the first and 
second of the objections raised on the part of the apps. 
against the agreement of the 12th April, but he 
tboaght it right to say that he was by no means 
satisfied that those two objections conld be maintained 
by the apps., because, even thoogh no title passed at 
law, there might be a good contract in equity, so that 
the operation of the Bills of Sale Act might not destroy 
the title in equity under the agreement. With respect 
to the points insisted on by the appa. under the agree- 
ment of the 20th May, he was of opinion, so far 
as that agreement was concerned, that the Bills of 
Sale Act had no effect upon the contract; and 
Becondly, that the apps. had not been successful in 
maintaining that the property was In the order and dis- 
position of the bankrupts. To that contention ffoldernesa 
V. Rankin was a sufficient answer. Then the sole 
remaining question upon this part of the case was, 
whether there was any fraudulent preference of the 
plt.'s debt on the part of the bankrupts ; and in order 
to justify a conclusion that there was such preference, 
he thought it was incumbent on the apps. to show 
that there was not a bond fide^ but only a colourable, 
sale and conveyance. The evidence fell far short of 
justifying that conclusion. For these reasons he 
was of opinion that the agreement of the 20th 
May was valid, and that as this was the case, and 
as it was impossible specifically to perform the said 
agreement, the pit had a lien upon the vessel for 
«o much uf the purchase-money as he had paid. The 
decree must be altered by striking out of the declara- 
tion the words referring to the contract of the 12th 
April 1862, and the account directed must be con- 
fined to the sum of 500^ and the interest upon it, not 
extending the accounts to further advances. Subject to 
thu alteration, however, the decree would stand, and 
he thought, having regard to that alteration and 
the difficulties of the case, that there ought to be no 
order as to costs. 

Lord Justice Knight Bruce said that he agreed, 
subject only to some degree of doubt — which did not. 
however, amount to more than a doubt— as to the 
right of the pit. with respect to his advances, if any, 
beyond the 500^ But this was the less material, as he 
understood that the advances had not exceeded that 
sum. 

Solicitors for the pit the resp., Messrs. Johnson and 
WeatheraU, agents for Messrs. A, J. and IF. Moore, 
of Sunderland. 

Solicitors for the defts. appealing, Mr. J. W, Hkhin, 
Agent for Mr. Ralph Simey, of the same place. 



COUBT OF aXTEEN'S BENCH. 

Heportcd by Jons Tiiomphox and T. W. Saundbr& Esors., 
Barrlsters-at-Law. 

Fridaif, June 5, 1863. 

Wilson v, Gabriel ahd awother. 

Set-off— Assignment of debt sued for^Equitahk 

replication. 
During ike voyage the shipoumer assigned the 
accruing /reight on goods conveyed Jbr the dejts. in 
a ship. Before notice of the assignment the ship- 
owner hcul become indebted to the defu, : 
Meld, in an action by the shipowner for and on 
account of the assignees against the defts, for the 
freight, that the defts, were entitled to set off the Mt 
due from the shipowner to them, and that the 
assignment did not prevent them from so doing. 
Declaration. Indebitatus counts for money payable 
for freight for the conveyance, at the defts.* request, 
of goods in ships ; and for freight for the conveyance 
in ships of goods at the defts.^ request, on the terms 
of the defts. paying the pit such freight; and on 
^oanmta stated. There was also a wpedil coTmt, 



Third plea,— To the monej counti, exKpt j 
134iL lis. 4d, parcel, &c., set-off. 

And for a replication on equitable gronnds t( 
third plea, the pit says that the acoonoU stated I 
money counts mentioned were stated of and eooeoi 
and the said moneys found to be due to the ph. 
so found to be due for and on account of the 
freights in the money counts mentioned, and 
otherwise. And before the defts. became indebted to 
pit for any of the said freights, or any part ther 
and while the said ships which conveyed the siid ^ 
and earned the said freight were at sea, csnriisf 
said goods as in the money counts mentioned, h : 
spect of which the said freights afterwards became j 
from the defts to the pit, and were expected by i 
pit to earn the said freight, and before thisatt 
was brought, the pit agreed with Messrs. Earlj a 
Smith, in con^deration of 1500/1 then adTancedflt 
lent to the pit, to assign to them the a«id freigiisi 
then expected to be earned, in and towards saXidioe 
as well of the said advances as of a large sra i 
money then due and owing from the pit to tl«*r 
moneys before then lent and advanced by then tats 
pit ; that the amount so due from him to Edf ai 
Smith exceeds the amount of the said debts iitii 
money counts mentioned ; of all which pmusei tii 
defts., before and at the commencement of this a^ 
and before any of the said debU or freigfatt ii ^ 
money counts became due, had notice, and the pit i^ 
that he is prosecuting this action as a trstfaifc 
Messrs. Early and Smith, and for their anoaat ■ 
benefit under the agreement aforesaid. 

Demurrer and joinder. 

Ground of demurrer, that the replicatkn dos ^ 
allege that the assignment was before the dcbtiM^ 
to be set-off were incurred. 

Imh (Sir G, Honyman with him) in sopperttf v 
demurrer. — ^The replication is bad. For all *• 
appears in it, the defts. may have oootraeted vilkdj 
pit. upon the very ground of being enabled to s^a 
the debt due from the pit to them. [He w»A* 
stopped by the Ckmrt.] 

J, Brown {Watkin Williams with him).— Tbe jfc 

had a right, to assign the accruing fireigfat [O'C*' 

BURN, G.J.— Was there not also an indieate ni^* 

set-off against the accruing liability?] The i^* 

set-off is the creature of the statute. The itslBti s^ 

mutual debts only can be set off. At the time <^^ 

assignment there was no debt due firom E«lf * 

Smith. [CocKBURN, CJ. — Accordbg to that i^ 

ment a man may always get rid of a si-eff by «# 

iog the debt accruing to him.] The daftB.*«^^ 

not arise out of the freight in any vray. 

Burrough v. Moss, 10 B. & 0. 558; 

Whitehead v. Walker, 10 M. & W. MS; 

Pothonier v. DeMattos, EL BL & EL 461r 

Story on Equity, sec 1438. ^ 

CocKBxniK, C. J.— I am of opinion thslfl«J>fj 
ment should be for the defts. Tliis is an actiot ilV 
in which the defts. are entitled at Uw to set of i* 
duo from the pit to them, and I thmk tbatthijgj 
ment of the debt has not pUced them in ''^"'^j 
position. The assignment does no more tlat JF 
Early and Smith in the same position as ^f^ 
self was as regards the debt, and as the ^*^^| 
off this debt as agahist the asrignor, so '^^T^'fL 
off as agamst the assignees. If the defts^ ^t!*! 
of the assignment, lutd done anythhig ta PJif ^ 
assignees in a worse position in point ef*^^ 
should not allow them to set off the diU ^"^hr 
assignor ; but here there was bo noCiee af '*'!yg 
ment until after the debt dot finom the ftti i* "^ 
contracted. 

WioHTHAN, J.— lamoftfeaamiefiii** ^ 

Blackbubn, j.— I am of the mbs ^ff^ rl 
and Smith are now askhig m to dovW^*^ 
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ive to ask a court of equity to do ; that ia, 
njonctioa to restrain the defts. from plead- 
}ff. lu the present caae I think the eqoity 
. aaperior to theirs. The ground of the 
I, that the contract of the pit. was assigned 
1 Smith, and thej gave nodce thereof to the 
n notice was giren, the pit. ceased to appear 
ner of the freight. Until then the defts. 
to set off debts due from the pit. to them : 
V. ClageU, 7 T. R. 359 ; 
r. Boiodm, 8 Ex. 852. 

JudgmaU/ar ike defti. 



BT OF COMMON BENCH. 

Daxi£l TnoxAS Evaks and W. Maid, Esors., 
Barrlsters-at-Law. 

Aprii 20 and Jtme 22, 1863. 
Bouillon v. Luptom. 
Marine insurance, 
ers pUfing* on the Rhone had been told to 

DanubOf and were insured from Lyons to 
oarranted to sail on or be/ore the I5th 
1, vnth liberty to caU at any or aU ports 
dilerranean for any purpose. One of the 
tached ManeUUs on the 29(il July, and 
•s a day or two aflerwards, where 
aimed until the 23rc2 Aug,, for the 
f being made ready for the sea, by 
asts put up, which could not have been 
4yons, as with masts they could not have 
der the bridges on the Rhone ; they also 
oard ballast, chains, anchors, ^c, which 
ce made them draw too much water for 
D parts of the river, and afresh crew, as 
mew would not go to sea, 
vessels was ready before the others, but 
n in comTnand of the expedition thought 
t to wait till the others were reaehf, in 
' they might sail in company, 
tls were lost, and a verdict having been 
the pit. in an action on the policy, a rule 

verdict aside was obtained on the ground 
essels were not seaworthy when they ^ft 
id that they did not sail on or before the 
., as they were not ready to proceed on 
ge when they first started, and also that 
no evidence that the vessel which arrived 
illes first had any cause to wait for the 
ils: 

lasmuch as they were fit for each part of 
t when they commenced it, they were sea- 
hat they sailed in time according to the 
ke policy, and that under the circumstances 
if the one vessel was reasonable, 
in action on a policy of insurance on three 
Sordon, the Papir^ No. I, and the Papin, 
ras brought under the following oircum- 
tiese vessels were river steamers plying on 
ind had been sold to ply on the Danube, 
isured from Lyons to Galatz, warranted 

before the 15th Aug. 1861, with liberty 
y or all ports in the Meditenanean for 
. The reason for this waa, that, being 
er navigation, they were utterly unfit for 
' were intended to coast all the way, and 
port at the appearance of bad weather. 

No, 6, left Lyons on the 24th July, 
s on the way to Marseilles on the 28th 
rrived at Marseilles on the 29th July, 
wo vessels left Lyons on the 2nd Ang., 
s on the 5th Aug. and arrived at Mar- 
f two afterwards. They were then made 
le aea by having masts pot up, which 
done at Lyons, as with masts they ooold 



not have passed under the bridges on the Rhone; 
they also took on board ballast, chains, anchors, &&, 
which would have made them draw too much water for 
the shallow parts of the river. It was also necessary to 
obtain fresh crews, as the river crew would not go to sea* 
They were otheiwise strengthened, and had to undergo 
inspection, nnder a French law passed in 1791, before 
they oould obtain permission to start on their voyage. 
The two first-mentioned vessels were equipped aa 
fast as possible, bat were not ready to start till th» 
20th Aug. The Pcgnn, No. 6, might have been got 
ready sooner, but was delayed to go with the others^ 
as her captain (an officer in the French navy, who waa- 
also in charge of the wholo expedition) declared he 
would not risk his life by going to sea in any one of 
these boats alone. 

All being ready for sea on the 20th Aug., they 
were detained by bad weather till the 23rd, when- 
they started. They arrived withm a day*s journey of 
Galatz, when a storm arose, and they all went down» 
It waa admitted on both sides that the vessels might 
have been fitted for the sea at Aries, but that it would 
have taken much more time and involved more- 
expense, as it would have been necessary to send to^ 
Marseilles for everything, and even then they would 
have to call at Marseilles to be inspected, and to have- 
a permit for sailing. 

The jury found a verdict for the pit., and on being 
asked by the judge said that they were of opinion that 
there had been no unreasonable delay in saiUng from 
Marseilles, and that it was reasonable, under all th» 
circumstances, that the Papin, No. 6, should wait for 
the other vessels. 

A rule having been obtained on a former day to 
enter the verdict for the deft, on the ground that the 
vessels were not seaworthy when they left Lyons, and 
that they did not sail on or before the 15th Aug., as. 
they were not ready to proceed on their voyage when 
they first started, and also for a new trial on the 
ground that there was no evidence to go to the jury 
that the Papin, No, 6, had any cause for delaying her 
sailing to wait for the other vessels, and that th» 
verdict was against the weight of evidence. 

Horace Lloyd and Watkin WiUiams ( Lush, Q.C 
with them) now showed cause. 

Sir G, Honyman {Bovill, Q.C. with him) appearing, 
in support of the rule. 
The following authorities were cited :-^ 
1 Arnold's Marine Insurance, 643; 
PeUigrew v. Pringle, 3 B. & Ad. 514 ; 
Ridsdale v. Newnham, 4 Camp. Ill ; s. c. in Banc. 

3M. &S.456; 
O'Reilly and others v. The Royal Exchange 

Assurance Company, 4 Camp. 246; 
O'Reilly and others v. Gonne, 4 Camp. 249 ; 
Biccard v. Shepherd, 14 Moo. P. C. C. 471 ; 
Sadler ▼. Dixon, 5 M. & W. 405, 414 ; 
BondY. Nutt, Cowp. 601 ; 
Cochrane v. Fisher, 2 C. & M. 581 ; s. c in 

error, 1 C. M. & R. 809; 
Thellnsson v. Ferguson, Doug. 347 ; 
Bond V. Gonsales, 2 Salk. 445 ; 
Pelly V. Royal Exchange Assurance Company, I 

Burr. 341; 
Long V. Anderdon, 3 B. & C. 495 ; 
Graham v. Barras, 5 B. & Ad. 1011 ; 
Kington v. Knibbs, 1 Camp. 508, n. 
WiLLES, J. — ^This is a case which presents, in some 
respects, features of novelty. If this novelty was 
respecting the law, we should think it right to take 
time to consider ; but as the novelty is only in t^e 
facts, and as the law appears perfectly clear to us on a. 
full consideration of the case, and after having had th» 
benefit of an elaborate argument on both sides, w» 
think we ought to decide at once. The novelty in thi» 
caseooDsisU in the faot (hat the Toysgs, instsM o^ 
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being from port to port across the ocean, commenced 
some hundred miles np an inland river, and there were 
▼erj different circumstances on this river and on the 
sea. This led at once to the necessity (having regard 
to the course of business and to what must be regarded 
in all mercantile matters, expense) that at starting the 
vessels should be ready to go to Marseilles, but not 
ready for the sea voyage. There is one striking fact, 
that a vessel could not go down the river with masts 
(because of the bridges), nor could she use her sails ; 
she could, however, use steam, and would require an 
amount of pilotage on the river that would not be 
necessary at sea. They therefore were obliged to 
start in a state not ready for a sea voyage, and 
though the whole voyage was from Lyons to Galatz, 
they oould not, in starting, be rndy for more 
than river navigation. With regard to their being 
Teady for a sea voyage, I need say no more. The rule 
was obtained on a warranty, both of seaworthiness and 
that the vessels wonUl sail before the 15th Aug. 
It is impossible to say that the construction 
of the warranties contended for by the deft can be 
correct, for that makes them capable of being so inter- 
preted that it would be impossible for the assnred to 
aend the vessels over from Lyons to Galatz at all, they 
could not send them there either before the 15th Aug. or 
afterwards. We must take these warranties separately. 
First, with regard to the seaworthiness ; it appears 
that, in descending the Rhone, a vessel must be 
seaworthy (if I may use the term) for the Rhone, and 
from Marseilles to Galatz she must be ready for the sea. 
The only difficulty is respecting the part of the voyage 
from Aries to Marseilles. We must consider whether 
Aries was a proper place to change her state from 
fitness for river navigation to fitness for sea navigation. 
It is admitted that it was possible for the necessary 
stores to have been collected at Aries ; but was it 
necessary to go to this expense when the vessel could 
go on to Marseilles ? Certainly not, especially when 
80 doing would ha?e taken months instead of days, 
and when it is remembered that, even if the vessels 
were fitted np at Aries, they must have gone to 
Marseilles for inspection, permits, &c., required by tlie 
law of 1791. This last was necessary. Therefore, 
the question of seaworthiness at Aries resolves itself 
into a question of time, i. e. delay. Then as to the 
alleged delay at Marseilles. It appears to me that if 
the deft could have shown that any delay was caused 
by doing at Marseilles what could have been done at 
Lyons, he would have made out his case. I am now 
looking at delay as part of the question of seawor- 
thiness. For instance, could the rudder, put 
on at Marseilles, have been put on quicker at 
Lyons? Or were repairs necessary for the rudder 
in consequence of injuries which it received in 
that river? Or was a different kind of rudder 
required for river and sea navig«tion ? In either of 
the latter cases the pit. was right. But when we come 
to the question of whether the alteration of the rudder 
caused delay, there is no evidence to show that it did, 
for it might have been done while the ballast was being 
put on board. If this wss relied on, it should have 
been left to the jury ; but I think there is nothing in it. 
I think I have now disposed of the question of sea- 
worthiness, if there be. a case in insurance law where 
different states of seaworthiness are required for 
different parts of the voyage, either through custom or 
by the necessity of navigation— either would do — and 
that there may be such different states has been decided 
in Dixon v. Sadler, and approved of by the Privy 
Council in Biecard v. Shepherd, In the former case, 
in delivering the judgment of the court. Lord Wensley- 
dale (then Baron Parke) said : " If the voyage be such 
as to require a different complement of men, or state 
<»f equipment, in different parts of it, as if it were a 
▼<9'%o down a canal or river, and tidenoe aetou lliQ 



open sea, it would be enough if ths Te8adweie,ittli 
commencent of each stage of the navigatioo, foftlf 
manned and equipped for it.** This judgDot Uf 



approved by the Privy Council is a 
one, and it is quite clear that wheo he ddivcnji 
Lord Wensleydale must have contemphited a cw b 
the present. It is quite dear, then, that if t dap 
in the state of a vessel is necessary, the fcaei if 
take a reasonable time for making that diaap. 
the warranty as to seaworthiness is to be 
with respect to the place in which the veod wn Si 
much for seaworthiness. Now as to time. I haft Ml 
considered the question of delay, except ss npik di 
Papin 6 ; but I have not yet disposed of the ^Mti^ 
whether that vessel should have sailed before tlieite 
This reqmres a good deal of oonsideratioB. Ssforitf 
the cases which have been cited show that a fail 
sailing is not complete till she has doos iHtll 
is necessary to be done at port befofs ttSSag. lb 
Papin, No. 6, reached MarseiUes on the 29th J# 
I am of opinion that it was not neoesiaiy to db 
her ready to sail from that port on the Itt 
Aug., or on any other particular day, Vtf % 
was necessary to do so within a leasooaU 
The other two vessels where equipped with all 
diligence. They were all ready to aail on the M 
Aug., and did actually sail on the 23rd. The P^^ 
No. 6, might have gone before that, and her e^ 
ment did not go on so rapidly as that of the 
The explanation of this delay was. that it wis 
sidered advisable that she should sail in the eei. , 
of the other vessels, and there is nodoabtthii 
was kept back in consequence. The qoeitioQ foi 
is, was there any evidence that this was a reaoBi 
delay? There may be circumstances affeetisKdi 
safety of the vessel, such as waiting for a 
evening tide ; and, if in such cases the 
honestly, it is for the jury to say whether the ^ 
was reasonable or cot. 

Bylus, J.— After the full nnd elaborate ji 
given by my brother Willes, in every word of wis* 
fully concur, I shall only add, that I think a n»m 
able care for the lives and aafety of thecrevfi^ 
justified the Paptn, No. 6, being delayed to ^ ia^ 
company of the other vessels. 

Williams, J., who had intimated to his 
brethren that he was of the same opinion, left d* 
court shortly before the conclusion of the caie. 

RvkditekanKi 

Wednesday, June 24, 1863. 
Nelson and oiiikrs v. Couch and otosbs. 
Action in common law — Count for damage mUii^ 
by retjuon of a collision €U sea aJUr proeee£f* 
rem in the Court of AdmiraUjf. 
It is no bar to an action for a collisum of m <U 
a judgment in rem hat been recovered « <*f * 
miralty Court, and execution levied bg tks sAl 
the defts.^ vessel, where the damage done mt < 
than the amount realised by such sale. 
The declaration stated that before and at the 
of the grievance .hereinafter mentiotted the p^ 
were lawfully possessed of a certain ship of p^ 
value, to wit, the Peri, then lawfully being at ei%* 
wit, in the Engliwh Channel, and defta. were aleef^ 
sessed of a certain ship, to wit, the Lord ChaK^ 
and then had the care, direction and mas^geiMrt^ 
the same, yet the defts., not regarding tbdr di^f J 
that behalf, whilst the said ship of the pltaw*^^ 
the English Channel aforesaid, took so little aadn^j 
care of, and so carelessly, negligently and w^fj^, 
navigated, managed, governed anddin^edthawW' , 
them the defts., that the sud ship, by and t ht«y* ' 
carelessness, misdirection, mismanagemtiti iM* 
^ axvd improper conduct of the defts. sod tkir*'*''' 
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Mbalf, then with great force and violence run 
f and struck against the said ship of the pits, 
herebj then sank and swamped the same, and by 
B of the premises, the said ship of the pits., to- 
r with all her cargo, tackle, apparel, and other 
nre, goods, chattels, and effects, then on board 
>f, &C., was wholly lost to the pits, 
m 2. — And for a further plea defts. say, that 
» the commencement of this suit the pits, did, in 
igh Court of Admiralty of England, then lawfully 
^ power in that behalf, duly institute a cause against 
»fts.* said Mbip fjord Chancellor, and the freight 
»f, for and in respect of the matters complained 
Lhe decUration, and for the same causes of action 
n named, and thereupon the pits, caused a war- 
feo be duly issued out of the said court, com- 
lug the marshal of the said court, and all and 
aur his substitutes, to arrest the said ship and 
^ and to keep the same under safe arrest until 

they should receive further orders, and to cite 
rsons who had or claimed to have any right or 
w interest in the ship and freight to enter within 
yn from the service thereof (inclusive of the day 
li service), in the registry of the said court, an 
ranee in the said atuse; and further com- 
ag the said marshal, and all and singular his 
Intes, to wum all the said persons that if they 
^ enter an appearance as aforesaid, the judge of 
aid court ivould proceed to determine the said 

and to make such order therein as to him should 
*ight. And the defts. say that the said marshal 
irrested the said ship and freight, and executed 
id warrant according to the term and purport 
€i and the defts. further say, that an appearance 
oly executed in the said cause, by and on behalf 

owners of the cargo of the said ship, and the 
f 189/. 5«. !(/., being the amonut of the freight 
t said ship, was paid into the registry of the said' 

and the defts. further say, that no appearance 
Dtered in the said cause by or on behalf of the 

the owners of the said ship, and thereupon 
Proceedings were lawfully had by the pits, in the 
tonrt, and the said ship, with her tackle, apparel 
imiture, was lavs'fuUy decreed by the said court 
■old by public auction, and the proceeds thereof 
paid info the registry of the said court, and the 
aip was so sold by public auction under and by 

of the said decree for the sum of 830/., and the 
am was paid into the registry, and thereupon the 
anse came on for heating before the judge of the 
Mirt, and the said judge pronounced for the damage 
died for, and condemned the proceeds of the said 
Zord ChancelUir and freight therein in costs, and 
id tlie smn of 9571 4«. 6</., being the balance of 
id Bale, and the amount of the said freight (after 
Mit of the lawful expenses of the said marshal, 
d hy the said court to be paid to him the said 
wX) to be paid out to the pits., and the said sum 
% paid »ut to the pits. ; and the defts. say that 
ngs had been done and performed, and all times 
«p8ed necessary to make the said proceedings in 
aid Admiralty Court valid and effectual in the 
ad binding upon the pits, and the defts. respec- 
^ and that the said proceedings and every of them 
■stitnted by the pits., and the said decree made 
Qor of the pits, in respect of and concerning the 
) of action in the declaration sued on, and 



«Md replication. — And the pits, further say that 
■me not for the recovery of the said moaeys so 
^ the pits, is in the said second plea men- 
-^ or in respect of the causes of action thereby 
ttd, bnt in respect of the residue cf the said 
Bi sustained by them by reason of the said 
laknaeh. 

^•fsr to Moond plea. 
Kab. Cas. 



Demurrer to second replication. 

Archibald (JLush, Q.C. with him) appeared for the 
pits., and contended that the plea was bad, as it did 
not state what amount of damage the pits, sustained, 
or that the vessel realised what it was worth, nor that 
the accident happened with the default or privity of 
the defts., so as to prevent them from being liable for 
more than had been recovered, and that the proceed- 
ings m rem in the Admiralty Court were no bar to 
the proceedings. They cited 

Brown v. WUkinton, 15 M. & W. 391 ; 

The John and Mary, Swa. Ad. 471 ; 1 L. T. Bep. 

N. S. 494 ; 
The Bold Bucckugh, 7 Moo. P. C. C. 267. 

Brett, Q.C. (J. Sharpe with him), for the defts., 
contended that the pit. might have sued here in the 
first instance, or might have proceeded in personam in 
the Admiralty Court, but as he elected to proceed in 
rem, he was bound to take that judgment as final. 
They referred to 

The Kalamazoo, 15 Jur. 835 ; 
The Hope, 1 Wm. Rob. 154 ; 
The Volant, 1 N. C. 503. 

The Merchant Shipping Act 1854, s. 504, was also 
referred to. 

WiLLES, J.— I am of opinion that, in order to let 
in a plea of res JudioaUi, it must be shown that tho 
same matter has been determined between the same 
parties. It is not necessary to refer to the ancient 
authorities on this point collected in Com. Dig. tit. 
"Action," K. 1 ; it is enough to say, they are in exact 
accordance with the modern ones. Where there is the 
same matter and same parties, there is a bar ; but it 
rem tins to be made out here that the pits, (but for 
their own fault) had the opportunity of recovering in 
the former action what they seek in this. If the 
onus ky on the pits, to show that the damages fell 
short, the replication shows it ; but it seems to me 
that it lies on the defts. to show, that one action being 
in rem and the other m personam, they were substan- 
tially the same. For the defts. it has been contended 
that the judgment of the Admiralty Court was for the 
whole of the damage. No doubt the judge of that 
court did give damages, but he could only do so to the 
amount of the lien held by the pits., t. «. the 
ship. If a creditor, having a lien and power 
to sell, were to do so, and only realised half his 
debt, coald he not sue for the residue? Surely he 
could. Looking at the cases of The Fortitudo, in 2 
Dod. 58, and the John and Mary, referred to in the 
argument, it would be most extraordinary to hold that 
an action in personam was no bar to further proceed- 
ings; but then an action in re»/i was. Moreover, 
nothing is said in the plea as to the value of the vessel, 
which might be very different at the time it was sold 
and the time when the collision took place ; and it has 
been held that the former value is the one to be 
reckoned within the meaning of the Merchant Shipping 
Act. 

Byles, J. concurred. 

Williams, .1., who left before the conclusion of the 
case, intimated to the court that he was of the same 
opinion. Judgment for the pits. 



COURT OF EXCHEaXTEB. 

Reported bj- F. Bailkt and H. Lkicu, Esqrs., BarrUters- 
at-Law. 

May, 1863. 
Sill r. Swaxn. 
Marine insurance--' Open or valued poUcy—Con- 
structton of-^Evidenoeofthe weight of a particular 
cargo offered 6y the assured, and aeeqttance of that 
weight by the underwriter. 
This was au actlotv ori n v^\\« ^>1 TawwR^ vwewv\«.v» 
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dated 8tli April 1861, effected by the pit., ft merchant 
ttt Lirerpool ; the deft, being an anderwriter at 
Lloyd's, in the city of London. By the policy, 
the insurance was to be from Cameroons, on the coast 
of Africa, to Liverpool. The said ship, &a. goods 
and merchandise, &c., for so much as concerned the 
assured, by agreement between the assured and as- 
surers in that policy, were and should be IbOOL on 
palm oil, valued at 48/. per ton ; 1500^ on ivory, 
ralued at 1000/. per ton ; 15001 on cam wood, valued 
at 40/. per ton, *' as interest may appear.** That policy 
was to follow and succeed the last policy for 1000/., 
effected 8th March 1861. In consideration of 15 per 
cent, as a premium for the insurance of 150/. upon 
the goods in the policy mentioned, deft, became an in- 
surer to the pit., and duly subscribed the policy as 
such insurer. The goods were shipped at Cameroons, 
in a steamer called the Cleopatra^ and whilst on the 
▼oyage to Liverpool tbe goods were lost by perils of 
the sea; the pit. declared his interest 405/. upon and 
onder the policy — forty- three casks of palm oil by 
the Cleopatra, valued at 1497/. 165. 3(f, on the 
13th Oct 1862, which was totally lost, showing 
a loss on deft.'s policy of the 405/., which repre- 
sented the insurance on the forty-three casks of 
palm oil. The policy was taken to the underwriters 
at Lloyd^s, with the indorsement on it : ** Settled 
a loss on this policy on interest, per Cleo- 
patra^ 405/., as above declared, which, on 1500/., is 
27/1 per cent. ;*' that is to SAy. as it is a loss of 405/. 
in respect of that oil, and there is 1 500/. to pay it, 
gives 27/. for each 100/. underwritten on the policy ; 
claiming, therefore, 40/. 10«. of deft, in respect of his 
150/. underwritten. 

This was, in effect, the plt.*s declaration of interest. 
The deft., however, contended that after examination 
of the declaration of interest there was only a loss of 
55/L, which, being divided over 1500/. gave 3/. \^,A(L 
per cent., or only 4/. 10s., for which the deft, was 
liable in respect of his 1 50/. 

The trade from Africa to Liverpool is a close one, 
and as only one steamer arrives at that port per 
month, the bills of lading always or nearly so arrives 
with the cargo. Policies had been effected during the 
months of February and March and in April ; the 
policy upon which the action was brought was effected 
on the vessel called the Cleopatra, The custom appeared 
to be, that as soon as the bills of lading arrived, the 
weights therein were indorsed by the broker upon the 
back of the policy, and he got the policy initialed by the 
underwriters. 

The case was tried before Martin, B., at Liverpool, 
and it being altogether a question of figures, and 
figures only, it was left entirely to him to determine. 
He directed a verdict for pit. for 40/., with leave 
reserved to the deft, to move to reduce tliat amount, 
and a rule nui having becMi obtained for that purpose, 

Breity Q. C. and Quain showed cause and contended 
that the policy was a valued one, and as much so as if 
the value was declared in it. As soon as the amount 
was put by the assent of both parties on the back of 
the policy, then it became a valued policy for that 
amount whatever it was, and could not afterwards be 
dbputed, unless fraud could be shown, which it was ad- 
mitted was not the case here. 

Barman and others v. Kingston, 3 Campb. 150, 
was referred to. 

Edward James, Q. C, and Trevelyan, contra, in 
support of the rule. — This was only a valued policy in 
respect of the amount per ton, but as to all the other 
quantity it is an " open " policy. Before the policy 
on which the action was founded could be brought to 
bear, the two previous policies must be exhausted, 
which was not the case now upon the pit's present 
calculations ; if the weight had been properly in- 
doned upon them, there would not \iM« Vt^u 



much money required to satisfy tbe pRMBt «; 
if tbe pit. had declared according to the lOiii 
instead of the bill of lading weights, then, msi 
of the sum being 405/L, it wonld have bNs SSl, 
and deft, could only be called upon ta pij s 
his proportion of the latter amoont; tbi ioilak 
on the policy by the underwriter simply aowvotids 
an acknowledgment of the iodorMment, lod, at tli 
most, could only bind the man whose initiilstbef ws: 
Enlwisle v. EUis, 2 H. & N. 555, vaidtod. 
Cmr,adg.nL 

JuUf 6.— Bbajcwell, B. said:— This ok m 
twice argued. The amount in dispute is not vaglipi 
It is a question which need never arise sgiia if k 
parties will only take care to avoid it, ss tbej m^ 
for the future. We think, if tbe question hsd A 
upon the first cargo, either to which there was iiMf^ 
or to which there was not damage, tbe tnw si^ 
would have had to be looked at But of crane In 
competent to the parties to say, the assured ob ^m. 
hand, ^* I offer you such a weight for better for ««;* 
and the underwriter, on the other haod t« i^ 
"' Well, I accept your weight as the wdgfatof tk|r 
ticular cargo." We think that in this esse tbni 
evidence that this was done. It is not neeaBifjl 
say whether the bill of lading weight was saKsUil 
or anything of that sort ; but we think d ' 
evidence to show that the assured tendered tlw 
for better for worse, and the underwriter aoccftiil 
and the matter having been wholly left to mj I 
Martin as the judge at the trial, the jtvy never 
been addressed, or their opinion ever asked in sbj^ 
upon it at all, we think it open to us to come tii 
reasonable conclusion which I bare meatioMi' 
which they would have come to upon it had it biaii 
to them ; consequently the rule will be dischsrgai 

RmkdiiAKfi. 
. Plt*8 attorneys, Forshaw and Goodman, LrnrpiA 

Deft*s attorneys, LoteUss^ Nelson and Goodam,\ 
Hatton-court, Threadneedle-street 



Friday, June 5, 1863. 
Kyna87x>2I r. Nicholson anb othos. 
Shipping — Broker — Right to cotnmission-'Besi^ 

ness — Evidence, 
The pit,, a shipbroker, introduced one of tk 4 
to another broker, B, B, veas also a smtcW 
shipowner, and through B, dffts, ufereintroiM 
third shipbroker, C, and through C, ^fi^'^^ 
was chartered bg S, and Co, The pU, smdm 
for commission in respect of that ehsrl^i* 
question being left to the Jury, thejun/fm 
verdict for theplL : 
Held, upon the point reserved at the tried, 
there toas any evidence which the leanti ji 
should have submitted to the Jury on ths qtt^^ 
commission, that it was a fuestion s^m V 
evidence under the circumstances for tks /^ 
decide, and the Judge at the trial ^tif"^^ 
satisfied with the verdict, the Court refmsi t» ^ 
aside. 

This was an action brought by tbe pit, vko **< 
shipbroker at Swansea, against the defta, «^ 
shipowners at Smiderland (and had sevsrsl nflsj* 
Swansea in Dec. 1862) for commission clsioed l^ * 
pit for effecting a charter-party for defks. . 

It appeared that the pit had introdnosd m*"^ 
defts. to another broker named BcynoOf ^J**f 
an arsenic merchant and also a sbipowmr. TM^ 
Beynon the defts. were introdnosd te * '^^ 
broker, a Mr. Bnllcraig, who hsd a M^ "'^ 
Falkland Islands. The defu'. ship Va*«*«rl 
chartered through Bullcraig by Messrs. 8".*! 
jS[)ry and Co. The pit sued the dsfte. 
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his charter. The cause was tried at 
'gan spring assixes at Swanses, before 
en the jurj foand a verdict for the plU 

^as obtained in Easter Term last to set 
ict and enter a nonsuit, or for a new 
and of misdirection in the learned jadge 

that a contract might be inferred from 
>a as to allowing two and a-half per 
ts., and in rejecting the evidence of the 
I Bullcraig and Beynon, also en the 
! verdict was against the weight of evi- 
) pnrsnant to leave reserved to enter a 
defts. on the ground that there was no 
t the learned judge should have sub- 
iry upon the question of commissbn. 
'ed cause, and contended that the ques- 

had been properly left to the jury. The 
ived the benefit of the plL's introdnc- 
1 not prejudice his claim by payment 
ion to third parties ; it was a question 
»n the whole of the evidence, and unless 
dge expressed himself dissatisfied with 
tit verdict would stand. (It did net 
learned judge's notes of the trial that 
occurred there as to the rejection of 
f the letters between Bullcraig and 

, (r. AUen and Leioert with him) in 
rule. — This case came directly within 
f Gibson v. Crick, 1 Hurl. & C. 142 ; 
ix. ; and 6 L. T. Rep. N. S. 392. There 
brokers, were employed by the defts., 
procure charterers for certain ships, 
duced the defts. to another firm of 
negotiations were commenced at the 
4t-named firm with a Capt. Lay, for 
>f these ships. The negotiations with 
lothing, but Lay, with the knowledge 
informed a Mr. De Mattos that the 
p in want of a charterer, and De Mattos 
rterer. In an action by the pits, to re- 
ommissiou from defts. on the charter 
is court held that the pits.* services in 
were too remote, and strongly inclined 
that any custom which would entitle 
commission under such circumstances 
easonable custom and bad. It appeared 
ilt.'8 own evidence that he never was 
to negotiate the charter, having no 
the charterers. Even up to the time of 
d not know their names. Secondly, the 
rter and the one ultimately signed, ex- 
le commission payable to the charterers, 
.ct, it had been paid before the trial, 
tended that the learned judge mis- 
iry, and that the verdict was against 
vidence. Cur. adv. mtU. 

AMWKLT., B. said : — Our judgment was 
this, f6r the purpose of my brother 
isulted. I have spoken to him upon the 
9 result of my communication with him 
ing the entire argument) is, that we are 
rule should be discharged. There is no 
vas thiough the intervention of the pit. 
got the charter-party ; that is to say, 
at all events, a chain in the link of 
there is no doubt the defts. had to pay 
eir great point is, that they have paid 
le name of Bullcraig. If the pit. had 
an agreement to which Bullcraig was a 
1 look for bis remuneration, not to the 
nllcraig ; but there is no evidence that 
vat aware that Bullcraig was to receive 
i. That being so, that circumstance 
of the case. Then the question stands, 



as to whether there is evidence to show, either that the 
pit. or the other Swansea man (whose name I cannot 
caU to mind at the present moment) was the proper 
person to receive the commission from the defts. 
That really was a question for the jury, and mj 
brother Mellor particularly mentions that the other 
man was more of a merchant than a broker. It is not 
to be supposed we are of opinion that if the pit. Lad 
been a wholly unauthorised person, if he had merely by 
by chance learnt that the other Swansea man was in 
quest of a ship somewhere, and then had said to the 
defts., " Well, I know that to be the case ; you go to 
him/* that would have been enough ; it would not. It 
would have been no more sufficient than if la nun were 
to read by chance in the window of a house agent that 
a house was to be let ; it would not be enough if he 
went to somebody and said, *' I think there is a bouse 
to let that you want.** That would not entitle him to 
commission ; nor would the pit. be entitled to com- 
mission if the facts had been as I submit they might be 
if he had been a totally unauthorised person. No doubt 
there is abundant evidence he had full authority from 
the other Swansea man to look out for a ship, and do 
all that he did. If that is so, and we leave out Bull- 
craig receiving a commission, as we are entitled to do, 
inasmuch as the pit. knew nothing about it, then, 
between the pit. and the other Swansea man it ii a 
question for the jury. There is no reason (as my brother 
Mellor said) to be dissatisfied with the verdict of the 
jury, and we think the rule should be discharged. 

HuU discharged. 

Plt.*s attorneys, Loflus and Toung^ Kew-iun. 

Defts.* attorney. R, Walthew, 9, Southampton- 
buildings, for J. Eglititon^ Sunderland. 

The defts. are going to appeal against this decision. 



COTJBT OF aXJEEN'S BENCH. 

Beported hj Johh Thompson and T. W. SAtnroKRS* 
Esqs., Barrlsters-at-Law. 

Satunk^, May 23, 1863. 
BoBERTs V. Shaw. 

Ship — Charterers^ stevedore — Expenses of unloading 
cargo — Ship's disbursements — Payment o/ freight. 

A ship was chartered from London to San Francisco 
and Victoria^ *^ the goods to be brought to and 
taken from alongside at merchanCs risk and ex- 
pense ;'* freight to be paid part upon sailing^ the 
residue at port qf discharge ; and the ship to be con* 
signed to charterers' agents at the port of discharge; 
and a stevedore recommended by charterers to be 
employed at ship's expense. At San Francisco th€ 
agents incurred expenses hi unloading and reloading^ 
partly caused by the manner in which the cargo had 
been loaded in London. Tlie charterers^ agents^ in 
settling the freiglU with the captain at the port of 
dischargsy put these expenses in the account as due 
from the shipowners to t/temy and insisted on their 
being allowed as against the freight. The captain 
objectedy but yielded under pressure and signed the 
account : 

Held, that these were properly ship's expenses^ and that 
the owners were liable fur them: 

Held, also, that this settlement could not be pleaded 
either as payment or by way of set-off in an action 
against the charterers for that portion of the freight 
in respect of which the agents had insisted on these 
expenses being allowed. 
Action for freight due from the deftsf. to the pit. 

under a charter-party. 
Pleas: — U As to ^Sl payment into court. 2. Ab 

to the residue, never indebted. S. Payment 4. 

Set-off. 
At the tcWL Utott, U%\tot, ^.^ \N. «^y«*^ "^^^ 
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the pit. was tbe owner of the ship RoherUon^ 
which tbe defts. bi^d chartered for San Francisco and 
Victoria, British Columbia. B7 tbe charter-party, the 
ship was to load in London as a general ship, and 
thence proceed to San Francisco and Victoria. The 
goods were to be brought to and taken from alongnde 
at merchant's risk and expense ; the freight was to be 
a lamp sum of 1650/., which was to be paid, 1000/. 
on sailing and the remainder on right delivery of tbe 
cargo, say, if the captain should so require, one moiety 
at each of the said ports of discbarge. The ship was 
to be consigned to the charterers' agents at the port of 
discharge paying the usual commission and not ex- 
ceeding 2 per cent, on account of the freight of 1650/. ; 
and a stevedore recommended by charterers was to be 
employed at ship's expense and on usual charge. On 
the arrival of the ship at San Francisco, Messrs. De 
Woolf and Co., the charterers' agents, came on board, 
bringing a stevedore, whom they employed to unload 
so much of tbe cargo as was intended for San Fran- 
ciso, and who made a charge of 78/1 8«. 4d. for his 
services. Evidence was given to show that extra 
labour and expense were incurred in unloading the 
cargo in consequence of the stevedore in London having 
stowed the cargoes for San Francisco and Victoria in 
such a way that it was necessary to unload a great 
part of the Victoria goods in order to get out the 
oaigo for San Francisco. Messrs. De Woolf and Co., 
in paying to tbe master of tbe ship the proportion 
of the freight due at San Francisco, daimed 
to deduct disbursements which they had made 
on account of the ship, including the 78/. 8s. 4d., 
which they had paid to the stevedore at San Fran- 
cisco, as before exphdned, and presented an account 
by which disbursements to a greater extent than the 
freight payable at San Francisco were set off against 
the freight due on the charter. The captain objected 
to this account. Messrs. De Woolf then threatened to 
libel the ship in the local oourts, and to arrest it ; 
whereupon the master signed their account under pro- 
test. When the ship returned the present action was 
commenced to recover the amount of freight so allowed 
by the master. The defts. acknowledge that part of 
the freight remained due, and paid into court the sum 
of 95/. in respect thereof, but contended that they had 
% right to deduct the sum of 78/. paid by Messrs. de 
Woolf and Co. to the stevedore under the circumstances 
above detailed, and claimed for that purpose to take 
advantage of either of tbe three pleas of ** never, in- 
debted," ** payment" and "set-off." The jury found 
A verdict for the pit., and in answer to questions from 
the learned judge found— first, that the cargo was 
stored by the stevedore in London, without any inter- 
▼ention on the part of tbe master ; secondly, . that a 
large portion of the expense (but not tbe whole of it) 
incuned at San Francisco might have been avoided had 
the cargo been stowed in the first instance in a different 
manner. A verdict was directed to be entered for the 
pit., with leave to the defts. to move to enter a verdict 
for them if the court should be of opinion that, under 
the above circumstances, the defts. were entitled in 
this action to deduct the said sum of 78/. 8#^ 4d 
from the freight due from them to the pit. 
A rule nisi having been obtained accordingly, 
Kaa'stake and Field showed cause. — By the terms 
of the charter-party the stevedore was not the servant 
of the master of the ship, but of the charterers. The 
expense therefore caused by the way in which the 
goods were placed in the hold should fall on the 
charterers and not on the owners of the ship : . 

Blaike v. Stembridge, 6 C. B., N. S., 894 ; 2L.T. 
Bep. N. S. 070 ; 

Sack V. Ford, 13 C. B., N. S., 90; 

Swaituton v. Garrick^ 2 L. J. 255, Ex.,. com- 
mented on in Blaikie v. Stemhridge, 
JSeeondl/f even if the owner is entitled 10 \>«sx \)kieM 



expenses, the deft, cannot plead thembjmjafNt-flf 
or payment in this action. 

Lush And. Watkin Williams in sapport oftlxng. 
— It is contended that the deft is entitkd to md. 
whether the stevedore was the agent of the iidpoffwr 
of the charterers. Tbe shipowner eofifesUbiit 
tbe expense of loading and unloading, foritiiiwttfb 
duty as carrier. Instead of having an agent of bums 
San Francisco, he employs the charterers' igeat. Ikoi 
expenses were disbursements of the Bhip,aiid» 
stitute a payment of freight ^yro temto, Thitunii 
b always under the control of the master, lodbiiaik 
of loading should have been superinteoded bj )k. 
Secondly, the defts. may treat this som istponat 
by their agent to the pit. Cwr. ode. pI 

Blackbuun, J. — ^Tbis was an actioo brngltlf 
the owners against the charterers of theihip JMs 
to recover a sum of about 70/L as a bahmn d fn^ 
alleged by them to renuuii due on the charter of \if 
on a vqyage from London to San Frandsoo andViMi 
andVancouver*s Island. By the terms of tbe duMii 
cargo was ** to be brought to and taken froaiiat 
side at the merchant's risk and expense," the N^ 
was to be a lump sum of 1G50/L, which was to btjii 
one moiety on sidling, and the other on deUverjcfii 
cargo \ say, if tbe captain should so require, ooe 
at each of the said ports of discharge. The iUp« 
to be consigned to the charterers* agent at the ^1 
discharge, paying the usual commission not ei«i| 
two per cent, on account of freight 165(ML; itifi^ 
recommended by the charterers was to be enpbjrii 
the ship's expense on tbe usual diarge. Attiatii 
before my brother Mdlor, at the sittings in M 
evidence was given that, owing to tbe fiuik <f ii 
stevedore in stowing the cargo in St. Katharine iM 
an expense to the amount ot the sum in ^Mrtiab 
been incurred at San Frandsoo in getting at ikt {ji 
for that place. Mr. De Woolf, the co-cbitera^lif 
at San Francisco, to whom the ship had been n ' ^ 
according to the terms of the charter, paid tb M 
amongst other disbursements, and claimed toat^ 
in account with the captain. Tbe captain naMi 
claim, and alleged that the fault being tbe Mfiii^ 
recommended by the charterers, the loss nut I 
upon them. Messrs. De Woolf and Con ^f^ 
insisted upon this item being allowed as Hl'^Jf 
freight, and threatened to arrest the ship for thiv 
bursements, unless the captain would sign the m0 
allowing the disbursements in questwn as anitea^iil 
tbe freight. The captain, owing to this threat, d^ 
order to be at liberty to proceed on tbe 'nijHS'K 
tbe paper under a protesL The rest of the 6# 
having been paid or settled in account, tbe only ^ 
was whether, onder. these drcumstanoea, the fi*; 
payment as to tbe sum in question eoold Is^ 
tained, it being clear, and conceded by the J*'^^'^ 
tbe plea of set-off. was not applicable. 1^'"]*| 
having passed fur the pit., with leave for thediM 
move to enter- the verdict for- them, andankk^J 
been granted according to the leave reeerved, tte<* 
was argued before my brother Crompton s ndiP 
On the argument the pit. contended that the iti|*2 
under the circumstances, was a servant *PF"'2';J[ 
the charterers, and that they alone were luU'^J 
consequences arising from the mode adeptidiT^ 
stevedore la stowing the cargo, which ought Bflti*^ 
event,. to fall. upon the al&pownen.. Tbed^ 
tended that the expense in question was e ^ 
bursement, , for which the shippwner mi li>U 
that, under the cireomstances, it had beeo p^ 
account just as if the freight had been pv^**?! 
cash, and so maeh handed back, to De Weitfii' 
in payment The fact of such an npp<<if^'^ 
commendation of the atCTedore by the chtfM^^ 
much discussed before us bj the hanud cetfi^*'^ 
^^<^.%ad the recent anthozitiM w«i M^*"^ 
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the view we take of the case, it becomes 

inquire whether the shipowners or 
re liable for the condact of the steredore, 
RO action for damages, with anj oonse- 
Qg from sQch conduct, would lie bj either 
; the other. We are clearly of opinion — 
when the case came to be discossed it was 
the counsel for the plL — that the amount 
hich the shipowner was bound to incur to 
s ready to be taken from alongside, and 
learly liable to De Woolf and Co., as agents 
:t, for the amount of that disbursement 
ledy he might hare had, or whether he 
ot any remedy against the defts. for the 
be stevedore in London in causing the 

those expenses. He was bound at St. 
deliver the cargo for that place alongside, 
se could interfere with the getting the cargo 
De Woolf, though the agent of the char- 
n Francisco to receive the freight under 
ding and to pay such part of the half 
arter freight as the captain might require, 
he agent of the skipowuer for all the dia- 
and for the one in question among the 
lear that Messrs De Woolf, who advanced 
>r the disbursements, did so on their own 
did not do it on account of the charterers, 
ould not have charged with the outlay 
m they could if they had advanced money 
r of sea damage to the ship ; and if they 
;ligent in the execution of their duty no 
have lain by the shipowners against the 
It appears by the account of the pit. that 
[ not only the commission on the charter 
brokerage on the ship's business, and the 
which the disbursements is introduced b 
them as between themselves and the ship- 
) thiuk, therefore— and indeed it was nlti- 
ded — that this was a proper disbursement 
ment of which Mr. De Woolf, as agent 
onploj^d by the shipowners, had a 
on against the shipowners. The ship- 

1 right to receive at San Francisco from 
id Co., as agents to the charterers, so much 
emaining freight as the captain required, 
if and Co. had a right to receive from the 
n their own account (that is, due to them- 
•ut reference to the charterers) the sum in 
a ship's disbursement. This being the 
je parties, the captain was obliged to sign 
relied on by the charterers, which he did 
t, to get the ship away ; and the question 
took time to consider was, whether his so 
account between De Woolf and Co. and 
!rs, in which the debt due to De Woolf 
he disbursement in question was brought to 
be shipowner, and the freight payable at San 
^ put to his credit, can operate as a payment 

to the pit. of so much of the balance of the 
the 1000/.? We should be very sorry to 
Dubt on the cases which establish that, 
irties settle an account of moneys due, and 
OSS- items allowed in such account, they 
ted as payments. We have lately held 
payments that they take the case out of 
of Limitations. We do not, however, think 
n apply this doctrine to a case like the 
le debt supposed to be allowed in account 
t of a third party; the debt against 
( supposed to be so allowed was not then 
authority of De Woolf and Ca, as agents 
irers, was to pay for them at San Francisco 
out half of the remaining freight, that is 
be captain required it there," and much 
,hat sum had been swallowed up by the 
puted items; so that the freight against 



which the sum was supposed to be allowed was nob 
payable until the ship arrived in Victoria. The- 
captain was compelled to sign the account to get his 
ship free to depart, and he only signed it under protest 
that the amount was not due. We do not infer from. 
these df cumstances that the captain, even if he had 
authority so to do^ ever assented to treat these dis- 
puted disbursements as a payment in satisfaction. We- 
do not see at what period the transaction could have 
amounted to a final payment and satisfaction ; and w» 
think that the facts do not make out such an assent to 
treat this cross-demand due to a third |>er8on as pay- 
ment, as to bring the case within the doctrine ac- 
cording to which an assent to treat a demand due 
from one of the parties as finally settling and dis- 
charging the other party from a cross-demand in a 
settlement on account of two admitted payments, is 
properly treated as payment. The rule for entering^ 
the verdict for the defts. must therefore be dischaq 

Ruleditt 



C0X7BT OF COMMON BENOH. 

Reported by Daiosl Thomas Evahs and W. Maxd, Eaqjn^ 
Barristert-at'Law. 

April 28 and 30, and May 1 and 2, 1863. 
lo^iiDEs v. The Usiykbsal Mariitk Ivsu&angb. 

COMPAMT. 

Marine insftrance, 
A policy of imuranee on a shipload of coffee oon- 
tained the worde ^^free of capture, seizure and 
detention, and aU the consequences thereof, and of 
any attempt thereat, and /res from all consequences 
of hortiHties, riots and commotions," The Mp was 
wrecked on Cape Batteras, where there was a 
lighthouse, the light of which^ howeser, had been 
extinguished by the Confederates. A large portion 
of the cargo might have been saved had not the 
Confederates prevented it : 
Held, in an action on the policy, that there was a total 
loss by perils of the sea of that portion of the cargo 
which could not have been saved, but that the lose 
of that part which might have been saved but for 
the interference of the Confederates was a con^ 
sequence of hosti&ties within the exception of the 
polity, and thertfore, as to that portion, the in- 
surers were not Uable, 

This case was tried at the sittings after Hilary 
Term, at Guildhall, before Erie, C. J., when a verdict 
was found for the ph. for 3000A, leave bemg reserved 
to move to set that verdict aside, and instead thereof 
to enter a nonsuit, or to reduce the damages, if the 
court should be of opinion that the whole, or any 
part, ef the coffee was lost by any of the excepted 
perils. 

The action was on a policy of insurance, and was 
brought to recover 300o£ insured on a cargo of 650& 
bags of coffee, valued at 25,000^ on board the ship- 
Linwood, from Bio to New Yoik. To which defts* 
pleaded that the coffee was not lost by the perBs 
insured against. By the terms of the warranty the- 
goods were warranted free of ctqfture, seizure, and 
detention, and all the consequences thereof and of any 
attempt thereat, and free from all consequences of 
hostilities, rioU and commotions. The vessel sailed 
from Bio for New York, but ran on shore on Cape 
Hatteras, whose light had been extinguished by the 
Confederates, whereby she was seriously injured, 
although the coffee was not then damaged. The 
next morning some Confederates took possession of the 
vessel, and of the captain and crew, but none of the 
coffee could be got on shore, and it was very much 
damaged. The following day, however, they attempted 
to save the coffee, but were prevented by the Con- 
federate troops, who themselves only aoooMdad. vx 



354 



MARITIMB LAAV CASES. 



C. B.] 



I0MIDK8 p. The UzfivBBaAL Mabhib Insuramcib CouPAirr. 



saving 170| which thej appropriated to tbeir own 
ruse. The remainder of the coffee was entirely lost, 
and the ressel broke np the next day. 

A rule pursuant to the leare I'eserved haring been 
obtained on a former day, 

Bovilly Q. C, lAtsh, Q. C. and llonyman now 
showed cause, and contended that, even if tlie Tessel 
wuuld not have been lo»t if the light had not been put 
out, nevertheless that was a cause too remote, the 
proximate cause of the loss being perils of the sea. 
They cited 

Bagedom ▼. WhUmon, 1 Stark. 157 ; 
Livie ▼. ^ronton, 12 E. 648 ; 
Powell T. Gudgeon, 5 M. & S. 431 ; 
Tatham v. Hodgttm, 6 T. R. 656 ; 
Lawrence t. Aberdein, 5 B. & Aid. 107 ; 
JUdman ▼. WiUon, 14 M. & W. 476 ; 
Bishop T. Pentland, 7 B. & C. 219 ; 
IValker v. MaUland, 5 B. & Aid. 171 ; 
Butk V. The Bogcd Exchange Asturance Com- 

pony, 2 fi.& Aid. 73; 
Bahn v. Corbett, 2 Bing. 205 ; 
Bodkhuon ▼. /2o6mM»i, 3 B. & P. 388 ; 
Green t. Enulie, Peake's N. P. 278; 
Bondretl t. Bentigg, Holt*s N. P. 149 ; 
Thompson y. Bopper, 1 £. B. & £. 1038. 
BreU, g. C, Meltish, Q. C. and Madachian, in 
support of the rule, contended, that the light being put 
out was an act of hostility, aad that the proximate 
cause of the ressel being lost was the absence of such 
light, and therefore that the case came within the 
exception specified in the policy, and the insurers 
were therefore not liable ; and also that there was a 
total loss by capture. They cited 

Thonqfson t. Hopper, 6 £. & Bl. 937 ; 

The Edward and Mary, 3 Christopher Bob. Adm. 

CaB.305; 
The Bercules, 2 Dods. Adm. Caa. 358. 
£rue, C. J. — I am of opinion that judgment should 
be for the pit. This was an action upon a policy on 
coffee, and the policy contained an exception, ** war- 
ranted free from capture, seizure, detention, and all 
the consequences thereof, and of any attempt thereat, 
and free from all the consequences of hostilities and 
conmiotion." It turns out that the insured ship, with 
a cargo of coffee on board, in proceeding from Belize 
to New York, had to pass by Cape Hatteras, and ran on 
shore. If there were nothing more in the case it would be 
a clear loss by perils of the sea ; the captain being out 
in his reckoning ran ashore and the ship was lost. 
But at Cape Hatteras there had been, until the 
secession of North Carolina from the United States, a 
lighthouse, and when North Carolina seceded, the 
light St Cape Hatteras was put out by tliem 
for the purpose of hostilities. I take as a fact, 
for purposes of the judgment, that if there had 
been the light on Cape Hatteras, the oaptiiin tould 
have seen it, and could have put his ship about, and 
she would not then have been lost in the way she was. 
The contention upon the first part of the case is, 
whether the loss of the ship which brought about the 
loss of the cargo was a loss caused by the consequences 
of hostilities. The putting out the light was a conse- 
quence of hostilities— was the loss of the ship caused 
by the consequences of hostilities? I quite agree with 
the learned counsel who hare argued the case on both 
aides, that it is a question of constructbn, that it is to 
be construed as a contract by the parties, and that the 
intention of the parties is to be gathered from the 
words in the instrument taken with the surrounding 
circumstances. Those are not nsual words that 
have been the subject of any judgment before; 
and it is my duty at the present moment to 
put that construction upon them which I think 
the parties to the instrument intended. I quite 
sgne with the learned ooonsel that the words in the 



policy are to be construed in the same way ) 

assured had re-assured his cargo, and i 

against the perils that are excepted in the 

So that if the action had been against that 

re-assurance and the ship had been lost in 

ner 1 have stated, then it would have been 

of the court to say that the consequence of 

tilities, the putting out of the light, was so 

with the loss of the ship as to make the iusi 

The words are to be construed with referei 

known principle pervading insurance law, eons 

non remota spedaiur ; the loss must be conn 

the supposed cause of it, and the relation of 

effect, speaking according to common parlan 

is the putting out of the light so connected 

loss of the ship in question as to stand in tha 

In the ordinary course of events, as the capt 

his reckoning by thirty or forty miles, and t 

chose to proceed upon his courbe on the roj 

a mistaken belief of where he was, and withe 

a proper look-out, and entered the breakers, 

said that in the ordinary course of events the 

the light would have been followed by the 

ship ? I think they are too distantly conn 

each other to stand in that relation. I w 

insunee of what I consider a consequence 

meaning of this policy. Supposing thei 

attempt at the seizure of a ship and the en< 

follow thf ship, and the ship, to escape sein 

run agromid or run ashore. The loss woi 

caused by the attempt at seizure, and it 

within the exception. I will suppose agai 

enemy gave chase to the ship for the | 

seizing her, and to avoid being seized bhe go 

where there was neither anchorage nor port a 

on shore, where if the wind continued it was 

cerUiu that she must be lost. I should s» 

ship driven on shore by the wind under the 

stences, was lost by the consequences of 

The exception has reference to seizurt 

consequences thereof, or of any attempt 

I will assume that the enemy avoided tl 

led the ship that had got into the 

ship was there, and if the wind changed 

get off; if it did not change, she was oertaii 

shore, and the ship went ashore. That 

loss by the consequences of an attempt at 1 

would be within the exception. I will sop; 

case, that is, that the wind did change, ai 

ship got out of the bay and proceeded on 

and afterwards, in the course of the voyage 

taken by a storm, which she would have 

having arrived at her port, if she had not k 

to deviate and delay by reason of the 

seizure. If she founders in the storm, tbei 

then a loss which never would have occur 

had not been the attempt at seizure which 

but that loss would not be connected in tha 

relation with that which, in the ordinar 

events, is necessary to connect the loss w 

called the cause of the loss. The ship g 

the bsy and proceeding on her voyage, 

consequence, in the ordinary course of evei 

a storm should overtake her, she would 

course of that storm ; yet I suppose, as a 

in the case, that, if she had not been obligee 

she would have been safe in port befon 

came on. Then I should say that, althoo 

sequence of the attempt at seizure was 

without which the loss never would have h 

it is not the efficient cause, in thelangu: 

of the judgments given in exceptions 1 

cases ; the one fact is too remote from th« 

then it would be a loss by peril of the 

another instance. The warranty extends 

all the consequence^ of hostilities. I will 
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11m ship is deBtined for a port wher« there are two 
channeb of entnuioe. In one of those cbanneU a 
torpedo is hud down ; in the other there is none. If 
llw ibip, ooming into the port, knows nothing of the 
torpedo, and is sunk and destroyed, then of course the 
«MMqaences of hostilities lead duvctly to the destmc- 
tioo. The hostilities having indaced the occupiers of 
the port to lay down the torpedo, if the ship 
itnek on it in ignorance and was destroyed, 
3t ig the consequence of hostilities ; that is 
the proximate cause of the loss, and so is within 
ike exception. Take the case of the capUin of 
^ ship being aware that the torpedo is there, 
nd for the purpose of avoiding the torpedo that 
iilo the channel he takes the other channel into the port, 
It tbe mouth of the river, and from bad navigation in 
At other channel the ship runs aground and is lost 
Ji my opinion that would be a loss not within the 
xeeption, because many ships would pasp up the other 
bsone], and such ships through good navigation could 
itt up safely. Theretore, the ship taking to the 
ilier channel and being lost there, her 1(ms would not be 
miected proximately with the consequences of hostili- 
», namely the torpedo. I should say that the ship 

lost would be lost by perils of the sea, by ordinary 
ivigation within the meaning of the policy. In the 
pljeation of this principle to the consequence of 
Btilitie^ the captaui, as I say, having missed his 
ikoning, not having the ordinary resources, not 
▼ing the look-out which would see the breakers 
^ when he was coming towards the shore, not 
inc to in the night when he doubted of his position 
d then coming on shore, it is not the absence of the 
ht which is proximately connected with the 
ailing on shore to make the one stand in relation to 
s other, within the menning of marine policies, of 
Dae and effects. It would therefore follow tliat the 
«ek of the ship is not within the exception, but is 
thin the policy, and if the wreck of the ship 
Dtight about the loss of the cargo, the insurer of 
a cargo would be liable. But then follow 
a subsequent events. The ship struck on the 
leadaj night. On the Wednesday the weather 
!• too rough to save the cargo. On the Thursday 
• weather was smooth enougi^ and great part might 
ve been saved ; 1 70 bags were saved, 1000 or 
^20 in all might have been saved ; part was saved. 
Ml the residue to make up 1020 out of 6000 
ight have been saved, but that the Confederate 
)ops came down and interfered with the officers 
the Federal Government, who had the doty to 
»e the cargo— salvors, in fact, thongh they are 
JleJ wreckers — and who would havesaved the thousand 
^ had not the Confederate troops in the time of 
■cession, and in a state of commotion and hostilitv, 
»me down and interfered with them, who would 
*^ saved the cargo for the owner, and com- 
dled them to desist, and taken possession of 
^ ship, and prevented the saving ot the^e 
KMiiand bags. I am of opinion that, when 
le ship was wrecked at first, and there was no 
ppcaraoce of being able to save any of tiie cargo, 
J'«wmably there was a total loss of tlie cargo. 
»1U when the course of events showed that the ship 
^ not gone to pieces, and there was a part of the 
■^p) at least that could have been saved, then the 
'^nmption of a total loss ceased. When a part 
f the cargp was actually saved, of course that pre- 
i^ption was demonstrated not to apply to that. And 

take it to be found as a fact, that a thousand 
^ altogether could have been saved, but were 
^•vented from being saved in the manner I have 
icntioned. Those thousand bags, as between tbe 
(rties to this instrument, must be taken to have been, 

I may to say, potentially saved, and they would have 
MQMTei if that saving had not beenprevented by the con- 



sequences of hostilities and commotion ; those thonsand 
bags therefore were then brought within the exception in 
this policy, so that, with respect to them, the loss was 
a loss for which the underwriters are not liable. For 
a thousand bags the insurers are not liable; for 5000 
bags the insurers are liable, for to that extent it 
appears to me there was a partial loss within the 
meaning of the policy for which the insurers are liable. 
It was gravely contended by the learned counsel for the 
defts., that there was a total loss of the cargo by 
capture, and if there was a total loss of the cargo by 
capture that would be within the warranty of excep- 
tions, and the insurer would not be liable. But it 
appears to me that none of the authorities apply to the 
case that is now before the court. It appears to me 
that the ship was in a state of wreck ; that the cargo 
was in the nature of wreck, and that the act of the 
troops in all that they did on the wreck in relation to 
the cargo, was the act of collecting what they could 
despoil from the wreck for themselves, and by no means 
the act of troops taking possession of a ship or of a 
cargo in the capacity of troops making a capture. That 
stands entirely distinct from those cases where a ship 
is capable of being navigated under the control of the 
master, and driven by a moral motive, that is to say, 
by the threat of an hostile enemy, to run on shore, and 
so to be taken. It seems to me to be not within the 
principle of those cases. It seems to me not to be 
within any of the cases cited, either in respect of 
capture, or in respect of those cases where the cargo 
has been taken possession of by sa\ages or an enemy, 
not for the benefit of the owner. I think, therefore, 
that our judgment ought to be for the pit. for the loss 
of the 5480 bags which appear to have been covered by 
the policy. 

WiLLES, J. — I am of the same opinion upon 
all theie points. There are three matters with 
reference to which the case may be considered : first, 
with respect to the effect of there being no light ; 
seondly, with reference to the wreck and its imme- 
diate effects ; and lastly, with reference to the hostile 
seizure by the Confederate troops. Now, so iar as the 
absencs of the light is concerned, the question to be 
consiJered is, whether the vessel, in consequence of 
the possibility or strong probability of her escape 
from shipwreck if the light had been there ; whether 
her loss is to be attributed to the hostile act of 
putting out the light. It was not the proximate 
cnuse. The proximate and absolutely certain cause 
of the loss was the fact of the vessel taking 
a wrong course, and getting on the rocks at 
Cape Hatteras. Now, the question to be con- 
sidered is, whether the ordinary rule of assurance 
law— vis., that yon are to look to the proxi- 
mate and immediately operating cause of the 
loss, aud to that only — is applicable to this 
policy. It has been argued that this rule is not 
applicable to the present case, because of the intro- 
duction of the word " consequences ** before hostilities, 
riots, and commotions. I think that makes no 
difference. I intend to assume for the purposes of 
argument that the acts of the persons called Con- 
federates are to be treated as hostilities. I apprehend 
that you are as much to look to the proximate conse- 
quences of hostilities notwithstandmg the use of the 
word " all ; " that you are just as much confined to the 
proximate consequences of hostilities, in putting a 
construction on the exception, as you are confined to a 
consideration of the proximate cause of the loss in 
putting a construction on that part of the policy which 
is for the benefit of the assured ; and it appears to me 
that you might quote an instance which would 
reduce the argument of the defts. to an absur- 
dity. I may say that the introduction of the word 
'^all,** is unnecessary. It seems to me tiiat the 
proper construction to pnt on all the consequences of 
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** hostilities ** is the same construction as yoa uronid 
pot on " the consequences of hostilides." I will pat 
this case. I will assume that a vessel upon the same 
oourse as this vessel was leaving Rio, and that the 
captain knew that the light hsid been put out on 
Cape Hatteras, and coiisequentlj changed his coarse 
to the eastward, and kept further out into the 
Atlantic than he wpuld have done had there been a 
light, and the vessel was wrecked by being driven on 
one of the western islands, on which there was 
formerly a light kept burning, but which had been 
extinguished by a misanthropic mariner who had been 
shipwrecked there owing] to the light having been put 
oat on Cape Hatteras. Could any person say that that 
was not too remote a consequence to be within this 
exception ? Consequences must be dealt with according 
to the ordinary rule as proximate consequences; 
which is a rule as well for the benefit of the assurer as 
assured. The assurer and the assured are equally 
bound by the rule, and applying that rule to this case, 
the wreck of the vessel was, as between these parties, 
and according to the law applicable to the contract 
they entered into, a wreck by the perils of the sea, 
and not a wreck in consequence of hostilities. Now I come 
to the next portion of the case ; I mean the wreck 
and its effests. The vessel was stranded, and 
was totally lost. With respect to the cargo that 
was on board of her, the general law, I apprehend, 
is simple. I would refer only to the first volume of 
Emerigon's work, pp. 400 and 401, to show that we 
are acting on no new principle, and he gives an in- 
stance in which the vessel went ashore, both naufrage 
and bris; part of the cargo was saved in a damaged 
state, and part in an undamaged, yet that most 
learned and experienced of lawyers seems to consider that 
it was a case of abandonment, notwithstanding the 
saving of a portion of the goods in an undamaged 
state ; and he does so for the reason that the 
law in these cases avoids the raising of questions 
which it would, in a great majority of cases; be im- 
possible to determine, or at all events with precision ; 
so it avoids all the calculations which you would have 
to go into with reference to the amount and extent of 
the injury. The going on shore of a vessel under 
circamstances of this description, in which there is 
danger of her being lost, may be treated as presumably 
a loss of the whole adventure, subject to what may 
be taken out in the course of events afterwards. 
However, the authorities appear to me to furnish an 
intelligible rule with reference to cases of that descrip- 
tion, viz., that, where there is a wreck of tlie vessel 
withont any hope of recovering her, the cargo is 
treated as iJso lost in circamstances in wiiioh no part 
of it can be recovered for the use and benefit of the 
persons insured. Take the case of a vessel wrecked on 
an island in the middle of the ocean, or an unin- 
habited island, where the removal of the goods from 
her, the sending out a vessel to do so, and bringing the 
goods home, would be ruinous in comparison with the 
yalue which the goods would fetch when brought 
liome. Of coarse you have there a case of absolute 
total loss immediately. Take the case of a vessel 
being wrecked where the inhabitants of the island are 
savage people, who save a portion of the goods, or a 
portion of the goods being saved by the crew, the crew 
are immediately deprived of them by the savage people 
of the place. There again you have the case of a total 
loss. That is the case of Bondrett v. Heniigg, There 
part of the goods were lost, part were got ashore, and 
the wreck was destroyed and plundered by the inha- 
bitants of the coast, so that no portion came again into 
the possession of the assured ; and Gibbs, C. J. there 
■deals with the case as one of a total loss, and he gives 
this reason, that the portion of the goods which were 
saved from the wreck and which they got on shore, 
sever came Mgun into the hands of the owners, lie 



treats that as a proximate oonssqaence of the wredk 
which has taken place nnder those cireomstsocei 
Therefore, it is not necessary that the ship sfaosld bi 
in a condition where it is physically impossible to pt 
any of the goods out of her. Yoa must take all tb 
circumstanoes in which she is into aocoant for thi 
purpose of determining whether anj of the goods en 
be saved for the benefit of the owners. Now j«t 
might pntf as opposed to that, the case of a veae^ 
such as we have all heard of, goinf down st th» 
entrance of the dock at the port to which she is boos^ 
and the goods aninjured and capable of being is- 
stored wiUi very little diffieolty. This woald be tk 
other extreme ; but these two eases are saiBcieDt kt 
the purpose of illustrating the rule. Now apply it l» 
this case. Yoa have the vessel wrecked, absolottfr 
wrecked, and you have the goods in this oonditigB, 
that it is possible consistent with the laws of nature to 
save 1020 bags of them, bat impossible to savs tb 
remaining 5480. The loss of them was as absolikdr 
certain as that of the vessel ^en she struck. With 
respect to 1020 bags, under the ordinary stats rf 
things, if there had biMu no hostilities, still, onng tU 
word in the sense which I said should apply to it 
throughout, if there had been no hostilities 1020 bap 
would have been saved ; 170 were brought on shoes 
by the Confederates, and 800 more would have ben 
saved to the owner but for the existence of hostilitia; 
it is therefore clear that there is a total loss of 54M 
bags. The vessel was stranded, therefore you baft 
as between these parties a total loss of part, yim 
as to the third head of my judgment, namely the effaH 
of the hostilities. It is dear from what I have stitri 
that the 1020 bags would have been saved but fir- 
the hostilities. It is dear that the 5480 bagswodl' 
have been lost, hostilities or no hoetilities. Wkii* 
effect had the hostilities? With respect to ths^ 
it was a consequence, and a proximate immediato 
consequence, of those hostilities that the lOM 
were not saved. Then comes the question whetbtf 
the hostilities had any effect on the rest of tfte 
cargo. Much reliance was placed on Litte v. 
JantoHt and many observations were made on tbt 
case of Uakn t. Corbet. With respect to ffote 
v. Corbet, I think the learned coansd for tin 
defis. have established a sound distinction between tbst 
case and the present as to the 1020 bags, becaan 
there the vessel was wrecked in sach a position that 
but for the subsequent coming of the enemy and ttkxof 
a portion of the cargo whi(£ they removed from ti» 
vessel, the whole would have been lost. It was a cm^ 
therefore, in which the vessel was wrecked nnder 
circumstanoes in which there was no probabilitT or 
possibility of the goods being saved for the benefit «f 
the owner. Then on the other hand I do bH | 
think the case of Livie v. Jamon, which was said le j 
be the same as this, does at all apply, beeaoae in Xiw I 
V. Jcmson what had taken place b^re the oaptore «n § 
a simple deteriinration of the vessd; there wss no total ^ 
loss of any part of the adventure. She was injand . 
but not destroyed, as to the whole or part, by the perik | 
of the sea, and it was said that her sobdeqacst 1 
immediate capture had the effect of enUtdy pattiB(( 
out of question the previons injury which she baJ 
received, because, had she been the best vesael tb4t 
ever sailed the seas and without any injury wfasterWi 
she would have been immediatdy captured and eatinlf 
lost to the assured and captured by reason of «■ 
excepted peril. That appears to me to be vfaoOr 
inapplicable to a case where there was a ftrntm 
absolute loss, or total loss, in the sense in which I w* 
the word total, of the subject-matter in RSpeot ^ 
i%hich tho assured seeks to recover, and that I7 f^ 
of the sea. I cannot pass over Livie r, Jauen vttb- 
out referring to the very able and leaned work of ^f' 
Phillips on Insurance, in the first folame, at p< ^'^ 
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ich he throws a doabt on Livie ▼. Janson, and 
to cases in the coorts of his own ooontry, where 
rinciple of that case has not been applied to an 
ite lods of a portion of the things insiired. Bat 
*ot at all sajring that Livie ▼. Jantom is not 
I ain clear that it can only applj to oases 

as where a vessel is deterioratal, and not 
M case of the sobject-matter absolntelj lost by 
perils of the sea. Assuming that Livie ▼. 
M applies, it appears to me there was no capture 
■ 5480 bags of coffee. Those 5480 bags of coffee 
incapable of being sayed, and it may be said of 
a thing poetically, iptitm eompedSbui qui vinxtrat 
mg€Bwn; but to say that a man captures a cargo 
b cannot be got on shore, is to say that which is 
tiie fact. The result, as it appears to me, is, 
Ihe 5480 bags of coffee were lost by the perils of 
M, and that the 1020 were lost bytheconse- 
38i of hostilities. 

fLBSi J. — I am of the same opinion. The first 
aon is, was the Tesael lost by Uie absence of the 
within the meaning of the policy? I will 
M that the light would have been visible, and 
th« captain would have seen it, and that he would 
EMOgnised it, and that he could have turned about 
reasM in time. Is the absence of the light 
itttf to which the destruction of the ship is 
imputed ? It has been admitted on both sides 
in the case of a policy of insurance the proximate 
imeduite cause is the only cause at which the 
ean look. Then what were the three causes 
which, upoQ the assumption that the captain 
I have seen the light and have saved his vessel, 
d the lo^fs ? The first cause of the loss was the 
leolation of his position by the captain. He was 
miles to the westward of her proper course, 
I fact he was not aware of. The second 
the absence of the light, which was but the 
M of an extrinsic saving power, and in that 
was that the cause of destruction ? As was said 
I course of the argument, if a person throws him* 
nto the Serpentine and the drags are not near, 
t be said that the absence of the drags was the 
mate oause of his drowning ? It was but an 
rening cause. Now the absence of the light is only 
itervening cause, the absence of a saving power, 
t had it been exerted would have saved the ship. 
Aill it leaves the proximate or immediate cause of 
»s a con tit) nation of the first original act of steering 
Sflsel straight on to the rock, which caused the 
and that seems to me to be plainly a loss by 
I of the sea. The only time that I ever enter- 
1 a doubt about it was when listening to one of 
learned counsel for the defL, Mr. Mellish. He 
** Suppose there had been a contract between the 
r of the light and the present pit., and it had been 
»d that the light was not kept in according to the 
act, therefore in consequence the pit. lost his way, 
in the darkness of the night was thrown on the 
, ean any one say that there would not 
been a cause of action ? " No doubt there would, 
then that is necessarily and distinctly a 
set against the indirect and remote damage 
bned by the absence of this extrinsic 
g power, just as much as if it had been expanded 
xpressed in words ; for a vessel cannot be lost by 
bsence of the light except as an intervening cause 
b nature, and in a contract of that kind a loss 
hsequent sea damage would have been included. 
nns to me therefore that that hypothesis does not 
e any real difficulty. I must say that from the 
ning to the end of the argument the case had 
ated itself to me upon this part of it in the same 

The second question is, was the loss a partial 
or a total loss of the cargo ? At one time un- 
iedl|y I felt some difficulty. But there can be no 
Hab. Oas. 



doubt that when the vessel went aground and was 
totally lost, with respect to the cargo it was not totally 
lost. The general rule as to the total loss of a cargo 
is, that a cargo is totally lost when it no longer exists 
in specie, but has become something elite, either by 
the progress of decomposition, or from some other 
source, when, as has been strongly put in some of the 
cases, it exists in the shape of a nuisance. Or it is 
lost when it is not accessible and cannot be got at. It 
makes no difference whether it is on the top of a rock 
or at the bottom of the ocean ; in either of those cases 
there is a total loss of the cargo. That is not so 
here. The cargo, after the vessel was on shore, ex- 
isted in specie. It was accessible, and as my leained 
brothers have observed, the salvors here, who have 
been called wreckers, and whose name has tended to 
confuse this case, would have assisted, and would cer- 
tainly, had they been uninterrupted (I speak in round 
numbers), have saved m thousand bags. My Lord and 
my brother Willes have already pointed out the dis- 
tinction between this case and Hahn v. CorhtL Since 
I had the pleasure of hearing Mr. Mellish I have had 
an opportunity of looking at that case, and I have 
looked into it very carefully, and undoubtedly, whatirver 
were the facts of that case, there Best, J. says it has 
been asked *^ when the goods can be said to be lost." 
He answersj " when the ship lost was totally lost; there 
is no statement that any other ship was near, there 
was no land near ; it was just as if they had been cast 
on a rock, and they had been completely out of reach." 
That case, therefore, appears to raise no difficulty. 
Here there was originally no total loss of the goods, but 
only a partial loss. Now there was undoubtedly after- 
wards a total loss of the goods as far as the owner was 
concerned ; but with respect to a portion of the loss, it 
was not by perils of the sea. I will not enlarge upon 
this point, for I could only repeat what has been moch 
better said by my learned brothers — 170 bags were 
actually saved uninjured. How can it possibly be said 
there waa a total loss ? And 850 more would have 
been saved, had not the parties who bring this part of 
the case within the exception, interposed. 1 will not 
enlarge upon this matter. The result seems to me to 
be clear, that the 170 and the 1020, of which the 170 
formed a part, were lost within the excepted perils ; 
that the 1020 bags were within the exception, and 
that all the rest is a loss by perils of the sea. 

Keatimo, J. — I am quite of the same opinion. 
The principal question no doubt is, as it has 
been put by the learned counsel for the defts., the 
meuniag and construction of these words used in the 
warranty, *'free from all consequences of hostilities, 
riots and commotions." And, for the reasons that have 
been given, it seems to me that the intention of the 
parties was by that exception to warrant the freedom 
from all consequences of hostilities, riots, or commotion 
as a canse of the loss which occurred. That being s , 
it is admitted on all hands that the immediate cause 
was by perils of the sea. Therefore, if the warranty- is 
to be read in the way that I have stated, there can be 
no doubt that, according to the general universal 
construction of instruments of marine insurance, the 
cause must be taken to be the immediate or proximate 
cause of the loss ; and that this was not the immediate 
or proximate cause is conceded upon all hands. I also 
agree with the rest of the court, that the loss here 
ultimately is a partial loss. Mr. Mellish well expressed 
it. It may be conceded that he expressed it accurately 
when he said that, as long as the coffee remains as 
coffee under the control of the captain and crew, and 
was capable of being saved, there can be no total loss. 
Taking the whole together, that seems to be correct ; 
but, as bearing on this case, the observation arises that, 
as to 5500 bags, from the moment that the ship 
struck on the rock, the coffee was no longer within the 
control of the captain and crt Wy with any capacity t» 



358 



MARITIME LAW CASES. 



Pbiv. Ca] 



The EoYPTiAif. 



[Phf.Coi 



be saved, or capable of being saved ; it was then and 
there presomably lost, as mnch as it was after it was 
actually lost. As to the 1000 bags which might 
have been saved, or, to take the figures accurately, 
1020, 170 of which were saved and the residue might 
have been saved, I have no doubt that their loss was 
as clearly occasioned by the consequences of hostilities 
as that the remainder, the 5480, were lost by the perils 
of the jsa. That being so, I come to the same con- 
t^amm that the rest of the court have arrived at, that 
our judgment should be for the pit. as to the 5480 
I, and as to the residue for the defts. 
Bade abtohUe to reduce the damages tu to the 
lOiO bags. 
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Beported bj Jaxss Patkiuion, E«r|., of the Middle Temple, 
BarrUter-at-Law. 

Monday, April 13, 1863. 

(PMenfe— The Right Hon. Sir E. Btan, Sir J. Romillt 

and Sir J. T. Coleridob.) 

The EoTPnAN. 

Ship — CoUiium — JnevUabU accident — Liabilitg, 
Qfuere, whether if a cable break from tome unknoum 

defect J and so the vessel cause damage by collision, 

she is liable. 
A steamer held liable for damage by collision, the 

proximate cause of tchicli was the breaking of her 

port cable while mooring, because, if she hdd not 

put oj} taking measures for mooring so late at 

night, the damage would not have been inevitable. 

This was an appeal from a judgment of the Court 
of Admiralty, in a cause of damage by the schooner 
Jonge Walrave against the screw steamer Egyptian 
for collision. The points raised were: 1. Whether the 
steamer was liable for the damages if caused by the 
breaking of her cable. 2. Whether, on the breaking of 
her cable, the proper measures were adopted in due time 
by the steamer iu order to prevent the collision. The 
Trinity Masters thought that proper measures were 
not taken in due time to avoid the consequences of 
collision, and that the steamer was liable. The 
steamer appealed. 

Brett, Q.C. and V. Lushinglon for the apps. 

Milward and Potter for the resps. 

Sir J. RoMiLLY. — The collision in this case took 
place in the Buy of Gibraltar, on the 3 1st Dec 1861, 
between the Egyptian, a large screw steamer, and the 
Jonge Walrave, a small scliooner of about 120 tons 
burthen. It occurred in the evening after the night 
had set in, by the Egyptian striking the Jonge 
Walrave, wbicli vraa lying at anchor. The proximate 
cause of the collision was the breaking of the cable 
of the steamer as she was taking steps for the pur- 
pose of mooring for the night. In the High Court of 
Admiralty the pltn., owners of the schooner, gave no 
evidence ; they rested on the fact that their vessel was 
mt anchor, that its position was well known to those on 
board the Egyptian, and that the burden of 
proof lay on the Egyptian to show that the collision 
was the consequence of an inevitable accident. Ac- 
cordingly the apps. have undertaken the burden, 
and insist that the evidence establishes that the collision 
was caused by an inevitable accident, viz., the breaking 
of the cable ; and that when this accident occurred, 
although all proper steps were taken by the steamer at 
the earliest possible moment to prevent the collision, 
the utmost that could be done was to diminish the 
force of the blow, but not to avoid it altogether. If 
this were proved, there arose a question of law, viz., 
nbether the owners of the Egyptian were liable for the 
^ni^qtuQcea which unavoidably euau^d {torn 



cable having parted, which might involn, in^ i 
question of fact whether the chain was defeetin;d 
secondly, if it was, whether, onder the caaadam, 
the owners were liable for the conseqnesm fiwk 
defect The facts established by the e?ideieiipf« 
to be, that the Egyptian arrived in Gibraltirb^Mdi 
morning of the Slst Dec 1861. She sndNnd kk 
usual mooring place with her port anchor, ladkgnk 
discharge cargo. At this time the scboooerwaljiil 
at anchor about 100 fathoms off on the itoW 
quarter. The steamer had intended to diieiHi|ii 
part of her cargo and proceed on her vo^At 
night ; but at five o'clock in the aftemooo tiie nir 
became squally and very wet, so as to reo ' 
sary to stop the further discharge and to 
night. The evidence is distinct that the ouMir rfi 
steamer ceased to discharge cargo at five o'do^ il 
ordered the hatches to be secured. Some toMiMI 
time, however, must have elapsed befon ttait 
board the steamer began to take the ttepi oMi^ 
for mooring for the night The exact meumi^ 
time is not ascertained, but it appears that alMtIi 
hours must have elapsed. It was dAjfiglit i il 
o'clock; the evening gun was fired at lutf^ 
five, at that time, therefore, it wu still m 
id 



and it was dark night when the 
place. On behalf of the apps. it is itstcd t» h» 
been about six p.m.; on behalf of theresps.itii|t 
at half-past seven o clock ; the only evidence «ll 
subject puts it at seven o'clock ; and taking aUtM 
matters into consideration, their LordshipitbiikAi 
the collision cannot be treated as having takes |kt 
before seven o'clock p.m. Two hours, tbenfonii^ 
have elapsed after the Egyptian had ceased ni^ 
charge her cargo before the collision took pbee. V 
interval is not satisfactorily accounted for, anditf 
pear^ to their Lordships the delay in t«kiog tbtii* 
sary steps for the safe mooring of the veaedrtt 
have been the cause of the collision. BotkMf 
Griffiths Thomas, the second mate, and tbe 
from the log-book, concur in saying that the t- 
was not perceived till they were close alonpiii^ 
the second mate adds, *' If we had seen berw^ 
certainly we might have avoided her.*' In thiijff 
of tho evidence the Trinity Masters were rf «?■• 
that, though tho proper measures were takes ky' 
Egyptian, they were not taken in proper time so ii* 
render them effectual, and in this opinion tbe bsiv 
gentlemen who advise their Lordships concur. TJJ 
Lordships think that the defts., when they pie^ 
their appeal, laboured under a misconoeptioe of ■ 
meaning of the Trinity Masters as to the poiat bJ 
spect of which the Egyptian was to blame. Ui*' 
case of the apps. that the exact position of the iciiM^ 
was known to them, and that exactly tbe ssoeif* 
would have occurred had the steps taken for st^J 
been adopted before dark night came oa; ii^ ' 
evidence does not lead to this condusion, n*jj''\ 
opinions of the nautical gentlemen support it. Tk# 
the position of the schooner was known geiwiBy. r 
the exact distance she was from the steamer wssei'^ 
of imperfect estimate ; and if those on beirf" 
steamer, when they were veering out the port** 
had known how extremely cloi»e the schoonff *** 
them, though but a few minutes before tbe csbfcWj 
prudence and nautical judgment would, ****'''|u 
formed, have dictated a cessation ia voennjj*'** 
port cable, and have induced them either sMMf*' 
go the starboard anchor, or to adopt other ^■*i« 
prevent closer approximation to the td — . 
apps. rest their case on this, that the mooNat ^tp 
cable parted, the only measures that cooU ^''^ 
to avoid a collision were adopted ; that tln w*** * 
letting go the starboard anchor and tbt ic"** 
the engines. But even if this be conett, ^f^^ 
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ever allowing ber to get into that 
wbtch, as their Lordships andentaod, 
re got into bad the schooner been pre- 
lad the precise distaBce she was from 

that time been accurately known, 
ict distance of the schooner from the 
KMition to hare been known to those 
mer before the cable parted, though it 
nates previously (and on this assump- 
ight forward by the apps.^ reasoning 
.ships are of opinion that the steamer 
i that she ought not to have continued 
ichooner any nearer by the contiuued 
) port cable. Omitting, therefore, to 
nt of law, and assuming that the 
inswerable for the imperfection of the 
n which point they express no opinion, 
ink that she was to blame for having 
ngle anchor in a position where, if the 
arose to interrupt or embarrass the 
,he master was engaged in conducting, 
possible to avoid a collision with the 
) Egyptian had sooner proceeded to 
es necessary for the mooring for the 

had been adopted before it became 
lips are of opinion that the steamer 
I got into the position in which she 
le parting of her cable, the collision 

or that if she had it would only then 
quence of some culpable want of care 
incBUvres. Those who navigated her 
tain from taking these steps till after 
irk bight. Whether there was any 
>r such delay arising out of her own 
not material to inquire, for no such 
ufficient justification as regards the 

if such delay was the cause of the 
entionally placed in a position where, 
of an accident on board of her, the 

Jonge Walrave became inevitable, 
lerefore concur in opinion with the 
hall humbly advise Uer Majesty that 

the High Court of Admiralty be 
1. Decree affirrMd. 

, Jennings and Son, 
, Prichard and Son. 



nday, Julg 27, \863. 

ht Hon.LoRD ChelmsI'-ord, Knight 

L. J. and Turner, L. J.) 

The Amalia. 
Collision of British and foreign 
Jish Jurisdiction-- Limited liabiiitg 
5^26 Vict.o. 63, «. 54. 
hip and a foreign ship are intfolce 
yond the limits of British Jttrisdic- 
reign ship institutes a suit against 
in the English Court of Admiralty 
i British ship is entitled to limited 
the Merchant Shipping Act Amend- 
J' 26 Vict. c. 63, s. 54; and so 
m ship in like manner if sued by the 

ibUt in cases where the owner of a 
'ritish or foreign^ prefers a claim 
Admiralty to limited liability ^ that 

by acknowledging that Itis vessel is 

Collision, 

ie instituted in the High Court of 
ige by collision. 
y 1863, in the Mediterranean Sea, a 

between the British screw steam- 
he Belgian screw steamship Marie 
by the Harie deBrt^asU Mnd .her 



cargo were sunk and lost, and some of the crew were 
drowned. 

On the arrival of the Amalia at Liverpool, she was, 
in respect of the collision, arrested in various causes of 
damage, amounting together to 75,000/., on behalf of 
the owners of the Marie de Brabant and the owners 
of portions of her cargo. Other claims in respect of 
the collision were also anticipated. 

The owners of the Amalia accordingly instituted a 
snit and filed a petition, claiming in respect of the 
collision a declaration of the limited liability provided 
by the 54th section of the Merchant Shipping Act 
Amendment Act 1862. The petition was in substance 
as follows: — 

On the 1 5th May 1863, the screw steamship Amalia 
was owned by British subjects, hereinafter called the 
pits. The Amalia was registered in the port of 
Liverpool in accordance with the provisions of the 
Merchant Shipping Act 1854 ; her registered tonnage 
was about 1284 tons; her gross tonnage, without de- 
duction on account of engine- room, was 1824i^ tons. 
The Amalia still continues owned and registered as 
aforesaid. 

On the said 15th May 1863 a collision took place 
in the Mediterranean Sea, in latitude 37® 22' north, 
longitude 4® 47' east, between the Amalia and s 
Belgian steamship, called the Marie de Brabant^ 
whereby the Marie de Brabant and her cargo were 
smik and lost, and certain persons on board the Marie 
de Brabant were drowned. The owners, master and 
crew of the Marie de Brabant^ and the owners of her 
cargo, and the said persons drowned, were respectivelj 
Belgian subjects. 

The said collision, and the events aforesaid con- 
sequent thereon, occurred without any actual fault or 
privity of the owners of the Amalia^ and, as the 
owners of the Amalia allege, without any fault of those 
on board the Amalia, 

At the time of the said collision the Amalia was on 
a voyage from the Mediterranean to Liverpool with 
cargo and passengers. 

On the 26th May 1863 the Amalia arrived in 
Liverpool, where her cargo was deliverable. The gross 
freight due thereon to the pits, amounted to 2550/., 
or thereabouts. 

On the 29th May 1863 a cause of damage, numbered 
1767, was instituted in the sum of 40,000/., on behalf 
of the owners of the ship Marie de Brabant, against 
the Amalia and her freight, to recover damages for 
the loss of the Marie de Brabant occasioned by the 
collision, and on the 30th May the Amalia was arrested 
by a warrant extracted in the said cause, and the cargo 
then on board the Anudia was also at the same time 
arrested for the freight. On the said 30th May an 
appearance was entered to the said cause on behalf of 
the owners of the Amalia, and to. prevent the detention 
of the cargo, which belonged to various consignees not 
interested in the causes aforesaid, the proctors for the 
pits., acting upon telegraphic instructions, gave an 
undertaking to file an account on oath of the gross 
freight, and to give bail for the amount to answer the 
said action so far as regarded the freight. There- 
upon the cargo was released and duly landed and 
delivered to the master porter, who, according to the 
regulations of the port of Uverpool, received it on 
behalf of all the various consignees. 

On the 1st June 1863 a cause of damage. No. 1774, 
was instituted in the sum of 20,000/1, for the owners 
of the Marie de Brabant, against the Amalia and her 
freight, to recover damages for the loss of the said 
cargo occasioned by the collision. On the 5th June 
1863 the Amalia was arrested by s warrant extracted 
in the said cause, and part of the cargo lately laden 
on board the Amalia, which had been landed from the 
ship and delivered as aforesaid, bat which was still 
lying on the quay at Liver^l for Ujaqqaxvoakol^ ^>&ua. 
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oonsignees, vnu also arrested for freight. At the date of 
the said second arrest the freight in respect of the said 
portion of the cai^ then lying on the quay was the sum 
of 460^, or thereabouts, only, and heavy claims are now 
threatened by the said owners or consignees against 
the pits., in respect of the said arrest and detention of 
the cargo. On the 11th June 1863 an appearance 
was entered in the canse No. 1774, on behalf of tlie 
pits. The cargo so re- arrested as aforesaid has since 
been, by the consent of the pits, in cause No. 1774, 
released. 

On the 8th June 1863, a canse of damage. No. 1782, 
was instituted in the sum of 13,200/1, on behalf of A. 
Hulbot and Co., of Brussels, merchants, and others, 
owners of part of tlie cargo of the Marie de Brabant^ 
against the AmaUa and her freight, to recorer damages 
for the loss nf the said cargo occasioned by the collision ; 
mnd on the 10th June the Amalia was arrested, and 
the said part of her cargo lying on the quay was also 
arrested for freight. On the 11th June 1863 the pits, 
entered an appearance in Uie said cause. 

The AmaUa is engaged in a regular trade to the 
Mediterranean, and by reason of her arrest has already 
lost two turns for cargo, and the loss to the pits, by 
reason of her detention is at least 60/. a-day. The 
pits, also apprehend that other claims may be made in 
respect of damages and losses alleged to have been 
occasioned by the said ooUiidon. 

According to the law of Belgium the owners of any 
ship, whether Belgian or other, are not answerable 
beyond the value of such ship and her freight for any 
damages occasioned by a collision which has been 
caused by the improper navigation of such ship. 

The pits., if liable at all for the collision aforesaid 
(which they deny), are entitled to a limitation of their 
liability, according to the provisions of the Merchant 
Shipping Act Amendment Act 1862. 

The prayer of the petition was as follows : — The 
proctors for the pits., the owners of the Amalia^ pray 
the right hon. the judge to declare that the aggregate 
liability (if any) of the pits, to damages in respect of 
the loss of the ship Marie de Brabant^ and the loss of 
the cargo, goods, merchandise, and all other things 
laden on board her (excluding damages for the loss of 
life hereinbefore mentioned), shall not exceed the sum 
of 8/. fer each ton of the Amalia' s gross tonnage afore- 
said, to wit, the sum of 14,600/., and to order that 
upon good and sufficient security being given by the 
pits, for the same, the Amalia be released, and together 
with her freight and cargo, be declared free from 
arrest in respect of any claim arising out of the said 
collision in respect of the loss of the ship Marie de 
Brabant, or ihe cargo, goods, merchandise, or other 
things on board her, and that the aforesaid under- 
taking of the pits.* proctors as to bail for the freight be 
cancelled, and that a date may be named within which 
every claimant against the Amalia, or the pits., in 
respect of the said collision, shall lodge notice of 
daim in the registry of this court, or in default shall 
be finally excluded from prosecuting any such claim. 

The admission of the petition was opposed by way 
of demurrer on the part of the pits, in the several causes 
of damage against the Amalia, 

Deane^ Q. C. and Clarheon for the owners of the 
Marie de Brabant and part of cargo. 

Ber Majesty^e Advocate for the owners of further 
portions of the cargo. 

BreU, Q. C, Milward and V, Lushingfon for the 
owners of the Amalia. 

The following are the sections of Acts of Parlia- 
ment and the cases referred to in the argument and 
judgment : — 

*• Whenever any ship or vessel, or proceeds thereof, 
are under arrest of the High Court of Admiralty, the 
SMid court shall have the same powers as are conferred 



apon the High Court of Chanoery in E!i|^\aii4 \>^ \^M\\:tAa cnoxx^ Nrj 



ninth part of the Merchant Shipping Act 1854.*lli 
Admiralty Court Act 1861 (24 Vict. c. 10), ill 

*' The ninth part of this Actshall apply totbivUr 
of Her Majesty's dominions : " the Menkut %f 
Act 1854 (17 & 18 Vict, c 104), s. 502. 

•* The owners of any ship, whether Britiih or fa% 
shall not in cases where all or any of thi f(M| 
events occur, without their actual fault «r pnnt^ tki 
is to say— (1) Where any loss of life or paiwdiijw 
b caused to any person being carried in nub ^; (^ 
Where any damage or loss is caused to mjfftk, 
merchandise, or otiier things whatsoever oa M tf 
such ship ; (3) Where any loss of hfe or |wrf 
injury is by reason of the improper naTigsWirf ii 
ship as aforesaid caused to any person Ciiriid k^ 
other ship or boat ; (4) Where any loss or iaujfM 
by reason of the improper navigation of sickiiii 
aforesaid, caused to any other ship or boit, « ti H 
goods, merchandise, or other things whaliiwfi 
board any other ship or boat,— be answerabkis toj 
in respect of loss of life or personal injiry citkriM 
or together with loss or damage to ships, boil^ |M^ 
merchandise or other things, to an sggrspteM^ 
exceeding 15/. for each ton of tlieir ship*' tiwH 
nor in respect of loss or damage to ships, g«*»* 
chandise, or other things, whether there U in ids* 
loss of life or personal injury or not^ to »a s^ 
amount exceeding 8/. for each ton o' *k« sp 
tonnage ; such tonnage to be registered toeas ff** 
case of sailing shi|is, and in the case of 't**"} 
the gross tonnage without dednctioa on *f*|["j 
engine-room. In the case of any foreign ^^i 
has been or can be measured according toWil; 
law, the tonnage as ascertained by such uies««« 
shall for the purpones of this section be deeswili* 
the tonnsge of such ship. In the esse d^ 
foreign ship which has not been measursd oadsr Wj 
law, the surveyor-general of tonnage in tbt D* 
Kingdom and the chief measuring officer in any IW* 
possessions abroad, shall, on receiving froa M 
direction of the court hearing the case sndi fw* 
concerning the dimensions of the ship as it wf^j 
found practicable to furnish, give a oertifiesit"" 
his hand stating what would in his opinino kswj 
the tonnage of such ship if she bed bees i^ 
measured according to British law, and the ^•'JjJ 
stated in such certificate shall for the purpose** 
section be deemed to be the tonnage of ioch wp^ 
Merchant Shipping Act Amendment Act 1862 (■ 
& 26 Vict c. 68), s. 54. 

The judgment delivered in the Court of AdiJ^ 
by Dr. Lusbington, against which the ownen »■ 
Marie de Brabant now appealed, was as foUoftj^ 
" Technically speaking, this is simply s tp^ 
whether the petition which was fil«^ *J 
18th June 1863, on behalf of the owiwuf J 
Amalia, shall be admitted or not. 1 will ^^J 
stating that it is not my intention on the F^ 
occasion to enter into an examinatioa of tf* 
Doherty and the other cases ; and for ^ •[*! 
reason, that they have been discussed •'*'*?* ^ 
again, and are perfectly familiar not onlf to !*• r 
tWmen I am now 

statement will be sufficient 

which it will be the duty of the court to to*^ 
for the present I confine myself strictly ^^^ 
question only. A collwion took place ^^ f^ 
May, in the present year, in the MediU'Jfjjv 
between the British bhip AmaUa and a W*^ 
called the Marie de Brabant, Seftrsl ''tI^i^ 
entered against the AmaUa by the o«iMi>*' ^ 
gian ship, and by the owners of «»fi>^"*i*^B 
the Belgian ship. The ownen of the 
have the benefit of limited liaUlity, 
chant Shipping 



ave been discoseea •'*' ■r ^ 
5tly famUlar not only to mr 
addressing, but to sU. ^ 
efficient to show the Bsis f^, 
I duty of the court to **^T! 
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id 1861, being aathorued to «ix«rciM the same 
tion UB the Coart of Ch. in tliese nutters, 
estion, therefore, ia, whether by the Merchant 
ig Act Amendment Act of 1862 the British 

of the Amalia are entitled to the benefit 
ited liabilitj; or, in other words, whether, 
. collision takes place on the high seas between 
fa and a foreign ship, the British ship is bj the 

entitled to limited liabilitj. The qaestion 
I npon the constmction of the statute and upon 

else. Limited liabilitj was no part of the law 
smd until it was established bj statute. Lord 
«n, in the 4th part of his work, ch. 7, gires 
torj of limited liabilitj. He sutes that, bj 
I law, limited liabilitj did not exist ; that the 
tute creating it was the 7 Geo. 2, c. 15, and he 
1 the subsequent statutes, and gives some ac- 
rthe creation of limited liabilitj in foreign sUtes. 
aaj that this learning has but a remote bearing 
le question before me ; it onlj shows that to a 
extent the law of England has adopted the prin- 

limited liabilitj, but under what circumstances, 
irhat extent, must depend upon the interpreta- 

be given to the statute under consideration, 
ndple of limited liabilitj is that full indemnitj, 
^.nr.1 right o( justice, shall be abridged for 



1 reasons. The cases under the law prior to 
re yaluable as illustrations, but thej are not 
ita. Before, however, I come to consider the 
9f the Act, let me notice the objection which 
fade maj be urged against a construction 
imited liabilitj to a British ithip having been in 

with a foreign ship on the high seas. The 
n is this : that to exempt bj Act of Pariiament, 
circumstances, a British ship from full liabilitj, 
ating against the foreigner with respect to an 
» on the high seas out of British jurisdiction ; 
mpport of this objection are properlj cited the 
8 ia which a British ship coming into collision 
foreign ship has been exempted from the conse- 

of not having complied with the Merchant 
i; Act with regard to certain sailing directions. 
be urged that such decisions must be justified, 

measure at least, on the ground thai such a 
ve enactment cannot attach upon the foreigner, 
irefore that in a mixed transaction, out of 
jurisdiction, where a foreigner is concerned on 
^ such an enactment has no operation at all. 
luding now to the case of the Saxonia, which 
ar to all of us. The law was in that case laid 

the most explicit terms bj the Judicial Com- 
that although the regulations which were im- 
j the statute or in virtue of the sUtute pur- 
o applj under all circumstances, thej were not 

in the Solent, in the case of a British ship 
leeting and coming into collision with a foreign 
ot binding npon either partj. Now I have 
recognised the full force of this objection, that 
itish ParUament has no proper authoritj to 
» for foreigners out of its jurisdiction ; and I 
r did so in the case of the ZoUverein. No 

ought therefore to be held to applj to 
srs with respect to transactions out of British 
tion, uulesH the words of the statute are pcr- 
:lear ; but I never said that, if it pleased the 

Parliament to make such laws as to foreigners 

the jurisdiction, courts of jnstice must not 

them ; indeed, I said the direct contrarj, — speak- 
the Instance Court of Admiraltj, and reserving 
rticular considerations that might attach to the 
ourt. Now, full J recognising t\ief>rm£ facie force 
>bjtfctioo, I do not think it is removed bj the in- 

•Qggestion that this limited liabilitj is a part 
proceedings, and a part of the Ux fori. But, 
f this may be, if the statute in question gives 
t of limited liabilitj to the British shipowner 



and the foreign shipowner alike, if there be perfect 
reciprocitj, then complete justice is done, and the 
former objection, that it was unjust to give relief to the 
British owner when a similar relief was denied to the 
foreigner, is removed ; and I have no longer to struggle 
against an interpretation producing injustice. In oon- 
stroing this section, therefoie, I must look to see 
whether it purports to affect the owners of British 
ships and the owners of foreign ships ; and if I find, 
from the words of the section and from the whole 
context and subject-m*itter, that it was the intention of 
the statute to make limited liabilitj for both British 
and foreign ships, then I consider there is no serious 
objection to the British Parliament legislating for 
foreigners. First, from the words of the 54th section, 
it is, I think, be}ond all question clear that this section 
must include, for certain purposes, both British and 
foreign sbips. It is but to read it to come to that 
conclusion : * The owners of anj ship, whether British 
or foreign, shall not, &c* According to the most 
ordinarj and most nniversallj acknowledged rules of 
construction, which I believe never ought to be 
departed from where it is possible to admit them, 
these words require that, for some purposes, foreign 
vhips must be held to be included. The question is, 
for what purposes? It is contended, and with truth, 
that this 54th section is a component part of part 9 
of the Merchant Shipping Act of 1854, and reliance is 
then placed on the 502nd section of that Act, which 
stands first in part 9, and is there termed the 
* application.* Part 9 begins thus :— * Part 9. 
Liabilitj of shipowners. — ^Application. 502. The 
ninth part of this Act shall applj to the whole of 
Her Majestj's dominions.' It is argued that these 
words, which I have read, exclude everjthing that 
might occur upon the high seas out of Her Majestj's 
dominions, and oonsequentlj that thej govern and 
restrict all that follows, and amongst otlier sections 
the 54 th section of the Act of 1862. Now, in the 
first place, these words are affirmative, and I am happj 
to think that in Cope v. Doheriy^ Turner, L. J. took 
the same view of these words as I am disposed to 
take mjself. Turner, L. J. there said of the 502nd 
section : * It provides that this part of the Act shall 
applj to the whole of Her Majestj*s dominion^ which 
I take to mean no more than that it is to be in force 
throughout those dominions.* It maj be yerj true 
that the assertion of an affirmative proposition maj in 
verj man J cases be held to exclude whatever goes 
bejond it, npon the old principle, ezpreaio unius est 
exclusio eUterius. But this is not alwajs a necessaiy 
consequence. I think a consideration of the whole of 
the Merchant Shipping Act will tend, in the present 
case, to a contrarj inference, and will show that these 
words were intended to be no more than demonstrative to 
a certain extent, without being exclusive of anjthing. 
It is peculiar to this Act that it is not onlj divided 
into parts, but that to manj of them there is a leading 
section, termed the application. I do not mean to go 
iuto manj of these. But to take one. The second 
part of this Act has exsctlj the same application in the 
same words as * Part 9.— Liabilitj of shipowners. — 
502. The ninth part of this Act, &&,' and the 
manifest object of it is that it shall be enforced in all 
British dominions. Moreover, before I can come to 
the conclusion that the effect of this beading will be 
to exclude everjthing that occurs upon the high seas 
out of British dominions, I mnst consider the whole 
tenor of the Act and the consequence of such a con- 
clusion. Now the consequences of such a conclusion 
would be that the enactment would have no operation 
even as to British ships in the immense nuyoritj of 
cases. The collisions that occur withiu British 
dominions, that is to saj, within British waters, and 
within three miles of the shore, form a minute pro- 
portion of the colUiioQi ^l^fdi ^iwa ik wnb. 'SxVa^ 
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been held under the Merchant Shipping Act of 1854, 
that in cases where both were British TesseU, thongh 
the collision took place on the high seas, the Merchant 
Shipping Act did extend to British vessels on the high 
aeas. Now that decision necessarily negatives the 
argument that the Act is confined to British domi- 
nions. When I look at the extent of the evil to be 
remedied, and how entirely that remedy would be 
taken away in the great majority of cases weie 
I to adopt this limitation, in interpreting this 
54th section, I feel satisfied that the truer and 
safer construction is, that it has operation on 
the high seas, and applies to both British and 
foreign vessels. To that conclusion I have come. It 
is expedient that I should now pronounce my opinion 
upon another point, namely, whether it is indispen- 
aably necessary that before the owner of a ship can 
obtain limited liability he should admit that he is to 
blame for the collision which has occurred. It is quite 
true that in the case of Hill v. Audus^ I K. & J. 
263, Wood, V. C. decided that an owner resorting to 
the Court of Ch. for a declaration of limited liability, 
must in his petition admit his liability. It is not for 
me to question the soundness of that judgment ; the 
circumstances under which I am called upon to apply 
the statute are very differenL This court is at this 
present moment detaining a very viduable ship at a 
great loss to her owners ; and if the court can release 
this vessel from arrest, and at the same time secure 
the claimants the utmost amount that, if successful, 
they could receive under the 54th section of the Act 
of 1862, surely it is the duty of the court so to do, 
because it would thereby prevent a serious injury to 
the owners of the ship procfeded against, without 
injury to the parties proceeding. I sny a serious 
injury, because the ship might be detained during a 
Tery long litigation, even up to the final decision of 
the Judicial Committee, for no purpose whatever. If 
the actions failed, the only result could be, the pits, 
tiould pay the costs ; but the damage and loss occa- 
aioned by the delay would not be recoverable. The 
object of giving bail, it is clear, is to get the ship re- 
leased, but if tlie ship could bo arrested again the next 
day — which has occurred in some of these cases— no 
prudent owner would think of bailing his ship in such 
circumstances. I have, therefore, come to the con- 
clubion that it is not indispensably requisite in these 
cases that the owner of a ship, be he British or 
foreign, preferring a claim in this court under this 
statute to limited liability, should begin by acknowledg- 
ing that his vessel is to blame. Now, with respect to 
the mode of carrying into execution the 54th section of 
the Act of 1862, I do not think at present it is neces- 
sary to say anything. That may require some con- 
sideration. All I shall do on the present occasion is, 
to declare that the enactment does apply equally to 
British and foreign vesseb, and that I think it is in my 
power, without running into direct opposition to Wood, 
V.C, to pursue another course to that which he has done 
in cases when the ship was not at the time under arrest." 
The Queen's Adcocate (Phillimore) the Admiralty 
Advocate (Twiss) W. M. James, Q.C., Susabey and 
Ctarkson^ for the apps., abandoned the point that the 
owners of the AmaHa were bound to admit their 
liability before their petition to have their liability 
limited could be received, and contended that such 
liability was not limited on a right construction of the 
3Ierchant Shipping Acts. 

Leicester v. Logar, 3 K. & J. 446; 

Afiican Stemnship Company v. Swanzy, 2 K. & J. 

660; 25 L. J. 870, Ch.; 
Cope V. Doherty, 4 K & J. 381 ; 2 De G. & J. 624; 

31 L.T. Rep. 173; 
General Iron Screw Company y. Schurmaan. 

IJ.&U. 180; 
The Sazonia, 1 V. Lash. 410*, 



The IVill Ranger, 7 L. T. Bep. N. & 7«; 

The ZoUoerein, Swab. 96 ; 2 Jar. N. & 429; 

JliU V. Avdus, 1 K. & J. 263; 

Nixon V. Jioberts, 4 L. T. Rep. N. S. 679. 

BreU, Q.C., Milward and F. Leskie^ far k 

reaps. Cv* «^ ^ 

Lord CiiBiJiSFORD. — ^This appeal from mordvt 

decree of the learned judge uf the Higb C«ttf 

Admiralty involves a question of very great impitll 

and of some difficulty. The case aroM OBlcri 

following circumstances :— On the Idth ilij 118 

the Belgian steamship Marie de Brabant and bvof 

were sunk and lost, and some persons on board rfk 

were drowned, by a collision with the Bntiih M» 

ship Amali'i, which took place in the Ueditaaa 

Sea out of British territorial jurisdiction. TmmiI 

master and crew of tlie Marie de Brabsat, mik 

owners of the cargo and the persons drowued,TCiA 

subjects of the kingdom of Belgium. Oa the 39ikk 

1863 a suit was instituted in the High CcUl 

Admiralty by the owners of the ship J/iarMdaiM 

and her freight against the Amalia and her fin^b 

lecover damages to the amouut of 40,00(M. kk 

loss occasioned by the collision. And on tl)« UiH 

1863 a similar suit was instituted by theofoo^ 

portions of the cargo of the Marie de Brabant \anm 

damages to the amount of 20,000iL The owMHifli 

Amalia thereupon instituted a suit in the High CMi 

Admiralty for the purpose of obtaining ad ' ' 

that they were entitled to a limitation of their fiai^ 

under tlie Merchant Shipping Act AmeDdoaaftM 

1862, and presented a petition praying tb« jid^ b 

declare that their aggregaU liability (if afl% 

damages (excluding damages for the loai «f W 

should not exceed the sum of 8^ per toa if Ai 

Amalia*s gross tonnage, which wouhi a 

14,600^ The owners of the Marie dt BM 

opposed the admission of the petition on the gr«4 

first, that the owners of the Amalia were not wM 

to any limitation of their liability, and seo»dij,lll 

if they were they could not claim itwitliontii 

admitting their liability to answer for the 

The learned judge decided that it was not . 

for the owners of the Amalia preferring tbdrdril 

in the Court of Admiralty to limited liahUitj, to k^ 

by acknowledging that their vessel was to blaa^* 

that they were entitled to the limitation of liitf^ 

which they chimed as against the owners of tbi IM 

de Brabant and her cargo under the 54Ui fieM> 

the Merchant Shipping Amendment Act 186i Cp 

the hearing before their Lordships the Qv^ 

Advocate stated that he would not insist ofM* 

objection that the owners of the Amalia wen 

to admit their liability before their petition flNU" 

received, and confined himself to the queatioo, wMV 

the 54th section of the Act applied to the cMij| 

collision between a British and a foreign shipoeofll 

beyond the limits of British jurisdiction io a i ijt> 

stituted by the foreign owners against ^J^ 

aliin. For tlie urooer determinatioo of this o*^ 



ship. For the proper dettfrmination of this av 
it will be necessary to refer to corresponding pfvnif 
of the Merchant Shipping Act, and also to flg* 
the previous decisions upon the subject TbtSg 
section of the Merchant Shipping Act ISH a* 
corresponds to the 54th section of the Uercbit flr 
ping Act Amendment Act 1862, limits the liiid^" 
the owner of any seagoing ship oocaakKiiiy^' 
damage without his fault or pririty to tk wjjj 
the ship and freight. This section deeiiygP 
solely to British ships. The dedsioasapoatkiV' 
Act, which it may be necessary to notiea, "J^J^ 
Doherty, General Iron Screw Company '-^^JS 
and the case of the Wild Banger. C^!-^ 
was a case of collision betwaea two Aasi"* ^ 
on the high seas, where it was prapvly ^ ^^2 
^CA^dba uo limitation of liAbility tti« v ^"^ 
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)f the Merchant Shipping Act 1854. It seems 
linary that any question shoold erer have 
taed npon a case of this description. The 
te, of the General Iron Screw Collier Compamtf 
vrmemn^ decided that, where a Biitish ship 
i a foreign ship by a collision within three 
rom the shore of the United Kingdom, u e. 
British jurisdiction, the prorisions of the 
It Shipping Act 1854, limiting the liability of 
er of the British ship, were applicable. The 
the Wild Rfingtr was a case of collision, upon 
I seas, between a British and a foreign Tessel, 
I the foreign vessel was at fault ; and it was 
at the foreigner was not entitled to any 
>u of his liability. It thus appeam, as was said 
rgainent, that, prior to the Merchant Shipping 
nent Act, all the questions which oonld arise in 
collisions between foreign and British ships, in 
le British ship was in fault, had been decided, 
he case now in qaestion ; but against the right 
British owner, in such a case, to a limitation of 
ility, very strong observations had been made 
d, V.C. in Cope ▼. Doherty^ which his Honour 
I in The General Iron Screw ColUer Com- 
Schurmann. In this state of the decisions, 
rchant Shipping Act Amendment Act 1862 
and instead of the words ** no owner 
seagoing ship," in the 504th section of 
;inal Act, introduced the words in the 54th 
upon which all the difficulty has arisen, vis., 
rners of any ship, whether British or foreign.'* 
contended on the part of the apps., that as the 
.ure had no power to restrict the common 
righto of foreigners except as to matters occur- 
Ihin the limits of British territory, tlierefore, 
li the word "foreign" could not be rejected 
) Act, yet the words *' within British jurisdic- 
r some equivalent words, must be implied for 
pose of restricting its meaning. It would be 
, however, to supply restrictive words to this 
in the partial manner proposed, because the 
n of the Legislature, so far as it can be collected 
lie language employed, seems to be to place 
and foreign ships on the same footing. And 
this qualidcation of the word foreign, as was 
out during the argument, would make the 57th 
so far as the words '^otherwise relating to 
IS '* extend, a mere repetition of the 54th, and 
thereby render it wholly unnecesMry. Assum- 
in, the word ^' foreign " to be taken without the 
on contended for. in what way can it be said 
) provisions of the 54th section of the Act interfere 
lat are called the natural rights of foreigners? In 
h section of the Act there is no reference to the 
if Admiralty or to any other court ; but a mere 
ent that the owners of a ship occasioning 
or loss shall not be answerable in danuges 
a certain amount. The apps. say that the 
t a collision occurs there is u lien upon the 
which i^ in fanlt, and supposing the vessel 
to be a foreign one, that the foreign one imme- 
acquires this lien to the extent of his damage, 
m6t be deprived of it by the municipal law of 
mtry. But suppose the foreigner, instead of 
ling in rem against the vessel, chooses to bring 
on for damages in a court of law against the 
of the vessel occasioning the injury, the argu- 
rising out of the acquired lien would be at once 
Rw.'iy, and the rights and liabilities of the parties 
trminod by the law wiiich the court would be 
to administer. And it may be asked what 
of international law or interference with the 
I rights of foreigners is produced by the Legis- 
saying that all soitors having recourse to our 
to obtain damages for an injury from a person 
mielf actually in fault, but being responsible 



for the acts of his servant, shall recover only 
to the value of the thing by which the loss or 
damage was occasioned, estimated in a particular 
manner? It is to be observed that, under this view of 
the 54th section, the foreigner will be entitled to th» 
benefit of the Act as well as the British owner of a 
ship occasioning damage, and he will therefore not be 
exposed to a more extensive liability than the Britisb . 
subject. There may be still some little difficulty upon 
this construction of the 54th section of the Amendment 
Act arising out of the words of the 5?th and 58tli 
sections of that Act If the words in the 57th section^ 
'* all provisions of this Act relating to such regulations^ 
or otherwise relating to collision,'* and in the 58th- 
section, **or any provision of this Act relating to col- 
lisions," extend to the provisions of the 54 th section 
as to limitation of liability in damages for a collision, 
then those provisions would apply to foreign ships only 
when they were within British jurisdiction, or when 
beyond the limits of British jurisdiction, where, for 
the purpose of establishing reciprodty, an order in 
council has been made, directing that the provisions of 
the Act shall apply to the ships of the foreign country. 
But looking to the heading which immediately pre* 
cedes these sections, describing the sections which 
follow as containing arrangements oonoerning lights, 
sailing rules, salvage and measurement of tonnage 
in the case of foreign ships (none of which . subjects 
apply to the limitation of liability), and considering^ 
the langnage of the 57th and 58th sections, the words 
" relating to collisions '* would seem more naturally to 
refer to regulations respecting collbions themselves than 
to provisions which are applicable only after collisions 
have occurred, and are but a consequence of them. 
Their Lordships are of opinion that the order or decree 
of the learned judge of the High Court of Admiralty 
is right, and they will humbly recommend to Her 
Majesty that it be affirmed, and that the appeal be 
dismissed; but having regard to the great difficulty 
and importance of the question, their Lordships will 
recommend that it be dismissed without costs. 

Decree affirmed. 

Apps.' proctor, Stokes. 

Besps.* proctor, Pritchard and Sons. 



EXOHEaXJEB CHA3CBEB. 

Reported by John TiioMinsox, Esq., Uarristcr-at-Law. 

Tuesdafjj June 16, 1863. 
(Before Pollock, C.B., Wiluams and Willbs, JJ., 
Bbamwell and Ohanmkll, BB. and Kkatimq, J.) 

SHADIi^KTil V. CORT AND ANOTHBR. 

Sliip— Demurrage— London coal trade— Turn-paper, 
The defts. purcliased on the London Coal Exchange^ 
fromfactws {tcho were the consignees), a cargo oj 
coals then on board a vessel in the Thames^ and 
signed a turn-paper in these terms : — " To the meter 
appointed to weigh the vndermenlioned cargo. — 
We^ the undersigned^ having bought of P. and Co. 
the cargo of coals, to be worked at the rate of 49 
tons per working dag, hereby direct and require you 
to work tJie said cargo, and deliver the same to us, 
tfc." And the document stated that the ship was to 
be cleared at Dudman's Dock. Some delay took 
place at Dudman's Dock^ from previous arrivals of 
vessels, which hnd to be cleared before the pU.'s 
vessets turn to clear arrived^ and the slu pawner then 
brought this action for damages in respect of such 
detention: 
Held {affirming tite judgment of the Court ofQ. B.\ 
that the action was not mamtamable^ as there was 
no sud^ contract between the pit, and defts. as to 
render them liable for demurrage for not unloading 
and discharging the ship ai the ra^e i 






i I 



a64 



MARITIME LAW GASES. 



Ex. Ch.] 



Sradforth V, Cory amd avotukb. 



[Ex.(k 



TLU was an appeal from the decision of the Court 
of Q. B., making a mlo mti to enter a nonaoit 



Declaration. — In contideration tbat the pit. would 
deliver to the defta. a certain cargo of coals then on 
board a certain ship of the pit., the defta. to take the 
same from and out of the said ship at a certain wharf^ 
the defts. promised the pit. to unload and discbarge 
the same after the rate of fortj-nine tons of the said 
ooals during eadi working day, after notice to the 
defts. that the said ship was rsadj to unload and dis- 
cbarge the same ; and although the pit. did delirer 
the said cargo to the defts. at the said wharf, and was 
alwajs willing and ready to suffer and permit the 
defts. to take the same from and out of the said ship, 
and all things happened, &c, jet the defts. did not 
unload and discharge the said cargo at the rate afore- 
•aid during each working day, &&, but wholly 
neglected and refused so to do for six days longer, and 
more than they ought to have dome according to the 
aaid promise, and the pit. was pat to an expense io 
and aix>ut, &c. 

There were also m dtibita h tt oonnti for demurrage, 
and on aecoonts stated. 

Pleas: — 1. That the defta. did not promise as 
alleged. 2. Never indebted. 3. That the pit. was 
not willing and ready as alleged. 4. That the defts. 
performed their promise by unloading and discharging 
the said cargo at the rate of forty-nine tons of the said 
ooals during each working day after the said ship was 
psady to unload and discharge the same, according to 
theur said promise. 

Issues thereon. 

At the trial before Blackburn, J., at the sittings in 
London after Trinity Term 1861, it appeared that the 
pit. in Nov. 1859 was the owner of the ship George 
Andreae^ of which Alison Crosby was muster; that the 
cargo of the ship (coals) was sold at the Coal 
Exchange, London, to the defts. on the 18th Nov. 
1859 by Pope and Co., coal factors, to whom the 
cargo had been consigned. The defts. on the same day 
signed a document called the ** Turn Paper,'* which 
was in the following form : — 

'* To the meter appointed to weigh the undermen- 
tioned cargo. 

** We the undersigned have bought of Thomiis Pope 
and Co., factors, a cargo of coals in the ship George 
Jndreoif of which Crosby is master (certified to be 
Benson's W. E. coals, and to weigh 193 tons) 
and to be worked at the rate of 49 tons per working 
day, we hereby direct and require you to work the 
said cargo and deliver the same tons according to the 
several turns set opposite to our respective signatures ; 
but the party whose turn happens to be the last is to 
have delivered to him the full residue of the cargo, be 
the same more or leas, though he is not bound to take 
any way-coals or sweepings of the ship, excepting 
the excess beyond 7^ cwt 



Turns. 



1st, &o. 
2nd, &c. 
3rd, &c 
4th, &0. 
5th, &c 



Dudman's Dock. 



Cory dear. 

For Thomas Pope and Co., Factors. 

Horace Pope. 



Tons. 



&0. 
&C. 

&c 

&C. 

&c. 



^ (Bespective signatures.) 

** Cory clear. 
"Dudman's Dock." 
This document, after it was signed, was sent by the 
factors, on the same day, to the coal meter's office. 
The ship arrived at the moorings in the river Thames, 
off Dudman's Dock, on the morning of the I9th Nov. 
1859, and wu discharged or clewed «it D\ii\mAu'* 



Dock on the 29lh Nov. 1859. Sba was a irnkf,' 
ship. 

Ab(»nt nine o'clock in the moraiog of tb 1)^ 
the captain informed the dock maatar thsttbeivl 
was ready to go in, when b« waainfonsadtbtdb 
would be taken in her turn, and that there ven isf 
ships before her. Ships at Dudman's Doek tab thir 
r^ular turn for entering the dock, nnka tbejr ai 
steamboats, which always have the prefeiawe. Ih 
dock master, however, has the power of aluq^tk 
order in which they are takaa into the dock. 

The George Andreae was unloaded as qnickljucNii 
be done after she had got into the dock, bat thoiai 
dalay between the time sbo arrived at iMrainy 
and her entering the dock. 

The learned judge thought that the taisffff 
amounted to evidenoa of a oootrMt bf tki 
defta. to unload the ship as aooa ss »ki ft s 
near as she conveniently could to when ^ « 
ordered, and therefore that the defta. iraddbii* 
for not unloading at the rate apecified is tbM 
paper, from the time she got to the moorisfi ai* 
morning of the 19th, notice bariag been {ini till 
defta. of her being there. A verdict was fondfait 
pit for 9L, and Uie learned judjce gave kawtoSM 
to enter a verdict for the deft, or a noonik 

A rule niti accordingly wassubseqoant^obtaii^ 
on the ground that no contract to nnUiad the lUpai 
proved, and after argument was madeabsoloti totfr 
a nonsuit, whereupon the pit appealed. 

D, D. Keane {(TMeJie^ with him) for tlnif^-^ 
is submitted the decision of the Court of Q.B.ai 
wrong. There waa evidence of a oontraEttoakd 
at the rate of 49 tons per day in the tani^ 
Although that paper ia addressed to the maa,^ 
is evidence that the ship's oai^ waa (o bt da^ 
at that rate, and there waa no evidenos to ibtA* 
that contract was not with the shipowner. Is litf 
son V. Alder, tried before Lord Campb^ C.ii> 
June IBiSS, and only reported in the Sldffmt^^ 
his Lordship left the case to the jury prisdptlf * 
the turn-paper as a question of fact, and tbj^ 
found that there was such a contract bctsM^ 
purchaser of the cargc and the ahipovnsr. [V*^ 
LiAXS, J.— In that case there was also ma '* 
custom which imposed such a liability.] Id Uf^ 
Yatee, 3 Taunt 387, where the bUla of lading ^.« 
general ship allowed twenty lay daya for deliftfyi^ 
London, and stipuUted for 4L per day dciBinF 
afterwards, it was held that the consignees who cbaii 
have their goods bonded at the London Do^sUmi^ 
the vessel could not deliver these until forty-iiid# 
after the twenty days, were liable for the daBBHf 
for the forty-six days. In SooUon v. Pegf,6llL^} 



295, it was held, to a declaration that in 

that the pits, would deliver to the deft acar^oif** 
then on board the pits.' ship, the deft promisMi tow 
the coala in a certain time, that a plea that the i)hi>* 
previously contracted to deliver the coals to tJa^ 
of other persons who had ordered the pits, to delHv* 
the deft, and that there was no other cooiaib** 
for the deft *s promise, was a bad plea: 

Sanders v. Vofaeiler, 4 Q. B. 260 ; 

Brown v. Johnson, 10 M. & W. 831 ; 

Abbott on Shipping, 285, 7th edit 
C. FoUock, for the reap., waa not called «P*. 
Pollock, C. B. — We arc of opinion that thi JBT 
ment of the Court of Q. B. ought to be affiiwd. ^ 
case is very deficient in evidence of thees fi>^^ 
which the contract declared upon is to keii^ 
[t is unnecessary, however, for ua to say whit tb<i^ 
tract really was, or indeed whether tfasia w» •[* 
all with the defts., because wa are of sfiM* *r 
there waa no evidence of any such ooatiaet ai tM "^ 
listed upon by the pit The defts. weie iflt ^^ 
at the rate of 49 tow per day li^ *^ 
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itered the dock. The tam-ptper by 
eged coatnct was sought to be proved 
1 to the meter at Dndman's Dock, who 
load until the vessel had entered the 
ontract, if anj, limited the unloading to 
I the vessel could have entered the dock, 
J attached while nhe was outside, 
the Court ooncurringi 

Judgment affirmed, 

RS FROM TUB QUBBN*S BENCU. 

Monday, May \\, 1863. 
, C. J., PoLIX)CK, C. B, WlLUAUa, J., 

id CuAN^iELL, BB., Keating, J., and 

riN v. Granger and others. 

of insuranee^Total or average loss — 

Notice of abandonment, 
optional size and class was insured by 
\e 1859 /or a voyage from Bombay to 
and was valued at 17,000A The pits. 
in 1855 for 20,000^ On the voyage 
\ed sea damage and put in at the 
[Aug. 21 f 1859), where she was surveyed 
lies of the necessary repairs made, 
'espondence took place between the cap- 
oners. The owners left it to the captain 
tst he could for all parties. The cargo 
vrged by Nov. 10, and then further 
9 discovered and the repairs estimated at 
%d tlic master was advised to abandon the 
i interest of all concerned. On the \3th 
cutter abandoned the ship to the under- 
i the ship was sold at the Mauritius on 
owing for 1070/. net, but notice ofaban- 
*as not given to the underwriters until 
rhe market value of the ship at the date 
jy was computed at 7500/., and it would 
he same sum if the necessary repairs had 
and this on account of her exertional 
'M. The cost of building such a ship eit 
I was sold was 20,000/. : 
ig the judgment of the Court ofQ. B.), 
u an average loss onltf, and md a con- 
tal loss: {ifartin, B., and Keating, J., 

it the notice of abandonment was not in 
'tin, B., dissentiente.^ 

a judgment of the Court of Q. B. in 
e defts. on a special case stated bj 

for the opinion of this court without 

Dg are the material parts of the case : — 
June 1859, the pits, being owners of the 
»used themselves to be insured bj policies 
rinted form for 3000/. from Bombaj to 
the ship Acadia, valued at 17,000/i 
nderwrote this policy for 100/. 
fected other policies on the ship for the 

the amoant of 13,000/. (making the 
^he whole 16,000^}, in all of which she 

17,000/. 

1 sailed from Bombay in dae course, with 
;o. When off Algoa Bay, she encountered 
sather, and sustained such damage that it 
lary to pnt into an immediate port ; and 
le master bore away for Mauritius, and 
t Louis in that island on the 21st Aug. 
16 23rd Aug. she was surveyed, and found 

eleven inches of water per hour. The 
tly discharged for further examination, 
th Oct, the greater part of her cargo 
seharged, she Sien made eleven mod a-hidf 
r per hour. 

f the probable oost of repairiog her were 
Cab. 



made, and a correspondence took place between the 
master (who was one of the pits., being the owner of 
one-sixteenth) and the owners in England, the master 
detailing the injuries and forwarding the estimates for 
the repairs, and the substance of the correspondence od 
the part of the owners being that they left it entirely 
to the master*s judgment to do the best under the 
circumstances for all parties concerned. 

The following was the most important paragraph in 
the pits.' letters :— " We give you these inf-tructions as 
the best that occor to ourselves ; but, under all the cir- 
cumstances of the case, we leave entirely to your own 
judgment to act as you consider best for all concerned, 
and would particularly impress upon you to keep the 
interest of the underwriters in view. In conference with 
underwriters ef ship, it has been thrown out as a hint 
worth your consideration, that if you find that the 
necessary repairs cannot be satisfactorily done at 
Mauritius, or at a cost which from your previous ex- 
perience you know would be double the cost at home, 
the ship should be cobbled up sufficiently to come home 
in ballast. In that case you must be most particular 
that the surveyors recommend this course to be most 
to the interest of all concerned, as otherwise you would 
not be justified in abandoning your freight and for- 
warding your cargo by other vessels. You must then 
take the earliest opportunity of advising us by what 
vessels the cargo comes forward, to enable us to give 
sufficient publicity for owners of cargo to protect them- 
selves." 

Between the llth Oct. and the 10th Nov. 1859 ths 
master made arrangements under which the Acadia's 
cargo was eventually seut on to Liverpool by other 
vessels. 

After the whole of the cargo had been discharged, on 
the 10th Nov. farther damages were discovered. 
Other surveys and estimates were then made, and the 
master submitted the estimates he had obtained to 
competent surveyors, who gave him the following 
certificate : — 

" The undersigned being requested by Capt. Kerr, of 
the ship Acadia, to examine the estimates for the 
repairs of the said ship, as recommended by the 
surveyors, and to state our opinion how we should act 
for the interest of all concerned, we hereby declare 
that, having carefully examined all the estimates for 
repairs as recommended by the surveyors, we think 
the rates charged are equivalent to those generally 
made here. We agree with the remarks made by the 
surveyors, that the estimates are generally far short of 
the actual dock expenses. It is our opinion that CapL 
Kerr would not be justified in entering npon repairs 
which would evidently exceed 10,000/., and we tliere- 
fore recommend him to abandon the Acadia for the 
interest of all concerned, estimated value in Liverpool 
being 7350/. Mauritius, Dec 18.'»9.*' 

On the 13th Dec. 1859 the master attended before 
a notary public at Port Louis, and formally declared 
that he abandoned the Acadia to the underwriters ; 
and at his request a notarial act was formally drawn 
up, recording such abandonment, and the intention of 
the master to sell the vessel, and to hold the proceeds 
for account of whom it might concern. 

On the 7th Jan. 1860 the Acadia was sold at 
Mauritius, by auction, under the master's orders. The 
vessel realised 1350/L, which was reduced, by charges 
and expenses attendant upon sale, to 1070/i Tho 
Acadin has since been broken up. 

On the 1 0th Feb. 1860 the owners in England 
received from the master the surveyor's report on the 
fnrtberdamages and estimates for repairing the same, 
and also the notarial act for abandonment. 

On the 16th Feb. 1860 the assured gave the under- 
writers on the ship notice cf abandonment. The 
underwriters, however, refused to accept the abandon- 
msnt. 
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The cost of repairing the ship would have been 
10,500/. 

In 1855 the pits, bought the ship for 20,000/1 The 
cost of bnilding sach a ship ss the Acadia, at the 
time wlien the policy was effected, and at the date of 
the sale at Maaritius, would hare been 20,000/1 

For the purposes of thiA case 20 per cent, would be 
a reasonable deduction from the cost price of the 
Tessel ill respect of wear and tear at the date when 
the policy attached, and at the date of the condemna- 
tion of the vessel at Mauritius. The value of the 
ship to sell when the risk on the policy commenced 
was 7500/. Her value to sell at the time when the 
repairs would have been completed, assuming such re- 
pairs to have been properly executed, would have been 
the same sum. 

The Acadia was a vessel of exceptional sixe and 
class, and her value at any time to sell would depend 
Tery materially upon whether the sale were at the 
instance of an owner anxious to sell, or of a buyer 
anxious to purchase. The value above stated, aisum- 
ing the repairs to have been completed, is what the 
•hip would have realised if sold by an owner anxious 
to sell at the period in question when the market for 
all kinds of shipping was in a very depressed state. 

An owner wanting such a ship for the particular 
purposes of hb trade at the time when the Acadia was 
sold, and having to elect to sell, to repair, or to puiv 
chase, would have elected to repair, for such a ship 
could neither have been built nor purchased at that 
time for so small a sum as 10,500/L 

The pits, claim to recover the sum insured as for a 
constructive total loss of the ship. The deft, contends 
that he is not liable as for a constructive total loss, 
but for an average loss only. 

The court was to have power to draw any inferences 
of fact from the above statements and evidence which 
a jury might draw. 

The questions for the opinion of the court were :«• 

Ist Whether under the circumstances stated the 
deft, was liable as for a constructive total loss. ? 

2nd. If the court should be of opision that deft 
was liable as for a constructive total loss, are the pits, 
entitled to recover as on the footing of the actual 
selling value 7500^, or of the policy value 17,000/? 

3rd. If the court should be of opinion that the 
deft, was liable for an average Joss and not for a 
constructive total loss, then are the pits, entitled to 
recover more than the difference between the sale- 
able value of the ship, 7500/., and the net proceeds 
of the sale of 1070/. ; or upon what principle is snch 
average loss to be ascertained ? 

If the first question be answered in the affirmative, 
judgment was to be entered for the pits, in the snm 
to be named by the court. 

It was agreed that, should the court be of opinion 
that the defc. was liable, as for an average loss, 
for a sum exceeding the difference between the 
saleable value and the net proceeds as above 
mentioned, the amount of such liability should 
be ascertained on the principle to be stated by the 
court by an arbitrator, who had been selected for 
that purpose, and judgment was to be entered for the 
sum to be so ascertained. 

The Court of Q. B. held that the loss was 
an average one only, and that the assured was bound 
to show affirmatively that the cost of repair would 
have exceeded the value of the ship when repaired ; 
that the inference from the facts was that it would 
not, as the market price was not the test of the 
ship's real value (see 31 L. J., 186 Q. B.). Upon 
this decision the pits, brought error. 

iMsh ( Watkin WUHams with him) for the plto.— 
The judgment of the Court of Q. B. it is submitted 

M srroaeous. First, there was a constructive total loss. ^- _^ .. ,^ ... __ r- 

Tbe noMter was justified in abandomng l\i« i^^ 1t\]A\\X Vl Tssxiok V^tAt that the judges in ff^< 



prudence of the repairs at the estimatac 
be considered with reference to the mi 
the ship. There was no other critcrioa 
an exceptional ship, the possibility of a 
her being found at her cost price was n 
test. Her market price was 75001, and 
required 10,500/. outlay in repairs to mi 
that sum. The question is, woold a pi 
repair under the circumstances. It is a 
he would not. It is not suggested that tl 
not do the best for all concerned : {Irving 
1 H. L. Cas. 287.) Secondly, notice of 
was given in time. Abandonment is on 
notice is another : (Roux v. ScUvadar, I 
526.) Notice of the abandonment before 
necessary: 

Cambridffe v. Anderton, 2 B. & C. 6 

Cammell v. SeweU, 5 H. & N. 728. 
MeUish (Broun with him) for the d 
the market price is not the necessary critei 
the master's judgment in such a case as U 
be presumed that the owner wants the i 
and not for sale, and that he requires tl 
ship which is the subject of insurance, 
price to bnild, and not the market price, 
and it is found in the case that an ow 
snch a ship, and having elected to sell, to 
purchase would have elected to repair, foi 
could neither have been bnilt nor pi 
10,500/1 Secondly, the notice of abandonmc 
too late, not uutU more than a month af u 
the ship: 

Knight v. Faitk, 15 Q. B. 649; 

Bunt V. Jioyal Exchange, 5 M. & S. 

AUridgc v. BcU, 1 Stark. 498 ; 

2 Arnold Ins. s. 8, p. 404, ed. 1848 
Luth was heard in reply. 

Cmr. 
Eblb, C. J. — In this que the Court oi 
given their judgment m faronr of the defts. 
questions raised in this ease, and decided tk 
been no constructive total loss ; but they 
upon the question of whether the notice 
ment had been given in time. The a{ 
court was upon the question whether th« 
a construotive total loss ; the app. allegi 
judgment of the Court of Q. B. was wrei 
that there was no constructive total lot 
court below, and in this conrt^ the qnei 
entirely upon the facts sUted in the awar 
of law b involved in the dispute ; the o 
being as to the appUcation of the law to 
out in the award. There has been some 
opinion amongst the judges in this court 
a question of fact, it is only necessary 1 
result, without stating the grounds of th 
The majority of the Court affirm the J 
the court below (Erie, C. J., Pollock, • 
liams, J., Channell and Wilde, BB., are • 
nion ; Martin, B. and Keating, J. are of 
opinion), viz., that there has be«i no consti 
loss. Upon that question, therefore, 
majority of five to two of the judges, i 
matter should be taken to another court el 
court has considered the question whether 
of abandonment was good in point of tin 
B. is of opinion that the notice was in tis 
rest of the court consider that it was mt. 
point, therefore, the judgment of the VM 
affirmed. 

Pollock, C.B.— There has beeaaiii 
tice of late of referring questioos of faet ts 
Thia formerly was a matter of rare ^Msm 
judges always endeavonred to avoid dioidi^ 
of fact which were properly in the ] 
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The Falkland. Thk Navigator. 
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idgments as jarora retarn their verdicts, 
Ing their reasons. 

Judgment affirmed, 
for the app., CotteriU and Co. 
for the resp., Roscoe. 



al (Committee of ti)e l^tibfi 
douncil. 

jAxxs Pateraox, Esq., of the Middle Temple, 
Barrlster-at-Law. 

Friday, July 31, 1863. 
he Right Hon. Lords Wbkslstdals, 
flELUBFORD, and KlXOSOOWN.) 
Tub Falkland. 
Thb Navigator. 
'olHsion^Chat^pmg tack — Wearmg~^ 

Negligenet. 
ttl is saUingupcm a wind and pa»te$ Jirom 
!o amAhtr, the utual cmd ordinary mode of 
\ii change is by tacking, and not by wearing, 
I wkick are navigating near to the one 
hanging her tack naturally expect that the 
method of going about wiU be pursued, 
al, and ^ere/ore unexpected, operation of 
ught not to be resorted to, unless for some 
711, nor without st^isnt sea room for the 
Henee, if in wearing a vessel negligently 
other, the former is liable for the damage 

a appeal from a decree of the High Court of 

turo suits for damage hy collision between 
''aUdand and the barque Navigator, off 

At the time the Navigator had oom- 
ring, and in doing so saw the Falkland 

half a mile off, when the Navigators 
t hard aport, and was brought to the wind 
>oard taclc. The Falkland, instead of 
lelm, starboarded her helm and ran into 
>r. The judge of the Admiraltj Court 
hland was to blame. 
I. and Potter for the app. the Falkland. 
V, Q.C. and Clarkson for the resp. the 

Cur. adv. vuU. 
esLMSFORD. — ^The questions upon these 

decrees or sentences of the learned judge 
of Admiraltj do not inToIve anj dispute 
but require the application of nautical 
lerieoce to determine to which of the two 
•lame of the collision is attributable. The 
be shortly stated. The Navigator, an 
&rque, and the Falkland, a British ship, 
dock in the morning of the 6th Feb. 1863, 
mgeness. The wind was west, and the 
:k and hazy. Both Tcssels carried the 
The Navigator was proceeding down 
the port tack, dose hauled under two 

I topsails and foretopmast staysail. The 
IS following the Navigator at the distance 
ree- quarters of a mile on her starboard 
> close hauled on the port tack, under 
foretopmast staysail and spanker. The 
ntending to chnnge from the port to the 
k, instead of going about in the u&oal way 
put her helm aporc, and commenced wear- 
While in the act of wearing, the Falkland 

first time, seen from on board the Navi- 
i light appearing about two points on the 

starboard bow, the green light of the 
•coming visible to those on board of the 
The Navigator, in order to complete the 
wearing, oontinutd her port helm. The 

II Qpon the port tack, k^t her wind until 
e the ooll'ision, when her helm was put 



down for the purpose of dimini»hing the force of 
the expected blow. The Navigator, as she ap- 
proached the Falkland, put her helm hard aport, 
and ran stem on into the FaVdanets starboard 
bow, leaving there her billet-head and part of 
her cutwater. Cross-suits were instituted in the 
Court of Admiralty by the owners of the respective 
vessels for the injuries they had both sustained 
by the collision. On the part of the Navigator 
it was insisted that the Falkland was alone to blame 
for not having ported her helm, by which, it was 
said, the collision might have been avoided. It was 
contended, on behalf of the Falkland^ that the NavU' 
gator, before she attempted to go about, ought to 
have ascertained that there was room for her to wear 
ahead of the Falkland, and that when she found 
that this could not be done she was bound to go 
astern, and that she oould not force the Falkland to 
port her helm, and in effect to wear round also. 
The learned judge of the Court of Admiralty, with 
the assistance of the elder brethren of the Trinity- 
house, held that the Falkland was solely to blame ; 
that those on board of her were well aware that the 
Navigator was wearing, and ought to have ported in 
time and not starboarded, and that no blame attached 
to the Navigator, and he dismissed the suit of the 
Falkland against the Navigator with costs ; and in 
the suit by the Navigator against the Falkland, he 
pronounced for the damage proceeded for, and con- 
demned the defis. in costs. From both these deones 
the owners of the Falkland appealed. On the bearing 
of the appeals their Lordships had the usual adrice and 
assistance which they require in all cases where nau- 
tical knowledge is necessary to enable them to arrive 
at a satisfactory determination. It wonld have been 
great satisfaction to them if their nautical assessors had 
agreed with the Trinity Masters, by whose skill and 
judgment the learned judge of the Court of Admiralty 
was guided ; but unfortunately there is a complete dif- 
ference of opinion between them. The difficulty which 
this conflict of opinion throws upon the committee in 
cases like the present, which require technical knowledge 
for their correct deoision, has been often felt, and was 
acknowledged in the case of the JuHa, 14 Moo. 235, 
to which reference has been made more than once 
during the present sitting. Undoubtedly their Lord- 
ships did not mean by their observations in that oaae 
to express a determination never to disturb a judgment 
in the Admiralty Court which was founded on a 
question of seamanship, but merely (as was stated in 
the case of the Minnehaha) that they would always 
feel extreme reluctance in reversing a decision, the 
propriety of which depended upon the conectness of 
the jndfsment formed by persons of nautical bkill and 
experience. Bat if, aided by technical knowledge and 
experience of equal authority, their Lordships are 
satisfied that the view taken in the court below is 
erroneous, they cannot shrink from the duty of acting 
upon their judgment thus informed and enlightened, 
without abandoning their functions as an appellate 
tribunal in all cases of this description. In the ob- 
servations which follow, their Lordships must be under- 
stood as expressing their own conclusions, derived from 
the advice of their nautical assessors, and the reasons 
which have induced them to adopt their opinions in 
preference to those of the Trinity Masters in the 
court below. The first matter to be considered is the 
manoeuvre of the Navigator in wearing round. When 
a vessel is sailing upon a wind and passes from one 
tack to another, the usual and ordinary mode of 
effecting this change is by tacking, and not by wearing. 
As vessels which are narigating near to the one which 
is changing her tack naturally expect that the 
ordinary method of going about will be pursued, the 
unosnal and therefore unexpected operation of weaiine 
ought not to be reaocted. tA ^>A«h^ \»t «is«w^ ^i^ 
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TeasoD, nor withoat sufficient set room for the parpooe. 
The learned judge of the Court of Admiralty 
put it to the Trini^ Masters to determine 
why the Na'Jtgator wore instead of tackiug, to 
which it does not appear that they gare any answer. 
In the printed case of the Navigator it is stated 
that '* the weather haring cleared np, ▼esseb at anchor 
in Dnngeness roads could be seen, and it was deemed 
prudent to wear the barque from the port on the star- 
board tack.** The approach of the Navigator near to 
the vessels in the Dungeness roads may have been a 
good reason for her going about, but affords no ex- 
planation of the proference of wearing to tacking. 
fint it is evident that the sails which the Navigator 
was carrymg were not sufficient to keep her under 
eommand, and there can be no doubt that she wore 
because she was unable to stay for want of a proper 
amount of canvas. She was certainly at liberty to 
wear, or to stay, if there was no impediment to either 
oonrse ; but before she decided upon wearing, she ought 
to have been sure that there was room to perform that 
evolution. Now, before she wore, it is quite certain 
that the Navigator had never seen the Falkland at all, 
although the FaUdamd had seen the Navigator, The 
flonrse of wearing was therefore adopted without 
reasonable and proper precaution. But, assuming that 
wearing, instead of tacking, was a justifiable oourse 
for the Navigator to punue, there oould be no good 
reison for her perseverance in it, and her determination 
to complete the circuit to the other tack, when she found 
the Faakhmd in her way. Having in the act of wearing 
observed the light of the Falkland about two pobts on 
ber starboard bow, it was the duty of the Navigator 
to pass to leeward, and not to attempt to cross the 
Falklamts bows. At the time when the Navigator 
first saw the Falkland on her starboard bow, her head 
was about south-east, and the wind being west she 
was going free, and was bound to give way to a vessel 
dose hauled as the Falkland was. With respect to 
the Falkland, although she saw the Navigator in the 
act of wearing, there was nothing to indicate to her 
that the Navigator was merely changing her tack, but 
the act of wearing itself might reasonably lead to the 
belief that she was intending to bear away up channeL 
At all events, when the Falkland saw a vessel with 
the wind free coming towards her, she was perfectly 
right in acting upon the well-known rule and keeping 
her tack, instead of giving way by porting her helm. 
And when a collision appeared inevitable, she was 
quite right in starboarding her helm at the last 
moment in order to diminish the force of the coming 
blow. For these reasons their Lordships cannot 
eonour in the judgment of the learned judge of the 
Court of Admiralty, but they must recommend to Her 
Majesty to reverse the decrees in both suits, and in 
the suit of the Falkland against the Navigator to 
pronounce for the damage proceeded for, but in boUi 
fluits without oosU of the appeal on either side. 

Decree reversed, 

Apps.' proctors, Pritchard and 8ont. 

Besps.' proctors, Clarkeon, Son and Cooper. 
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TOUNO V. NSILL. 

Chartering ship^-Sale of cargo-^lAon on proceeds-^ 

Costi. 

J[ftke eontignee of a cargo charters a vessel/or the ship^ 

meni of it, and properly inewrs expenses in relation 

thereto, he is entitled to a lien on the cargo, and the 

froeeeds arising from a sale of it. Ifapersonjother 

iktm tie consignee has adwKMsd money /or t^ sft^h 



ment of the cargo, vnlk the consent ofi 
he is entitled to a lien on the proceedi 
stop them bfft/re t/iey come to the k 
shipper. 
A., living in SL John's, employed R, 
as his agent for the sale, in England 
deals then in New Bt-unsioick, and am 
to arrange by sale, on contract or dua 
removal of all the deals. B. dtUjf chart 
vesielsfor tlie removal of the deals, ani 
cargoes reached England andwere soldhe 
evert consigned one of the cargoes to (7., 6| 
sold, and realised 6lbL B.hadincurredK 
in chartering the vessels, which had no 
by A. B. therefore filed a bill agoing 
praying specific performance of ike 
with him ; a declaration that he wat t 
lien on the proceeds of aU the carg< 
expenses, and for his commission, for 
the breach of contract by A. ; and to & 
add those damages to his Hen : 
Held, that B. was not entitled to specific \ 
of the agreement ; but that he had a 
expenses and for his pecuniary lou 
for unearned profits') on the proceed 
cargoes, and that he was entitled to arr 
on account thereof, brfore it casse to the 
C. supported the case made by A., insim 

merely as a stakeholder : 
Held, that he was not entitled to costs. 

The Messrs. Young and Lewin, the plti 
were merohants in London, and they fi! 
against the deffcs. Neill, Gilbert, and Messn 
Tagart, praying a declaration that Um 
entitled to a decree, for either the specific 
of an agreement by Neill for the oonsigno 
of the cargoes of certain vessels, or th 
entitled to a lien on the proceeds of the i 
cargoes, for expenses and liabilities inoo 
under the agreement, and for commies 
particular to a lien for such charges ss i 
sum of 615L, part of the proceeds now in 
the defts. Messn. Boyson and Tagart ; i 
pits, were entitled to damages from Neill f* 
the agreement, and to add uuch damages t 
The facts of the case were these : — 
In Jan. 1860, WUlUm Gilbert, a 
Shoodiac, in New Brunswick, wss indebt 
Neill, of St. John's, and it was arran^Mi I 
that some deals belonging to Gilbert shoal 
to England, and consigned to an agent f* 
and that the produce of the sale should b 
Neill in liquidation of his debt. Keill 
wrote and sent to a Mr. Crane, of St Job 
dated the 13th Jan. 1860, and which, so 
material to this report, was as foUo 
Sir, — You are hereby authorised, while 
to sell on contract, on my aoooont, 
good responsible agent, three miiliu 
feet of spruce and pine deals, to sn 
quality, delivered at the port of SI 
ensuing spring, in the customary maoncr 
ceeds the agent will place to my credit; : 
ninety days to be accepted by him, for 
amounts of each cargo on handing bill 
For all not sold on contract you an i 
charter vessels to remove them." 

Crane came to England, and applied 
Young to act as agent for carrying est 
ment. On the 14th Feb. 1860 Giaoe * 
Young, Neiirs letter of Jan. 13, togitki 
following one, written by Crane to bin ^* 
** Dear Sir,— In conformity with theak 
tions, I hereby authorise you to ainB|i 
contract or charter,, for. the rsnofsl il 
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followed a list of the deaU, and at the same 
ane informed Yonng that the average ^alne of 
is was 40«. per 1000 aoperficial feet. It was 
Iso agreed that Keill sboald be at liberty to 
ills upon Young to the extent of 30f. per 1000 

be accepted bj the plu, and paid oat of the 
) of the sales, and that the surplos produce (if 
hoold be held in trust for Gilbert. It was 
ids found to be too late in the season to sell 
>n contract in England, and Crane therefore 
Bed Young to charter and send out ▼essels to 
c for the removal of the deals, which were to be 
ed to Young for sale. Nine vessels were ac- 
Ij chartered and sent out by the pit., but one 
m was lost, and only eight (of which the 
a was one, duly arrived at the place of their 
ion.) 
irt forwarded the bills of lading of all the ships 

the Katinka)^ to Neill, upon the understanding 

would in turn forward them, and consign the 
to the plu according to the agreement ; Neill, 
r, did not do so ; but sent the bills and con- 
the cargoes (except those of the Katinha) to 

Barnes and Son, of Bristol. 
>lt8. incurred considerable expenses in chartering 
«hi, for the removal of the deals and for insur- 
ad entered into arrangements for the disposal 
argoes on their arrival in England. They also 
1 bilb drawn by Gilbert under the agreement of 
\x Jan. 1860, and supplied him with goods on 
lersumding that they were to be paid for out of 
«eds of the cargoes. The Messrs. Barnes and 
d the cargoes consigned to and received by 
ind accounted therefor to Neill ; but none of 
seeds of such sale were applied in repaying to 
u the expenses and liabilities so incuned by 
I aforesud. 

6 month of Aug. 1860 a suit was instituted in 
reme Court of New Brunswick (but to which 

pita, here were not parties), and by an order 
I it, the bill of lading of the Kaiinka was 
, to be delivered to Messrs. Wiggins and Co., of 
tinswick, and they were ordeied to consign the 
d cargo to their agents in England for sale ; 
*. Joseph Wiggins, of the last named firm, was 
ed a receiver in the suit. The Katinha and her 
rere accordingly consigned with the bill of 
x> the defts. Boyson and Tagart ; and they sold 
{o, which produced after payment of expenses 
aof615(. 

peared that the Messrs. Boyson and Tagart bad 
ed aooomits of the sale of the cargo of the 
ti to Mr. Joseph Wiggins, and that in those 
;& they had either entered Uie 6152. as paid to 
r had carried it over to his credit The bill in 
t was filed in 1861, and on the 15th April in 
ar an injunction was granted to restrain the 
. Boyson and Tagart from parting with the funds 
r hands arising from the sale of the cargo of 
tinka. 

I, by his answer, stated that the afnreement of 
th Jan. 1860, between himself and Gilbert, was, 
e proceeds of all the shipments should be re- 

to Neill, and that he never authorised, or 
ned, or acquiesced in the alleged arrangement 
n Crane and Young, by which part of such pro- 
rere to be received by Gilbert, and that the pro- 
^8 of Crane and the pits, were at variance with 
Verity actually given by him. It was further 
ded, on his part, and on that of Boyson and 
i, that, as the proceeds of the cargo of the 
n were cither paid or credited in account, by 
It-named deft, to Mr. Wiggins, such proceeds 
ow to be considered as held by him fubject to 
dtr df the court of New Brunswick, and that 
Qit had, therefore, no jorisdiction in the matter. 



Q.C. and Wefford appeared for the 
pits., aud contended that there was a clear contract 
made between Crane and Messrs. Young and Lewia 
that all the cargoes should be consigned to them ; that 
they should receive the proceeds and pay themselves 
their expenses and commission, and that that gave 
them the right to stop any of the proceeds of the 
cargoes which had been sold, before they reached the 
hands of NeilL They argued that there was no differ- 
ence between the intercepting of a bill of lading before 
it reached a wrong destination (in which case this- 
court would clearly interfere) and the intercepting of 
the proceeds of the cargo before they were actuallyr 
paid away. 

Seltpyn, Q.C. and Robiiuon appeared for the deft* 
Neill, and insisted that the pits.' claim to a remedy 
was to be prosecuted in a court of law, not of equity. 
They had no right to the decree for specific perform- 
ance, as such a relief was, in fact, now impossible.. 
They had no such lien as they claimed, either generallj 
or in particular. A general lien could arise only from, 
custom, and to snpport it there must be possession of 
the subject-matter of the lien ; but here there was n» 
custom ; and as to proceeds of the cargo of the 
Katinhat the bill of lading had never come to the 
hands of the pits. A particular Hen could arise onlyt 
from contract, and to support it there mubt be some- 
thing amounting to at least an equitable assignment 
of the subject-matter of the lien ; but here there waa 
no evidence of any assignment. But under no cir- 
cumstances were the pits, entitled to more than the- 
expenses incurred as aforesaid in respect of the 
Kaiinka. 

J. H, Palmer, Q.C. and G. Long, for the defts.. 
Messrs. Boyson and Tagart, supported the arguments 
of Mr. Neill's counsel, and cited 

Bum V. CarvaJho, 4 My. & Cr. 690 ; 
Nicholtan v. Knowkt, 5 Madd. 47. 

Baggaliajf, Q. C. in reply. 

The Master ef the Rollb.— I have no doubt, from, 
the evidenpe in this suit, that the proceeds of the 
Katinkd's cargo were in the hands of Messrs. Boysoa 
and Tagart when the injunction was granted in 
April 1861. Assuming, therefore, that the pits, are 
right on that point, I think it is dear that I must 
order payment iiito court of the fund, and restrain the 
defts. Neill and Gilbert from taking any steps for 
obtaining payment of it into the New Brunswick 
court I am also of opinion that, upon the evidence, 
the agreement entered into by Crane with the plts.» 
whether originally authorised by Neill or not, was 
afterwards made known to and acquiesced in by hira^ 
and that he is therefore bound by it. With respect 
the other part of the case, it was contended by the 
defts. in their arguments that the pits, had rested 
their case on one of three grounds, viz., upon either their 
right to a decree for the specific performance of the 
agreement of 13th Jan. 1860; or for s declaratioa 
that they are entitled to a lien ; or to damages for the 
breach by Niell of his contract with them. It was 
then argued that they had failed in all those three 
contentions. I certainly think that the case cannot 
be put as one for the speciBc performance of the 
agreement, as it is plain the contract cannot now be 
specifically performed. I also think that if the bill 
had simply prayed for damages for a breach of the 
contract, it could not have been sustained, for then 
a court of law would have been the proper tribunal. 
But, independently of those considerations^ if the pits, 
have a lien, they may be entitled to add to that lien any 
damages which they may obtain at law for the breach 
of contract. Unless therefore they have some charge 
on the fnnd the bill must fail. I think, however^ 
that thcj have s charge upon it. Even if the 
Katinha had been the only vessel chartered by them, 
they were sathorised to incur expenses in chartering 
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her ; in consideration of which they were to hare the 
vessel consigned to tl)em. Neill knew of and sanctioned 
that arrangement. 1 assume that in such a 
case as this some expenses most be properly 
incurred bj some one, and if by the consignee 
himself, he is clearly entitled to a lien ; if by some 
person other than the coosigDee, and who has advanced 
money for the purpose with the consent of the prin- 
cipMl, he is entitled to a lien if he can arrest the pro- 
ceeds of the cargo before they come to the hands of 
the shipper. I am of opinion that Neill cannot take 
the proceeds of the Katinkd'i cargo without paying 
the expenses incurred with respect to it. In all that I 
have said, I have assumed that the Kattnka*i 
cargo was the property of Neill. If, however, it be- 
longed to Gilbert, no question really arises. The same 
piinciples will apply to the proceeds of the other car- 
goes : for the ontract was one entire contract as to all 
of them, and the court will not apportion it, or mar- 
shall the cargoes. If therefore one cargo is insuffident 
to pny the expenses incurred with respect to it, while 
Uie others are more than sufficient, the whole will be 
liable. The pits, have therefore a lien upon, and are 
entitled to stay the proceeds of all the cargoes for the 
amount of all the advances and disbursements made by 
them under the agreement with Crane, and to tack to 
that lien all loss and damage sustained by reason of 
the breach of contract. By all loss and damage I 
mean pecuniary loss and damage ; but I do not therem 
mean to include the profits which might have been 
obtained if the contract had been performed. That 
would be giving the pits, damages for which they 
should have sued at law. They cannot add to their 
lien nneamed profito, until they have been obtained by 
A judgment at law. The pits, must have their oosto 
against Neill, and it must be declared that they have 
also a lien for them upon the fund. As to Boyson and 
Tagart, I should have given them their costs if they 
had acted merely as stakeholders ; but, as they have 
tfaonght proper to support the case of Neill against 
the pits., instead of standing neutral, the decree will 
be made without costs as to them. 

Solicitor for the pita., FT. Smith, 

Solicitors for the defts., Tarr, Jaaeioay and TagarL 
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Iteported by W. H. Baxsrsr and Edwabd Lloid, Eaan., 
Barrl9ter»-at-Law. 

Saiurday, May 2, 1863. 
Oakfobd V, European and Amjsricait Stbah 

Shipping Company (Limitbd). 
Contract — PatinersMp — LiabUUy of retiring partner 
of a Jirm, parties to a Gontract-^Principal and 
Murety. 

A contract was entered into by a mercantile firm with 
a joint-stuck company^ to manage the genenU skipping 
ajfairs of that company. Shortly afiencards one of 
the firm retired from the partnership and it uas 
agreed that he should be indemnified by the con- 
ti$iuing partners, who carried out the objects of the 
contract with the joint-stock company. Disputes, 
however, arose between the company and the cow- 
iiituing partners, which were subsequently rrferred 
to arbitration, as provided for by the original con- 
tract. The result was, that the mercantile firm were 
largely indebted to the company. The partner who 
retired wa$ no party to the reference to arbitration. 
The original contract had not been put an end to at 
the time of those transactions: 

Held, that the partner who retired had not been 
absolved from hit liabilities under the original con- 
tract with the company; 

Tka tko eontmmng partners were kk agents; and 



that what they had properly dona under the 

WHS binding upois him : 
Held, also, that the reference to arbitration did «( 

require the retiring partner's oonewrrenoe. 

TliU was a bill filed by the pit. Mr. J. S. Oakford, a 
shipbroker, who with the defta. J. R. Croekey sad J. 
H. Wolff, had been in partnership as merchants and 
general sbipand insurance brokers. The otherdefu.w«R 
a joint-stock company under the style of the Euiopeta 
and American Steam Shipping Company (Limited). 

The bill prayed that the company might be restriiiKd 
from prosecuting an action at law oommenced bj tben 
against the three partners who had entered iott tk 
contract under the following cireumatanoes : — 

On the 8th April 1857 an agreement was entered 
into between the defts. and the pit., and the twe defti. 
Croskey and Wolff, who carried on bnaiuesa as partiicni 
It recited that the company had pnrehaaed eight stctm- 
ships of the General Screw Steam Shipping CenpaBj, 
to be employed in trade between porta on the oontiaeBl 
of Europe or Great Britain, and ports in North asd 
South America, and other parts, making Sootbamptai 
the he.id quarters of the company ; and that the cob* 
pany had agreed with the Blessrs. Croskey sod Oo^ 
to undertake the general management of ssM vessdi^ 
and of the business connected with tb«r employmni, 
upon the terms thereafter stipnlated and set forth. 

The clauses upon which the qnestioo in tbe essN 
turned were the following : — 

Art 1. **That such sum or soma ss the dinctoniDP 
think fit shall be laid out and expended oo the «■ 
ships so as to make the same fit for the pvposei a 
the undertaking, after which an acooimt abaiU benuC 
up, including the first cost of the vessels, and the con 
of their first repair and equipment, and the eosts 
taking them to the port of their first ontwtrd deitiiiK 
tion, which shall be considered as the oapital soeeoif^i 

Art 12. **The said company shall allow tesKa 
Messrs. Croskey and Co., at the end of eadi yta 
commencing from the Ist June, for tbeir serviss ^ 
hereinbefore set forth, a remuneratio|i oot of " 
profits of the said ships, to be aaosrtained and ca^ 
lated npon the following principle, vn. : There iMm 
first be deducted out of the earnings of the riitfi»< 
expenses connected with the working o< the said sE«i 
(after the aame shall have been, at the cost of the e>c» 
pany, fully repaired, altered, inventoried and foond Mm 
rendered complete for the services for which they ^ 
destined to be employed), and all wages, viota>r«e 
stores, port charges, piloUges, agents' oommiana 
brokerages, fuel and other aupplies, and coneat ^ 
incidenul expenditure. There shall next be dedaav J 
all costs and expenses of the repaurs and reinatatemcKa 
to hull, rigging, machinery, stores and apporteoaB^a 
necessary to maintain and keep the ahipa io t 
working order, together with the further som ot 1(3 ^ 
per annum for each ahip, for providing a boiler k 
for each ship, and the premiums of insnranecs, •• 
deducting discounts and returns, together with the: ^ 
of 5 per cent, on the capital, to be a8certaiBe»0 
aforesaid, less the boiler fund, to be set aside ^ 
depreciation fund ; and in case the balance of the t 
earnings shall be insufficient to pay the said uMM^ m ^ 
a dividend after the rate of 6 per cent on the ana^ 
of capital embarked, to be ascertained as a fwwr t 
then the said Messrs. Croskey and Co. riiall bo^ 
entitled to receive any payment for their servieeis ^^ 
of such earnings (except the allowance of SOOt f^ 
officers and clerks, and the broken^ on the i^ 
surances) ; but if the balance of sneh eamtogs, sAr 
such deductions aa aforesaid, shall be moie tfai 
sufficient to pay the said company a dividend after tte 
rate of 6 per cent on the said capital, then the Hid 
company shall pay or allow to the said Messrs. Croikiy 
and Co. one moiety of the excess in each vMi 
provided that in snob ealenlation no dsdnetion shall bt 
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from the earnings of the said ships on acooant of 
aid annual sum of 500^ to he allowed to the said 
^B. Oroskejr and Co. for their office expenses, nor 
on account of any expenses to be incurred bj the 
^mpanj for rent of offices for the said company, 
or the salary or expenses of the directors, or of 
iperintendent, clerks, or officers to be appointed 
piD, nor for expenses of directorial management, 
lich shall be borne and paid by the said company; 
led also, that nothing in this agreement shall be 
'ned to interfere with the right of the said Messrs. 
«y and Ca to charge to the owners or shippers of 
» and to retain, for their own benefit, the usual 
rdiDg and other commissions on goods shipped by 
■id ships, or disembarked therefrom, whether 
frd to such owners or shippers direct, or in the 
sate charge of a through rate.** 
;, 14. ** That this agreement shall continue in 
Tor three years from the date hereof, and for such 
cr periods as the net profita of the undertaking 
of a dividend or 6 per cent, calculated as afore- 
Ming paid to the shareholders. Provided always, 
if from any cause either party shall wish to ter- 
• it after the expiration of twelve months from the 
ine next, and of such their intention shall give 
other six calendar months* notice, then it shall 
nninated on the expiration of such notice, and 
^mpany shall hold harmless and indemnify the 
Messrs. Croakey and Co., or their agents, on 
' the said company, so far as tlie same shall have 
n accordance with the terms of this agreement ; 
the event of such notice having been given by 
lid company, and while the dividend of 6 per 
as aforeaaid shall be divisible, then the siiid 
s. Croskey and Co. shall be entitled to be paid, 
le said company shall be bound to pay to the said 
s. Croskey and Co., a commission of 6 per cent, 
calculated on the gross earnings of the under- 
; for the twelve months next preceding the ter- 
ion of such notice. Provided, that in the event 
I said agreement being terminated when the corn- 
is paying a dividend exceeding 6 per cent., the 
issiou to be paid as aforesaid shall be rateably 
Bed by 1 per cent, of commission for 1 per cent, 
idend.** 

the concluding article it was provided, " that in 
oy dispute or difference between the said com- 
their successors and assigns, and the said 
I. Croakey and Co., their, executors, administra- 
tr assigns, touching the matters therein men- 
, the dispute should be referred to arbitration 
B usual terms, with a power of appointing an 
B by the two referees." 

the llth July 1857 the pit. retired from the 
nership, and by an indenture, dated the same day, 
t. ceded all his interest in the agreement of the 
pril 1857 to the defts. J. R. Croskey and J. H. 
who thereupon released and covenanted to in- 
[j him from and against all liabilities in respect 

'as alleged, and not denied, that the company 
I formed of the retirement of the pit. from the 
lership, and were aware that he had ceded all 
ereat in the agreement to Croskey and Wolff. 
^ gentlemen continued to carry on business 
^e same designation, and had the management 
Vessels under the agreement. 
Utes having arisen with respect to Croskey and 
ccounts wiih the company up to let June 1858, 
orandum dated the 7th Sept. 1858 was signed 
«key and Wolff of the one part, and the chair- 
' the company of the other, as follows r — 
I Tuesday, the 7th Sept., the committee again 
e directors, after further communication with 
. Croskey, and made further suggestions for an 
iment of the difference with Messrs. Croskey, 



which, after discussion, were reduced to the following 
form : 

'* 1. That Messrs. Croskey and Co. should consent 
to the bonus being added to the capital on which 6 
per cent, preferential dividend is to be ascertained. 

" 2. That the principle of the accounts, as rendered 
by Messrs. Croskey, and as prepared by Mr. Jay up to 
the 1st June last, is to be taken as admitted, subject 
to the following conditions: f Certain conditions, such 
as production of vouchers, &c., were here set out.] 

" 8. The agreement between the company and 
Messrs. Croskey and Co. to be reconsidered with a 
view to prevent the occurrence of differences." 

A more formal agreement was subsequently pre- 
pared and signed by the same parties, embodying the 
memorandum, and appointing two arbitrators. The 
submission was made a rule of the Court of C. P 
The arbitrators purported to appoint an umpire ; but, 
in consequence of an irregularity in this appointment;, 
leave was subsequently given, by an order of the Court 
of C. P., to Croskey and Wolff, to revoke their sub- 
mission, which they accordingly did. 

By an order of the Court of Bankruptcy, dated the 
5th April 1859, it was ordered that the said company 
should be wound-up, and E. W. Edwards, Esq., was 
appointed the official liqaidator. 

On the 10th Feb. 1860 the company commenced an 
action in the Exchequer of Pleas against the pit. and 
the defts. J. R. Croskey and J. H. Wulff, to recover the 
sum of 615,256^ 15#. 4d. for money had and received 
to and for the use of the said company, between the 8th 
April 1857 and the 17th Dec 1859 inclusive, together 
with interest on the several items composing such sum. 
As before stated, it was to restraiu this action that 
the bill was filed. 

It appeared in evidence that the first clause of the 
memorandum of 7th Sept. 1858 had reference to a dis- 
pute as to the construction of the first article of the 
original agreement of 1857, as to what was to be con- 
sidered as the amount of the capital of the company. 
The ships having been originally purchased from 
another company at a price to pay the old shareholders 
6/. 1 2s. 6d, per share, it was provided that any of the 
old shareholders might exchange their shares for 
fully paid-up 9^ shares of the new company. The 
question therefore had been whether the difference 
between the SL 12s. 6(L and the 9^ was properly 
carried to capital account or not. 

Sir U, Cairnif Q.C., E, F, Smith and Swanttotif for 
the pit., contended that the pit., on his retirement from 
liis partnership with the company*s knowledge, and 
being indemnified by the continuing partners, ceased to 
be liable to the company under the contract of the 
8th April 1857, and became a surety only ; and that as 
such surety he was released from all liability by reason of 
the variation of the original contract by the memoran- 
dum of the 7th Sept. 1858, to which he had been 
no party, and particularly by the appointment of 
arbitrators by Croskey and VfolS alone. As to the first 
point they dted 

OaJdeif V. Pathellerf 4 CI. & Fm. 207 ; 

Evam V. Drummond, 4 Esp. 89 ; 

Hart V. Alexander^ 7 Car. & P. 746; s. c. 2 M. 
& W. 484. 
As to the second, 

Bonar v. Macdonald, 3 H. of L. Cas. 225 ; 

SmaU T. Ctirrte, 4 De G. M. & G. 678 ; 

Daviet v. Stainback, 6 De G. M. & G. 680. 
Daniel, Q.C. and CoUon for the defts.— The com- 
pany contended that no arrangement between the 
partners could abrogate the company's rights under 
the original contract. 

Bedford y. Deakm, 2 Bar. & Aid. 210. 
K F. Smith for Croakey and Wolff. 
Caktu in reply. 
The Vigb-Chavcsllor.— It Mams to dm that it 
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would be carrying the doctrine of Oakley t. Pasheller 
to nn enormous extent, if I were to adopt tbe con- 
tention of the pit. That case determined that, where 
a man has two debtors, both of them liable to him, 
be might sue either the one or the other, if 
be found it convenient so to do — to press one for 
bis debt, because he was a person competent to 
pay, and to give to the other time ; and then it is said an 
agreement between those two debtors themselves would 
so affect him that he would be deprived of that 
advantage. That no doubt was a strong decision, and 
it was on this consideration, that where you have 
notice of an equity between two persons with whom 
jou are concerned, you must not deal with those 
persons in such manner as to affect their rights. That 
case, however, does not seem to me to bear the slightest 
comparison with this one, which is simply this : Three 
persons, members of a firm, enter into a contract to do 
certain acts, resulting in heavy noeounts between them 
and the European and American Steam Shipping Com- 
pany. A year, or hardly a year, elapses, when one of the 
three partners of the firm who entered into the con- 
tract with tlie company retires and takes a covenant 
cf indemnity from the other partners. So far, to a cer- 
tain extent, he puts himself in the position of the 
retiring partner in Oakley v. Pashetkr, But what is the 
consequence of his so doing, he being bound by his con- 
tract for three years? It is quite clear that his 
continuing partners were bound to go on with the 
contract, and all the liabilities of tbe contract were to be 
taken as subsisting ; that is to say, as between him 
-and the company, he could not retire from the obliga- 
tions of the contract, and it is not contended by the plt.*8 
•counsel that he could do so. What is the consequence 
cf his retiring ? He must release his copartners ; 
and I adopt the views of counsel on the other side in 
•that respect, that he mtist treat his partners ex neeeS" 
dilate as his agents for all legitimate purposes of the 
contract, but not beyend it ; for he is bound by every 
act of theirs, provided it is done in conformity with the 
•contract. The question of a new contract is a 
-aeparate matter. If there is an adoption of a 
new debtor, you thereby release your co- contractor 
from his contract. The only question I have to 
•consider is, what has been done by the company, they 
having entered into a new contract? First, there 
liaving been disputes with the company and their con- 
tractors, we find a memorandum signed to settle them, 
'by which it is expressly recited that there might be an 
arrangement of the differences with Messrs. Croskey ; 
there is no idea of any ;new agreement being 
entered into. It is this : *' That Messrs. Croskey and 
Co. should consent to the bonus being added to 
the capital on which 6 per cent, preferential dividend 
is to be ascertained." At first I was struck, on the 
cpening of the case, with what appeared to me to be 
4he fact, that there must have been a new contract. 
But I found, in substance, it was simply this, that the 
company having put one meaning upon it, and tbe 
Croskeys another, instead of going to litigation about 
it, they agreed to refer matters to arbitration. I think 
it would be carrying the doctrine of the case of 
Oakley t. Pasheller very far to say, even if the court 
could come to the conclusion, when the wliole matter 
was before it, that tbe one party who made the error 
was in the right, and the other psrty was in the wrong, 
and that therefore the relation of principal and surety 
was constituted between the parties. In other words, 
that ererything must be litigated, and you cannot 
make a concession to avoid litigation if it turns out 
that the thing is wrong. For instance, suppose the 
most trifling concession upon a contract of this cha- 
racter— that, instead of being a question of 80,000/., 
it were one of 10,000^, and the one side says, " I am 
entitled to thu,'* and the other side says, " you are 
aat;" flxid the/ agree, in order to avoid \\t\g|a\.\un, thv^t 



it is to be taken as if the one were right and the otk 
wrong, would the party who owed 5000(. or 60001 k 
discharged because he gave up a point which m^ 
have been litigated, which the court might bH 
to be in his favour? Lookiug at it Uias,sf 
opinion is, that Mr. Crawford was right, and that tbi 
company made no concession at all, and that wu tbe 
meaning of the agreement Mr. Crawford hss svn 
to what took place, and has put forward bis report 
which is dated the 9th April, the very dsy aft«f lb 
agreement in question was made, as helptnf b 
memory to show the intent and purpose of hindfii 
tbe agreement He says that Croskey was pfemtsri 
knew all about this report being made, and beam 
raised a dispute about it afterwards. The qnesliMi^ 
what is tbe real meaning of the agreement ? llxfo 
clause is, " that such sum or sums as the dinda 
may think fit shall be laid out and expended es tb 
said ships, so as to make the same fit for the par|M 
of the undertaking, after which an aceoont lU! b 
made np, including the first cost of the vessels." Si 
had the vessels been bought? By so agnoit ^ 
with the old Screw Steam Shipping Compm? ; U \ 
was the first cost of the Teasels, and the 171 j, 
of the directors as to what their meaning vis ii tb^ 
"' to which must be added the sum of 81,6lU Ik, 
represented by the bonus of 2^ 7s. 6d on Uw H9K 
ascertained shares, making the capital tmomli 
484,994/. 7s. 7rf., to the whole of which, note* 
agreement with the Messrs. Croskey and Co., tbe ^ 
ferential dividend of 6 per cent applies." Tbit ^ 
the intention of the company. The whole of tbeM 
should be looked into, and the oonrt has a rigK * 
know the price paid for the ahipa, and bow tb^^ 
dealt with, partly by giving 9 per cent dividend, ■ 
partly by paying down in cash. Therefore I cosal 
the conclusion, that even if Odkiey v. PaUk^ [ 
stretched to its utmost limits, it would be foiB|ii 
far to say that the continuing partners ^ *} i 
agree to waive their own opinion on a disputed p(Ut< 
law without thereby releasing the oo-contnctsn ta lb 
original contract from all engagements. H«««w,i 
does not appear to me that they have waived ao^ 
which they could successfully hare maintained, lb 
only remaining point is as to the arbitration. TbiSi 
quite clear. The original agreement expressljl^ 
Tides that all matters in dispute shall be vim 
to arbitration, and that the award shall be b^ 
rule of cotirt Without saying that they were ol^P 
to refer to arbitration, it is certain they woe db* 
charging a duty in doing so under tbe *P*^2 
But I am asked to bold, on the authority of M 
T. PaeheUeTf that where three parties bin c» 
tracted that they shall refer all matters in dM: 
to arbitration, and two have been left to tbe » 
management and control of the business m^* 
contract, and refer a disputed question to sitttag 
the whole is to be void becauM the one wbo no* 
has not joined in that arbitration. He handed en** 
them all the partnership affairs in which be w^ 
cemed, and they indemnified him, and this eost 
from which he could not retire, and havuig dfli*^ 
he must be taken to have passed to them tbe ipfj^ 
ment of the arbitrator, if it was neoessa^ to V^ 
one to settle disputes and ^erenoes visag^*' 
the agreement I think it would be w**J^ 
carry out tbe doctrine of the case of Ov^^ 
Pasheller so far as to say that such a inaaf^ * 
the present would release the pit from Ins c^*^ 
therefore, all that I can do is to diamias tbekiB"* 
costs. Bia ditmimiwAt^. 

Solicitors : Linklatert and Hadeweodf Iktt^ 
Sons, 
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by William O. Chamkst, Esq., Barrlitei^t-Law. 

Ttiuday, Feb, 10, 1862. 
Thb NncRouD. 
70 — Appeal to deUgatee — Tender — CotU, 
ue, which wot a euiifor talvage^ where the 
'y saved was admUteJUff worth ]2,500il, the 
awarded a tvm of 400^, amowUmg to nearly 
hirtieth,'* at "3 p«r cent," on the total 
to the ealvors, together with their cotts, over- 
a tender o/* 150/. ; and upon an appeal to the 
of Jklegatet, the judgment of the Court of 
%Uy was affirmed^ each party to hear their own 
f appeal. 

as a canse of salrage promoted by the Lon- 
Jmerick Steamship Compaiiy (Limited), the 
. owners of the screw steamship Mangerton, 
?k, 863 tons register, and 130 horse power, 
lorgan, master, against the ship Nunroud, of 
111 tons register, William Paynter, master 
}wner, to recover oompensation for salvage 
lleged to have been rendered by the steamer 
pugnant vessel upon the west and south coast 
1 in the month of Dec. 1861. The steamer 
e of her ordinary voyages from Limerick to 
at the time of the oocarrence ; and the im- 
essel, which, together with her cargo of com, 
tedly worth 12,500/., was on her homeward 
•m Quebec to Liverpool. The case was, by 
eard vivd voce, and all the important facts 
ly in the judgment of the oonrt. The im- 
admitted the services and tendered the sam 
»n the acts of conrt. 
iwnsend and Elrington for the promoTents 

lUward, 1 W. Rob. 174 ; 
Vanguard, 5 Irish Jur. N. S. 364. 
ibbon and Chatterion, Q.C., for the impng- 
he services rendered were scarcely more than 
rvices ; and the amount tendered was sn£5- 
lensation for the salvors. 
. — Kellt, J. this day pronounced judgment. 
1 it was a cause of salvage, instituted by the 
aster and crew of the steamship Mangerton, 
k, 363 tons burthen, against the ship Nim- 
ondon, and her cargo, for salvage, by having 
) Nimroud into Valentia Harbour on the 

last. At the close of the trial, and snbse- 
,be conrt having been at its own request 
with the log and other ship's papers of the 
was enabled to pronounce its judgment, with 
:tion that every circumstance bearing upon 
bad been submitted for its consideration. It 
bat the Nimroud, a ship of 911 registered 
:he deft, in the suit, sailed from Montreal 
h Oct. last, dropping down to Quebec, from 
e sailed on the 8th Nov. following, with a 
beat in bulk, and American flour in barrels, 

Liverpool. Her crew, according to her 
onsisted of her master and twenty-four 
t as the official indorsement upon them had 
ore leaving Montreal one of these hands had 
id two otber« of them had been discharged, 

substitutes were provided, this large ship, 
i, sailed from Quebec with three hands short 
ensible and prescribed complement — one of 
ds, moreover, being her second mate. As 
ts of the voyage bore very materially upon 
)f the cause, the court would refer to them 

words in which they were narrated in the 

From the Iri$h Jwritt^ by peimiaaion. 

B. CaS. 



ship's own log — a source of evidence in such a matter 
beyond impeachment, at least by the defts., and en- 
titled to full credence on the part of the court On 
the sixth day after leaving Quebec, namely on the 14th 
Nov., the Nimrmid being about six leagues west of 
Cape Gaape, the entry in her log of that day was : 
'^ The breese increasing and a heavy head sea on ; the 
ship laboured and mi^e water ; the pumps attended 
to; at four the following morning she shipped a 
heavy sea forward, carrying away her bead rails.** 
Four days after, the 20th, the log was: "3-80-^ 
The gale still increasing ; double reefed fore and aft 
sails ; at six, furled the mainsail ; sea making high ; 
ship labouring heavy and making water; pumps 
carefully attended to. 10 — Gale still increasing 
with sea running high and shipping large quantities of 
water.*' The following day, the 21st, the log was : 
" Begins with a heavy gale; ship under two close- 
reefed topsails ; sea making high ; ship straining 
and making water ; pumps attended to. At two, a 
heavy gale, shipping large quantities of water ; pumps 
attended to. Midnight — ^A perfect storm ; sea running 
mountains high; ship rolling heavy and making a 
great deal of water, carrying away bulwarks on the 
starboard side.** The next day, the 22nd, again 
the log was: "Begins with a storm ; sea moun- 
tains high, ship rolling heavy, straining and making 
water; pumps constantly going." On the 23rd the 
log was: *' Heavy gale, ship labouring heavy and 
making water ; pumps carefully attended to.** On the 
24th the log was : '* More moderate weather, pumps 
attended to.*' On the 27th, three days after, the log 
was : " Heavy gale. Midnight — Shipping large quanti- 
ties of water upon deck; ship straining and making 
water; pumps carefully attended to." On the 28th 
the log is: *'At 10 a.m. the wind increased to a 
storm, the sea ran fearfully high ; furled all square 
sail, and hove ship to, under storm trysail, the cargo 
shifted, and hove the ship over on her beam-enck, 
when she made much water ; keeping both pomps 
going, and the men frequently washed away from the 
pumps, with the force of water on the decks. At 
noon, blowing a fearful gale, and sea very heavy, 
everything about the decks washing away.*' The log 
of the next morning, the 29tb, was as follows : 
"Begins with a storm; ship lying under water on 
her starboard side ; crew unable to stand at the pumps, 
owing to so much water on deck, and bulwarks washed 
away; carpenter reported pumps choked and water 
increasing in the well; under the necessity of 
throwing the cargo overboard to save the ship; cut 
out a scuttle under the cabin, and one-half the crew 
worked at the cargo, while the other half worked at 
the pumps. Midnight — Crew exhausted, ship lying 
on her beam-ends, making water enough to keep the 
pumps continually Koing.** The log of the following 
day, the 30th Nov., was : " Moderate winds ; a 
vei7 heavy sea, making the ship roll ; her starboard 
rails many feet under water; the decks constantly 
filled with water ; part of the crew kept the pumps 
going, the remainder making every effort to get the 
cargo trimmed over to the port side. 4 p.m., a strong 
breeze sprung up, which assisted in getting the ship 
upright.^ The log of the next day, Dec 1, was : "At 
5.30 shipped a sea, and damaged the well of the 
pumps and stanchions. 10 — Gale still increasing; 
split the foretopsail." The log of the 2nd Dec was : 
" At 8 a.m. sea running mountains high. Midnight— 
A storm ; at 1 a.m. ship broached to ; shipped a sea, 
carrying away bulwarks, a water cask stove in the 
front of the poop, carrying away the rudder head, and 
sprang the mainmast head.** The next day, Dec 3, 
the log was : " Begins with a strong gale and a high 
sea ; ship labouring heavily, and filled the decks with 
water; at 8 a.m. the gale increased to a storm; a 
heavy sea broke in the stem dead light and filled the 
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cabin, doing coniiderable damage, and keeping the 
pomps going; all hands employed secoring rndder- 
head and keeping pumps going.** On the day after, 
the 4th, the log was : " Ship ninning under close- 
reefed maintopsail and foresail ; rolling heavy ; on 
searohing for the running gear, found almost every 
rope parted or worked overboard, causing con- 
siderable difficulty in setting saiL** The next 
day, Deo. 5, the log was : ** A strong gale ; ship 
filling the decks with water; pumps attended to.** 
On 8th, the log was : '* Begins with a strong gale ; 
at midnight the gale increased to storm; ship 
broached to; were obliged to cut away foresail 
and topsail to save the ship, she having been thrown 
on her beam-ends; the water began to increase on the 
pumps, and to save the ship from foundering threw 
overboard more of the cargo ; sea washed away sky- 
light and binnacle, and stove in all the boats ; hove 
everything off deck to lighten ship ; both pomps kept 
constantly gomg.** The logs of the 9th, 10th, 11th, 
12th, state, more moderate weather ; but that of the 
13th Dec was as follows : " Begins with strong 
gales, attended with a heavy sea; at six p.m. the 
mainmast head gave way in the fishing, and the wreck 
would have torn the topside out of the ship had we 
not cut away the mainmast to fires the ship, the miEcn- 
topmast coming down with it ; crew in a very ex- 
hausted state ; the cook broke his leg ; crew employed 
in deariog the wreck.** It may here be observed, 
that this misfortune to the cook, which, as will appear, 
terminated in his death, added a fourth to the 
deficiency of three hands in the full complement of 
the crew already adverted to. The log of tha 14th 
was : '* Ship rolling heavy ; pumps attended to.'* The 
logs of the 1 5th and 1 6th : *' More moderate weather ;** 
and that of the 17th sUtes, ** The people were 
employed getting up a jurymast to set a main staysail.** 
On the I8tb the log was: '*Took on board four 
hands from the Sir William WaUaeey whom she 
spoke that morning.** Now, from the evidence of 
Lorry, one of these hands, there can be no donbt but 
that they were taken, in the ship's extremity, to 
supply the places of the four deficient hands. On the 
21st the log was, that the cook, whose leg had been 
shattered by the falling masts, died from the effects 
of it. On the 22nd the Skelligs were made, and at 
Boon Mizen Head bore E.SE , six leagues. The log 
of the 23rd was : ** Strong gales, with a high sea ; 
pumps carefully attended to. At 7 a.m. Dursey 
Head bore N.E., distant about ten miles.** The log of 
the 24tb Dec, the last to be read, was : " Ship tacking 
off and on in Bantry Bay, making very little progress ; 
at 11.30 ran through the sound between Dursey and 
the Calf, and at noon shaped a course for Valentia ** 
Such, from the daily noting in her own log, is the 
recital of the incidents which befel the Nimroud 
from the sixth day after her departure from Quebec 
until she made the Irish coast— a recital full of 8uf!er- 
iog to ship, cargo, and crew, from the continuing 
violence of storm and sea during that period of thirty 
days and nights. Twice was she on her beam- ends, 
and on the first occasion for the space of two entire 
days. Repeatedly she was straining, making water, 
and shipping it in such quantities on deck that the 
crew were washed away from the pumps. Once her 
sails were cut away to save her from foundering, and 
again her mainmast and mizen topmasts ; her sails 
were split, her rudder-head carried off, her water casks 
washed away, her boats stove in, her running gear 
gone or worn overboard, her stem deadlights burst in, 
and her cabin filled with water ; her skylight, her bin- 
nacle, and her bulwarks washed off; her cargo shift- 
ing and twice thrown overboard, as well as everything 
upon deck, to lighten the ship ; both pumps going at 
times, and constant pumping from day to day ; at one 
time the pampa choked, at another the m^\\g injured 



by the violent inrush of the water, and the craw, shoit- 
handed as they were, working one half at the esifo 
the other half to keep the ship afloat, and twin le- 
ported as quite exhausted. Soch and ao Tarioss wm 
the disasters, which had become almost familiar to thi 
Nimroud, when about noon on Dec 24^ about fm 
miles north of Dursey Head, the MtrngerUm litmmitk^ 
having heard of her condition an hour before fron s 
passing schooner, who had spoke the Ntmrmd mdf 
that morning, came up to her. Tha MtmgtHm vm 
then upon her appointed and cmtomary voyafi frn 
Limerick to Liverpool, with piaiengtrs and muk, 
having left Tralee in prosecution of it at iix vikdk 
that morning. On nearing the Ni mromd she fboBd hm 
mainmast gone by the board, her misen topmast pm, 
her foresail, a close reefed topsail, and topgallaot lA 
set, and a main staysail on a jury maat, going noiA- 
ward, the wind E. by S., her master, the mate ad 
crew upon deck. As to what then oooarred the sssrt 
will resort to the evidence of that insts sriiliMi 
least likely to be excepted to by the dafla. Tliat Hi 
heard the conversation which then immodiately 
between the two captains, and haa dapooed to it • 
follows:— The Mangerton coming i^ first ipsa Ih 
port, and then on the starboard quarter, her eutm 
hailed the captain of the Nmroudf '* Ship ahoy'^Hl 
which the latter replied, ** Holloa, what will yei tib 
me to Valentia for ?'* The captain of the Mm^tm 
replied he could not make any bargain. The Mitf 
the Nimroud were at the time bnay in getting oottUr 
towing rope under this mate's snperintond e no^ ntk 
heard no more from the ifoi^^erio*, eseept '^hmja 
a rope?** ** We have a rope of our own,** ihtjiH i^p^ 
and insisted on using their own rope. Under sa i|p ^- .- 
ment so formed, the Mangerkm sent hv 10^ iiA Lrbj 
Manilla hawser on board the Nimrotid^ sod it Uf k. :'- 
made fast and parcelled, the towing commeooed Umm Ut.r 
Valentia, the harbour indicated, and also the wH, ikr-fr 
according to the evidence, for the Nimrotd t$ ll i: zl 
brought to. The distance to be thus trav«iid«i >ip.'^ 
about twenty-five miles; the water was itsted tili ^./ 
smooth, with a little jobble. Some sea, howsrar,c0 k;ir . - 
out of Kenmare Bay, and the wind, a single fsef boM i3(= . 
from E. by S., after rounding Breahead, wwU^ *^ 
naturally right against them. This towage havisgli^ ^*i5 
ceeded uninterruptedly for abont twenty miks, Mfp^ ^■ 
close to the lighthouse at the entrance to the haih^ !ti ^ 
in order that each vessel should take a pilot; sadiAi in:i 
having done so it was at once resumed ; but, lORi^ 
had the Mangerton gone ahead, when, by somi fatd^ 
the hawser parted about one fathom outside tht ^ 
roud's bows. This occurrence cansed a delay, ualll i> 
hawser of the Nimroud was brought into servioa,ife* 
she was towed by the Mangerton safely into her sodi^ 
age within the harbour, about aix o*elook en ^ 
evening of that day. The Mangerton, boweTer, is ^ 
latter part of the service was not so foituiate in nM' 
of her exertions, for in her eagerness to d«r 'w 
broken hawser, she fouled it with her prapeDsr, laW 
which it wrept itself so closely that the sngiMi^ 
stopped, and she was obliged to have racoons ti*^ 
traordinary means to force them to woric again— «bi<^ 
means, as deposed to, involved some danger as vd* 
straining of the machinery. Another difiBenlkystisBd^ 
upon the towage was the bad steering ctf the ilTiarM 
yawing, as was stated, from one quarter to aaiM 
three or four points. The master of the Nimntdi^ 
was true, contradicted this; bnt Lorry, ooeef hiia^ 
swore that his sole duty was to take the wheel sadW 
look out, and that she did steer rerj badly sftvAi 
Mangerton, going backwards and forwards three pbii^ 
The evidence of Connell, the pilot on board the M^ 
gerton, admitted that the i^tairoiicf did stev bsd}^ 
attributing it, however, to the veiy nnlikdy btsadirif 
his brother pilot on board of her, always iiii<rti< 
,port for starboard. For the towage thoa poftcmiiii 
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» deftt. mott propwly admitted was a salrage 
thtj had tendered a inm of 150/., and 
tcr bad been rejected by the petidonera. The 
sated npon its soffidencj npon two arer- 

their pleading and in their evidence — first, 
^i$Hroud could have reached the harbour of 

without any assistance; secondly, that she 
Bctly seaworthy, and in a condition to have 
- destined port, of LaTerpool, but sTerments 
bese could be taken at their worth only, when 
▼idenoe m support of them was merely opmion, 
1 the facts and whole bearing of the case were 
contradiction to these opinions. As to the 
le, for instance, if the Nimroud could have 
ilia harbour without any assistance why did 

so ; and why, on the contrary, did she solicit 
»f the MangvioHf agree to receive that aid — 
named — express her thankfuloess for it when 

1 over, and afterwards proffer to pay IbOL 
Again, if at the time she was in such a sea- 

ondition as to have been able to have made 
Se to Liverpool, where her market was await- 
arrival, and to which the very nature of her 
ggested the speediett arrival, as the most de- 
r her interests, why did she not proceed thither, 
t the towage to be made to it, rather than to 
seeing, too, that such a propoeition woidd have 
he same time a more convenient one for the 
M, bound also to Liverpool that same morn- 
ind why, on the contrary, as the master's 
and her own log shows, did she delay in 
harbour for upwards of fourteen days, the 
irt of which, aooordiog to her own log, was mild 
* and when at last she did leave it for Liver- 
r did she do so, not by her own means of navi- 
at in tow of a steam-tug sent from Liverpool 
r to fetch her there? But further, It was 
ble that such averments could stand in the 
le accumulated evidence against them, which 
I own log presented, in those plain-speaking, 
ling daily entries, which have been already 
ugh by the court; nor yet could they stand in 
}f the sworn protest of the ship's own master, 
he stated that that voyage up to the 13Ui 
a series of disasters. Now , when it was re- 
1 that some of these disasters were the stram- 
eaking of the ship, the loss of masts and sails 
ing gear, and that during the remainder of 
ige, and until taken in tow by the MtutgerUm 
isted no possible opportunity of repairing 
les, the court could entertain no doubt but 
aid and assistance of the steamship were no 
wary than they were timely. The general in- 
' commerce, as well as the obvious policy of 
ing owners of large and powerful steamers to 
le employment of them in salvage services, 
that salvage remuneration should be always 
, and even liberal ; at the same time, each 
r case being regulated, m accordance with these 
I, by its own particular circumstances. In 
before the court, there were some prominent 
inoea. The Mangerion abandoned her own 
md postponed the more immediate interests 
loses of her owners and employers, for the 
f the Nmnmdt and carried BUCC(BSsfnlly into 
rbour that vessel in her then impaired con- 
td yawing from quarter to quarter. If, in the 
m*i eagerness to clear her broken hawser, she 
with her propeller, and in consequence strained 
inery, the court was inclined to place that 
to her credit, and attribute it to her teal in 
It, when it was considered that the occurrence 
ee after dark on a December evening, at 
mtraiioe of the harbour, the urgency of the 
.•eqniiing thai not a moment would be lost 
Nimtmd, al the time cast loose, should bo 



blown out to sea by the wind then blowing freahly out 
of the very mouth of the harbour. Lastly, Mr. RandidlV 
evidence was not to be passed by; it being, that 
no steamers whatever piled on that part of the coast 
save the steamships of the petitioners. Now, on the 
other hand, the distance towed was but twenty-five 
miles, the time consumed but six hours, and the 
weather moderate. All these circumstances were to be 
duly weighed, and with them a just forbearance used 
towards the defts. The admitted value of the Nimroud 
and cargo was 12,500iL Under all these considera- 
tions, the court would award to the petitioners the sum 
of 400t, which waa little more than 3 per cent, upon 
the admitted value, and overrule the tender of 150/., 
with costs of suit. 

Upon an appeal by the impngnants to the Court of 
Delegates, consisting of Judges O'Brien and Hayes, and 
W. C. Kyle, Esq., LL.D., heard in Feb. 1863, the 
judgment of the Court of Admiralty was affirmed, each 
party to pay their own coats of the apneaL 

Proctor for promovents. The Q^eel^$ Proator, 

Proctor for impngnants, J, H, Boron, 



EXCHEQX7EB OHAMBEB. 

Reported by William Woodlocx, Esq., BaxTister*at-Law. 

Wednudag, Aprii 29, 1863. 
(Before Lefbot, CJ., MoirAHAir, C.J., and Ball, 
CHBianAM, O'Bbixh, Hates and Fttzobbald, JJ.) 
Spaioht v. Bbtsrlieb. 
Charter-parfy^AuthorUy of ihipbrcher to bind 
shipowner — General and pariietUar agency, 
A shwbroher, employed by a ehipoumer^ has no 
ttieh general authority at will enable him to charter 
the Idiip for a voyage m a manner contrary to 
inetmctione expresily given to him by the owner, 
tdthough euch intlruotiont have not been oommmni' 
eated to (he parties dealing with him. 
This was an appeal, on the part of the pit, against 
an order of the Court of Ex., bearing date the 
13th May 1863, whereby that court disallowed the 
cause shown against a conditional order dated the 
22nd Jan. 1862, granting a new trial The action 
was brought upon a charter-party, and the summons 
and plaint complained that the deft, was indebted 
to the pits, in the sum of 200/L for that, whereas 
by a certain memorandum of charter-party or con- 
tract of affireightment made by and between the 
said pits, of Uie one part and the aaid deft, of 
the other part, and bearing date the 12th Feb. 1861, 
it was mutually agreed that the ahip or vessel of the 
deft, called the Eotj therein described as of the measure- 
ment of 295 tons, or thereabouts, and then in London, 
being light, staunch and strong, and every way fitted for 
the voyage, should, with all convenient speed, sail and 
proceed to Miramichi; that is to say, the port of 
Miramichi, in North America, or as near thereto as she 
might safely get, and should there load, from the 
factors of the plts^ n full and complete cargo of dry 
deal, with deal ends, or sawn laths or lathwood, for 
broken stowsge, not exceeding what ahe could reason- 
ably stow and carry over and above tackle, apparel, 
provisions and fomiture, and, being so loaded, abonld 
therewith proceed to Limerick, or as near thereto as 
she might safely get, and should deliver the same, being 
paid the freight in said memorandum of agreement 
specified (that is to say), for timbers, per load of 50 
customs calliper measure, deals and battena, per 
Petersburgh standard hundred, 4/L 15f.; deal ends per 
the same measure, 3/L 3«. 4d ; lathwood, per fathom 
of four feet, IL lU. 8dL ; the cargo to be brought and 
taken from alongside, according to the custom of the 
port of loading and diioharging, ship to proceed with 
deck load at full fretg^t^ if aUAtrai \A \ak%\\V:eu^ vet. 
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of God, the Q aeon's enemies, fire, and ererj other 
damage or accident of the sea, rivers and navigation, 
of whatever nature and kind soever, daring the said 
voyage alvrajs excepted), one-third of the freight to be 
paid in cash on the arrival at the port of discharge, 
and the remainder on the right delivery of the cargo 
by good aod approved bills, payable in London at 
fonr months following ; thirty mnning days are to be 
allowed the merchant (if the ship should not be 
sooner despatched) for loading and unloading, and ten 
days on demurrage over and above the said lying days 
at 5/. per day ; and it was thereby further agreed that 
the penalty for nonperformance of the said agreement 
should be 600/., the said vessel to be reported by 
Mullock, or their agents, at the port of discharge ; and 
it was further agreed that sufficient cash for ship's 
use should be advanced at the port of loading on cus- 
tomary terms of interest, insurance and commission ; 
and the pits, said that they were always ready, 
and tendered and offered to perform their part of the 
said agreement in all respects, and that they called 
upon and requested the said deft, to perform the 
same, but although the said ship or vessel of the said 
deft, was not prevented from proceeding on said 
voyage with convenient speed, or from sailing from 
the port of London to Miramichi, and then perform- 
ing said voyage, by the act of God, the Queen's ene- 
mies, or damage or accidents of the seas, river, or 
navigation of any sort, he, the said deft., though 
thereunto requested as aforesaid, did not cause his 
said ship or vessel to proceed with convenient speed 
upon the said voyage to Miramichi, or as near thereto 
as the said ship or vessel could safely get, and to carry 
out said agreement with convenient speed as afore- 
said, but on the contrary thereof the deft, instead 
of proceeding on said voyage from London to Mira- 
michi with convenient speed, proceeded on another 
and different intermediate voyage, to wit. on a voyage 
from London to Newcastle-on-Tyne in England, and 
from thence to Lisbon, and was thereby guilty of 
great and unnecessary delay ; and the pits, averred 
in fact that if the said ship or vessel had so proceeded 
according to the said charter-party, she would have 
arrived in Miramichi in sufficient time to load her 
cargo, and to arrive with the same in Limerick afore- 
said in the month of June 1861, whereas, in truth 
and in fact, and by reason of the said deviation from 
the said direct voyage to Miramichi, because of the 
said intermediate voyage, and the delay arising there- 
from, the said ship or vessel did not arrive at Limerick 
aforesaid until the 18th Aug. in the year afore- 
said, and by reason of the said delay, and of the 
lateness of the arrival of the said ship or vessel at 
Limerick aforesaid, and which delay and lateness of 
arrival were not caused by the act of God, the 
Queen's enemies, or fire, or any damige of seas, 
rivers, or navigation, the said pits, were deprived 
of certain gains and profits which would have accrued 
to them from the seme voyage, had same been dnly 
carried out according to the said agreement, and in 
conformity with the said agreement and contract of 
afireigbtment ; and the pits, in fact said that, by 
the said delay, they were deprived of the benefit of a 
market of the said deals, which they otherwise would 
have had, if the said voyage was carried out by deft, 
in performance of, and in conformity with, the said 
memorandum of agreement or contract ; and the 
pits, said that, by reason of the breach of the said 
agreement, they had sustained damage to the extent 
of 200/. To this deft, pleaded— first, that he did 
not contract or agree with the pits, in manner and 
form as in plaint alleged; secondly, that he, in all 
respects, kept, performed, and fulfilled said contract 
and agreement, and did cause his said ship to pro- 
ceed with all convenient speed from said port of London 
to said port o/ilinunichi, and did cairy out aaid agree- 



ment with oonvenient speed according to the tcnns oC 
the charter-party, or contract of affrrighment made by 
and between pits, and defts. ; thirdly, that the con- 
tract or charter-party of affireightment made by and 
between the pits, and defl., in refereooe to the snd 
ship or vessel, and in reference to the safling therasl^ 
and the bringing home a cargo for pits, by the said 
vessel from Miramichi aforesaid, and which bore date 
the 13th Feb. 1861, and not the 12th Feb. 1861, « 
in said plaint erroneously stated, oontained and wm 
subject to certain terms and proriaionB not aet forth 
in plaint, and, among others, to the term or pirwiiiM 
following, that is to say, ** That deft, should be rt 
liberty to take a cargo out or on the way for ownei^i 
benefit ;" and deft said that under and by virtas of 
said term or provision, and, in pnrsnanoe thereof, hi 
did, as he lawfully might, take and carry out csip 
from Newcastle to Lisbon, as in plaint stated, sad 
deft averred that same, and no other, was the aOegri 
breach of contract in plaint otmiplained of, and ti^ 
deft., in all respects, kept, performed and fulfilled 
contract and agreement according to the true iotitt 
and meaning thereof, and the terms and 
thereof, as in his defence above aet forth. The 
were, first, whether the defl. contracted and uad 
with the pita, in manner and form as in the ^aiil 
alleged ; secondly, whether the deft kept, pa- 
formed and fulfilled his contract and agreement iritb 
pits, in all respects; thirdly, whether the dd 
caused the ship in said plaint mentioned to proed 
with all convenient speed from the port or Ut 
don to the port of Miramichi, and wbethor b 
carried out his agreement with pits, with oooveoiiil 
speed according to the terms of the charter-partf fli 
contract of affreightment made by and betwen pk 
and deft.; fourthly, whether the third defcflcem 
true in substance and in fact On the trial brfM 
Deasy, B., on the 17th Jan. 186S, it was prored thi 
a Mr. Mullock, a shipbroker in Limerick, acting ftr \. , 
the Messrs. Spaiglit on the 12th Feb. 1861, fbrwM 
to the Messrs. Pilkington, shipbrokera in Loodos,! 
charter-party, in the terms set out in the summonstfl 
plaint for signature by the deft. This charter-pd^ 
was received back by Mr. Mullock on the 14tb FA, 
signed as follows : — *'By authority of Captain Bejerbki 
p. p. Pilkington Brothers. J. A. Taleen." J. A. 
Taleen was a derk in the employment of PilldoSW 
Brothers, the brokers employed by Gaptam BejtM 
to hire out the ship Eo9, The charter-party wasiob- 
sequently signed by one of the pits. The case ititt' 
by counsel on behalf of the deft was, that the Heaai- 
Pilkington, or Taleen on their behalf, had exceed^ 
their authority by executing the charter-partj of ti* 
12th Feb.; that a document lodged with tiMiD,M 
not shown to the pits., had stipulated for leave to uki 
an outward c»Tgo ; that the Messrs. Pilkingtoo bi' 
delivered to deft a charter-party dated the 13th F<^ 
containing such stipulation, but which was id 
signed by the pits., and that deft was igooi^'t 
until he arrived at the port of Limerick, of tki 
charter-party of the 12th Feb., having ahnl* 
acted on the supposition that the stipnlatioB ' 
to taking out cargo was contained in the charter ua^ 
which he was sailing. The deft was exanunedfl 
support of the case thus stated. He proved thatki 
had employed Messrs. Pilkington, the ahipbrokaii' 
his agents, and had placed his ship in their kaodii 
and he produced the documents referred to in tb* 
statement of his counsel, but these docuineoti *** 
objected to and rejected by the learned judge as Kt 
having been communicated to the pits.; and a w^ 
diet was found for the pits, for 1 lOt damages, M 
liberty was reserved to the deft to move to cbaB|( 
this into a verdict for deft, or to enter a ortMi* 
in case he ought to have received the eridcBCt 
, showing Pilkington*8 or Taleen'a anlhoii^ to hsve 
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to have ruled that the contract 
^ had not been prored, or that 
lad been sustained. On the 22nd 
ditional order was made bj the 
the verdict had for the pits, should 

a nonsuit or Terdict for the pit. 
treof, or that the verdict for the pits. 

and a new trial had, on the ground 

of the learned judge, and of the 
dence that ought to hare been re- 
in the ensuing Easter Term the 

absolute this conditional order, so 
It the verdict had for the pit. should 

that a new trial should be had. 
the present appeal was brought, on 
that the charter-party of the 12th 
:ecuted bj Mesitrs. Pilkington and 

clerk, Mr. Taleen, and that the 
as agents and shipbrokers for the 
3wer and authority to sign the 

and thereby to enter into a con- 
Its, binding on deft.; secondly, 

so vested in the said Messrs. Pil- 
•e controlled by any second letter of 

by the deft to the said Messrs. 
r clerk, Mr. Taleen, and not in any 
to the pits., or to their agent 
it. and Jeilett for the pits.— The 
the case is whether the Mesrrs. 
ithority to bind the defb. by the 
the 12th Feb. We say they 
11 authority to do so. A merchant 
aire into a broker's authority. The 
ker is sufficient to entitle the mer- 
it. We contend that a man may 
agent in two ways, either by being 
liness of a particular kind for a per- 
g employed in a particular instance 
>f his known trade and business, 
it being clearly within the business 
charter, and that being the business 
I, and that being the only business 
ith the ship, that very fact consti- 
er a general agent, and that as 

who employs him and the world no 
s can affect the broker's general 
the employment is within the scope 
iness he becomes a general agent, 
ily in one single transaction : 
Jtors, 75 ; 

ohan, 10 Mod. 110; 
ntracts, 199, 5th ed., referring to 
'. Taylor, 12M. & W. 545; 
igations, translated by Evans, ss. 79 

icy, 8S. 58, 59. 

uirter the ship having been in the 
by the deft, to the Messrs. Pilking- 
essary to the chartering flowed from 
stion is, were they general or special 
they were general agents : 
Mire, 3 H. & N. 554 ; 
Gibson, 2 Campb. 555; 
itchell, 3 Esp. 64. 

-According to your view, a broker 
barter to Miramichi might send her 
I So we say. 
iuak, 15 East, 38; and 
Tuckeit, 15 East, 400, 
view. [Hates, J. — Your oonten- 
lority of the kind cannot be quali- 
y be revoked. Monahak, C. J. — 
bo employs a broker to hire out a 
also to sign the charter-party on 
it not be signed by the captain ?j 
imbl. 495. Aooording to Um best 



text-writers a broker in respect of contracts entered 
into withui the scope of his usual business is a general 
agent: 

Smith, Merc Law, p. 184 ; 

Chitty on Contracts, p. 199 ; 

Kussell on Factors, ubi sup, 
[Christian, J. — But is it the ordinary employment of 
a shipbroker to charter a ship to any part of the globe 
that he may think proper, or only to charter her to the 
place which he is instructed to charter her for? 
LsFKOT, C. J. — One can understand that brokers 
should have authority as incident to their employmeit 
to direct that ships should stop at particular places or 
deviate in a particular way, but not that they should 
have power to act in the very teeth of instructions and 
directions given to them.] 

John E. Wabhe^ Q.C. and James Murphy for the 
deft. — ^The difficulty on the other side is to ihow 
that a shipbroker is a general sgent. We deny that 
he is so. The very deBuition of a shipbroker nega- 
tives the existence of any such authority in him as 
has been contended for : 

Story on Agency, s. 31 ; 

Pitts V. Beckett, 13 M. & W. 743, 747 } and 
Parke, B.'s observation at p. 750. 
If a house sgent is employed to let a house for the 
summer, and he lets it for forty years, can it be said 
that the owner is bound by the contract ? Ihe East 
India Company^, Hensley, 1 Esp. Ill, shows what 
the authority of a broker really is. The authority of 
a ship's master is an a fortiori case, and yet even that 
authority is limited : 

Sickens v. Trving, 7 C. B., N. S., 165; 

Grant v. Norway, 10 C. B. 665. 
The broker's authority is to make the contract which 
his employer directs him to make, and uo other. 
[Christian. J. — Your proposition i^*, that the authority 
of the agent is only to bring the parties together, and 
that for everything else the pHrty dealing with him 
must look to his authority.] Ye^. Brady v. Todd^ 
9 C. B., N. S., 592, on the doctrine of warranty, is 
important here. The prei^ent contract is not even one 
signed by the captain. Wlierever a contract is on the 
face of it signed by procuration, thnt is notice to the 
person taking it that it is signed under a specific 
authority which he is bound to look to. 

Attwood V. 3fanninffs, 7 B. & Cr. 278 ; 

Alexander v. Mackenzie, 6 C. B 766 ; 

Siiagg v. Elliott, 12 C. B., N. S., 273 ; 
Domat's Civil Law, book 1, tit. 17, gives the nature 
of a broker's authority. 

Armstrong, Serjt. in reply. — The other side forget 
that the Messrs. Pilkingtcn were agents for the 
deft, alone, and not for both parties; and Story 
and Domnt both speak of a broker who is an agent 
for both parties. Pitts v. Beckett has no reference to 
the present case. [Monahan, C. J. — Is there any 
case to show that a person employing a sliipbroker 
authorises him to enter inco a contract, and does not 
rather employ him for the purpose of looking out for 
anotlier person who will enter into a contract ?] Rin' 
quist V. DitchsU is a settled authority in our favour. 
There is no esse showing that the words ** by autho- 
rity of " have the same meaning and the same teoh« 
nical force as the words **/»«* P^o.'* The words " by 
authority " are rather a declaration on tlie face of the 
document that the party using them has a general 
authority. 

Leproy, C.J. — We are all of opinion that the 
judgment of the Court of Ex. ought to be affirmed^ 
and we were all of opinion from the beginning 
that the notion that a broker has such a general 
authority as to enable him to act contrary to special 
directions, that a broker employed to charter a ship 
has such a general authority as that, is quite unfoiudad. 
MoMAUAN, OJ.— And I may add that I am iC 
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opinion that, even if he bad in ordinary caaet such a 
general anthoritj, jet when he enters into a oontmct 
in terms ** bj procuration ** — and I consider that the 
words " by authority ** amount to the same thing — 
then if it bhoold torn o«t that, though he might hare 
had the general authority in ordinary oases, in this 
particular case he had a specific authority only, the 
party dealing with him ought to have looked to the 
specific authority. Appeal ditmiued xoith eotU. 



JTTDIOIAIi COMMITTEE OF THE 
PBIVY COUNCIL. 

Beported by Jambs PATciMoy. G.<«q.. of the Middle Temple, 
Barrlst«r-at-Law. 

Wednetda^y Aug, 5, 1863. 

Present— The Right Hon. Lord Kuvobdowv, Dr. 

LusiUNOTON and Sir K. Byam.) 

Thb Laconia. 

The Colcuide. 

Ship — Collision — Jurisdicium of Consular Courts — 

Origin of such courts^Q tf 7 Vict, c 94. 
The Ottoman Covemment has long aeaitiesoed in 
tdiotoing the British Government a jurisdiction^ 
whatsoever be its peculiar kind, between British 
eulfjects and the sulpects of other Christian states, 
v/inch jurisdiction is exercised bg means of Consular 
Courts, There is, however, no eompulsarg power 
in an English Consular Court in l\trkeg over amg 
but English subjects ; bui a Russian or other 
foreigner mag, if he please, with the consent qfhis 
Sovereign, voluntarilg resort to it and submit to iU 
jurisdiction. 
Such a court has jurisdiction m cases of collision be- 
iweoi British and foreign ships, and a British 
subject has no right to protest against such jurisdic- 
tion being made available against him. 
This was an appeal from two judgments of Her 
Majesty's Supreme Consular Court at Constantinople. 

The reaps, the Russian Steam NavigaUon and 
Trading Company obtained the consent of the Russian 
Consol-General at Constantinople to submit to the 
jurisdiction of Her Majesty s Supreme Consular Court 
at Constantinople, and abide by the decision of that 
court in regard to a dispute arising out of a case of 
collision between one of their steamships called the 
Colchide and another steamship called the Laconia 
belonging to the apps. Messrs. Papayauni and others, 
British merchants. The suit was commenced by a 
petition of the resps. against the apps., praying the 
court to pronounce against the Laconia for 43,000^, 
the damage done to the Colchide, which was alleged to 
hare been destroyed by the collision in question on 
20th March 1862 in the Sea of Marmora. 

The apps. protested against the jurisdiction of the 
Consular Court, but the judge ovemiled the protest 
The apps. then obtained leave to bring, and brought, a 
cross-action against the resps., the owners of the 
Cdchide, alleging that the Laconia was run into by 
the Colchide by the fault of the latter vessel 

At the hearing on the merits the judge pronounced 
both parties to have been to blame. The judgment 
on the point of jurisdiction was as follows : — 

**The court affirms its jurisdiction, not on the ground 
that it is a Court of Admiralty, or that it has juris- 
diction in all cases taken cognisance of by Courts of 
Admiralty, but simply on the ground that it has juris- 
diction in cases of collision within Turkish waters, and 
that it can exercise that jurisdiction in rem as well as tn 
personam. The court further observes that, although it 
is true no mention of a jurisdiction in actions in rem is 
specially made in the order in council of the 27th Aug. 
I860, yet, under the 26th section of that order, *all 
orisdictioa, power and authority, legal, eouitable, or 



other, which any consul of Her Majesty, by 
has or may exercise in M dominioos of the SsUim 
Ottoman Porte,* is specially rsMnred to CoDnkr 
Courts, and there is no doubt that ooosok is th» 
Levant have customarily exercised, and sUU eooliBas 
to exercise, jurisdiction over ships in the sense if 
ordering their deteition and sale. In actions on bot- 
tomry bonds, vessels are constantly stopped, seqaai- 
tered and sold. Claims are man^haUsd and satisfied bp 
sale of the res, and indeed the ralea of the dvil Uw ia. 
the apportionment of damages in oases of oidlision hsi^ 
bees followed. The court calls also •ttentioD to tk^ 
4th, 5th and 13th sections of the order in oooBci — 
It is not to be doubted but that Her Miyesty hss i^i^ 
the Levant jurisdiction in rem, as well sa m pa-a eu au .^ 
in other words, that she has a jurisdiction in Ad iimilt.y 
in the same way as she has a common law and equii,^ 
jurisdiction, for such jurisdiction woold natanl^- 
follow any cession or conquest of tcrritoiy. Bjtb» 
4th section all the jurisdiction, whatever it najr 
be, is to be exercised under and according to tki^ 
provisions of the order in oounciL Bj the ."ith 

* such jurisdictioQ is to be exercised, so fitf as mmm^ 
sUnces will admit, in conformity with the oommoa )sm, 
the rules of equity, the statute law, and other law fsr 
the time being enforced in En^sad.' This SMtiat 
therefore contemplates the exercise of jnrisdiotioB m 
conformity with some other law than the cosHMnr 
statute law, and it is faur to presume tliatby this 

* other law ' was meant, if occasion should sriit fr 
iU application, the civil law, and when reftnsa i j 
made to the reservation contained in the 26th dm 



it is clear that Her Majesty intended to dekfiiS 
Consular Courts, established under the ofder is f» 
tioo, the power to exercise all her jurisdiction iatli 
Levant, other than the common law, mks of t^ 
and statute law which the consnls had, by castos^n* 
ercised in the dominions of the SnUune Otkomsa Forth 
The court also draws attention to the fiMt tht 
practically as between the different fora^n C* 
sular Courta in the Levant, much proceeds ixm m 
depends on a principle of reciprocity. To a p^ 
extent custom has created a certain aBifbnnitj tfj 
consensus of action with reference to the cxcreas 
different jurisdictions possessed by the diffneot G* 
snlates, and for the Supreme Court to dsdars nof^ 
it will no longer recognise a custom so kog ohaM 
generally known and acted on, of stoppbg shifOj 
answer claims upon them, would be prodaetive sat^f 
of great inconvenience but of great iiyusties, u'n^ 
great many cases individuals who had suffered f«fS> ^ 
wrong and injury would be practically without ntfv 1^ 
~ ' ' I as an instance, the iwk a V 



^. : 



To take the present case 
leaving the remedy which the pita, in this 
to have for the undoubted loss they have «-— _j^ 
be enforced against the captain of the /. aw i s , «■ 
be practically, in all probability, to depri*e tfc* 
altogether of the compensation to which, if tky* 
justified in the claim they make, they wonkd be esM 
because it is absurd to suppose that the osptflB * 
worth 40,000(. The owners are not within the^ 
diction of this court, and, in all probability, it «** 
be impossible to carry on this action with any cbsd 
of success in England, in oonsequeooe of the difteslui 
attending the utter absence of jurisdiction ew *i^ 
nesses in tlus country, from the variety of ii ' ^"^ 
nationalities, and, so far as the ship itself ii .. 
she might be sold here, or otherwise dispoeed e^ » 
never be placed within the jurisdiction of ths 
Court of Admiralty." 

The owners of the JLoeonsii appoalsd to Bm Jlsje^ 
in CoundL 

Brett, Q. 0. and V. Lushtngton for tho apps. 

C. P, BuU and Pritckard for tho appa. 

Cwr. udv, fit 

Lord KniosDOinr.— In iwsidering what |o«« ^ 
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irisdiction was conotded to Gnat Britain within 
poruont of the Turkish dominions, it mnst al- 
9 borne in mind that in almost all transactionn, 
r political or mercantile, a wide differenoe sub- 
the dealings between an Oriental and a Christian 
nd the intercourse between two Christian nations. 

ao undoubted fact. Many of the reasons are 
; but this is not the occasion for discussing 

It is sufficient for us to know and acknowledge 
ch is the fact. It is true bejond all doubt 

a matter of right, no state can claim juris- 
of anj kind within the terrritorial limits of 

independent state. It is also true that be- 
wo Christian states all claims for jurisdiction of 
lid, or exemption from jurisdiction, must^ be 
I on treaty or engagements of similar validity, 
indeed, were factory establishments for the 
of trade. But though, according to the laws 
ges of European nations, a cession of jurisdic- 

the subjects of one state within the terri- 
' another would require, generally at least, 
iction of a treaty, it may by no means 
hat the same strict forms, the same precision of 
bli;;ation, would be required or found in inter- 
vith the Ottoman Porte. It is true, as we have 
at if you inquire as to the existence of any 
ar privileges conceded to one sUte in the 
ns of another, you would amongst European 
look to the subsisting treaties ; but this mode 
rritig obligations, or of investigating what has 
iceded, is matter of custom and not of natural 

Anj mode of proof by which it is shown that 
!ge is conceded, is according to the principles 
ral justice sufficient for the purpose. Tlie 
y of a treaty is the best proof of the consent and 
eiice of parties ; but it is not the only proof, nor 

exclude other proof, and more especially in 
ions with Oriental sUtes. Consent may be ex- 
in various ways ; by constant usage permitted 
uiesced in by the authorities of the state, active 
r hilent acquiescence where there must be full 
ge. We, . having considered the materials 
6, entertain no doubt that, so far as relates to 
uman Government, no objection is tenable 
;lie exercise of jurudiciion between British and 
subjects. Indeed, the objection, if any such could 
be urged, should come from the Ottoman Govern- 
It her than a Bntish suitor, who in this case 

by the law esUblished by his own country. 
B may in some degree be assimilated to the 
of neutral territory by a belligerent; the 
state alone can complain. We think, looking 
rhole of this case, that so far as the Ottoman 
lent is concerned, it is sufficiently shown that 
tve acquiesced in allowing to the British 
lent A jurisdiction, whatsoever be its peculiar 
itween British subjects and the subjecto of 
hristian states. It appears to us that the 
aa this, that at first, from the total difference 
ous habits and feelings, it was necessary to 
r as far as practicable British subjects from the 
oorts ; then in the progress of time, commerce 
ig and various nations having the same interest 
ning from resort to the tribunals of Mnssul- 
c, recourse was had to consular courts, and by 
the system became general. Of aU this the 
lent of the Ottoman Porte mnst have been 
t, and their long acquiescence proves consent 
iciples are fully explained in the celebrated 
ft of Lord Stowell in the case oi The Indian 

R>b., to which we have very recently referred. 

the Ottoman Porte could give and has given 

Christian powers of Europe authority to 
er justice to their own subjects according to 
n laws, It neither has professed to give, nor could 
ine raeb power any. jarisdictio»«ver the sub- 



jects of another power. Bat it has left those powers 
at liberty to deal with each other as they may think 
fit, and if the subjects of one country desire to report 
to the tribunaU of another, there can be no objection 
to their doing so with the consent of their own 
Sovereign and that of the Sovereign to whose tri- 
bunals they resort. There is no compulsory power in 
an English court in Turkey over any but English 
subjects ; but a Russian or any other foreigner may, if 
he pleases, voluntarily resort to it with the consent of 
his Sovereign, and thereby submit himself to its 
jurisdiction. This case is provided fur by the 6 & 7 
Vict c. 94. The 1st section of that Act recites that 
" by treaty, capitulation, grant, usage, sufferance and 
other lawful means, Her Migesty hath power and 
jurisdiction within divers countries and places out of 
Her Majesty's dominions, and that doubts have arisen 
how far the exercise of such power and jurisdiction is 
controlled by and dependent upon the laws of the 
realm," and enacts that Her Majesty may exercise any 
power or jurisdiction which her Majesty now hath or 
m\j at any time hereufter have within any country 
out of Her Majesty's dominions in the sttme and 
as ample a manner as if Her Majesty had 
acquired such power or jurisdiction by the cession 
or conquest of territory." The effect of this 
section is, that the jurisdiction of the British 
Consul in the Ottoman Empire became within the 
limits within which it existed by usage or sufferance 
liable to be regulated by order in council. Now the 
order in council dated the 27th Aug. i860 recites, 
among other matters, that " Her Majesty has had 
and now has power and jurisdiction in the Ottoman 
dominions, and that it is expedient to revise and 
consolidate the provisions of the former orders, and 
to make further provision fur the due exercise of Her 
Majesty's power and jurisdiction aforesaid, and for 
the more regular and efficient administration of 
justice, and the better maintenance of order among 
all classes of Her Majesty's subjects, and of persons 
enjoying Her Majesty's protection resident in or 
resorting to the dominions of the Sublime Ottoman 
Porte." The 64th section of the order provides 
^that the Supreme or other Consular Court, accord- 
ing to its respective jurisdiction, original or appellate 
(as the case may require), and in conformity wiih the 
rules relating to suits between Britisii subjects, and 
appeals therein, may hear and determine any suit, 
proceeding, or question of a civil nature instituted, 
taken, or raised by a British subject against a subject 
of the Sublime Ottoman Porte, or a subject or citizen of 
any other state in amity with Her Majesty, against a 
British subject, provided that the subject of the Sublime 
Ottoman Porte, or the subject or dtizeu of such other 
state as aforesaid, obtains and file« t such court 
the consent in writing of the coiupetent local au- 
thority on behalf of the Sublime Ottoman Porte or of 
the consul of snch other state (as theo ase may be), to 
his submitting and does submit to the jurisdiction 
of the supreme or other consular court, and if 
required, gives security to the satisfaction of the 
court, by deposit or otherwise, to p«y fee«i, 
damages, costs and expenses, and abide by 
and perform any such decision as may be given by the 
supreme or other consular court originally or on ap- 
peal (as the case may require). The pit in this ca«>e 
has complied with Uiese conditions, and has thereby 
submitted himself in the suit to the jurisdiction of 
this court The court has no jurisdiction over him 
except by his consent It ooold not have entertained 
the cross-action unless by his submission to its au- 
thority, and it has compelled him to give that consent 
by refusing to proceed in the action which he haa 
instituted against the original defta., onless he conaented 
to do justice by appearing to the cross- action which 
they desired to InsUtuU «|jiKDaX Vvceu "^^^awk^^^^x 
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fit to oompljr with these terms, and he does not now 
eomplaia of them, and it woald be singular if the 
partj who himself is by law subject to the tribunal 
ooold raiM an objection. But the court had no right 
to exercise the jurisdiction which at his instance it has 
enforced against his adversary. The general right of 
the court to entertain the suit under these circum- 
stances is perfectly clear, and to throw any doubt upon 
it would be to subvert all tlie principles upon which 
justice is administered among the subjects of Christian 
powers in this and other countries of the East 
Hitherto we have spoken of jurisdiction in iis general 
sense, and have stated our conclusion that for a case of 
collision in the Sea of Marmora, some legal proceed- 
ing would belong to the Consular Court. Now we 
must inquire further whether it was competent to the 
court to proceed as if it were invested with the 
authority of a vice-admiralty. We think that ques- 
tion must be solved by reference to the usage which 
has prevailed — the usage respecting the arrest of 
vessels — the proceeding tfi rem. So far as we can 
ascertain from the information furnished to us, there 
appears to have been one case of ooUision — possibly 
aore^but there is proof of one only. The consular 
judge, however, states that proceedmgs in rem have 
been customary, and especially io causes of bottomry. 
Now causes of bottomry, where the ship is arrested, 
are clearly proceedings in rem, usually of Admiralty 
jurisdiction. We think that by the very extensive and 
comprehensive terms used, snch a jurisdiction, whether 
to be called by that name, has been conferred upon the 
Consular Court, and if in bottomry we can discover no 
reason why it should not exist in causes of collision, 
the same considerations of convenience, the same 
necessity for obtaining justice, subsist in both cases. It 
is not necessary to declare tliat the court possessed 
full Admiralty jurisdiction ; it is sufficient to express 
our concurrence with the consular judge, that with 
respect to procee lings in rem^ the causes of action 
occurring within given limits, and the usage of so 
treating cognate causes such as bottomry causes, justify 
bim in the course he has pursned on tlie present occa- 
sion, and therefore we must uphold the jurisdiction. 
There is, however, another question whicli required our 
serious attention. There was a cross-action in addition 
to the original action. The jud;;e found botli parties 
to blame, and he ordered that the damage sustained 
by each should be added together, and each party .pay 
one-half. The effect on the present occasion would be 
a loss to the Laconia of about 20,000/. ; but it is 
not to the effect we must look. We must direct 
our attention to other considerations. Had the 
rule prevuiling at common law been adopted, each 
party would have had to bear his own loss. 
Opinions may differ, and indeed do differ, as to what 
course is most consonant to justice. This question 
we sre not called upon to decide, but what we have to 
decide is, when the proceeding is in rem what ought 
t'j be the rule? What was the intention of the 
authority which sanctioned and made legal the exercise 
of the jurisdiction in rem? Could it be intended to 
constitute a jurisdiction in rem with a common law 
remedy ? We think that no such auomaly could be 
]nten<ied, and therefore concur in the view of the 
Consular Court. We regard the recent order in 
council by which a certain Admiralty jurisdiction is ex- 
pressly given, not as creating such jurisdictiou, but 
^nly as expressing more distinctly and with greater 
detail the authority which had been already conferred 
by former orders. It now becomes their Lordships* 
duty to state the determination at which they have 
arrived upon the merits of the case. After the most 
careful and anxious consideration of every part of the 
evidence, and of every point in the argument, their 
IiordsbipB concur in the intimation given by the 
MMnud jodge ia the court below, that ** under 



the circumstances it would aeem a simpk, m 
periiaps it would be the right, ooorae to say neitk 
party has proved his ease." That is the dedsioo vUd 
their Lordships have adopted, and tbey will, thndm^ 
humbly reoommend to Her Majesty that the jadinri 
of the Supreme Consular Court be reverMd, aad tU 
both actions be dismissed, each party paying thdr «fi 
cosU throughout, and that the moneys depoHted b 
given up, and the securities vacated. 

JudgwimU re^enei 
App.'s solicitors, Pritchard and 3out, 
Besp.'s solicitors, Walker and Tlvx/ord 



00X7BT OF G0M3CON BENCH. 

Ileported by Daxikl Thomas Evans and W MuiKitp, 
UarrUters-at-Law. 

Jan, 17 and 20, and Juhf 6, 1^61 
Blasoo 9. Flbtchkb. 
Skip and thipping^Dvnoffe to ves9d—lU idm^f 

car^ to skippert. 
The owner of goods shipped to- proceed to a J^sp 
port has a right to have them re-deKveni It m 
when the veutl^ having commenced ^ J^ 
meets with a disaster whereby the goods arjiiy 
so much that theg cannot be profio^ emml^ 
their destination. 

This cause was tried before Willee, J., it ibe • 
summer assises in Liverpool 

Declaraiioo.— The Brst count sUted thst os Ihll 
June 1861 a charter-party was made by and Utm 
the pit. and the defks., and which said chartsr-pBtf 2 
and is in a foreign, to wit, the Spanish, IsngMfi,* 
was and is to the tenor feUowing, that is to wy^ 
ting out the instrument ia Spanish); andwdi |ij 
translated into the English language, wsi aad ■• 
follows, that U to say: »» Uverpool, 3rd JiuslW 
It is mutually agreed between Jacobo BlaaoOjCifJ 
of the good ship Frimera de TVrrenf/a, of sbojt » 
tons, classed 5-6 A. Q. 1 for three jean in B«* 
Veritas, sinced, being tight, staunch, and iU«J« 
keel and sides, and every way fitted for thi «JJi 
and with all the necessary papers to combiD>U»g^ 
viloges of the Spanish flag, now in Liwrpo<V" 
Messrs. G. II. Fletcher and Co., merchant^ t»- 
1. The captain cedes the whole of *•»• ''^'T 
stem to stern for the exclusive ^^^•"'J*/! 
charterers, cargo to be brought to and »» "T 
alongside the vessel at charterers* expenie, m^ 
ceived at the port of dischar-e, according ts tfci» 
torn of the place; the cargo to consist of bett JJ 
including powder, in the river. 2. The ^^^*. 
ship, and the needful for this to be done bjr^' 
a seamanly style, but by no means to exce^l rttf 
can reasonably stow and carry under dedt; ttHT 
tain binds himself to employ chartertw il*JJ^ 
paying lOrf. per ton; but, as he is ^^^TIj^ 
inspection of the capUin, charterers are «»* ""JS 
for the stowage. 3. The capUin to sign Mb «^ 
as soon as the cargo or portion is ^•^*"*J*J^ 
in the usual and customary manner, •"*!*- 
freight that may be inserted in them bj cfcwjTJ 
and it may be the duty of the mate ^!^^yZ 
for all cargo as it is delivered alo»»giida '■^ 
4. The port charges, stowage, costomi ^^TZ 
dispatches, dock charges and quarsntis^ •■! ^ 
others that may be incurred in tkj 1*°^ 
refuge, loading and discharge, to he f' ^^^ 
of the ship. 5. The averages that •ip'J^ 
no mstter what, to be arranged •**T*^|i 
custom of the reigning laws; the cafB* ^ 
agents at no time are to make any chBiii«P^^ 
charterers for damages, accidenti| ir ■J**l|| 
might happen to the ship cm hflr npt^ ^ 
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g days (Sunday excepted) to be allowed the 
•ere for loading the sliip, to commence on the 
e *• leal** dears, beinj? ready to receive the cargo; 
ptain to advise this by writing to the chartereru, 
» expire the moment the diApatches are delivered 
captain, or advise that they are at his disposal ; 
' day over and above the said days to be paid 
1 if the ship be not sooner dispatched. 7. The 
a allows a brokerage or commission of 5 per 
on the freight and demurrage as soon as this 
r IS signed. 8. As soon as the ship is loaded 
spatched in the Custom-house she will imme* 
' sail, and, if weather permits, proceed to Havanna 
It touching at any port except in case of need, 
i arrival to be consigned to the agents of the 
rera who they will appoint, paying the u»ual 
ission in and out ; the captain binds himself to 

00 tons dead weight, or freight to be reduced in 
tion. 9. On the right and true delivery of the 
the charterers will pay the captain, or bis order, 
greed sum of 1000/. and no more, in dis- 

1 of all rents and freight, in the follow- 
lanner : the captain will receive the bills of 

payable in the port of discharge, and the 
e to be settled here in the usual manner, deduct- 
e premium of insurance on the amount. 10. 
iptain binds himself to sail as soon as he receives 
jpatches, if weather permits and other vessels 
' allow the charterers lOL per day for that delay, 
be answerable for any prejudice that miiy arise 
that delay. 11. If the ship be detained on 
t of bad weather after all the lay days iiave ex- 
he will receive cargo on board in the meantime 
X charging any demurrage. For the punctual 
act fulfilment of this charter the parties con- 

bind themselves in the forfeited amount 
lent to the amount of freight, in case either 
not fulfil the terms of this charter. In faith 
>8timony this present is signed in duplicate in 
ool, fecha ut tupra. This agreement will only 
lid if the existing contract for Santanan is 
ad, the result ol which is to be known to-day.** 
ent, that the said Messrs. G. and U. Fletcher 
*. in the said charter-party mentioned were and 
) defts., and the said ship was duly laden with a 

be conveyed therein upon the said voyage from 

001 to Havanna, and the defts. delivered to the 
id he received from them, the said bills of lading 

said cargo payable in the port of discharge, 
ng to the terms of the said charter-party ; and 
d ship, being laden with the said cargo, sailed 
roceeded on the said voyage; and the said 
rhile proceeding on the said voyage and laden 
;he said cargo, by and through the perils of 
as, became and was greatly damaged, and it 
i and was necessary that the said damage 
said ship should be well and sufficiently re- 
in order that the said ship might further 
1 upon and complete the said voyage, and that 
;. might convey and deliver the said cargo at the 
>f discharge m aforesaid; and that the pit. 
I was ready and willing to procure the said ship 
1 and sufficiently repaired within a reasonable 
n that behalf, and to have the said ship further 
d upon and complete the said voyage, and to 
' the said cargo in the said ship to and to de- 
be same at the port of discharge aforesaid ; of all 
premises the defts. had notice; and all con- 
I precedent had been performed, and all things 
appened, and all times bad elapsed, necessary 
itle the pit. to maintain this action : yet the 
did, before a reasonable time for the said 
Dg of the said ship had elapsed, wholly refuse, 
sm the time of their refusal to the commence- 
of this suit continued to refuse, to suffer and 
; the pit. to convey the said oargo in the said 



ship upon the said voyage, and hindered and pre- 
vented the pit. from further proceeding upon and 
completing the said voyage, and from conveying the 
said cargo to and delivering the same at the port of 
discharge as aforesaid ; and by reason of the premises 
the pit. has been prevented from obtaining payment of 
divers large sums of money payable for freight and 
otherwise under the said bills of lading respectively^ 
and of any part thereof, and thereby the said agreed 
sum of money, to wit, 1000/., due and payable to and 
to be retained by the pit. under the said charter- 
party, bad become and was wholly lost to the pit., and 
the pit. had been and was by means of the premises 
otherwise injured. 

Pleas : — 1. To the first count, that defts. did not 
make and enter into such charter-party as alleged. 2. 
To the first count, that the said ship was not, whilst 
proceeding on her said voyage, damaged, as in the de- 
claration alleged. 3. To the first count, that the pit. 
was not ready and willing to procure the said ship to be 
well and sufficiently repaired within a reasonable time 
in that behalf, as in the declaration alleged. 4. To 
the first count, that the pit. was nut ready and willing 
to have the ship further proceed upon and complete 
the said voyage, and convey the said cargo in the said 
ship, and to deliver the said cargo at the port of dis- 
charge as aforesaid, as alleged. 5. To the first count, 
that before the breaches complained of it was mutuaUy 
agreed, between the pit. and the defts., that the said 
voyaf;e should be wholly abandoned, and the said 
charter-party should be no further acted upon or 
proceeded with, and that the same should be re- 
scinded or determined, and the same were then 
respectively abandoned, rescinded and terminated ac- 
cordingly. 6. To the first count, that the defts. 
did not refuse and continue to refuse to suffer 
and permit the pit. to convey the said cargo, 
nor did they hinder the pit. from further pro- 
ceeding upon and completing the said voyage, and 
from conveying and delivering the said cargo, as in the 
declaration alleged. 7. To the first count, that the 
deft, did what the pit. complained of by his leave and 
with his consent. 8. To the first count, that by the 
said damage and injuries which happened and occurred 
to the said ship as in the first count mentioned, divers 
parts and portions of the said cargo then on board of 
her were wholly lost, and the residue thereof was so 
muCh and so greatly injured and damaged that it was 
not and could not, nor could any part of it, be put into 
a proper state and condition to proceed upon the ssid 
voyage; and that, if the said residue of the said 
cargo had been reshipped, even after the best endea- 
vours to put it into proper and fit order in that behalf, it 
never would or could have arrived at the said port of 
discharge in specie, or otherwise than in a state of 
decomposition, and it would have been valueless and 
useless to all parties, and in such a condition that the 
consignees thereof at the said port of discharge would 
not have received imd would not have been, nor would 
anybody have been, liable to receive the same, or to pay 
any freight for the said goods ; wherefore the defts., for 
the general benefit of all parties concerned, sold the said 
goods; and that the breach complained of was the 
said disposition by the defts. of the said goods. 

To the indtbUatui counts, the defts pleaded, never 
indebted, pnyment before action, and set-off for work 
done and money paid, &c 

Issue was joined upon each of these pleas. 

The circumstances under which the action was 
brought, and the evidence adduced in support of the 
defence, are fully set out in the judgment. 

The learned judge in his summing-up told the jury, 
that if a vessel sUrts upon her voyage and is so dis- 
abled by perils of the sea that she is obliged to put into 
a port, and is unable in her then state to proceed vpop 
the voyage, the owner of the veaael ia tkWtxxfcaSaa^* 
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titled, if the voym^ can reuonablj be prosecated, 
hftTiog regard to the interest of ell parties concerned, 
to take out the goods, to repair the ressel, and to pat 
the goods oc board again and carry them to the port 
of destination, and so earn freight ; that, if the owner 
does not ehoose to repair, the freighters get their 
goods and pay no freight; that, if the freighters 
do not choose to wait so long a time as will be 
required to pat the ship in condition to continne the 
▼oyage, and by agreement between the paities, express 
or impUedy they take their goods, they pay freight 
pro rata; aod he left the following qnestions to them : 
First, did tlie master elect not to go on with the 
Toyage, or did he elect to go on with the voyage, and 
did he give notice of snch election to the shippers in a 
reasonable time ? Secondly, whether nnder the ciicnm- 
stances the voyage could in then: judgment have been 
reasonably prosecuted ; whether the damage sustained 
by the goods was so great and the delay necessary to 
sot it right such that the voyage could not reasonably 
be continued? Telling them that there must be a 
possibility of carrying a subsUntial part of the cargo 
to its destination, to make it the same adventure ; and 
that of the reasonableness of time they must judge 
firom all the surroimding cucumstanoes. 

The jury found that the goods were not in a reason- 
able sUte to send forward, and that the voyage oould 
not reasonably have been prosecuted ; but as to whether 
or not there was an electbn by the master to abandon 
the voyage, they sonld not agree. The verdict was 
thereupon entered for the defts. 

Brett having on a former day obtained a rule to show 
cause why a new trial should not be had ou the ground 
of misdirection, in this, that the judge misdirected the 
jury in telling them that the defts. had a right to pre- 
Tent the goods being carried on if it was unreasonable to 
carry them on having regard to the interesUof all parties. 

A'. James, Q. C. and Afi/worc/ showed cause. 

Brett^ Q. C. and Qitam supported the rule. 

Juljf 6.— WiLLiAMB, J. now delivered the judgment 
of the court. — This was an action brought by the 
master of a Spanish ship, the Primera de Torrtvieja, 
against the defts. as charterers, upon a voyage from 
Liverpool to the Havanna, and for a lump sum of 
1000/. The charter was dated at Liverpool, the 3rd 
June 1861, and it provided that bills of lading, for an 
amount of freight equal to the sum in the charter, 
should be handed to the master. The defls. loaded no 
gooda of their own, but procured a general cargo from 
others. The bill of lading, the freight of which 
amounted to about 1210/., was made i»p, in round 
numbers, as follows: — Manchester and Bradford 
goods, 630/.; beer, 13/.; iron, 22/.; paiut and 
earthenware, 85/.; aod rice, 461/. The bills of 
lading were banded to the master, and he gave 
security for payment of the balance of the 
freight to be received in the Havanna. To this 
extent the defts. were interested in the ship 
«nd the prosecution of the voyage. The vessel 
left Liverpool on the Ist Aug. 1861, and, in the 
course of her voyage down St. George's Channel, 
on the 7th of the same month, struck on the Black- 
water Bank, off the Irish coast, where she lay with 
her cargo under water for a considerable time. The 
crew made their way to the shore with some difficulty. 
Assistance was obtained and the vessel and cargo 
saved and taken into Arklow in a damaged sUte. 
Then the pit. telegraphed for Mr. Spark, one of the 
defts., and that gentleman arrived on the 9th Aug. 
He had authority to represent the owners of the cargo, 
and he appears to have acted at the plt.'8 request as 
ageni of the ship, and to have incurred expenses upon 
his account in paying the salvage, and having the 
Teasel taken to Dublin with a view to her repair, if it 
should be determined upon ; and that, which is the only 
JmpartMDt mutut m\h reference to Uds (^ueition, in en- 



gaging a vessel to take to Liverpool the portioD of tK.a 
cargo in respect of which the complaint ansa, tft» 
rice, which represented alone mam than one-third of tK^ 
freight, was so damaged as to be admittedly innspsfcHa 
of being taken on. Before Mr. Spark acted ia t&a 
matter, he required a written aothority fram ths fht^ 
which he received as follows : — '* Arklow, 9th Aimcvu 
1861. Gentlemen,— As yun are here to reprosoottl^ 
interests of the shippere of the Primera d$ Torrm^^ 
I hereby request yon will act on behalf of the ownos « 
the beet of your judgment and abilitj, and this hxf 
my concnrrenoe. — Jacob Blasoo, Master.** The vcsa^ 
was taken to Dublin and there repaired. The rcpsii^ 
to the extent of 23C0L commeoced in SeptmhcCc 
and were finished in the following Febmaiy. Sd 
then proceeded to Cardiff^ where she obtained achartij^ 
The defts., acting, as they alleged, upon the anthor^j 
of the letter of the 9th Aug., at their expense wap^^, 
a vessel to take this part of the caifo iu qnsstioa.sft^ 
Liverpool, where it was examined, and the bnlk of it w^ ^ 
found to be much injured by the salt water, and in nm^^ 
state that it would continue to get worse if it ^ 
kept. The evidence upon the charaotsr and amenc^^j 
injury, except as to the rice, was conflicting, 
jury believed the witnesses for the defuice. Ose^ ^ 
them, the deft Spark, stated that be decided fl^^^j 
immediate sale on the recommendation of two ^ 

veyon ; that the woollen goods and the rest et ^ 

cargo were not in a condition to have been ss^^^ 
un£nr any curcimistances ; that it wonhi not hav^ 4^ 
for the interest of the ship to have prasecatav/^^ 
voyage under the circumstances, and that it wun. gns^ 
gain not to do so ; that the packages were noar^ i$ 
Sdling to pieces, the cargo in a very bad state, dao^ f 
in his opinion to the amount of 75 per cent., mi 
a great part of it could not bo set right, sod tkitl 
would have been to sacrifice the goods entirely to Mi 
them out to the Havanna ; that they were availibkil 
this cotmtry, but would have been sacrificed by goiB{«t> 
Mr. Campbell, the broker to the Liverpool Undermitti^ 
Association, stated that the goods were sstanMi 
with, salt water, and rendered unmerchantable, viuA 
he explained to mean in such a condition thst thif 
could not have been disposed of at the Havsais • 
merchanuble and sound goods, quite irrespectivi <| 
any question of freight; that the Manchester m 
Bradford goods,' the freight upon which was 630lt ' 
more than half the entire freight, were periling 
rapidly and quite unfit for reshipment to tke Havsii^ 
aod that the great bulk of them would have bM 
almoet worthless ; that the goods had been deterioiiiii 
to the extent of 55 or 60 per cent. ; that the M 
of a week in selling them would have made a mstoid 
difference, and that imless they were recalendcfcd fli 
reprinted they would not have been available for i^ 
purpose in the Havanna. In answer to the jsi; k» 
stated, that probably the printed goods might boitft 
back and reprinted, but that because of tho lio* 
having got into almost every package^ there vtf*^ 
amoimt of mildew which rendered that unadviMiil^ 
Then Mr. Alexander, surveyor to the Irish l^ 
Board, confirms this evidence ; and Mr. Fallofii * 
calenderer and packer, gave evidence to the i»* 
effect, and with respect to the blankets stated thit > 
great many of them were in such a state that if J* 
took them by one end the other would oomo » 
He added that all the goods were not entirely wocthlM^ 
but in his opinion they would have been so if ^ 
for six months or less. Upon finding this ststi « 
the case the defts. came to the conclusion that tki 
best thing to do for the partiee waa that the pf^ 
should be at once sold, which they wero * 
the 12 th Sept., when they realised the f^ 
sum of 76b7/. 18s. 2d After the goods bad bM 
taken by the defts. to Liverpool, and before (hi 
^aale, a correspondence took place betwsM ^ 
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Jid the owners of the Teuel, which ripened 
!ie tnle into a claim for the entire freight to 
Anna, or that the gooda shoold be detained or 
»d in the yeeeel. In the mnlt the aale waa allowed 
place, bat, as we shall assume, in fsTonr of 
without prtjndice to his rights. Thereupon 
sent action was brought, claiming, in one 
iama^ for wrongfully detaining and not 

OQ the goods to the Havanna and earning 

and in another count, freight for the carriage 
^ooda. This Utter count, to which the defts. 
laded a set-off of the moneys paid bj them for 
on aooount of the vessel, waa abandoned at the 
ore my brother WiUes at LiTerpool, and the pit. 
pon the first connt, to which the set*off was 
able. The learned judge told the jury in effect 
defta. were jnntified in what they did, pro- 
hat they did was a rsasonable course to take, 
n^ard to the interests of all parties concerned ; 
jury found for the defts., adding, that they 

their witnesses. A rule was obtained to 
de this Terdict upon the ground of mis- 
1 in telling the jury that, if it was un- 
l>le, having regard to the interests of all 
that the gooda should go on, the defts. where 
L This rule was argued in Hilary Term last 
irle, C. J., myself, my brother Willes and my 
Keating, and the court took time to consider, 
part of the pit. it was insisted, in an argument 
mmon force and learning, that the shipowners 
titled to insist upon having the goods returned 
I, if any substantial part thereof was capable of 
arried on in specie te the Havanna, and it 
d not how injurious this might be to the 
I, or even indeed to the shipowners ; but that 
owners had not the power to do it, and that 
nnpt to give up the voyage and the sale of the 
lowever reasonable it might be, was a breach of 
tract, and must be answered for in damages, 
rgument, that applied to the case where 
ent of the ship in continuing posses- 

the gooda did that which was wrongful 
lauthoruedt is sustained by a series of 
ies cited in the argument, and which are un- 
ble to the extent of ahowing that the ship- 
are entitled to the entire freight, unless there 
discouoL It is inapplicable to a case where 
His are taken absolutely and unconditionally 
mt on both sides, and ordinarily in such a case 
[wwnen become entitled to freight pro rata, 
f were not agreed upon the question whether the 
vere retained absolutely and unconditionally, 
r this argument is applicable to the immediate 
the goods being returned, not absolntely, but 
authority of the charterers to act for the ship 
as for the cargo, is the question we have to con- 
That question divides itself into two branches : 
to the lawfulness of the act of the defts. 
rom the express opposition of the owners 
sale taking place. As to this we think 
', that the sale of the damaged goods was 
the scope of the defts.' authority, under the 
f the 9th Aug., provided such a sale was a 
>le course to be taken, or was to the interest 
Tties. Under the extraordinary circumstances, 
le the duty of the pit., as master, to act for 
; with a due regard to the safety of thi cargo, 
responsibility rested upon him with respect to 
ty which he was then entrusted with. The 
the augo was sure to raise difficulties at the 
I, and the master was answerable for part of 
{ht, so that at the best the certain present 
I incoaveDtenoe of keeping the cargo could 
paid for in A future and uncertain profit, 
'able en p e ni ei bad been already incurred, 
to ioonr more. The vessel 



had been lightened of the greater part of her 
cargo, while she herself was in a state in which 
it waa doubtful whether she could ever be repaired. 
Under these circumstances, the pit. gave this authority 
to the defts., upon which they declined to act The 
circumstances, therefore, under which the letter of the 
9th Aug. waa given established beyond a doubt the in- 
tention that the defts. receiving the cargo did not 
simply consent to take upon them the burden and ex- 
pense of reinstating the vessel, which they were under 
no obligation to do, but either absolutely to put an 
end to the voyage, or, at least, do what they had 
authority to do as best they could, having regard to 
the intereets of all parties. Indeed, the pit, though he 
stated that he gave no authority to sell the goods, and 
that they went to Liverpool because Mr. Spaik said it 
was the best place to try and repair them, admitted that 
Mr. Spark*B offer was to do his best fur him as well as 
the cargo, for which the letter of the 9th Aug. was 
given, and though the pit left it to Sparks to do the 
best he could, the defts.* letter had an authority to sell, 
unless that was coontermandable and countermanded 
by the owners of the vessel. In our opinion, however, 
it was an authority which could not under the circum« 
stances be countermanded after the defts. had incurred 
expenses in acting upon it, as they did, inter alia, by 
incurring expenses in taking the goods to Liverpool 
long before any objection was made. In our opinion, 
therefore, the pits, argument has failed, and having 
carefully considered the evidence we think the ver- 
dict for the defts. is in accordance with the manifest 
justice of the case, and therefore the rule must be 
discharged. Rufe diackargtd, 

PkiiUpa and 8on^ plt*s attorneys. 

Grtgortf^ RowcUffit and Skirrow^ defts.* attorneys. 



AprU 15, May 28 and JvJy 6, 1863. 

Babker v. Highlkt. 

Sh^ and shipping —Ship's husband— Collision — Arrest 

in Admiralty Court— lieUase— Bail-bond. 
The ship's husband or managing owner has authority 
to do whatever is necessary to enable the ship to 
prosecute her voyage and earn freight. 
The deft, was part owner, to the extent of 2-e4ths, 
in a ship which had been arrested in the Admiralty 
Court in a suit fur collision. P., the other co- 
owner, who was also ship's husband or managing 
owner, in order to procure the release of the ship 
that she might be earning freight, i$uhtced the pit, 
to become bailfir the ship in the Admiralty Court, 
by which means the ship was released. The suit 
terminated in favour of the injured vessel, P, 
became bankrupt, and the ship herself was lost. 
The pit, having paid what was due from him 
under the bail-bond, brought his action against the 
deft, to recover b<»ck the money so paid : 
Held, that P., as managing oumer, had, under these 
cireumstances, authority to bind his co-owner (the 
deft,), and the pit, was therefore entitled to recover. 
This cause was tried before Byles, J., at Guildford 
Spring Assizes, when a verdict was found for the pit 
for 105/. 12«. It was an action upon a bail-bond in 
the Admiralty Court entered into by pit. as a surety. 

It appeared at the trial that the deft was a master 
mariner in the service of one Zachariah Pearson, who 
was part and managing owner of the ship Wesley, 
to the extent of 62-64th8, the deft owning the 
remaining two parts. Thb ship having come into 
collision with a vessel called the Auttlope, whilst 
passing down the river, a suit for damage was insti- 
tuted in the Admiralty Court by the owner of the 
latter vessel. On the 17th Sept the Wuky was 
arrested in the Admiralty Court to answer damages. 
According to the practice of the courts a baiL-bniQi^. 
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was required for ihe release of the ship. Pearson, hj 
his agent Uargreaves, applied to pit. to become snretj 
and sign the bail-bond, which he did, and bj this means 
the Tessel was relea&ed. The suit went on, and eveu- 
tualiy it was found that the Wesley was in the wrong, 
and damages were given against the owners of the ship, 
amounting to 21 R 4*, Half of that amount was paid 
by the pit. under the bail-bond, and he now brought 
his action against Higliley, as part owner of thefehip, to 
recover the amount so paid, Pearson having become 
insolvent. At the time when the bail-bond was entered 
into, the deft, was awaj in command of a ship in the 
East Indies. The ship Wesley was ultimatelj lost. 

The learned judge directed a verdict to be entered 
for the pit. for the amount sought to be recovered in the 
Action, reserving leave, however, for the deft, to move 
to set aside the verdict and enter a verdict for himself, 
«r a nonsuit, if the court should be of opinion that 
under the curcumstances there was no Uabilitv on the 
4eft. 

JDenman having moved accordingly in Easter Term, 
and obtained a rule nisi, 

Jtf. Smith {Htmnen with him) now showed cause. — 
The quebtion in this case must be decided on prin- 
ciple, for there is no case in the books going 
fully to the point. The question is sunply this, 
Had Pearson, as managing owner or ship*s husband, 
authority to give the bail-bond, and thus release the 
ship that she might be earning money ? Story in bis 
book on Agency defines what is the authority of a 
ahip'i husband. He says the ship's husband has 
authority ** to do all acts necessary to send the ship on 
her voyage:" (Story on Agency, 35.) No words can 
be larger. What Pearson did was within them ; for 
only by giving the bail-bond could the vessel be 
released so as to proceed on her voyage and earn 
freight : 

Abbott on Shipping, 10th edit. 72; 
French v. Backhouse, 5 Bar. 2727 ; 
Campbell v. Stein, 6 Dow. 135 ; 
WhUwell V. Perrin, 4 C. B., N. S., 412. 
(r. Denman {MUward with him) in support of the 
mle. — Pearson had no authority to bind his co-owner. 
There was no privity between Hargreaves and the 
deft. The defence of the suit iu the Admiralty Court 
by Pearson was wrongful, and cannot affect the pit. 
If Pearson had allowed the suit to take its course, the 
amount of damages in respect of which the deft, would 
have been liable would have been three guineas, in 
respect of 2-64ths of the ship, instead of 105^ 12«. 
now sought to be recovered from him ; for the proceeding 
in the Admiralty Court is in rem, against the ship. 
They cited 

Helme v. Smith, 7 Bing. 709 ; 
17 & 18 Vict.c. 104, s. 504; 
Ex parte Rayne, 1 Q. B. 982; French v. BmIc- 

house(ubi sujn'a); 
Abbot on Shipping, 73, ch. 3, pt. 1, pars. 4, 99 ; 
Chappell ▼. Bray, 30 L. J. 24, Ex. ; 3 L. T. Rep. 
N. S. 278. Cur, adu, vuU. 

Williams, J. now delivered the judgment of the 
court. — The deft, in this action was part owner of a 
vessel which had been arrested in the Admiralty Court, 
in a suit for collision. The deft, held two 64th part shares 
only, the other co-owner held the remaining sixty-two 
64th shares and acted as ship's husband and managing 
owner. He, in order to obtain the release of the ship, 
procured the pit. and another person to become bail for 
the ship in the Admiralty Court, and the ship was 
therefore released. The suit terminated ui favour of 
the owners of the injured vessel. The managing owner 
of the deft.'s vessel became bankrupt, and the ship itself 
was afterwards lost. The bail having each paid their pro- 
per share of the money due on the bail-bond, the pit., as 
one of them, sued the deft, in this action to recover his 
proporUon of the money ao paid. Axikie\x\i\Ww« 



Byles, J., the pit. obtained a verdict ; bi 
given to the deft, to more to enter a no 
ship's husband or managing owner is an 
pointed by the other owners to do what is 
enable the ship to prosecute her voyag 
freight. In this ease it was absolnteiy i 
release the ship from the Admiralty proce.^ 
sary as it would be to employ salvors had 
taken the ground and been in danger of de 
which case the salvors, in addition to t 
afforded by their maritime lien, might have 
action against the owners : (see Newman 
3 B.& P. 612.) We think the managing o« 
bound to deposit money out of his own p 
mortgage his own shares, or to hypothecs 
but that he might do what was necessary h 
the rules of the Admiraltj Coart. Those n 
him to obtain a release of the ship by mere) 
bail for damages and costs. The hardi 
present deft, is undoubtedly great, but that 
the facts that he was owner of so small : 
the ship, that he has lost his remedy again 
owner by that co-owner's bankruptcy, and 
ship by its subsequent loss. We are, th 
opinion that the rule to enter a nonsuit sbou 
charged. Rule di» 



COXJBT OF BXCHEaTJE 

Beported by F. Bailey and II. Leigh, K^qn^ 
at-Law. 

May 25 and 26, and July 6, 1863 
Kino and otubbs v. Walkee. 

Pleading — Action on veUued policy ^Alk 
total loss — Plea o/ Jruudulent conotalmt 
admitted by the pUa^ Evidence ofabando, 

In an action by shipoumers against an undef 
a valued time policy, the declaration aliegt 
sJdp vas, by the j9er»/!» oj* the seas, damaged 
per cent, and wholly lost ; to which deji, pU 
a plea of frandnlent concealment Jrwn kh 
at the time the insurance was ejected^ oj 
then well known to pits., that the ship 
seaworthy at that time. It appeared ti 
the shifts putting into SLSimon^s Bajf, C'tp 
Hope, in a damc^ed condition, the captain, 
part owner, had her surveyed and transt 
survey, with the probable amount of repa 
co-owner in England, which was conuin 
the underwriters ; and that on a second mw 
hud it was found the repairs would ei 
vtUue when rqmired, whereupon the 
sold the ship and sent the cargo on; 
this second survey and sale notice was i 
home to the underwriters. The plea 
was not proved, and a verdict was /vi 
trial for pits, as for a total loss, wdk 
defU. to move to reduce the verdict to 
partial loss, atui a rule having been oUt 
that purpose, it was 

Eeld^Jirst, that the plea did not admit that ti 
total loss, even in the case of a valned f 
plea never admits more thiui must hate (m 
if the allegation, supposed to have been ads 
been traversed; arid had it been traversed ^ 
be entitled to recover upon proof of a pt 
only, and therefore nothing more than ap 
was admitted. 

Secondly, that on the above facte, there «a 
dence of abandonment, emd that in fad 
no abandonment. 
This was an action on a T^doed Ume policyflf 

efiected with the Mutual Marine Insoraooi i 

for the poit of Stockton, on t^ ship WilKtm 

^^QK&tM^aar^from .1st March 1859 to I ~~ 
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vas broaghtbj pita., the owners of the ship, ngainstdeft 
I member of the committee of management of the said 
issociation, to recover 60/., deft\8 proportion of 600/. in 
vhich snm the ahip waa insured bj the association. 

The declaration set out the policy, in which the 
ibip was rained at 2000/., and then alleged that "during 
iie said jear and during the continuance of the 
laid risks insured against, the said ship was, hj the 
Toroe and violence of the winds and waves and by the 
icrils of the sms, damaged beyond 3 per cent, atpi 
vholhf lost ; and at the time of the said loss, the said 
ihip remained and waa insured in the sum of 600/. 
>7 the SMid association for the period and on the tenns 
>f the said policy mentioned. Usual averments that all 
conditions were fulfilled, &c, entitUng pita, to payment 
by deft, of 60/. Breach, nonpaymentofthe same and claim. 

Plea. — That defc. became an insurer and so promised 
18 aforesaid after the said ship had sailed, and whilst she 
iras npoa a certain voyage, and tiiat he became sucii 
rnsurer, and so promised as aforesaid, through and 
bj means of the fraudulent concealment by pits, from 
dbft. of certain facts and information which, at the 
time of deft.*s becoming such insurer and so promising 
18 aforesaid, were known to pits., and were then 
material to be known by and ought to have been com- 
municated to deft., but of which deft, then had no 
notice or knowledge, to wit, '' that at the time when 
the said ship so sailed upon the said voyage she was 
onseaworthy, &o., and that at the time of deft.*s 
becoming such insurer and so prombing, &c, the said 
ihip was onseaworthy.** Issue thereon. 

The action was tried at the last Liverpool spring 
isaizes, before Keating, J. It appeared that within 
lie jear insured, viz. on 27th Sept. 1859, the vessel 
raa, by stress of weather, driven into St. Simon's Bay, 
Jape of Good Hope, considerably damaged and with an 
txtensive leak in the fore part. The captain (who was 
Jao part owner) bad a survey made, and the surveyors 
•commended discharging part of the cargo at the fore 
i3id to get at the leak ; and on 18th OcL the captain 
vrote to his co-owner in England, informing him of 
lie damage, and that be was doing his best to get the 
liip made tight again in the cheapest manner and the 
•Itortest time, and inclosing a copy of the survey, and 
llat he then estimated the snm required for repairs at 
kOO/. This letter the co-owner and ship's husband 
V>rwarded to the secretary of the club on the 29th Nov. 
m a letter, in which he said : '* Inclosed I beg to hand 
r>oa a letter received from Captain King, with copy of 
^nrrey, which will explain to you all the information I 
aan give. He seems to have received extensive 
laroage, finding her bold and deck beams broken. 
Please forward it, when read, to Mr. Hatton,'* &c. 
Du the 18th Nov. Captain King wrote again from St. 
Simon*s Bay to the ship's husband, that he had had 
another survey on the state of the ship, the cargo being 
Clearly all out, and he found the vessel very much 
fehaken and damaged, and stating the repairs the 
Borveyors recommended; that he had advertised for 
fcenders for the repairs, and had received three — 
At 2785/., 2234/., and 2288/. 15«. respectively; that 
ftbe surveyors said the ship could not go home 
^th partial repairs, but that she would not be worth 
the sum it would cost to repair her ; and that, in his 
rnmn opinion, it would be better for the interest of all 
parties to sell her and send the cargo on. This letter 
<he ship's husband forwarded to the club secretary on 
^9th Jan. 1860. Ultimately the captain sold the 
•hip for 280/. gross, and wrote hems directing notice 
<d the sale to be given to the underwriters. It was 
admitted at the trial that when sold the ship was not 
worth repairing. The deft not being in a condition to 
pro?e the plea of frand at the trUl, that plea was 
giTen op; bat it was objected on bis behalf that as the 
•hip continued to exist as a ship and was not a mere 
flinek, the ease could only be one of oonUruetio€ total 



loss, and to make out that there must be abandonment 
and notice of it by pits, to the underwriters. To this 
pits.' counsel replied, first, that on the pleadings, 
there being no denial of the loss, it must be taken that 
deft, had admitted a total loss, and that all things 
concurred to entitle pits, to recover for a total loss ; 
and, secondly, that abandonment and proper notice 
of it had taken place. A verdict was found for pits., 
as for a total loss, with leave to deft, to move to 
reduce the verdict to one for a partial loss. 

A rule nUi was accordingly obtained to set aside 
the pits.' verdict and enter it for a partial or average 
loss only, pursuant to leave, or why a new trial should 
not be had for misdirection, on the ground, in either 
case, first, that there was no evidence of a total loss, 
either absolute or constructive; and, secondly, that 
deft, was not precluded from contending that the loss 
was a partial or average loss only. 

S. Temple^ Q.C., Uindmarsh, Q.C. (T. E. Chitty 
with them) showed cause against such rule en the part 
of the pits. — The only plea being one of fraudulent 
concealment of unseaworthiness, deft, thereby 
admitted a total loss, and so evidence of it was un- 
necessary : (Rules of Pleading, Trinity Term 1 853.) But 
if necessary, then it had been suffidentlj proved. Lord 
Mansfield's dictum in Gardiner v. CnxudtiU, 2 Burr. 
904 ; 1 VV. Bl. 198, that where judgment is allowed 
to go by default pit. must nevertheless prove the 
nature and extent of his damage, evidently refers to 
the case of an open policy, and not as here to a valued 
one, which makes ail the difference, and brings the 
case within the principle of Thelhuon v. Fletcher^ 1 
Doug. 315. [Wiu>B, B. — ^The contention against 
you will be, that if in the case of a valued policy you 
allege in the declaration a total loss, and the deft, suffers 
judgment by default, the pits, are in no better position 
than if it had been traversed. The pits, must incur the 
same expense to prove a total loss as if it had been 
denied by the plea.] That will no doubt be said. 
In Iroing v. AI awning^ in the H. of L., 6 C.B 391, the 
amount in a valued policy was held to be liquidated 
damages, and if that be so it cannot be necessary to 
prove the total loss with a view to the damages ; and 
what was said in that case as to the necessity of 
proving a total loss, had reference to cases where it 
was actually traversed, or the policy was an open one. 
To say, because a pleading was divisible it was there • 
fore not admitted in the absence of a traverse, was a 
fallacy. If it be traversed, the party averring may 
succeed upon proof of a part, though he fail as to the 
rest. Heretofore, under the old system of pleading, 
on a payment into court on a valued policy, a 
deft, pleaded that there were no damages ultrfij 
which was a traverse in effect of a total loss, and 
under the C.L.P.A. the plea that the sum paid in was 
sufficient to satisfy the damages implied a similar 
traverse. Again, a constructive total loss was clearly 
proved, and if it was necessary also to prove notice of 
abandonment, the letters from the captain, which had 
been sent to the club secretary, were a sufficient notice. 

Jame$y Q.C, Kemplay and C Rus$dl^ contra, sup- 
ported their rule. — Looking at it as an open policy, 
there was only one cause of action, namely, the damage 
flowing from the perils of the sea. There had been 
damage for which the assured was entitled to recover 
to the extent he could prove before a jury, who would 
inquire into the extent of damage, and give their 
verdict accordingly. Then, the only difference between 
a valued and an open policy was, an agreement of the 
parties in the former as to the price, which, in case of 
loss, was substituted for the finding of the jury, and, 
in the absence of fraud, the value already ascertained 
could not be re-opened. That agreed valne must be 
taken like the value ascertained by the jnry, and the 
proportion which the loss bears to such agreed valne, is 
what the pits, ars entided to. Tha.^ ^aa ^«Kk<l^ v^ 



386 



MARITIME LAW CASES. 



Gann v. Frbb Fishbrs, &g. op Whitstabuk. Gaxb u, JounaoN aitd othxbb. [Ex. Ca. 



Ex.] 



Irving v. Manning (ubi sup.\ and 1 H. of L. Gas. 
287. [VViLDB, B.— Sappose a ship worth 5000^ hot 
valued in the policy at 10,000/., is loat, the aiisnred 
recovers the 10,000/., which is doahle its Talae; but if 
a Tebsel valued at 2000/. is insured for 1000/., the 
owner being his own insurer for the rest, then if be 
lose a mast worth 100/1, he would recover 100/. But, 
according to jour argument, be would have a right to 
come on the underwriter for 200/.] Yes, that is the 
way in which the averages are ordinarily adjusted. 
[WiLDB, B. — That is the fallacy in jrour ease. The 
principle of insurance law is, that no man can get more 
out of the underwriters, except in the case of a total loas, 
than the actual amount of the loss suBtained.] The 
real question is one purely of pleading. What has 
deft, admitted by not traversing the lots ? Nothing 
but the one cause of action, the damage from perils of 
ti)e sea. The words " and was wholly loet * are im> 
material, and only go to quantity of damage. An 
omission to traverse a material allegation is an admis- 
sion of its truth, but the omission of an immaterial 
allegation goes for nothing. There was no total loss, 
nor were the letters of the captain, who was a part 
owner, any notice of abandonment raising a oonstmo- 
tive total loss ; but even if they amounted to notice, 
the notice was too late. They cited 

Arnould on Insurance, 358, 2nd edit ; 

Knighi V. Faiih, 15 Q. B. 649 ; 19 L. J. 509, Q.B. ; 

Unux V. Salvador, 4 Scott, I ; 3 Bing. N. C. 266 , 

Miichea V. Edie, 1 T. B. 608 ; 

Gemon v. Roifal Exchange Jntmranee Cfmpan^y 
6 Taunt 383 ; 

Gardiner v. Cfroatdalf, 2 Burr. 904; 1 W. B. 198; 

Foley V. Tabor, 2 F. & Fin. 663, per Erie, C. J. ; 

Lindaag v. Leaihley, 2 lb. 696 ; 

Nantes v. Tkampton, 2 East, 385; 

Rucher v. Palsgrave, 1 Camp. 557 ; 
[BRAMWBm B. referred to Goram v. Sweeting, 2 
Wro. Saund. 199.] 

At the conclusion of the argument the case stood 
over for arrangement, on a suggestion from the court, 
that pits, should consent to have the damages estimated 
as for a partial loss, or leave it to the court to decide 
whether deft, might be allowed to amend ; the Court 
intimating their opinion that evidence of abandonment 
was defective. Ultimately, however, the following 
judgment of the court (vii. Pollock, C.B., Bramwell, 
Channell and Wilde, BB.) was delivered. 

July 6.— Bramwbll, B.— In this case, which 
was an action on a valued policy, the declaration con- 
tained the ordinary allegation of loss, and the plea was 
one simply of fraudulent concealment There was no 
traverse of a total loss, but a plea of fraud. The first 
question was, whether such a plea admitted a total loss. 
We are of opinion that such a plea does not admit that 
there was a total loss, even in the case of a valued 
policy. It is not necessary to go very elaborately into 
It, but a plea never admits more than must have been 
proved if the allegation supposed to have been 
admitted had been traversed. If this allegation had 
been traversed, the pits, would be entitled to recover 
upon proof of a partial loss only, therefore nothing 
more than a partial loss is admitted, and consequently 
that point fails the pit Then the other and 
remaining question in the case was, whether there was 
evidence of abandonment, and we are of opinion that 
there was not The matter was much discussed pro 
and con, at the time. The proceedings, as far as we 
could jndge them on the part of the assured, appeared 
to be fair, but undoubtedly he had so acted as not to 
bind himself by any intimation of his abandoning, and 
we are of opinion that the underwriters were not 
bound ; in fact, there was no abandonment. The result 
is, this rule must be made absolute to enter the verdict 
for M partin lloae, 
Jiuie a&iobKe to mUer a verdkt for a partial lou. 



Attorneys for pit., Hark and Co., SO, Soathamploa- 
buildings. Chancery-lane, agents for A. •/. and W, 
Moors, Sunderland. 

Attomeya for deft, Shmm and CV^osfsian, S, Kng'i- 
road, Bedford -row. 
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AFPB4L FROM THB COMMOIT BKIK2B. 

No9. 28, 1862, and FA. S, 1863. 
(Before Pollock, C.B., Wiobtman, Blackbcbb- 

and Mbllob, JJ., and Chaxbcll, B.) 
Gahn (app.) 9, Thb Frbb Fishers avd Drxdobb» 
OF WHiraTABLB (resps.) ; and Gavk «. Johxsqh 

AND OTUBRS. 

Grant from the Crown of offtter Jis k sri m amd amekat' 

age ioU — Diinnom ^ mamtr. 

The Crown wtaif grant to a mAject tha eoii of At 

seashore below hw-watsr mark, together with a toB 

for anchorage of vesselsy and where emeh grmU hm 

been acted upon from tiams immemeriai^ imeh rigkt 

can be sustained, and where the right so grani w i ts 

take toll belonged to a manor, suck right eanmt 

be upset bg the sttUute of Edw. 4, nor is it 

destroyed bg a division of the manor. 

In this case the question for the optnioo of tiis 

court was, whether ** The Company of Ftm Fishsn 

and Dredgers of Whitstable, in the ooonty sf 

Kent ** had a right to make a charge for mndmagi 

upon every vesMl anchoring oo certain land bel^ 

low-water mark, the soil of which the eompof 

elaimed. 

It appeared that by deeds of lease and release of ths 
Uth and 12th Oct. 1791, the manor of WhitsUbW 
and the royalty of fishery or oyster-dredging witfais 
the said manor were conveyed to Edward Foadasd 
James Smith in equal moieties as tenants in ooonos 
in fee. By deeds of lease and release, bearing dels 
respectively the 24th and 25th Oct 1792, it wss 
amongst other things redted and limited as follows: 
** And whereas within the limits of the said manor d 
Whitstable there is and for many hundred years nov 
last past hath been a fishery for the growth ssd 
improvement of oysters, extending froa the se sb e scb 
for a considerable distance into the sea, and which 
fishery during all that time hath been managed sni 
carried on by and at the expense of a certain conpaoy 
of free dredgers, called the ' WhiUUble Company of 
Dredgers,* who have held the same from time to tisM 
as tenants under the lord of the manor, and cUim t» 
be entitled to hold the same as free fishers on paymest 
of such several rents as hereinafter mentioned.** Tbs 
manor was limited to Edward Foad and two others is 
fee, and the royalty of fishing or oyster-drodging asd 
the right of taking oysters and other fish within tW 
said manor, and the ground and soil of the said fishery, 
and also the customary payments usually and of rigbi 
made to the lord of the said manor for or on accooot 
of the anchorage of any ship or vessel, or tiie laodisf 
of any goods or merchandise within the said manor, 
&c, to Thomas Foord in fee, on behalf of the 
company. 

By the Act 33 Geo. 3, c 42, the Free Fishers ssd 
Dredgers of Whitstable were incorpomted, and they 
have ever since carried on the fishery. 

By indentuies of lease and release, hearing date 
respectively the 4th and 5ih June 1793, and made 
between the said Thomas Foord of the one part sad 
the said company of free fishers and dredgers ol Whit- 
stable, in the aaid county of Kent, of the other pait; 
after reciting the said indenture of release, the iodm- 
^\»sts oC the 11th and i2th Oct 1791, anurtpf^lv 
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Foad to George Bigden, and the said 
tares of the 24th and 25th Oct 1792 ; 
t the pnrohaae bo made bj the said 
>f the said rojaltj fisheries and here- 
by him contracted for on the part of 
!ree fishers aforesaid, and the suns of 
taid Edward Foad, and of lj>30^ onto 
>mith, making 2230^, which were the 
neys in the said indenture of release of 
'92, mentioned to have been paid by 
\ Foord for the porchase of the said 
le moneys of the said company, and no 
the said Thomas Foord, which he did 
edge ; it was witneeeed, that in coo- 
e premises and of 10s., he the said 
id grant, release and confirm unto the 
1 to their successors and assigns, all that 
hery or oyster-dredging, and the right 

8 and other fish within the manor of 
the ground and soil of the said fishery 
ereinbefore was mentioned, and also 
lymenfs usually and of right made to 
said manor for or on account of the 
ly ship or vessel, or the landing of 
idise within the said manor, or for the 
smen and other payments for the regu- 
>emen and fishery there, and all other 
oever at the water court of free 
and all such like payments, and all 
iitures, articles and things which of 
ito and were the property of the lord 
*r, by reason of the wrecks of the sea 
e rights and forfeitures arising within 
he sea-bank aforesaid, and all and 
e premises which in and by the said 

9 of lesse and release of the 24th and 
;came vested in the said Thomas Foord, 
Migns, or in any person or persons 
rust for him and them, and all the 
ind all the esUte, &c, and all the 
old the same unto and to the use of 
ly of free fishers and dredgers, their 
signs for ever. 

iiery extended about two miles from 
>me distance below the ordinary low. 
d the company, as far back as 1775, 

\s. from every vessel anchoring or 

the space covered by their deeds of 

li claim had been enforced on three 

9. 

IS the owner of a vessel called the 
he 29th Sept. 1860 the vessel cast 
able, on the land covered by the water 
below low-water mark ; but the spot 
)red was within that portion of the 
uible and fishery which was claimed 
er the above deeds as their soil and 
aim of the pits, was a charge of U. 
their soiL 

tnded in the court below, " that the 
ere the vessel was anchored, being 
mark, was vested in the Crown, and 

by a subject ; that the company had 
any payment for such anchorage ; that 
mand a payment for anchorage was 

lord of the manor of WhiUUble, that 
ii£bed when the manor was divided 
nd also that the deft, was under the 
rter, proved at the trial, exempt from 

). B., however, decided that the Com- 
bers of WhitsUble had esUblished 
anchorage by the conveyance and by 
being evidence in the case from which 
ranted in inferring that the anchor- 
d been toforoed u tar hmek as the 



time of legal memory, and that the soil of the seashore, 
to the extent of three miles from the beach, being vested 
in the Crown, it was competent for the Crown to grant 
the soU of the shore in question and the right of 
taking an anchorage with it, and it was against this- 
decision that the deft, appealed. 

Prentice (^Hawkuu, Q. C. with him) appeared for 
the app. 
Luthf Q. C. ((?. Dennum with him) for the reaps. 
The following authorities were referred to in the 
oourse of the argument:— 

Eent*s Com. 427 ; 

Mttifor of Cokhetter v. Brooke^ 7 Q. B. 339 ; 

Pheir's Treatise on Bights of Water, 44 ; 

Callis on Sewers, 49 ; 

The Attarney-Oeneralr. Burridge^ 10 PrL 350 ; 

Warrm v. Frideavxj 1 Mod. 350 ; 

Mayor of Nottingham v. Lambert, Willes, 111 ;. 

fxtrd Pelham v. Picker$gill, 1 T. B. 660 ; 

Mayor of Exeter v. Warren, 5 Q. B. 773 ; 

Jenkins v. Baruey, 1 Cr. M. & B. 887 ; 

Jeake*s Charters of the Cinque Ports ; 

Hale's de Portibus Maris ; 

Chitty*s Prer. of Crown, 134 ; 

Scriven on Copyholds. Cvr, adv. vuU, 

Feb. 5. — Mkllor, J. now delivered the judgment 
of the court. — During the argument of this case- 
we intimated an opinion that the defU. could not 
claim exemption from the payment of anchorage doe 
under the charter of £dw. 4, inasmuch as such anchor* 
age due, if legal, must have had its origin in a grant 
from the Crown of the bed of the sea, before the time 
of legal memory, and consequently anterior to the 
charter imder which the exemption was claimed. As 
to the other question which was raised by the case, it 
was scarcely disputed that it must be decided in favour 
of the pits. The only question which was argued at 
length is a very important one, and the law with regard 
to the authorities to be found in our books is not veiy 
direct or clear. Mr. Prentice contended that, although 
the bed of the sea, where the claim arose, was 
at one time the property of the Crown, and might pro- 
perly have beon granted to a subject before Magna 
Charto, yet that it could only have been lawfully 
granted subject to the paramount right of navigation, 
of which anchorage is a necessary incident, unless it 
could be shown that ths grantee, as a consideration for 
the grant, hnd offered some countervailing advantage to 
the Crown for the benefit of the public. That before 
Magna Charta the king could have granted not only 
the shore of the sea to a subject, but also the bed oiT 
the sea itself, and what Hale, C.J. calls the ditirietue 
marisj we think cannot now be doubted. The autho- 
rity of Lord Hale as to this matter has on several 
occasions been recognised and adopted by judges of 
the greatest eminence. There may be, and we think 
there is, a distinction between the shore, or Ktm maritf 
and the bed of the sea, with reference to the modes ia 
which a subject may have acquired proprietary rights 
therein, as well as in the nature and extent of the 
rights so acquured. It may, we think, be admitted 
that there is a paramount right of navigation in the 
ses, in arms of the sea and in navigable rivers ; and 
that any grant by the Crown of any portion of the^ 
bed of the sea or of the soil, and arms of the 
sea and navigable rivers, must be subject to this 
paramount right ; and although a subject may, 
by prescription, have a wear in the sea, yet if 
it be a nuisance to the passage of ships it may be 
abated. In Hale*a De Jure Marie it is said, ''The 
people have a public interest, nfue /wft/iciMS of passage 
and repassage with theur goods by water, and must not 
be obstruct^ by a nuisance, or impeded by exactions \^ 
and the law as to the right of navigation is laid dowa 
by Uolroyd, J., in Blmdell v. Caterhatt, 5 B. & A 
294, in these terms: **By the commoa Ism^ ell ^he» 
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]ctng*B subjects bare a general right of passage oyer 
tlie sea with their ships and boats, and other vessels, 
for the purpose of navigation, commerce, trade and 
intercourse, and also in navigating rivers; and the 
light, also, of common fisherj there, bnt may be 
••excluded from the latter right, though not now by 
charter, at least by immemorial custom or pre- 
scription." These rights are noticed by Lord Hale; 
** but whatever former rights they had in the sea or 
in navigable rivers, it is a very different question 
whether they have, or bow far they have, independent 
of necessity or usage, public rights upon the shore 
^that is, between the high and low water mark), 
where it is not sea, or covered with water, and 
especially when it has, from time immemorial, been, 
or has since become, private property." Now, although 
in this pasitage the reference to the rights of the public 
in the shjre is confined to the point between high and 
low water mark, and where it is not sea, still it gives, 
we think, the inle with reference to the right of 
anchorage as an incident to navig4tion in such 
portions of the bed of the sea as have been granted to 
the public Any person navigating a vessel may, if 
•required by reasonable necessity arising from stress of 
weather or similar causes, drop an anchor in any part 
of the bed of the sea ; but we do not think that such 
• right is inconsistent with a claim to an anchorage 
^ue in any case in which a navigator, of his own will, 
and without necessity, anchors in the bed of a 
tlistriclut maris like that in question. It is true that, 
in the anonymous case reported in the note to page 57, 
1 Camp. Rep., Wood, B. is said to have directed the 
jury " that a navigable river is a public highway, and 
all persons have a right to come there in ships and 
to unload, moor and slay there as long as they please ; 
nevertheless, if they abuse the right so as to work 
a private injury, they would be liable to an 
action." This certamly appears to be accurately ex- 
pressed ; whether it means a right to unload or to shore 
in a navigable river as absolute and indepeadeDt of any 
licence or compensation in respect thereof. Anchorage 
is defined by Lord Hale to be *' a prestation or toll for 
ovcry anchor cast there, and sometimes though there 
be no anchor, and this does, in truth, properly and 
primd facie arise from or in respect of property in the 
soil, and is an evidence of it ; but yet is not so always, 
bnt grows to it in respect of the franchise." In The 
Mayor of ColchesUr v. Brooke, 7 Q. B. 355, Coltman, J., 
in directing the jury, is reported to have said, '* It may 
be law according to the ancient cuHtom of the place, that 
the party may be liable, if he takes the ground, to 
make a reasonable payment to the owner of the soil. 
If the ground belonged to him he might very properly 
have enforced the payment of the vessel taking ground, 
-mcli payment being sanctioned by ancient custom."* 
If the parties esUblish, as we think they do, that the 
soil in the bed of the sea, in a creek or haven, arms of 
the sea, or diairictus marie might have been granted to 
a subject, it seems to follow that any dropping of an 
anchor not occasioned by reasonable necessity, but 
▼oluntarily, in the bed of the sea so granted, will 
antitle the owner to compensation for the breaking of 
the soil. If that be so, the objection is one of principle 
to the compensation being fixed and determined, and 
made uniform by custom or grant, as in the case of 
stallage or piccage in a market to which all the public 
have a right to resort, but if they require to erect 
stalls, must make compensation to the owner of the 
soil. Toll paid to the owner of the port is perhaps not 
strictly analogous to the due claimed by the pits., inas- 
much as the duty of repair may be deemed to be a con- 
sideration for ■ ~ " 



with the demand in the present case. In The Ifog 
oj Nottingham r. Lambert^ the judgment of * 
court is based npon this distinction, and 
cordin£;]y a prescription to take toll for passing al 
the navigable river Trent through the manor of li 
tingham was held bad, "for how can a duty 
imposed on all the subjects of England only for 
joying that privilege which is their inherent birthrij 
and whicli every subject had a right to before ? 
indeed, they receive any particular benefit, as gc 
over a bridge, coming on a quay, wh.vf, port, or 
like, this indeed may alter the case." Had the cl 
under consideration been in respect of passage over; 
locus in question, it is clear that the prescription eoi 
not have been supported ; because it appears to 
the dcfts. have received a particular benefit 
anchoring there, and that there is nothing uareuoi 
able or sgainst common right in susuining t! 
principle in the present case. We think that, ift 
so long a period of enjoyment, it is the duty of tl 
court to hold it valid unless we can see some vil 
reason against it, either upon principle or authorit 
We are therefore of opinion that the pit. is entitled 
the customary payment, and that the judgment oft 
court below was right, and must be affirmed. 

Judgment ajtrmti 



it. So in the case of toll through, 
which is a sum demanded for passage on a highway, a 

consideration is necessary; but tolltraoerse, which is 

a sain demanded for passage over the private soil of I ation as the previous plea was pleaded to, that b* 
maother, appears to be a claim of the same chaxiA\«c\«u!^ «X \.Vi« time^ &c.^ there had been and wi 



ERROR FROM THE EXCnKQUEB. 

Tuesdag, Feb. 10, 1863. 
(Before Cockburk, C.J., Wiohtman, Cromptc 
WiLLES, Btles and Keating, J. J.) 
Miller aito others v. Tttherinotos. 
Marine insurance policy — General average— Jettii 
of cargo stowed on deck -Custom of Liverpool as fc 
A custom or usage of trade at Liverpool that 
underwriters, on a policy effected there in the i 
dinary form, are not luible for general own 
ujilh respect to the jettison of goods stowed 19 
deck, is a gottd custom, and mny he incorpera 
into such policy so as to limit the liability of 
underwriters, and may be pleaded in answer to 
action on the policy, notwithstanding that, by 
terms of the policy, the underwriters agreed 
insure against the perils of jettison. 
Error by pits, to review the judgment of the Ex 
favour of deft, on demurrer to pleas. The action 
brought on a policy of insurance of a ship and cax% 
the usual form, which stated that the insurers t 
npon themselves, amongst other perils, the perili 
jettison, and pits, sought by it to recover from 
underwriters a general average in respect of goods 
tisoned for common safety. 

Pleas:— 2. As to so much of the dedaraUo 
relates to the said jettison of the said goods, that 
said goods so jettisoned as in the declaration i 
tiuned, consisted of timber stowed upon the de< 
the said ship for the said voyage, being s voyage 
a port in British North America to a port in Eng 
and that the said policy was made in Liverpool, 
that before and at the time of the making of the 
policy there had been and was, at Liverpool and 
where in England, a well-known and approved \ 
and custom of trade among shipowners and u 
writers, in the trade of carrying timber from B 
North America to England, that underwriters on 
are not liable under the ordinsry form of policy, 
as the policy in the declaration mentioDe< 
pay or contribute towards any general sv 
or contribution payable by the shipownet 
account of the jettison of any timber st 
upon deck, of which said usage and custom 
pits, and the deft., at the time of the making od 
said policy had notice, and iHade the policy 
reference thereto. 3. As to so much of the d« 
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Livtrpoc^l and elsewhere in England, a well-known and 
anptoted^ -usage and custom ot trade among shipowners, 
ttippeiB^ merchants and underwriters, in the trade of 
carrjins timber from British North America to Eng- 
land, tl&mt the loss occasioced b/ the jettison of 
timVs loaded on deck, for the presenration of the ship 
and osrgo in such vojagM is not contributed for by 
aoj gukend average among all the owners of the ship, 
o^ngb:, and cargo on board such ship, but the loss so 
<>«c«ttoned by such jettison is, in the first place, appor- 
^MMud over the ship, the freight of cargo both on and 
pnder deck, both jettisoned and not jettiMned, aocord- 
tng to their lespectiye Talnes, by a sUtement which is 
<*»U«d general contribution ; bat no owner of any of 
*"• .•'H)Te interests is, by custom, liable for the proportion 
^K^^ on his interests, except those who are parties to 
*«• ootttraet for the carriage on deck ; and by the 
•■™« usage and custom, no underwsiter on a ship is 
liAOlo lui^p the ofdinary form of policy, such 
■» tixt poli^ in the declaration roenlioned, to 
^X or contribute towards the amount of the said 
penerml contribution payable or to be borne by 
*• •bipowners on account of the jettison of any 
lunl>«x. stowed upon deck, of which usage and custom 
^^1^1 IS- and deft., at the time, &o., had notice and 
P**<*« the said policy with reference thereto ; and that 
■>J r<»«son of the said usages and custom the pits., as 
the Owners of the said ship, had not become hable to 
P^T* nor had they paid, any sum as general average on 
acootxat of the said jettison of the said goods in the 
^^^>^on mentioned, but had become liable to oontri- 
v*^ towards such general contribution as aforesaid, 
whicH was the only loss sustained by the pits., as the 
^^•rs of the said ship, on account of the said jettison 
of tli« nid goods. 

^«innrrer and joinder in demurrer to the pleas. 
Replications:— To plea 2.-^Th«t there had been 
•°* was a known and approved usage of trade 
Mnong shippers and carriers of timber from British 
«ortlj America to England for the carrying of timber 
^I^o deck daring the season of the year wherein the 
•■Tying of timber upon deck is not prohibited by 
~^^te, and a known and approved usage of trade, 
wherioby the underwriters at Liverpool insured such 
•J™**er carried partly below and partly above deck, or 
•** o«low or all above deck, by the words ** on and 
^^ all." And pits, say that the said timber was 
'^^'^^ carried daring the season when such carrying 
***?*^ deck is allowed and permitted by law, and was 
^*^ and safely stowed according to tlra said usage 
^jL, custom for carrying the same. To plea 3. 
'^liat Ht the time aforesaid there had been and 
"l** a known and approved usage and custom 
* ^rade among shippers and carriers of timber 
'P*** British North America to Liverpool, and else- 
T *^*"« in England, and at Liverpool aforesaid, for 
. * ^iarrying of timber npon deck during the season of 
^ Jrear, wherein the carrying of timber npon deck is 
^ prohibited by statute ; and a known and approved 
.^^5* of trade between merchants aud underwriters at 
^•T>ool aforesaid whereby underwriters insure «uch 
^^ ^■•^r so carried along with other timber carried by 
1^. ^vords in the policies "on and over all." And 
J J — 8ay that such timber in the plea mentioned was 
^^^^^ carried upon deck during the season when such 
^^ <^ing was not prohibited by statute, and was allowed 
^^ permitted by law, and was well and safely stowed 
j^^^^ding to the said usage and custom for carrying 
^^ ^ame ; and that the said general contribution in the 
^^^^7 plea mentioned as a contribution to which pits. 
^^^^ liable amounted to a greater sum than a general 

^^age contribution, 
^^^•murrer aud joinder in demurrer to the replica- 
T*^: (reported below, 3 L. T. Rep. N. S. 893 ; 6 H. 
* -^. 278 ; 30 L. J. 217, Ex.) 

^roKis for pita.— These pleM are bad. The first 



question is, whether the custom pleaded does not con- 
tradict the written contract, which says expressly, that 
the underwriter shall be liable. In Hall v. Janso% 
4 £. & B. 504; 24 L. J., N.S., 97, Q.B., Lord 
Campbell says : ** To let in verbal evidence of a usage- 
for the purpose of contradicting and nullifying an 
express written contract, would be contrary to all 
principle, and has been forbidden as often as the 
attempt has been made :" (4 E. & B. 510.) And ia 
BlackeU v. Ro^al Exehangt Intvrance Con^pany, 2 Cr. 
& J. 244, Lord Lyndhurst held that usage may be 
admissible to explain what » doubtful, yet it was never 
admissible to contradict what is plain. [CBOMFTONy 
J. — I think he expressly distinguished it from the 
case of goods lashed on deck. I don*t think 
you can make much of that authority.] The c:ia» 
of Da CoMia v. Edwards, 4 Camp. 142, dted 
in 1 Park on Insurance, p. 26, after the case of 
Bott T. Thwaitetf distinguishes that latter case, and 
shows that the policy applies to goods carried on deck 
in cases where it is usual so to carry them. They may 
be carried in any way that is safe, and it was proved to- 
be safe on deck, and no statute says they shall not be 
so carried, the statute 8 & 9 Vict, c 93, not applying 
to the time of year in which these goods were carried! 
[CocKBURN, C. J.-^Is it not a reasonable custom to 
attach to the terms of the policy, that if yon mean to 
insure your goods stowed on deck, you should expressly 
mention it ; and that, if not so mentioned, it shall be 
taken that they are to be stowed in a safer and lesa 
exposed position. Btijeb, J.— Which are the words ia 
the policy which you say are inconsbtent with thie 
custom ?J The word ''jettisons." It is not pleaded,, 
and there is no pretence, that the word ''jettison " has> 
a different meaning at Liverpool from that which it 
has at common law. [Kbahno, J. — Are not these- 
pleas framed in acoordance with JUUtoard v. Ilibbert, 
3 Q. B. 120, 11 L. J., N.S., 137, Q.B.?] The custom 
of carrying timber on deck was notorious, and the 
underwriters, knowing it, undertook to pay for all 
"jettison." '^Jettison " is the old term, and is stronger 
than "jettison average." Where no custom is alleged 
to interpret words in a different sense from the 
usual mode, a written contract cannot be escaped 
from by affixing a peculiar interpretation upon the 
words. The words "on and over all" refer t» 
the insurance of the cargo aud not of the ship 
at all. Jettison includes many species, and if you 
contradict one of those species you contradict 
the whole ; because, if a particular species is to be ex- 
cepted out of it by costom, there would be no limit to 
such a kind of thing at alL Ro$s v. ThwaUet and 
other cases referred to below imply that it was not 
the usual and proper way of carrying a cargo ; but here 
it W4S the usual, proper, well-known and reasonable 
mode of carrying it ; and they had the advantage of 
the jettison of this very cargo. Tiie custom relied oa 
by defts. contradicts the contract and so cannot be 
imported into the policy. The nnderwriters contracted 
to be liable for till jettisons, and then attempted, bjr 
pleading this custom, to escape from hability in respect 
of timber carried on deck, which is shown, by custom, 
to be a usual and proper mode of carrying it. 

MelUik, Q.C., com IS, for deft, was not called upon. 

CoCKUL'EX, C. J.— We are all agreed that the judg- 
ment of the Cunrt of Ex. in this case should be 
affirmed. The policy is, it is quite true, in geneml 
terms, and it is aiiroitted that they would embrace the 
case of liability for general average; but then it is- 
alleged by the plea that there is a well-known custom 
at Liverpool, where the policy was effected, that where 
a policy is prepared in general terms as here, the 
underwriter is not to be charged or held liable for 
general average or contribution in respect of 
the jettison of goods which, instead of bein^ 
stowed in the ordinary manner below the deck^ 
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'Were itowed upon the deck. The whole qaeition is, 
whether that castom can be so incorporated into the 
policy as to limit the liability of the underwriters for 
general average ? The Coart of Ex. hare held that it 
can, and tliat the policy most be read as incor- 
porating the castom. I think that we also most 
answer that qnestion affirmatively, and that the reasons 
for the decision given by the Court of Ex. in their 
judgment below are so clear and satisfactory, and their 
judgment if so condusive, that it is quite unnecessary 
for me to add a word thereto. The judgment of the 
-court below must be affirmed. 

The rest of the Coubt concurred. 

Judgment afirtned. 

Attorneys for the apps., Gregory and BowcUffeif 
-I, Bedford-row. 

Attorneys for the resp.. Field and Roscoe, 36, 
X«inooln's-inn-fields. 



ADMIRALTY COUBT. 

.Beported by Kobkbt A. Fbuciluu), D.C.L., Barrlster-at-Law. 

Thvredc^, Mardi 26, 1863. 

(Before the Bight Hon. Dr. LusHiNGTOir.) 

The India. 

Jtleoeeeariei — Foreign veuel — Foreign port — Bond- 

kolder — Prior petene — Burden of proof— Trantfer 

ofUen. 
A bottomry bondkotder, having obtained a decree oj 

eale of the veuel^ hat acquired a primd facie right 

to the proceede, and before he can be called upon 

to dtfend and maintain euch rights thote claiming 

adverse interettt in the proceeds must first have 

established their interests {herein. 
The High Court of Admtrakg has no jurisdiction 

over a daim in respect of necessaries supplied^ or 

building^ equipping, or repairs, to a foreign ship in a 

fa/reugn port* 
This lien in reject of necessaries supplied to the credit 

(f the ship is not transferred to a party ipho has 

paid for such necessariss. 

The barque India, of Monte Video, in the Bepublic 
«f Uiuguay, and owned by Jos^ L'Avegno, a subject 
•f that republic, arrived in London on June Ist 1861, 
and on July 2nd was arrested on behalf of Messrs. 
Henckel du Boisson and Co., and Messrs. C. J. Hambro 
and Co. in a cause of bottomry, and on July 18 a 
•nit in respect of necessaries was mstituted against 
the vessel, on behalf of Mr. J. A Harper, Secretary to 
the Association for the Protection of Commercial 
Interests at Lloyd's. No appearance was entered on 
behalf of the owner of the barque, and the vessel was 
sold under a decree in the bottomry suit, and the pro- 
ceeds of sale, amounting to the sum of 2306/. 3f. 2d, 
were together with 9 52 A 13#. due for freight brought 
■into the registry. 

The bondholders having obtained permission to in- 
tervene in the cause of necessaries, filed a petition 
which stated, amongst other things, that, on Oct. 2, 
1860, the India being then at the Mauritius, two 
bottomry bonds were exeeuted for repayment of the 
several snms of 1570iL 15«. 7(i., together with mari- 
time premium at the rate of 25 per cent, payable 
within thirty days of the arrival of the vessel at the 
port of London, that these bonds had been duly assigned 
to the interveners, and that the vessel, after leaving 
the Bfauritius, deviated from her course, put into 
Kalsga, and incurred certain expenses there amounting 
•to 1498iL 7«. 2d., for the payment of which Mr. 
Harper, on behalf of the owners of cargo, gave bills of 
-exchange. 

Mr. Harper's answer to the petition of the inter- 
^nen (the bsnd holders), pleaded, amongst other 
things, nameroaa facts in objeotion to iVie ^tMi\,^ of 



the bottomry bonds, and slso that the ImHot m the 
course of her voyage fifom the Maoritins, enooimteRd 
severe weather, and was so ronoh damaged as to be 
compelled to -put into Malaga ; that on the ven^ 
arrival there, Messrs. Pablo, Parlade and Go. wen 
appointed provisional consignees to provide the oeees- 
sary disburNments, they having preriooaly stipohted 
that the India should not leave the said port until thej 
should be repaid; that they accordingly advsoccd 
divers sums of money, amounting to 1493t. 7s. 2^^ 
and that, by reason thereof and of ths law of Malsgi 
in such case, they were entitled to arrest the bsr|Bt 
for repayment, and that the India bemg tberafiin 
nnable to leave Malaga, and as no fonds or suppGa 
could be obtained on Uie credit of the ovmer oif tls 
vessel, Mr. Harper, by bills of exdinnge, repaid Man. 
Pablo Parlade the amount advanced by them ; tbt 
soch payments by Mr. Harper were so made on tbi 
credit of the said barque, and that by reason of 8 & 4 
Vict, c 65, s. 6, or of the Admiralty Coort Act 1861, 
ss. 4 and 5, or some or one of them, he (Mr. Hsrper) 
was entitled, out of the freight and proceeds of tbi 
said vessel, to be repaid the said sum of 1493iL 7t. U. 
in priority to the claim of the bondholders. 

Deme, Q.C. and Clarkton, on behalf of the bood- 
holders, moved the court to reject the answer by msos 
that it disclosed no such case as could give Mr. Hsrpcr 
a persona standi to contest the validity of the bettoouy 
bonds. 

BreU, Q.C. and Pritohnrd for Mr. Harper. 

The following sections of Parliament and oasM vat 
relied upon in the axgument and referred to ia tte 
judgment : — 

3 & 4 Vict 0. 65, s. 6.— The High Cooii d 
Admiralty shall have jurisdiction to dedde all dam 
and demands whatsoever for neoesssries snpplisd te 
any foreign ship or sea-going vessel, and to eatcm 
payment thereof, whether such ship sr rtmd 07 
have been within the body of a oonntj or upos tfti 
high seas when the necessaries were fnraiiked ii 
respect of which such claim is made. 

Admiralty Conrt Act 1861 (24 Vici. c 10), a i- 
The High Court of Admuralty shall have joriidictia 
over any cUim for the building, equipping, or iv 
pairing of any ship, if at the time of the institotiaitf 
the cause the ship or the proceeds thereof an n^ 
the arrest of the court 

Sect 5.— The High Conrt of Admiralty shall km 
jurisdiction over any daim for neoesssries soppM ^ 
any ship elsewhere than in the port to which tbe dip 
belongs, unless it is shown to the satisfactioo of ^ 
court that at the time of the institution of the cos 
any owner or part owner of the skip is domkiM ^ 
England or Wales. 

The Ocean, 2 W. Bob. 368 ; 
The Watagoy Swab. 166 ; 
The N. B. Gosfabriek, Swab. 344 ; 
Beldon v. Campbell, 6 Ex. 892 ; 
The Sophie, 1 W.Bob. 368; 
The Prince George, 4 Moo. P. C. G. 25; 
The Edmond, 1 Lush. 66 ; 2 L. T. Bop. K.S' 
192, 394, 521. 

Dr. LusHiNGTOV. — The ship prooeeded 1^ 
belongs to Monte Video. She had been eoffl^ ' 
trade in the Mauritius snd the East Indies, ssd oi^ 
voyage to this country put (from whatever casit) '^ 
Malaga. Bottomry bonds were exeented wbikl|* 
ship was in the East, and large expenses wore M^ 
sequently incurred at Malaga, for repairs, rsfitttofrJ'J 
for landing and reshipping the cargo. On tbe^ 
July 1861 a cause of bottomry was instituted al"!*^ 
the ship and freight, and on the 18th July a etoio f 
necessaries was instituted. The proceedings wost 00 * 
the bottomry suit, and the ship was sold, snd tlM^f* 
ceeds, amounting to 2520A, were brought iotov* 
^Ttfyary* No appearance was girsn on behalf of b" 
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I ; and ia troth th« quettioa «t pratent raised is, 
of tlie two fMutiMi the bottomry bondholders or 
imanU for neoessartet, shall be entitled to the 
is in the registry. The ship has been sold at 
(tance of the bottomiy bondholder. Tiie court 
decrees such sales until it has satisfied itself bj 
I of the bond that it is prima fade ralid ; that 
i&ljr executed, and with maritime risk. True it 
tt a bond ^md Jade valid maj be proved 
. in law ; but if it is apparently regular and 
posed bj owners of ship, freight, or cargo, the 
>ronounGes for it, and decrees payment oat of the 
is if they have been brought into the registry. 
icars to me quite dear tliat in this case the 
ry bondholder had prima /ode a title which 
»t been questioned by ship, freight, or cargo, 
f Uus is so, who has a right to deny or question 
Le of the bottomry bondholder ? T«» this I think 
Bwer is, every person who can clearly show that 
IS an ioterest in the proceeds, an interest to 
the daim of the bottomry bondholder is adverse, 
might be many such ; for instance, a claim of a 
iry bondholder of a more recent date, a claim for 
or damage. Generally speaking, of course the deft, 
owner of the ship, or the freight, or the cargo, 
h no doubt, if they fail to defend, any person 
I dearly an interest might intervene. I am 
Dion that in this case the bottomry bondholder 
S first commenced proceedings, and caused the 

be sold, and the proceeds to be brought in, and 
S shown a prima fade title, which, unquestioned 
( owner of the property, wuuld have eu titled him 
lyment out of the proceeds, has a right, 

1 his title is questioned, to require that any 
1 daiming an interest shall prove that 
It before he ia called upon to maintain 
defend his own daim. I therefore think 
t woold have been competent to the bottomry 
older in this case merely to have pleaded, ** I have 
I a primd/ade title unquoHtioned by the owners; 
ou the daimant for necessaries show your prima 
title before by proof of extrinsic circumstances 
ire permitted to question the validity of any 
nry bond.** Indeed, I more than doubt even 

was necessary. I think that if the bottomry 
older had been simply constituted a defendant, he 
1^ shown a primA facie case to be paid out of the 
ds, if the bond sued upon were not proved 
1 by extrinsic circumstances, would have hud a 
to have called upon the claimant for necessaries 
re proved his case as if his daim had been 
Bd by the owner of the ship. Before any question 
the validity of the bottomry bond can be the 
t o& inquiry, I must decide whether the claimant 
Dessaries can establish his case ; and assuming 
I, whether he is or is not entitled to priority of 
sot as against the bottomry bond. Assuming 
he money advanced at Malaga was to defray tlie 
ae of repairs and artides correctly denominated 
taries, and that such advance was the supplying 
assaries within the meaning of the 3 & 4 Vict. c. 65, 
las the court by virtue of that statute power to 
the ship answerable for such advance ? I think it 
lible to maintain that the words '* in the bo<iy of a 
^ or upon the high seas '* involve necessaries fur- 
in a foreign port ; nor do I see any expression 
irbich I could infer that a foreign port was in- 
; and there are strong reasons for concluding 
le Legislatore never intended to legislate for ne- 
as furnished in a foreign port. I thing it mani- 
*om the Aet it«elf that British interests were 
iplated. "Furnished within the body of a 
•*' This expression directly points to a British 
t ; nor is that inference destroyed by the words 
** on the high seas,** for it is notorious that on 
«t of this kingdom necessaries are constantly so 



furnished. I am of opinion that this case is not within 
the statute 3 & 4 Vict. c. 65. The next step to con- 
aider is, whether the court can entertain the daim under 
the statute of 1861 ; and the question is, whether the 
statute of 1861 applies to both foreign, British aiid 
British colonial ships, or to British and colonial 8hips 
only. The 5th section is in these words : ** The Court 
of Admiralty shall have jurisdiction over any claim fur 
necessaries supplied to any ship elsewhere than in 
the port to which the ship belongs.** At first «ight 
this enactment would appear to embrace all ships 
British or foreign. But what is the meaning of the 
words, ** elsewhere than in the port to which the 
ship belongs? '* Can these words have any meaning 
as regards foreign ships ? What, if this section refers 
to foreign ships, can the British Parliament have meant 
by that exception ? What would it matter, in a British 
view, whether the necessaries were furnished in ono 
foreign port or another ? I can discover no reason. 
As regards Britbh and colonial ships the reason for 
this exception is not very clear; I can do little more 
than conjecture that thd reason is that such debts most 
have been contracted npon personal credit, and that the 
recovery therefore was more easy. Then follows the proviso 
that the court shall not have jurisdiction if the owner 
or part owner ia domiciled in England or Walea. I 
cannot believe that the Legislature contemplated tho 
very rare case of the foreign owner of a foreign ship 
being domidled in England or Walea. I think that 
this proviso points to the owners of British and 
colonial ships, and having regard to the improbability 
of the British Parliament legislating for the transac- 
tions of foreigners in foreign ports, I must hold that 
the daimant for neceaaariea cannot maintain hia caae 
under the 5th aection of thia atatute. It ia contencied 
that, aa part of the expenaes inciirred related to the 
repairing of the ship, the court haa jurisdiction under 
the 4th aection ; and I admit that, prim&fade, the 
worda of it might indude thia caae ; but I am of 
opinion, looking to the whole of the atamte, that it 
does not compiiae the repair of foreign ahipa in foreign 
porta. In my judgment, the court haa no jurisdiction 
under either atatute to entertain a claim for necessaries 
supplied to a foreign ship in a foreign port. But I 
may add, that if I had such jurisdiction I could not 
consider this a daim for necessaries within the mean- 
ing of the Act The necessaries were supplied not 
by Mr. Harper, the pit., but by other persons. These 
persona were paid off by Messrs. Pablo, Parlade and 
Co. ; and then Mr. Unrper paid off Messrs. Pablo, 
Parlade and Co. Under these circumstances Mr. 
Harper could not make a claim aa having aupplied 
necessariee. Thia ia eatabliahed by the cases quoted 
on behalf of the interveners. 



June 30 aful July 10 and II, 1863. 
The Lix)td*s, otherwise Ska Queen. 
Collition — Compulsory pilotage— Ship employed in 
the coasting trade — The Merchant Shipping Act 
1854 (17 ^ 18 Vict. o. 104), s. 379. 
A foreign-going vessel casually employed in taking a 
cargo from Liverpool to London is not a " ship 
employed in the coasting trade of the United King- 
domr untMn the meaning of the Merchant Skipping 
Act 1854, f. 379, and ther^ore iphUe so employed 
is compeUMe to take a piloL 
This was a cauae of damage brought by the brig 
Jo/tnMowlemt against the atet^mer Lloyd's (sobaequently 
called the Sea Queen)^ in reapect of a collision which 
took place in the ChanneL The Court, assisted by 
Trinity Maatera, was of opinion that the steamer was 
alone to bUme for the collisioD, and the question nov 
for the coDsiderstion of the oourt was, whether hmt 
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owners were ezonente'i from blame bj reason that a 
dnlj licensed pilot was on board and in charge of the 
▼essel at the time of the collision, and that such pilot 
was taken on board under compnlsion of law. 

It appeared that the steamer having been bniltat 
Hartlepool, had made several foreign voyages, and on 
the occasion in question was on a voyage with a cargo 
from Liverpool to London, whence she was advertised 
to sail for Matamoras, and that off Dungeness, and 
prior to the collision, she had taken on board a duly 
licensed pilot, who was in charge at the time. 

Breit, Q.C. and Clarkton appeared for the owners 
of the steamer, and in support of the compnlsion. 

DeanCf Q.C. and Lushington contra. 

The following are the sections of Acts of Parliament 
and the oases relied upon in argument and referred to 
in the judgment: — 

The Merchant Shipping Act 1854, 8. 379.— *' The 
following ships, when not carrying passengers, shall be 
oxempied from compulsory pilotage in the London dis- 
trict and in the Trinity-house outport districts; that is 
to say, ships employed in the coastings of the United 
Kingdom. . . ." 

52 Geo. 3, c. 29, ss. 2 & 34; 
7& 8 Vict. c. 112, s. 26; 
8&9 Vict. c. 88, s. 13; 

12 & 13 Vict. c. 29. s. 2; 

13 & 14 Vict. c. 93, s. 9 ; 
14&15 Vict. c. 96,8. 15. 
The Agricda, 2 W. Rob. 10; 

Davison v. Mekkibm, 3 Brod. & Ring. 112. 
Dr. LusHiNOTON. — The qnestiou is, whether a 
▼essel ordinarily occupied in foreign trade going from 
Liverpool to London in order to sail from London on 
such foreign trade without passengers, but having on 
board a cargo shipped at Liverpool and deliverable at 
London, is by reason of that cargo to be held "a 
ship employed in the coasting trade of the United 
Kingdom " within the meaning of the 379th section of 
the Merchant Shipping Act, and as such to be exempt 
from the rule of compulsory pilotage. I have already 
decided in The Agricokiy 2 W. Rob. 10, that a vessel 
making a similar voyage without a cargo and in ballast 
is not a ship employed in the coasting trade. 1 do 
not see how the fact that a vessel has a cargo on 
board should make any difference. Are the master and 
crew because they have a cargo more likely to be compe- 
tent to navigate the vessel themselves without the aid of 
a qualified pilot ? I am of opinion therefore that the 
Sea Queen was not ** a ship employed in the coasting 
trade,'* that she was compellable to take a pilot, and 
that she cannot be made answerable for the damages 
occasioned by the fault of the pilot in charge of the 
vessel at the time of the collision. 



Tuetdajff Jvly 14, 1863. 
The Danzig. 
Non-delivery of part of cargo — Jurisdiction — 
Admiralty Court Act 1861, «. 6. 
Subject to the other conditions set forth in the 
Admiralty Court Act 1861, «. 6, the High Court of 
Admiralty has, by that section, jurisdiction in a 
claim for non-delivery of part of cargo shipped on 
hoard a vessel that has arrived in this country. 
This was an action against the Danzig and her 
owners by the consignees of a cargo of timber shipped 
on board the Danzig at the port of Danzig for delivery 
at Hull. There had been, as alleged by the pits., a 
short delivery as to part of the cargo comprised in tiie 
bill of lading. 

The answer pleaded, amongst other matters, that if 
there bad been short delivery, the goods, in respect of 
which the claim was made, hud not beeu ^^ cuiWd lulo 



a port in Enfrland or Wales** within the meanhig of the 
Admiralty Court Act 1861, 8. 6, and that the oout 
had therefore no jurisdiction. 

Lopes, for the pits., moved to expaoge ao much of 
the answer (the 4th article) as contained the above- 
mentioned averment. 

r. Lushington for the defls. in support of the aver* 
ment 

Dr. LusHnfOTOif.— The oon&tmetion claimed by tbr 
deft, would, in the majority of cases, denude tbt 
statutory provision of its effieaey. I think that the 
remedy given by this section againat a ▼easel, the 
owner of which is not domidled in England or Waki, 
is open to a consignee in the case of hia goods not 
being duly deliTer^, subject only to tbia con^ioo, 
that the ship in which the goods were agreed to be 
carried, and on which they were shipped, reaches a 
English port without the goods having been transbippil 
In the case of the Ironsides this oondition was sot 
satisfied. The 4th article of the defk.*8 anawer moit bt 
expunged. 



July U mid il, 1863. 
Thk Robbbt Pow. 
Misconduct of steam-tug — Consequential iamagt tt 

vessel in tow — JuristHction, 
Through the misconduct of a steam-4ug the md 

towed got aground and was damaged: 
Held, that the High Court of Admiralty hadusjsnh 

diction, in a suit brought by the owners of the md 

towed, against the owners of the steam-tug, » rsfflf 

qf such damage. 

The petition in this cause alleged that on the 13tb 
May 1863, the steam-tog Robert Pow was eogifidll ic 
tow the barque lima to Shields, and thenoe to dod: i li 
that the barque had a licensed pilot on board, that bii 
directions were neglected or disregarded by the mt4tf 
of the steam- tog, and that in consequence thertoi tb» 
barque got aground in the Tyne, and snfftred tbt 
damage in respect of which the oanse bad btf 
instituted. 

Clarkson, for deft., moved to reject the petitios.— 
The court's jurisdiction, if any, is given by 3 & 4 Vict 
c. 65, s. 6, or the Admiralty Court Act 1861, M 
neither of these enactments contemplates thepfeMDtefta 

Lushington in support of the petition. — A stem^ 
is liable to the vessel in tow for damage oecsaiosid \f 
the vessel to any other ship : 

The Ualvina, 6 L. T. Rep. X. S. 369; 
The Julia, 1 Lush. 224. 
The owners of a tug may sue in this conrt for tevHV 
and it would therefore be inequitable not to ilb*^ 
corresponding right to the owners of the venel toi^ 
to sue in respect of any misconduct of the •(•^'^ 
in performing the services for which she has aiigbta 
action in this court. 

Dr. Lushington. — The court oould have ao j^ 
diction in this matter except by the statute; aodl* 
of opinion that none is conferred by either d ^ 
statutes on which reliance has been placed. T^ 
expression in the 3 & 4 Vict o. 65, a. 6, ^daaugii 
received by any ship,*' and the expression is thti| 
Vict, c 10, s. 7, '* damage done by any ship^" 
refer to damage the result of oolliaion with 
vessel. Here there was no collision, and the 
in the former Act, ** claims in the natnre of toffif^ 
means claims for towage rendered, not dains bj tbt 
ship towed against the tug and her owner fak^^ 
contract. I dismiss this petition with 
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RT OF COMMON BENCH. 

•y ^y. M\TT> and Limlkt Smitii, Esqrs., 
Barrinters-at-l^iw. 



Xov. 7 and 13, 1863. 

Booth v, Gair. 

insurance — Average lost — Liability of 
underwriter, 

e policy of insurance free of " average 
underwriter is not liable^ m case of an 
ns^foT expenses incurred in surveying and 
\ng the goods at a port of distress^ or in 
'the extra freight in and ^out forwarding 
to the port of destination. Nor can any 
pay those expenses make him liable. 
a case stated for the opicion of the conrt 
idings under the G. L. P. A. 1852. 
is consignee and owner of 118 boxes of 
1 were shipped on board the ship Plan' 
^ew York, which vessel waa boand for 

on the 15th Jan. 1862 insured the said 
policy which contained a clause that in 
loss or misfortane it should be lawful to the 
lir factors, servants and assigns, to sue, 
travel for, in and about the defence, safe- 
icovery of the said goods and merchandise 
:., or anj part thereof, without prejudice 
'ance, to the charges whereof the assurers, 
ibnto each one according to the rate and 
his sum assured. The policj was also 
'ee from average unless general or the ship 
*anded, or burnt The Plantagenst sailed 
'ork on the 11th Jan. 1862, in due prose- 
er voyage, but met with heavy gales and 
rked and strained very much, and leaked 
■quire all hands at the pumps, notwith- 
ich the water gained on the pumps, and 
servation of the ship and cargo she bore 
9 21st to Bermuda as a port of refuge, 
came to anchor on the 1st Feb. follow- 

ship, arrived at Bermuda, and under the 
competent surveyors, the cargo was dis- 
i on a careful examination of the ship it 
ihat she was so badly damaged that she 
be repaired at Bermuda, at an expense 
;r value when repaired, and the vessel was 

condemned to be sold. Surveys were 
ipon the cargo in order to ascertain its 
> determine what should be sent on and 

be sold, parts of it, including a portion of 
;he 8u)>ject of this case, were found to 

damaged for reshipment and were sold by 
f the surveyors, and the remainder, inclnd- 
duder of the bacon, the subject of this case, 
>ped on board two vessels, the Magnet and 
r Liverpool, at which port it afterwards 

ion of the bacon so sent on was partially 

the perils insured against. 

itted that all the above acts were proper 

sircumstances. The expense of traobhip- 

part of the bicon so shipped and the 
he Magnet and Surprise exceed the freight 
preed to be paid to the Planiagenet by 
, which sum the plL had paid, 
house rent at Bermuda for the whole cargo 
I of 246/. 14«. Sd,t a proportion of which, 
1 of 10/. 6«. Sd^ has been paid by the 
»ect of his bacon, of which amount part, 

6d,f was so paid in respect of the part of 
cnii so itent forward by the Magnet and 
id 3/. I0s.f the remainder thereof, in respect 
AB. Cai. 



of the part of the said bacon so sold as aforesaid ; 
the expenses of the surveys held upon the cargo at 
Bermuda in order to ascertain its state and to de- 
termine what should be sent on and what sold 
amounted to the sum of 8/. 14«. Oc/., a proportion 
of which, viz. the sum of 7« , the pit. has paid in 
respect of the said bncon sent forward by the Magnet 
and Surprise as aforesaid, and 2d. in respect of 
the part sold as aforesaid. The sum of 16/. 8«. 
was aUo paid at Bermuda for cooperage of the goods 
reshipped, a proportion of which, viz. the sum of 
Ids., the pit. has paid in respect of the said bacon, of 
which sum of 13«. part. viz. the $um of 12«. 9(/., was 
so paid in respect of the part of the said bacon so 
sent forward as aforesaid, and 3(/. in respect of the 
bacon so sold as aforesaid. 

It is admitted that there was no constmctive total 
loss of the bacon. 

The pit. seeks to recover from the deft, under the 
said policy the difference between the amount of the 
freight by the Plantagenet and the sum total of the 
freight by the Magnet and Surprise and the tran- 
shipping charges, viz. 1/. 12«. 7</., and also a pro- 
portion of the other three items of expense in- 
curred in respect of the cargo by reason of the 
vessel putting into Bermuda, and the transferment of 
the ctrgo. 

It is also admitted that down to the date of the 
policy in this case it was the custom of underwriters 
to pay charges on cargo of the nature of the items 
the subject of this case, except cooperage, under policies 
in the form of the policy in this case, under the name 
of " particular charges." 

The deft, contends that under the clause in the 
margin of the policy, " warranted free from average 
unless general or the ship be stranded, sunk, or 
burnt,*' the Plantagenet not having been stranded, 
sunk, or burnt, and it being further admitted for the 
purpose of this case that none of the above items of 
claim are general average charges, he is not liable for 
any of the items sought to be recovered by the 
pit. 

The pit. contends that under the above circumstances 
the amounts so claimed by him are not within the 
warranty by the said clause, but that the deft, is liable 
to moke them good. 

The court is to be allowed to draw inferences 
of fact in the same way as a jury would, and 
the questions for their opinion are : 1. Whether 
the before-mentioned four items, or any part and 
which of them, are within the said warranty clause 
of the said policy. 2. Wliether the pit. is, under 
the circumstances of the case, entitled to recover the 
said four items, or any and which of them, from the 
deft. 

Quain for the pit. — I contend that there may be a 
total loss in two ways ; namely, a constructive total 
loss of part, or an actual total loss of part. It may 
be said that the loss at Bermuda determined . the 
underwriters' liability, but I apprehend that that is not 
so, for after that there might be a total loss for which 
the underwriters* would bs liable. This cargo being 
perishable might have become bad and good for nothing, 
and then there would hare been a total loss : 

^Rouse v. SaLadory 3 Bing. 266. 
[Mellish, — The goods were in no rifk of total loss at 
the time the expenses were incurred.] If a cargo was 
sent on shore for the purpose of transhipment to its 
port of destination, and was destroyed when on shore, 
surely that would be within the policy, though it was 
not subject to sea risk at the time. A constructive total 
loss of the goods sent on- appears on the face of the 
case ; and as all the expenses incurred reUts to tbs 
part sent on, the pit. Is entitlad to rsoortr t' 
llAvie V. JansoH, 12 East, 655.) He also ctt/sA 
RaUi r. Jonsoii, 25 L, J. SOO, Q. B. ; 
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Sk^lftam T. TkonUon, 9 A & S. 314 ; 

JSsfeMo T. Gwmey, 11 C. B. 176 ; 

Great India and Pemntula RaUwag Compam^ r. 
Saunden^ 31 L. J. 206, Q. B. ; 6 L. T. Bep. 
N.S. 297. 

Phillips on Insnrsnce. 
MetHth, Q. C. (CoAsfi with him) for the deft— 
The question is, were these expenses inonrred for th^ 
benefit of the nnderwriters or shipowners? It is cleat 
thst thej were incnrred for the benefit of the sbip- 
jwncn, end the csie of the Grtai India and Penintuh 
▼. Samden is expreeslj in point, the onlj difference 
liting, thst in thst «sBe the ship pnt into the prirt 
ftem which die ssiled. If the goods hsd been sold it 
Bermnds, it wonld hs?e been for the benefit of tint 
underwriters, hot the sending them on msde it « 
benefit to the shipowners. "Die expenses for which 
the nnderwriters wonld be liable wonld be for the 
MTing the ship, and not the goods onlj, and the master, 
in sendmg the goods on, is acting as the sgent of 
the assured. If tiie expense of transhipment to port of 
^Mination exceeds the original freight, the tranship- 
ment would be for the owner of the goods, snd not for 
the shipowners; and if the expense exceeds the originil 
Ikeight it wonld be a constmotire total loss : (^Roteft^ 
▼• Gumeift 11 C. B. 176.) If, howerer, the nnder- 
writers were liable for arerage, then thej might h^wt 
been liable to some extent for these expenses, as tbej 
were to some degree eansed bj perils of the sea. Thtj 
^80 referred to 

2 Emerigon on nsnranoe, c 17 ; 

Edie T. East India Company, I Wm. Bl. 292. 
Qmomi, in replj, contended that the case of lh« 
Great India and Penintula r. Samder§ was distin- 
gnishable from the present one, as in the former cue 
the goods were not perishable. 

Eels, C. J. — In this case the aotion was on a 
poli«!7 firom New York to London on a oargo of bacoti, 
containing a dense ^^ warranted free from aTera^e 
unless general, or the ship is stranded, snnk, or 
bttcned,** and other nsnal terms. In the course of the 
"vsjege there was a constmctiTe total loss of ihe ship ^ 
but Sub oargo wss landed in oommon course and wan- 
bonsed. A portion was found worthlees, but the 
residue was sent to LiTerpool, and in doe course arrived 
Mfely. The pit claimed from the underwriters th« 
•xpeoses incidental to this transhipment of the car^ ; 
and although he admitted that the law must be taken, 
for the purpoees of his p r ese n t argument, to be cor^ 
TCotlj Udd down in the esse of the Greai India and 
P m rnuu l a RaHioa^ Campanjf t. Samndtn ; and, 
although under the drenmstances of the case, the w:ir- 
lanty exempted the underwriters from liabUitj for ah 
ordioaiy aTorage loss, yet the assured might reoorer 
under the danss authorising the sssured to labour 
for the safetj of the cargo and charge the expenses, 
inasmuch as thej were inonrred to prerent a toul 
loss. The pit in this action contended that the cir - 
onmstsnces here made a distinction snd gave the 
anured a right to recover under the last-mentioned 
dause. But we are nnable to find any snbstsntisl dis- 
tinction between the two cases. There tibe goods were 
iron returned to the sssured at theport of loading in 
an undamaged state and sent on bj than ; here tliej 
were perishable goods landed at a port en the tojage ia 
« dainaged state and sent on by the msster. What tbe 
flsaster did hi this esse was in the disohsrge of h\^ 
duty in the ordiaaiy ooorse, and there was no peril 
«naUng the resldne a total loss from whidi the uoder- 
writer was sared by the expenses in question. There 
"wat BO other peril than such as is dways attendant on 
St tmMUpment of goods by a voyage in common course. 
If the asmred intended to confine the warranty to pfir- 
tid less from damage to the canto, and to make tb& 
— dtf writen liaUe for exptniesoC \t«Qi3D&^tn«at^ nv^ 



are of opinion that this poli^ does not tipi 
intention. Thersfom there will be jodgoM 
deft. JftdfpMKifr 



Friday, Nov. 13, 1863. 

WhITB AED OTHBB8 9. PHILLIFS A! 



Obikmctum ia naviffabU Wrer— Dafjr of 

The d^. were poteeeeed of a wharf en tk» 
the river Thamee, and of a eamptked i 
been placed there bfthe ieeeort o/thtdej 
the d^e, came to ocenpif the wharf, for tk 
of nu m Ua mi ng a vnfieieat dtplh of m 
The cawgukod woe plaeed between high 
water marhe, and at high water it wot e 
the water and concealed from vime. I 
unnenal and improper conetnetien en 
repair mtf dat ^ er oae to pereone aarii 
river or oomiag to the wharf, Thm 
bnog or s^fnal to warn $ueh perpm 
exietence qf the c amp §hed daring Ik 
Iff the <fay whom it teas eeoered iy 
The plu: barge coming fs the wha^ 
water for the pmrpoee of loading a 
marble, eank with the tide, and cameiek 
with C&s campehed and wae v^wred, 
eervante, wha were mavi g at mg the bary 
hnow of the eanetence of the omnpAed, 
knew that it wae oat of repair and daeg 
had repaired it inegiaentlg before the oc 
repaired it t/ter the meeident: 

Held, that the above JaaU ehowed a breoA 
thepart of d^., and thai thog werebom 
keep the campehed in proper rep>air,see 
dangercat,or to give proper mo tic e andi 
precautione to prevent aeeideat to pereem 
the river or coming to the wharf: 

Held, altOfper Erie, C. J,f B^ and Ke 

Dedsra^n : For that the defts. befbn, 
after the happenmg of the damage herein 
iioned were in poMession of and had Um 
management of a certain wbazf on the I 
certain navigable tidd river, to wit, thi 
eommooly odled and known as the 6t Bri 
and whioh sdd wharf was used by the de 
reception thereat of the barges and goo 
tomers in the deflfcs.' trads of wharfinger 
sdd navigable river was the usad sad 
means of approach to the sdd wharf for i 
snd goods, snd the)defts. bebg in the posses 
having the csre snd msnsgement of the sd 
sforesdd, wrongfully and negligently ereetei 
to be erected or kept ereoted in the bed < 
river, and doee against the wall of the i 
and adjoining the ssid navigable river, snd 
the ground at the outside baee of the n 
certdn campehed or mass of piles stsse 
and in such msnner ss that the same wm t 
of high tide on the sdd river covered with 
conceded and out of view, and in sadi s f 
st such s depth thst veeeds snd barges ceas 
lying doni^ide tbe sdd wharf at hi^ < 
neceesarily be and were in danger (boIms t 
navigating and directing the same had H 
sdd csmpahed or mass of piles so lying 
there) of striking and bang dadied epim 
at the faU of tbe tid^ and thereby efbs 
injured and damaged ; of all which prenisa 
dways had due notice, and could, nngbt a* 
have done their duty ^erdn ; yet they soiat 
mitted tbe said campebed and mass ef ySa 
^«mtinue at the time of high tide whoUyi 
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led and out of view, and in such a potition and 
rh a depth aa aforeMid, and the same did con- 
irhollj ootered and concealed and out of Tiew, 
1 aoch a position and at snch a depth aa 
lid, without the defts. taking or cansing 
3 taken anj proper care or precaution in 
behalf, and without using or causing to be 
any proper means to prevent or guard 
t the said danger, or wherebj the said danger 
be prerented or guarded against to Tessels, 
<>r barges at high tide coming to or Ijing 
lide the said wharf, or without putting or 
If to be put or placed near the said campshed 
kss of piles any proper or sufficient buoj or 
sufficient mark or signal to give due notice or 
ng of the said danger. And the pits, further 
lat whilst the said campshed or mass of piles was 
lued to be so covered or concealed as aforesaid 
ut any proper or sufficient buoj or other proper 
Sdent signal, or anj other due and proper means 
used to give notice or warning of the said 
!r, and whilst the said campshed or mass of piles 
be said wharf and wall were in the possession 
control of the defts., the pits, were lawfully 
■ed of a certain barge with certain goods of the 
m board thereof, which was then lawfully navi- 
l the said river under the care, direction and 
;ement of certain mariners and servants in that 
' of the pits., and the pits, by the permission and 
request of the defts., just before the time when, 
'or reward and payment to them the defts. 
H the s<tid barge with the said goods on board 
ir said mariners and servants unto and alongside 
id wharf of the defts. at high tide for the pnr- 
di loading there as customers of the defts. as 
rharfingers a certain cargo on the said barge, 
e said barge being then so brought and at the 
f high tide lying alongside the said wharf, and 
ts. and the said mariners and servants of the 
ot having any knowledge or sufficient means of 
»dge of the said danger, and no due or proper 
«ing taken by the defts. to guard against the 
and the pits, by their said mariners and servants 
aving lawful occasion, and being directed by the 
for the purpose aforesaid, to place and moor and 
p placed and moored their said barge at such 
tide with the said goodn of the pits, on board 
liately over the place where the said campshed 
SB of piles so lay covered and concealed as 
aid, the pits, by their said mariners 
errants did then at such l)igh tide place and 
their said barge immediately over the said place, 
spt it so placed and moored ; and thereby after- 
, and by means of the premises and of the said 
odnct, omission and neglect of the defts., and 
at any neglect or default of the pits., or their said 
era and servants, the said barge, whilst the said 
tbed or mass of piles, and the said wharf and 
were respectively in the possession and control of 
efts., at and by reason of the fall of the tide, 
(with great force and violence upon and against 
ud campshed or mass of piles, whereby the barge 
I over and was swamped and stove in, and the 
nods of the pits, greatly injured, and the pita 
•d great expense in clearing' the water from the 
**rge, and in surveying and repairing the damage 
the same, and in recovering and repairing the 
>od8 of the pits., and the pits, lost the use of the 
«ge for a long time, and the freight and profits 
Uiey might have derived therefrom ; and the 
kundOOL 

• : — 1. Net guilty. 8. Denial that defts. erected 
ilpdied, or kept it erected. 3. That defts. had 
Io0 n allaged. 4. That pita, did not bring the 
o tb* wbaif at high tide for the purpoM alleged, 
fc pitii bad due and timely notice of the ounp- 



shed and the danger arising therefrom. 6. That pits, 
had not lawful occasion and were not directed by defts. 
to moor the barge as alleged. Issue. 

At the trial before Erie, C. J. at the sittings in Middle- 
sex after Trinity Term last, the pits, proved the material 
allegations contained in the declaration. With respect 
to the ownership of the campshed, it was proved that 
it had been erected by the defts.* lesMCS, who had 
preceded them in the occupation of the wharf. A camp- 
shed in its ordinary construction consists of a platform 
of planks supported on piles, carried out from the 
wharf to low-water mark, and then sloped off. The 
campshed in question waa not carried out as far as 
low-water mark, and terminated abruptly. It was 
covered at high-water and completely hidden from 
view, but uncovered at low-water. It waa also out of 
repair, and the attention of the defta. had before the 
accident been drawn to its improper construction and 
to ita requiring repairs; and they had had an estimate 
made of the expense of repairing it, but had refused to 
execute the repairs on the ground that the wharf had 
already cost them a large sum. A hoarding was indeed 
put round the campshed, and some trifling repairs 
done, but the hoarding was swept away by the first 
barge which came to the wharf. The surveyor to the 
Conservators of the Thames, who examined it after the 
aoeident, said that the campshed waa in a dangerous 
condition, and that it had probably escaped his 
notice, owing to its being surrounded by vessels, 
or he would have had it repaired Ly the defts. 
After the accident the defts. did put it into proper 
repair. 

As to the fourth plea it was proved that the barge 
came to the wharf to receive some marble slabs from 
a schooner which was unloading there, and for greater 
convenience the slabs were unloaded from the sdbooner 
on to the wharf, and then the schooner drew back and 
the barge came up to the wharf and the slabs were 
lowered into it by a crane. This was done at high 
water, and as the tide ebbed the barge settled upon the 
campshed and a hole was made in it. From its heeling 
over, the marble slabs were thrown down and injured. 
The defts.* contended at the trial that the pita.' 
lighterman who was in charge of the barge had notice 
of the position of the campshed and of the danger to 
be apprehended from it, and that the accident arose 
from a want of due caro on his part in moorl-s; the 
barge. These were the only two points eventually left to 
the jury, who found them for the pits. A verdict was 
thennpon entered for the pits., the defts. having leave 
to move to enter a verdict for them if the conit should 
be of opinion that the facts stated in the dednration 
and proved at the trial did not show any breach of 
duty on the part of the defts. 

A rule nisi having been obtained accordingly. 

Parrot SeijL and Garth showed cause. — The facts 
proved at the trial showed a breach of duty on the 
part of the defts. If they chose to keep a campshed 
in the bed of the river, they wero bound te keep it in 
such a manner as not to do damage to persons using 
the river : ( White v. Crisp, 10 Ex. 312.) The camp- 
shed was in fact a nuisance. 

iU. Chambers, Q. C. supported the rule. — The 
campshed being pla^ in the bed of the river between 
high and low water mark, the defts. could not legally 
do anything to it without the consent of the Conser- 
vators of the Thames. The barge did not come 
to the wharf aa a customer to the wharf, but us a 
customer to the schooner: (Ckttpman t. Rothweli, 
E. B. & E. 168.) On the general questien of breach 
of duty wero dted : 

Toddr. FVght^ 30 L. J. 21, C.P.; 3 L. T. I^ep. 

N. 8.325; 
Batteoek t. The York, NnKoaUe md JBerwidk 

iZoOM^, lOG. B. 848; 
Mroum t. MaUeU, 5 C. B. 599, 



396 



MABITDIE LAW CASES. 



C. B,] 



SlIANU AND ANOTHER V, GbANT AMD ANOTHEK. 



EuLE| C. J. — I am of opinion that this role shoald 
he discharged. The main question seems to be, 
whether the facts proved at the trial showed a breach 
of datj on the part of the defts. The sabstantive facts 
proved I take to be these : that the defts. bad a wharf 
adjoining a navigable river, and that for the more 
convenient nse of bis wharf thej had deepened the bed 
of the river opposite to it, and had placed a camp- 
shed there to prevent the soil from coming in and 
filling np the excavation which he had made. This 
campshed was not carried ont, in what was shown to 
be the ordinary way, to the low>water mark, and then 
sloped off, but it was carried ont a few feet from the 
wharf and then abruptly terminated. The barge came 
down upon it and was injured. The defts. appear to 
roe to have had the duty cast upon them, either of 
giving notice that the campshed was there, or of taking 
proper care to repair it The campshed bad, it is 
true, been put out by their predecessors; but the defts. 
succeeded to the wharf and to the benefit of the 
campshed. There was evidence that they had the 
control of it, for, at the request of their neighbours, they 
bad had an estimate made of the cost of putting it 
into proper repair, but the repairs had not had done. 
They had, indeed, attempted to repair it, but had done 
80 in an inefficient manner, and there was the subse- 
quent fact that after the accident they had repaired it 
and made it safe. It was clear from this that they 
might have executed the required repairs without in- 
curring the liability adverted to of being treated as 
trespassers by the Thames Ck)nservators. I am there- 
fore of opinion that there was a breach of a private 
doty on the part of the defts. But, on a second 
ground, I am also of opinion that judgment should be 
for the pits. In a navigable river, open to all persons 
to use it when the tide is up, was placed a construe- 
lion making the use of the highway dangerous. Per- 
haps by the custom of the city of London, as has been 
contended, the placing of campsheds in the river is 
not to be considered as a nuisance ; but such a 
privilege, if it exists, can only amount to a privilege 
to place in the river a campshed kept in proper re- 
pair, and duly guarded to prevent accidents to the 
Ijueen's subjects using the highway. On both grounds 
I give my judgment for the pits. It has been said 
that the pits.* barge was at the wharf without profit 
to the defts., and that therefore the pits, could have 
uo greater claim against the defls. for damage sus- 
tained than a private visitor would have against a 
friend, in whose house he was staying, for injuries re- 
ceived in consequence of his premises being dangerons. 
This point was not made at the trial, but it was 
proved that the schooner was there in the ordinary 
course of wharfage business, and was a customer of 
the wharf, and she got permission to draw back and 
let the barge come up and load from the wharf instead 
of loading directly from her. This was a use of 
the wharf in the ordinary course of the wharfage 
business, and the wharfingers are answerable to the 
owners of the barge. 

WiLUAXS, J.— I think that sufficient of the 
allegations contained in the declaration have been 
proved to sustain the action. I do not rest my 
judgment upon the second ground mentioned by 
£ile, C.J., because I think ^t we do not know 
enough of the circumstances of the case to enable us 
to decide that this campshed was a public nuisance. 
It is sufficient to decide the case on the first groand. 
The campshed was 'placed there for the more convenient 
use of the wharf by the owners, and it was kept 
by the defU., and the defts. had so conducted them- 
■elves as to show that they conaidtred themselves 
to be the owners of it. The barge, rinking in the 
ordinary coarse of nature, came into coUinon with the 
rongk part of the campshed. The pits, were not 
«ir«ria of the danger, and the ^tlU. Ufan. 1 t^oak 



that the defts. weie bound to give notii 
persons who came to their wharf in 
course of business, and that if they d( 
they must be responsible for the cooft 
their neglect. 

Btles, J.— I think that judgment sh 
the pits, on both grounds. There isoo 
the evidence that the campshed was impi 
structed, that it was out of repair, tbit i 
its being so was given, and that it was a 
sauce. The schooner was being unloaded a 
and part of its cargo discharged into the Ur 
the medium of the wharf; so that the b&rg 
at the request of the defts., and therefore u 
burden of duty was thrown upon them. 

SIeatinq. J. concurred. Rule du 



Wednesday, Nov, 18, 1863. 

SUAND AND ANOTHER V, G&AKT 
ANOTHER. 

Money paid under a mistake of /act 
of Jading, 

Cotton was shipped at Madras, consi^ta 
/or the pits., mercfiants residing at Lire 
bills of lading expressed the freight to 
rate of 21. 5«. per ton of fifty cvbi 
marytn." The margin contained a 
measurement of the cotton, and cf th 
freight calculated accordingly. On 
of the ship the cotton wcu bonded 
in London, and the pits,* bi-okers 
of the bills of lading to the toharjinger, 
the pits, at LiverpooL The wharji 
ordinary course of business measured th 
sent a note of the measurement to tk 
were the ship*s brokers, one of them & 
owner of the ship. The defls, thereupt 
a freight note, ailculating the freigfu 
the London measurement, which was la 
Madras measurement, and forwarded i 
brokers, who paid the amount and » 
therewith by the pits,, their principal 
having the bills of lading in their pom 
time. After the lapse qf nearly two $t 
settled their accounts with their agen's 
and the mistake was discovered The p 
the defls. for the amount of frag 
The defls, fiad in the meantime settle 
account for the voyage with the owner, 
perfect bona fides on both sides : 
Heldf that the money having been pait 
under a mistake, they were entitled i 
back from the owner of the ship, but i 
defts. the ship*s brokers. 
Money paid. Plea, never indebled. 
The action was brought to recover 88/. 
freight alleged to have been paid by tb 
defts. under a mistake of fact At tli 
Erie, C J., at the sittinga in London after 1 
facta proved were as foUows : — 

The pits, were merchants at liverpooL 
J. and B. Grant were brokers in Loodo 
them, J. Grant, was sole owner of tb 
which in Jan. 1861 was at Madras, loa^ 
cargo on account of her owner for London 
Co. of Madras shipped on board 700 W 
consigned to London for the plti. 

aed fonr bills of lading iHiieli wtni 
with the esoeption that one was for 1 
the others were for SOO bales eMh. Tki 
•tatedthtfireighttobs*«st tlisnUif' 
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tj cubic feet, u per margin, with primiige and 
ge accustomed/* 

e margin of each bill contained a note of the 
it and measurement of the bales mentioned in the 
Lsd a calculation of the amount of freight parable 
pect thereof, the amounts being 56t 7s. 5^. for 
LOO bales, and 112/. Us. Wd, for each lot 
»0 bales. The aggregate amount of the whole 
Lt payable for the 700 bales was therefore 

12«. 2<L The ship arri?ed in the Victoria 
s in April 1861. The pits.' brokers, Tetlej and 
H)nded the cotton at Cotton's Wbarf, and sent 
V of the bills of lading to the wharfinger and to the 
The wharfinger in the ordinary course of business 
xred the b^les and made ont a note of the 
arement, which he delivered to the defts. the 

brokers. The defts. thereupon, also in the 
uy course of business, made ont a freight-note at 
ft.te of freight mentioned in the bills of lading, 
ing the measurements of the wharfinger. The 
1. measured more in London than it did at Madrns, 
he consequent increase in the amount of freight 
Lated according to the London measurement was 
^, 3d!. The defts. sent the freight-note to the 
brokers, who paid the amount in May 1861, not 
g the bills of lading in their possession at the 

« pits, subsequently credited their brokers 
the amount paid by them, making no objection 
too much freight had been paid. The accounts 
« ship were wound-up for the voyage and settled 
« defts. as ship's brokers with J. Grant, one of 
efts., as ship's owner. 

the end of the year 1862 the pits, sent their 
mt sales to the firm of Shand and Co. at Madras, 
hat firm then pointed out that more freight hid 
paid by the Liverpool house for the cotton than 
Payable according to the calculations in the margins 
e bills of lading. The pits, thereupon claimed a 
Q of the excess from the defts., who refused to 
it, and this action was consequently 
:ht. 

ere was evidence that the entries in the margins of 
ills of lading had been made in accordance with a 
»f the Madras Chamber of Commerce made some 
e years ago for the express purpose of preventing 
isputes which arose from the difference in the 
nrements of cotton before and after the voyage 

India to England. It did not appear that the pits. 
'' of the rule. It was admitted that both the 
and defts. had acted perfectly bondjide through- 

was objected by the defts.* counsel that 
>ngh the pits.' brokers had paid the sum in dis- 
under a mistake of fact, the pits, themselves had 
lone so, they having the bills of lading in their 
sssion at the time. It was also objected that the 
n would not lie against the defts. as ship's 
ers, they having settled their account for the 
ge with their principal, the ship's owner. To this 
objection it was replied that one of the defts. was 
ct the ship's owner, and as such liable to repay 
overpaid freight; and that the record oonld be 
ided by striking ont the name of the other 

rle, C jr. dunected a verdict to be entered for the pits. 

le amount dauned, giving the defts. leave to move to 

: a nonsuit or a vordict for them, the court to have 

ir to amend the record by striking oat the name of 

>f the def te. 

uk, Q,Q. having moved accordingly, 

. SnM, Q.G. showed cause. — It is against equity 

this money ihoiild be retained. At one time it 

issomed, m oonaeqoenoe of a diOmm of Baykyt Jm 

wben then had been laobes on the part of the 

ml lit otM not xecorer it haok, hat th« Mmnder 



view is, that where the person holding the money has 
no right to hold it, the claimant is entitled to 
recover it back, although at the time when he paid it 
he had within his reach the means of knowing that he 
ought not to pay it. The leading case on the subject 
is Kelly V. Solarij 9 M. & W. 54, which is a very 
strong case. It has been followed in 

Toumsendv. Crowdy^ 8 C. B., N. S., 477; 2 L. 
T. Rep. N. S. 537 ; 

Bell V. Gardiner, 4 M. & G. 11 ; 

Holland v. Russtll, 1 B. & S. 424 ; 4 L. T. Rep. 
N. S. 547. 
£t»7{, Q.C. and Sir G. Uonyman supported the rule. 
— The pits, adopted the payment which had been made 
for them by their brokers, and there is no evidence 
that they were ignorant of the entries in the margins 
of the bills of lading which they had in their possession. 
They may not have known the legal effect of the bills ; 
but payment made under a mistaken construction of 
the bills would be made under a mistake of law, and 
not under a mistake of facts, and they would not be 
entitled to recover it back. At any rate R. Grant 
cannot be liable in this action, for he, as broker, had 
discharged himself. If his name is struck out, it must 
be on the terms that he has a moiety of the whole 
costs of the defence. 

By the Court. — Upon the authorities cited the pits, 
are entitled to recover back the money which tljey 
claim from the shipowner, but not from the defts. as 
ship brokers. The name of the deft. R. Grant must 
be struck out of the record, leaving the name of J. 
Grant, the owner of the ship. The deft. R. Grant 
must have his costs, which will be taxed by the master ; 
but it is not necessary for the court to state now 
the principle upon which they will be taxed. 

RuU discharged. 



COTJBT OF aXJEEN'S BENCH. 

Reported by Joiw Tuompson aiid T. W. SAU2a>£BS,.£sqr8.« 
Barrigters-at-Lttw. 

Monday, Nov. 16, 1863. 

Parrt V, Tub Great Ship Coufaxt 

(Limited). 

Judgment and execution — Agreement to stay •pro^ 
ceedingi — Breach of. 

An action having been brought to recover a turn oj 
money, it was agreed that the d^fls, should withdraw 
their plea, and all further proceedings be stayed 
upon the terms (inter alia) tfiai the d^. should 
insure and keep insured a certain ship. The ship 
was accordingly insured for a certain voyage, and 
on tfte expiration of the policy, slips of policies 
Jot other policies were signed, but the policies 
tltemselves were not effected until three days after 
the expiration of the former policy. The plt» 
luxoing signed judgment and issised exectUion for 
his debt on the ground of a breach qf the agret- 
ment: 

Held, that the slips of policies were not a binding 
legal insurance, and that the pU. was entitied to 
retain his judgment. 
This was a rule calling upon the pit to show cause 

why the judgment signed therein and the execu- 
tion issued thereon ^ould not be respectively set 

aside. 
It appeared that the pit. having brought an action 

against the defls. the following agreement was come 

to between them : — 
<*In the Queen's Bench, between Robert Lorton 

Parry, pit, and the Great Ship Oomptnj (Limited) 

defta. 
''We henby oonient that all farther prooeediogs 

herein he itayed, the defti. withdrawing {iMti m 
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for 



53502. (on 
E8 pr»Mnt 



. judgmfnt to be ligned if mortgAf^e 
«Rine terms as to interest adJ iiuarance 
debeotorea, the ineonnce polides to be in 
form) be delivered to the pit. within one ireek, and 
the ooits be paid on taxation and so long as the 
amonnt above mentioned is kept insured. 

"M. N. Lbvbbsok, 
"28th Jnl7 1863. ** Defts.* attorney." 

A policy was then effected for the voyage then con- 
templated, and on the 20th Sept. the ship arrived at 
Liverpool, the existing policy expiring three days after, 
vis. the 23rd. On the 22nd slips of policies were signed 
by the Oriental and General Marine Insnranoe Com- 
pany on the ship for 5000il, and by Lloyd*s for 850il, 
bnt no aetnal policies were tendered to the pit. until 
the 30th, when two policies, one for 5000/., bearing 
date the 27tb, and the other for 350/1, bearing date 
the 24th Sept, were tendered. It further appeared 
that on the 28th the pit. made application by a derk 
to the defts.* secretary for the policies, and was in- 
formed that in consequence of some delays, which were 
explained, they were not obtained, but that they 
should be handed over as soon as received. The pit. 
bad been previously made acquainted with the fact of 
slips of policies having been signed. On the 28th 
Judgment was signed and execution issued, and on the 
following day possession was taken. 

i/. Smithy Q. C. and /. Jf. Morgan showed cause, 
and argued that the judgment and execution were per- 
fectly regular and justified ; for that, as the condition of 
staying proceedings was the keeping of the ship insured, 
that condition was broken by there being no insurance 
-covering the three days from the 23rd to the 27th 
Sept, the slips of policies not being any security in 
themselves, and not having any legal binding effect 
-upon the insurance companies. 

Luth, Q.C., contra, contended that, according to the 
finderstanding of mercantile men, the ship was insured 
as soon as the slips of policies were signed, such docu- 
mente always being treated as an effectual insurance, 
though not perhaps effectual at law. There must be time 
allowed for getting the formal policies made out and 
executed. [Cockbubn, C.J. — That would no doubt 
be if this were merely an agreement to insure ; in such 
a case the slips would first be given and then in due 
time the policies themselves would be delivered ; but 
here the agreement is to keep insured, and there seems 
no reason why the insurance should have not been 
«ffected before.] Even if this be so, the court will in 
the exercise of its equitable jurisdiction give relief 
when it finds that the parties have acted band fide, 
and no damage has resulted. 

Amould on Insurance, p. 95. 

CocKBURN, C.J. — ^I am of opinion that this rule 
should be discharged. We are not called upon to say 
whether this is a handsome or an honourable pro- 
ceeding on the part of the pit, but whether he is 
entitled to retain his judgment Now it appears 
that the pit. brought his action against the defts. to 
recover a debt which was due, and it was agreed that 
judgment and execution should not be enforced on 
oertain terms. These terms were, that the pit should 
be pat in the same position with other mortgagees with 
respect to their debentures, and to deliver certain 
policies of insurance, which insurance is to be kept 
up, and the question is, whether the policy has in fact 
been kept up ? But it appears that upon the original 
policy expiring, several days elapsed before any new 
policy was executed. Certainly ** slips " were signed, 
and no doubt such slips are in the mercantile world 
considered as binding; but still they did not constitute 
a legal obligation. They constituted only an honorary 
obligation, and could not be made available at law. 
The vessel, therefore, was not, correctly speakings 
Jnsared, Id»not know what a oourt of equity might 



-tay ; but, aitdng here in a court of law, we eamet wtf 
^Mt the vessel was legally insured. I see no evidnei 
of bad faith on the part of the pit. to wanant mr 
letting aside the j&dgment It may be a qosstioB, 
whethw or not the plt*s oondoot has been m genuMi 
and liberal as it might have been ; b«t it is quls ekir 
that the agreement has not been fulfiUed, aod thit, 
therefore, the pit is entitled to keep Ins judg- 
ment 

WiOHTXAir, J. — ^The agreement was sbsohitaly te 
keep the vessel insured : this has not besn done. Tbt 
defts. might have taken the nseesaary steps ftr 
(he pnrpoee earlier, and so hsre avoided the difi- 
enlty. 

Blackburv, J.— The agreement is, that jodgsMst 
shall not be signed so long as the ship is kept insBred : 
not that reasonable efforts shall be made to effeet aa 
insnianee, but be absolutely insure*!. It is true, as s 
fact, that the pit has ssstained no damage, and ss 
doubt, if an action had been brought for the defink, 
he would have recovered only nominsl damsfss ; tai 
it seems hard that, such being the case, he sbeold be 
allowed to seise and sell the ship ; but ia a mm 
case of harddiip this court cannot interfere. This ii 
not an abuse in the sense in which that term is ts- 
derstood. There has been no fraud. 

Mbllob, J. — Mr. Lush says this agreement nmt 
be construed according to nereantile usage ; bot that 
is not so, for here an action had been broogfat which is 
stayed upon certain terms being agreed to for ss 
insurance, and we are all agreed that ''kscpsg 
insured " means keeping ** actually insored.** 

Ade discharged. 



ADMIRALTY COT7BT. 

Reported by KoB£nT.\. Piutcilvrd, D.C.L., Ban1ater«t-Ijw. 

Tuesday, June 2, 1863. 

Thb Lovdon. 

Collision — Inevitable accident — Costs. 

Under ordinary eireumstanees vhen it is famd Hnd 

the collision was tlie result of inepitabte floetrfssf, 

the general rule is that no costs are gimtm. 
Collision the result of ineviitdfle accident ; pUs» esn- 

demned in costs, the Court being of opiniom thet 

they mighty b^ore suit brought^ haia asoeriaimi 

how the collision arose. 

This was a suit brought by the owners of the brig 
Hugh against the schooner London and her owncn, 
by reason of a collision which ooenrred between 
the two vessehi on the 19ih Oct. 1862 in Aldboroog^ 
Bay. 

The pits, alleged (amongst other things), thai the 
brig was at anchor in Aldborough Bay, with a bfigbt 
white light hung up on her forestay, the wind blowiag 
a gale from S. W. by S., and that the schooner lanmag 
before the wind came inte collision with her. 

The defts. alleged (amongst other things; that the 
brig was brought up in Aldborough Bay, sad anoheivd 
by bending the starboard anchor on to the port chsis, 
the fluke of the port anchor having previoasly beMi 
broken in consequence of the violence of the w^tbcr; 
that a bright light was fixed in the starboard foie- 
rigging ; that the weather increased in violence, aod sU 
cable was veered away and the end secnred round tl;e 
mast ; that the cable suddenly parted and the scboMKr 
drifted in an unmanagtable condition aod came iata 
collision with the brig ; that as regards the l/mdi» 
and those on board of her the ooHision was in- 
evitable. 

On the 1st May Ust the case was heard befon tbt 
eourt, assbted by Trinity Masters, when the eoort me 
of opinion that the oollisiott was ths ismU sCiwritsU* 
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t qoMtion of ootU was raaarred, and wu 

r Advocate and 2>0(m«, Q.G. for the 

and Clarkmm for the defls. 
}TOir.— The pit haa broaght a mit &r 
It another Tenol, and tbo resnlt— Cb« 
Trinitj Masters ooDcorring with that of 
that the ooUision arose from ineritahlft 
qnestioo now arises, whether or not tb« 

eondemned in the costs arising frotn 
ng. I have eansad inquiries to be made 
' be called the praetioe of the eovt in 
iescription, and it appears from sncli 
the case of the itktermi, 2 W. Bob. S44, 
was made into what was the practii^ 
and that it was tmlj dedared there. 
3ed to giro costs, npon the groond thftt 
practice had been otherwise in cases of 
lent The defts. contend that oost« 
le erent of the snit; if the pit fails, h« 
costs, and the deft in like manner, in 
be nnsncosssfbL I cannot take upon 
iiat such a mle is applicable to cases of 
>Ten if it were the rnle, it is certainljr 
sptions. In the esse of the Ebenezer, 
r. 1118, 1 said: ** In this esse 1 shall 

bat it mnst be nnderstood in these 
most follow the decision ; bat I think 

peculiar drcnmstances in the prssenl 
t, thoogh there was a general rale, yet 
inch a general mle that there was no 

and I considered that the court was 
e, in a cass which did not fall within 
>, to make that exception. Therefore 
>t whateyer that the state of the cade 
der all ordinaiy otrcnmstances, when! 
18 foand to be the nsnlt of ineritabin 
ictice of the conrt has been that no cmh, 

; as it has been eqaallj the practice of 
e were speeisl ciicnmstances in a case, 
e special circumitanoes and condemn 

> costs if the justice of the case t-j 
ere were cases where no costs wer« 
re all special cases, that was where 

> collision in the open ocean, and there 
s as to collisions with other Teasels id 
Mi ; but this is just the esse in which 
le partj who brought the action ought 
.0 consideration the whole of the cir- 
list was the fact ? The eridence none 
was this, that the night in which tfa^ 

was one of the most tempestuous that 
I in that Ticinitj, that there weri^ 
ren resseU lost that night, and the 
n board them were sacSified. Now 
imstsnces so strong was the k priori 
i collision would arise from the tern- 
m neglect, that I think the pit ought 
ened in bringing the action. This ia 
» in which I think the pit was not 
;he action, and therefore I must con* 
a. 

Mts of the motion will follow ? 
Yes. 



turdajf, Xov. 14, 1863. 
FIB Black Diamond. 

teli crating — Englitk and/ormgn 

vessels, 
am-vessel B, 0, sam ike f/run and 
another steamer (the English steam- 



veseel B, D.) diskuU abofid a mile and a Jul^f^ tmeT 
a poiml on ike starboard bow. The A 0. ported. 
The B, D, bspt her oomrse, and at tke last wmnent 
starboarded: 
Held, that the B, 0. ought either to Aawe kept her- 
eomrse, or to haee sloteed antil the predee eOaaiiom- 

the B. 0, imprepeHg ported, and was tk er efi tr e f» * 



The paddle-steamer Baron Otg, 502 teas, from 
Antwerp for London, and the Britl^ screw-steamship 
Black Diaetond, 899 tons, frsm London fisr Sondsr* 
land, came into collision off the Mouse Light, in the 
Thames, about 8. a.m. on the 4th Deo. last 

On behalf of the B&ron Oiy it was rspiesented that 
ahe was steering W. ^ N., carrjing her proper ii^ts^ 
when the white and grsen lights of the Black Diamond 
were eeen nearij ahead, half a point on her starboard 
bow, and about a mile off, whereupon her helm waa 
ported ; that shortlj afterwards, as thered U|^t at the 
Black Diamond did not q^pear, the hehn of &• Boron 
Osg was put harda-pert, and that, when the slupe were 
neariog, he engines were stopped and refwsed, and the 
Black Diamond was hailsd, but that, afe rthel s s s,. 
the Black Dimnond struck the Borwi Otf with 
her stem on the port side before the pad&-bo3^. 
smaahing the red lantern and doing oofidembW 
damage. 

The case on behalf of the jAack Diamond was, that 
she was steering £. ^ N., showing her regnlatiea Ughts^ 
when the masthead light of the Baron Otg was per- 
cetred two to three pointa on her starboard bow, two- 
miles off; that shortlj afterwards the green fight ap- 
peared broader on her starboard bow ; that & kept 
her coorse, bot that the Baron Osg improperlj ported 
her helm and rendered the collision inevitable; and 
that thereupon the helm of the Black Diamond wan 
pnt to starboard to ease the blow, and her eagbe^ 
were atopped, but that, notwithstanding, the Baroi^ 
Osg, with her port paddle-wheel knuckle^ atmck 
the Bladb Diamond on her atarboard beam^ 
knocked in two of her plates, then struck her further 
forward and near her stsihonrd bow, doing great 
damage. 

The witnessss on both sidss were eiamined vioS 



The Court wss assisted bj Oaptaui Bax and Captain 
Arrow. 

Karslake, Q.C. and V. Lttshington appeared for 
the Baron Osg, 

Brett, Q.O. and, E. C, Clarkson for the Bladb 
Diamond, 

Dr. LnsHnroTOK, addressing the Elder Brethren^, 
eaid:— Gentlemen, the moot important part of this esse 
for your consideration is, what occuned npon these- 
reeeels mutaallj mghting each other, and the cironm* 
Uances whiich led to the measnrss which each of them 
idopted at that time. It ia proTod to mj mind, bj^ 
the whole of the ofidence in the case, and bj ths pro- 
duction of the iron plates, that the collision took place- 
bj the Black Diamond striking the Baron Osg with 
her stem. Can joo, from the mode of collision, forn^ 
tnj opinion as to what did occur, or not ? for if the 
<node of collision does not fnmish you with any infbr- 
onation as to the preceding fscts which did occur, it i» 
of Tsry little importance in this case. One of the most 
eesentisl parta of the case it— was the Baron Osg, on 
her own ehowing, to UsBie ? Talcing the Isets at- 
alleged, that, aeoordiog to her own statenient» she dee- 
cried a green and white light about half a point on her 
itarboard bow, distant abont a mile, and that, on so 
deeotying theee green aad white lights, she ported her 
helm, wss she right or was she wrong? The stntntn- 
does not spply at all, and the case nmst be decided an* 
eording to the rale of tbo ten and maritiiM law,. iskUk 
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I take to be to a ceitain extent in accordance with the 
proTisions of the statute, that when two vessels are 
meeting each other nearly end on, each Teasel shall 
port her helm. If the case stood there simplj, I 
should have no difficnltj whaterer ; bat she saw the 
white and saw the green light. Well, then, the ques- 
tion is this — if, seeing a vessel nearly ahead, and seeing 
the green light and the white light, whether that does 
not alter the state of things most materially ; I presume 
not to venture npon that part of the case, upon which 
I am not so competent to gire a judgment as you, 
gentlemen, are; but I should imagine that seeing the 
green and white lights must have afforded information to 
those who saw them that the vessel was passing on, not 
cooung in a direct line, but passing on in the straight 
line in which you would apprehend her to be npon so 
seeing the white and green lights. That is an important 
consideration for you, because we must not weaken 
the role of port helm unless the circumstances are 
sach as to render it perfectly clear to those who are 
condncting the navigation of the seas that following 
that rule is likely to bring on mischief and not to avoid 
it I do not trouble yon with respect to what was done 
afterwards — whether the helm was put to port, hard 
a-port, and the engines stopped and reversed, and so on, 
beoaose I think it all hinges on the first I see no 
leason to say the Baron Oty was to blame in anything 
she did afterwards if she was right in porting hei 
helm. As to the Black Diamond^ her statement is, 
she saw originally the white lights, and then having 
watched, saw the green light, and upon so doing she 
kept her course, and soon afterwards starboarded her 
helm. Was she right or wrong upon her own state- 
ment? That she starboarded is a fact in the case. 
Was she wrong or right upon that measure It is 
useless for me to comment upon that, it is for yon to 
determine. 

After consultation with the Trinity Masters, 
Dr. LusHiNOTON ssud : — The gentlemen with whose 
asnstance I have been favoured are of opinion that the 
Baron Oty was solely to blame for this collision. 
They are of opinion that when the pilot saw this 
▼essel, the Black Diamond, according to their own 
statement, only half a point upon the starboard bow^ 
but at the same time saw the green and white light, ht 
ought either to have kept his course, or ought to have 
slowed until he ascertained the precise situation of the 
other vessel, and not have ported at once without any 
consideration. Decree accordingly. 



Tuesday, Nov, 17, 1863. 
The Eleonore. 
JShUvors arretted a vessel in an action inttitut^d in the 
man o/SOOL The ownert appeared absolutely and 
Jiled, affidavits of valuta and the vessd was imme- 
diately released. The stmt of 10/. vku stdftequently 
awarded by magistrates to the pits, in respect of 
the salvage services. The court condemned the 
Boltfors in the costs of the suit for salvage, and the 
vessel having been eight days under arrest in the 
9uit, in the sum of20L as damages. 
The schooner Eleonore, on the 11th July last, with 
a cargo of nut cakes on board, was lying alongside a 
wharf in the port of Hull and discharging her cargo, 
when a fire broke out in some premises adjoining, 
and the pits.* steam-vessel Harkaway dragged the 
EUonore clear of the conflagration and safely ittoored 
her. 

For these services an action was entered in the snm 
of 800^, and on July 16th the schooner was arrested 
in that action. On July 1 8th an absolute appearance 
wtg entered on behnlf of the owners of the srliooiifr, 
Mad M^dttvits that the schooner and cargo %ei« ^ot\.U 



only S32L having been filed on the 22nd July, the 
pita, on the 24th July withdrew their arrest^ aoi 
offered to pay the defts.* costs then due. The pits. 
rabsequently made a claim for salvage before the 
magistrates at Hull, who awarded them the sum of 10/. 
The defta.* vessel having, owing to their being unaUe 
to obtain bail, remained under arrest from the 16th t> 
the 24th July, the court was now moved that tbe 
pita, be condemned in costs and damages, and affidaTits 
were filed on behalf of the pits., showing that in coo- 
sequence of the detention of the vessel her owners hsA 
lost the snm of SlL \0s. 7d 

V. Lushington appeared for the owners of the 
EUonore, and 

Spiitks for the salvors. 

The Court expressed ita disapprobation of the 
action having been entered in tbe large snm of 800'., 
the vessel and cargo being worth only 832t, and held 
that it was incumbent on the party making tbe axrot 
in such a case to take the proper measures to ssecrtab 
the value of the property, and to be careful not to 
■rrost when the court had no jurisdiction. The Coait 
was clearly of opinion that the pits, were Usble for 
costs and damages in consequence of the iDegai det«!- 
tion, but that the defts.* account of his loss so occa- 
sioned was unsatisfactory. The Conrt considerBd that, 
under the circumstances, the expense of a r^erence to 
the registrar and merchanto to ascertmn the precb« 
amount of loss was unadrisable, and from the proofs 
before the court condemned the pits, in the sum of 
20/. as damages and in coste. 



Tuesday, Nov. 17, 1863. 

The TmoR. 

Wages — Payment to contuf. 

In a suit for wages by foreign seamen, if their cok/k 

intervenes and asks that payment of the wages d^ 

to them be made to him on their behalf, this eouri 

usually grants the applicaticn. 

An action of wages, iu the sum of 700/1, had been 
institutad by the master against the above-named 
vessel belonging to the port of Boston in America. 
and under a decree in the suit the vessel had beci 
sold, and the net proceeds, amounting to 1689/L 17a S^. 
paid into court 

An appearance had been entered on«4ieha]f of tbe 
owners of one-eighth share of tbe vessel, and slso o& 
behalf of the American consul. 

Decme, Q.C. on behalf of the American consul, acd 
upon an affidavit of consent by owners of six-eigbtb 
shares of the vessel, and on the consent of the other 
deft., moved the court to decree that the prooeeds be 
paid to the consul, he undertaking to apportion tbea 
amongst the parties entitled. 

Dr. LusHiNOTOK. — A motion on behalf of a forep 
consul, that the amount claimed in a salt for wages br 
seamen belonging to the country which he represents, 
may be paid to him for their use is, under circumstances 
like the present, granted as of course. If the eonsai 
objecta to the court enteitaining a snit of thb natore 
on behalf of mariners belonging to his country, the 
court always orders that the suit be discontinued ; a&J 
if the consul himself undertakes to do justice betveta 
the parties, the court is always satisfied with this 
assurance, and transfers the matter to him alto- 
gether. 

Uotiam grtsUth 
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UBT OF COMMON BENCH. 

ad bj W. Matd andLnMLST Smith, Esqra., 
Barri0ten-at-Law. 



Nov. 18, 19 and 24, 1863. 
v. Tub Ck>MMERciAL Union Assurance 

Ck>MrANT. 

f inturcmce agahut Jure— Construction — 
Ijfinff in docks with Ubcrty to go into dry 

r vcisd loas insured against fre hy the dejts. 
% policy of insurance^ expressed to be ^ on 
I of th& gteamship Indian Empire, with her 

furniture, and stores on board belonging^ 
a Me Victoria-docks, London^ with liberty 
ito dry dock and light the boiler fires once 
e during tfie currency of the policy.^* There 

dry dock attached to the Victoria-docks, 
■re WM a pontoon dock, called the Thames 
tj'dock, attached to the Victoria-docks, 
'ch repairs ordinarily executed in a dry 
juld be done, but the vessel was too large to 
it. Preventive precautions against fire 
pfianoesfor extinguishing it existed both in 
'icioria docks and the Thames Gratring- 
The vessel was towed Jrom the Victoria- 

the nearest convenient dry dock, her paddle- 
having been taken off in the Victoria- 

in order to enable her to go into the dry 

After completing her repairs in the dry 
nd coming out oj it, she remained moored 

Thames in order that her paddle-wheels 
be replaced. This was according to the 
ry course pursued by shipbuilders, but the 

might have been towed at once to the 
la-docks and hav had her paddle-wheels 
d there, though at a far greater expense, 
issel was burrU at her moorings during the 
cy of the policy, and the defts, disputed 
iabiuty under the policy : 
It the vessel was entitled under the policy to 
>n» the Victoria-docks to a dry dock, and 
ie was covered by the policy whUe proceeding 

returning from the dry dock, but that she 
it covered by the policy while moored in the 
'or a purpose not connected- wi^ the transit 
lock to dock, 

upon a policy of assarance against fire, tried 
le, G. Jm at the sittings in London after 
Term. The verdict was for the pit., with 
damages, the deft, having leave to move to 
onsuit. 

>licy was expressed to be " on the hull of the 
> Indian Empire, with her tackle, famiture 
8 on board belonging, lying in the Victoria- 
indon, with liberty to go into dry dock and 
boiler fires once or twice daring the currency 
)o]icy,'* and the currency of the policy was 

Uth May 1862 to the 14th Aug. 1862. 
is DO dry dock attached to the Victoria-dock, 
e was ft pontoon dock called the Thames 
dock, commanicating with the Victoria- 

which the same repairs coald be done to 
s were ordinarily done in dry docks. The 

1 not go into this dock, but went out of the 
locks, and was towed up the river to a dry dock 
ngleyVdock, and having been there repaired, 
noored to a Government buoy in the river for 
I, in order that her paddle-wheels, w hich had been 
to allow her to go into the dry dock, might be 

While 80 moored the vessel was burnt. 
8. denied their liability under the policy to 
>d damage sustained by the vessel while in 

Mab. Cab. 



The evidence addnced at the trial is carefully 
summed up in the judgment of the court. 

A rule having been obtained by the defts. to enter a 
nonsuit, 

Bovill, Q. C. showed cause. — ^Tha defts. must show 
that the vessel was not in the Victoria-docks at the 
time of the fire, nor in a dry dock, nor going to and 
coming from a dry dock. The jury have found that she 
was burnt while on her way back to the Victoria^ock. 
The vessel was in fact too large to go into the Thames 
Graving-dock, and that dock is not a dry dock, but a 
dock in which vessels are placed on pontoons, and raised 
up out of the water. 

Lush, Q. G., Karslake, Q. G. and Sir G, Honyman 
supported the rule. — The defts.' contention is, finft, 
that the policy only covered the ship while lying in the 
Victoria-dock or in the adjacent Thames Graving- 
dock; secondly, that if this was not so, it covered the 
ship only while in the Victoria- dock or in some dry 
dock ; and thirdly, that assuming the vessel to be pro- 
tected while passing between the Victoria-dock and a 
dry dock, she was not protected while moored in the 
Thames. There was a great difference between dock 
risk and river risk, and the defts. only intended to 
insure against the former. The clause giving liberty 
to go into dry dock was inserted because there is a con- 
siderable difference between the risk in wet dock 
and dry dock. In the Victoria and Thames Graving- 
docks there were peculiar safeguards against fire, and 
appliances for extinguishing fire, which did not exist 
elsewhere. The position of the vessel and the nature 
of the risk to which she was likely to be exposed 
must be regarded in construing the policy : 

Burgess v. Wickham, 8 L. T. Rep. N. S. 47. 

Nov. 24.— Erle, G. J. read tha judgment of the 
court (Erie, G. J., WiUiams and Keiting, JJ.):--Thi8 
was an action on a policy by which the ship was 
insured against loss by fire during three months. The 
ship was .described to be lying in the Victoria-docks, 
with liberty to go into dry dock and light her boiler 
fires once or twice. She was burnt within the three 
months, and the question before us has been, whether, 
at the time she was burnt, she was covered by that 
policy. The circumstances that existed at the time 
the policy was made, relative to its construction, and 
the circumstances attending the loss, relative to the 
application of the construction of the loss, appeared to 
be as follows : — The ship was lying in tlie Victoria- 
docks, and was to be repaired in a dry dock. The 
Thames Graving-dock, in which ships were lifted by 
pontoons, so as to be dry, was adjoining to the Victoria- 
docks, but the width of the ship prevented her from 
going into the pontoon dock. Mr. Lungley's dry dock, 
which was distnnt about two miles up the Tliames 
frum the Victoria- docks, was the nearest that could 
receive the ship conveniently, and, for the purpose of 
entering there, it was necessary to remove the lower 
half of the paddle-wheels. This was done in the 
Victoria-dock, and the parts of the wheels were 
deposited in a barge there, and the ship was towed up 
to Lungley*s dock, and the necessary repairs wtre 
nearly completed there in the course of two months. 
Then the ship was towed down to the Govern men t 
buoys off Deptford, between 600 and 700 yards from 
the Victoria-docks, and moored there for the purpose 
of having the parts of the paddle-wheels replaced there. 
The utmost dispatch was used in pressing this work, 
and it was nearly completed in ten days. While this 
was beuig dono^ other work was in progress in order 
to make the ship fit for sea ; but there was no delay 
on this account, and nothing turned on this work. Then 
the ship was burnt at her moorings. The evidence 
showed that it was usual with the great sbipbailders in 
the Thames for ships of great width, which had taken 
off the half of the paddle-wheels for the purpose of 
going into their dry docks, to lie in the Thames aC^^i^ 
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coming out while the parts of tbe ptddle-irheels 
were bein^ replaced, and that the moorings of the plt.*8 
ship in the river while this process was performed 
was according to the course nsuallj followed by them 
in respect of ships whose paddle-wheels had been in 
like manner and for the same purpose removed. The 
evidence further showed that the plt.*8 ship night 
have been taken back into the Victoria- docks withoat 
being moored in the Thames, and that the paddle- 
wheels might have been replaced in that dock, bat that 
tbe expense of the wurk in thu dock would have been 
four times as great as it was in the riyer. It was 
said that the wurk could be more convenientlj per* 
formed in the Thames than in the dock, but this was 
sot explained to have any meaning beyond the expense. 
The evidence further showed, that in the Victoria-docks 
there were very careful precautions to prerent damage 
by fire, watchmen at all hours, a numerous fire 
brigade always ready, policemen and other servants 
of tbe company trained to the use of the fire-engines, 
and carpentent ready to scuttle a ship on fire, together 
with an ample water supply from stand-pipes in many 
places ; wtiile in the nver, it was said, there were 
only three floating engines placed at considerable dis- 
tances from each other, and that nearly an hour 
•lapsed between the breaking out of the fire and the 
arriral of the first of these engines. There was evi- 
dence that in offices of great importance, such as the 
Sun and thePh«snix,the premium was the same whether 
the ship lay in the river or a dock; but in 'these 
offices tbe same rate had been continued from a far 
distant time, and the defts. objected, with good reason 
as we think, that their rights under their contract 
were not to be afiected by the rights of other parties 
under their contracts with other companies. These 
being the facts, the defts. contended that the ship was 
not covered by the policy at the time of the loss, on 
three grounds — first, because the ship was not lying in 
the Victoria-docks, or in the dry dock adjoining thereto ; 
secondly, because the ship was not in any dock; 
and thirdly, because the ship was not in a dock, 
nor in transit from a dock to a dock, within 
the meaning of the policy. As to the first and 
second grounds the defls. contended that the 
words ** lying in the Victoria- docks, with liberty to 
go into dry dock,** confined the risk to the Victoria- 
docks and the dry dock adjoining thereto, or to the 
Victoria-docks and some other dry dock adjoining 
thereto, and excluded the risk of transit from one dock 
to another. But in respect of those grounds we think 
the defts. failed. As to the first ground, the words of 
the policy do not express that the liberty is confined 
to any particular dry dock ; and although it is probable 
that both parties expected that the pontoon dock would 
be used, and neither party knew that the relative ad- 
measurements of the ship and that dock would prevent 
the adoption of that course, still effect is to be given 
- to the words in their ordinary meaning, and the liberty 
to go into dry dock is unrestricted in its expresnon. 
If the defts. intended to confine the liberty to the 
pontoon dock only, they should have expressed their 
intention more clearly. As to the second ground, if the 
pit. had liberty to revert to any convenient dry dock, we 
think the policy covered the ship while the pit. nsed 
the liberty so given to him thereby. The description 
is in the nature of a condition. The defls. insured for 
three months, provided the ship is in the situation 
mentipned in that policy — that b, in either dock, or in 
the necessary passage from the one to the other. We 
are aware that, under this construction, the pit. would 
be uncovered as to all risk from colliition, or the like, 
in the river, during the transit, and that the defts. 
would take an undefined liability in the river if the 
iplt might choose a dry dock at an undefined distance 
dtrom the Victoria- decks. But, notwithstanding these 
^considerations, we are brought to the coufttmcXVou' 



above stated, and decide against the defts. on the tvo 
first grounds on which they relied. As to the thiid 
ground, above sUted, we tliink the defts. are entitled 
to succee d. We think that tiie ship was not in a dod, 
nor in transit from a dock to a dry dock, within the 
meaning of the policy. We consider that the nik 
contemplated by both parties was substantiallj 
the risk of fire in a dock ; and altkoo^ tLi 
defls. are held, by implication, to have udw- 
taken so much risk in the nrer as ww 
essential for the exercise of the liberty of tnnst 
from dock to dock, yet this risk in the river is limitii 
to that transit, and does not, in our judgment, extend 
to any time during which the ship stopped m tk 
river, not for the purpose of that transit. A fe* 
hours were all that would have been required for tbt 
purpose. Tbe delay of ten days was for the porpan 
of replacing the paddle-wheels, and there was no praf 
that they coold not have been replaced as well f«i the 
ship, although with more expense, in tbe dock wtot 
they were taken off, and where thej were left tiQ tto 
ship returned. The risk in the river appears mseh 
greater than in the dock, by reason of the absenfle «f 
many appliances for security against fire which ««• 
available in the dock. The pit placed mneh relisBCt 
upon the fact above stated, that it was usual wA 
the great shipbuilders, after repairing an^ shijis u 
tbe plU's, to rrplace the paddle-wheels in the rivtr ; tet | 
the question here does not depend on the eonne of i 
business usual with shipbuilders, but on the esolrad 
between these parties. If a ship is prepared for ms 
in the dock of a shipbuilder in all respects, except sill 
the paddle-wheel}, which are of necessity postponed is 
order that the ship may pass out of the dock, it sii^ 
well be the best and cheapest course for tbe ship to b 
at a convenient place in the river to reeeive tkm 
whee^and then proceed on her voyage. Tinwaad 
money would probably be wasted by sending her iati 
another dock ; but, under this contract, the insacssoi 
b confined, by its express terms, to tbe dodc; sad 
although it is extended by implicatioa to tbe neceatsiy 
passage from one dock to tbe other, there is no impUa- 
tion that it should be made to extend to lying in tte 
river for any purpose of repair. The paddle-wfaech 
were not essential for the purpose of moving the sUp 
into the dock ; the same power that brought her to hr 
moorings would have taken her on to dock. Aeoord- 
ing to our construction, the ship was not covered 
unless she passed directly from the one dock to tbi 
other. She did not so pass, but was delayed ten dsji, 
and this delay was not owing to anj cause c e nB ed rf 
witn the passage. It follows, that during those tn 
days the defts. were not liable. Therefore die nk 
for entering a verdict for the defls., or a nonsuit, mstf 
he made absolute. Huk oAeoJs*. 

Attorney for the pit., CoUtriU and Son*. 

Attorneys for the deft, T^loaios and HoOamM. 



COXTRT OF SZOHEdXTSR. 

Reported by F. Baxlst and H. Lbiob, ISagn., Banlslen- 
at-Law. 

Tuesdtt^f Nov. 3, 1863. 
BouTU e. MoHiiULH. 

ChurUr'pariy^Cofutr%etUmof----Warrtmhf or mm 
deiorivtion only — A 1 «l Xp/oycfa, tn Loit^m^ 
Agenft authorUif to bmd his primeipaL 

A charter-party vhu OfUortd mio at New Tort i» 
Amtrica by the pUe^ mer^aeU there, with ^ 
agent of dsJU., who were sft^povnen at Ueerfoti, 
in England^ for a veeeel called the Hannah Easiit^ 
and which was deecribed m the charter-partf, <^ 
in the power of attorney by the omnert to f^ 
agent, a$ ''A 1 British brig Hannah E»te«, 5 

, Uverpooi;* 1000 qwxrtore ofwheeitm 
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to b^earriedby U from New York to GUmceiUr, 
M England, and wort pmt on board. BtU as tie 
veeeel wa$ not of the date A I ai Lloyd's m 
London^ or of any doss at aU tktre when the 
eharter-party was entered into^ the shippers had to 
poff a higher rate of insurance by 262A on the 
aargo, than as if the vessel had been of the doss 
A \ at Lloyd's in London : 
Beldt that there was a warranty by the owner that 
the vessel was dossed as A \ at Lloyds in L^ndon^ 
that the power of attorn^ in this case by the 
owners gave their agent atUhoriiy to enter into a 
charter-party with such an undertaking^ and that 
defU. were liable for the higher rate ^ insurance 
which the shippers had to pay. 
Tb« pits, were mercUanU at Neir York in America, 
mod the defU. sliipownera at LiverpooL The pita. 
iMviDg ao order for 1000 qra. of wheat to be sent from 
Hew York to Gloucester in England, entered into a 
charter-party at New York for a raisel called the 
Mamnah Eaitee, of Li?erpool, of which the defts. were 
owners; the oharter-partj was signed on their behalf 
at New York by one Gilbert Periam as agent for the 
owners under a power of attorney from the defU. for 
that purpose. In the power of attorney the yessel was 
^•scribed as **the British brig Hannah Eastee, of 
JUverpool/* and Periam, the agent of the defts., was 
therein amongst other things thereby authorised by 
them ** from time to time to charter the said brig or to 
omploy the said brig as a general vessel on any royage 
or voyages ; on such terms and in such manner in idl 
rsapocts as our said attorney shall tliink proper/' and 
also to sell their shares in the said brig, &c And 
to entff into and sign, or sign, seal and execute, all 
aach instruments, bills of sale, deeds, and other 
documents as may be necessary for carrying the same 
into effect ; and generally to act for and represent us 
and each of us in all respects in relation to the said 
hrig, her management or sale, as fully in all respects 
ms if we were personally present, and to do all acts, 
matters and things requisite for that purpose, although 
the aame be not specially mentioned,'* && The vessel 
was described in the charUr-party |u " A 1 Br. brig 
Mannah Eastee of Liverpool," and the pits, understood 
this as amounting to a warranty that the ship was of 
the class A 1 in the register kept at Lloyd's in London, 
whereas she was not oT that class, and the consequence 
was, that the merchants fur whom the cargo of wheat 
was shipped declined to take it, whereupon the pits.' 
agent in Bristol, in order to induce thetn to do v>, 
undertook to pay any extra insurance which might 
become payable on the cargo b<fyond the amount which 
would have been payable if the vessel had been of the 
class A 1 in the register kept at Lloyd's in London, 
and he accordingly paid such extra insurance amount- 
ing to 262/. For the recovery of the amount of that 
exira insurance this action was brought. 

Declaration alleged, that in ports beyond the seas, 
to wit, at New York in America, a charter-party was 
made, &&, by and between pits, and deft, by one Gilbert 
Periam, the pits.' agent in that behalf, and therein 
described as agent for the owners of the ship therein 
mentioned ; it then set out the charter-party, dated 6th 
Jnn. 1862, made between G. Periam, ageat for ownen 
of the A 1 British brig Hannah Eastee of Liverpool, 
of the burthen of 212 tons, &o. of the first part, and 
defts. of the other part. It provided for a voyage 
from the port of New York to Gloucester in England, 
that the whole vessel should be at the sole use and 
disposal of the pits, during the voyage, they engaged to 
provide a full and complete cargo of wheat in bulk, 
Sec. (it then continued in the Ukual terms of charter- 
parties). And the pits, averred that they loaded the 
•aid cargo of wheat in bulk at New York, according to 
the charter-party, and performed all things, and all 
Ihiogi hftppoied and existed to enlitl« them to a per- ^ 



formance by the defte. of the said charter-party in 
respect of the matters affcer alleged not to have been 
performed by them. And the plto. say that the said 
terms and words in the said charter-party, that is to 
say, the said words " of the A 1 British brig Hannah 
Eastee of Liverpool,'* were by the pits, and defts. at 
the time of the making of the said charter-party, in- 
tended to meun and did mean, amongst other things, 
that the said brig therein described was of a class 
called and known as A 1 at Lloyd's, and the defts., by 
the said charter-party, warranted that the said vessel 
was of that class. Nevertheless thst the defts. broke 
the said charter- party and the said warranty in this, 
that the said veasel, at the time of the making of the 
said charter-party, or ut any time since, was not of the 
said class, and pits, say that by reason of the premises 
and of the said vessel not being of that class, they 
could not prucnre persons to insure the said cargo 
against damage or loss whilst on board the said vessel 
during the said voysge without psytng extra 
premiums and moneys for such insurance of the 
same, and the pits., in order to procure such 
insurance, were forced and obliged to pay, and did pay, 
divers lvg0 •nvM of money for premiums of in- 
surance to divers persons for insuring the said cargo oa 
board the said vessel from damage or loes during the 
said voyage, and over and beyond the moneys and 
premiums which they otherwise would have had to pay 
for such insurance had the said vessel been of the class 
aforesaid. And defts. at the time of making the 
charter-party had notice and knowledge that the pits, 
would insure the said cargo on board the said veasel 
against damage and loss dnring the said voyage, and 
the pits, were and are by means of the premtssA 
otherwise damaged. 

Second count. — And also for that the defts. falsely 
and fraudulently represented to the pits, that a certain 
vessel called Hannah Eastee was of a dass called and 
known as A 1 at Lloyd's, and thereby they induced and 
persuaded the pits, to make and enter into, and they 
did make and enter into the said charter-party with 
the defts. as in said first count mentioned, and 
thereupon the pits, loaded the said caigo on board the 
said veasel at Hew York aforesaid, to be carried and 
conveyed on freight as in the ssid charter-party men- 
tioned. Nevertheless pits, ssy that, at the time of the 
making the said representation, the said vessel wss not 
of the class aforesaid, as defts. then well knew, and 
by reason of the premises and the falsity of the said 
representotion, plis. were pnt to and incurred and sus- 
tained the same losses and damages as those in the 
said first count mentioned, and the plte. repeat for the 
purposes of this count the allegations in that count of 
the said losses and damages. 

Pleas:— 1. That defts. did not make the charter- 
party as alleged. 2. And for a second plea to first 
count, defts. deny that the said words in that behalf 
mentioned were intended to mean or did mean as 
alleged. 3. And for a third plea to first count, defts. 
deny the warranty alleged. 4. And for a fourth plea 
te second count, defts. say they are not guilty. 5. 
And for a fifth plea to the second count, defU. say that 
the plte. were not induced as alleged. 

Issue thereon. 

The cause was tried at Bristol Spring Assizes 1863, 
before Byles, J.,when a verdict was found for the pits., 
damages 1:62/. 14#., leave being roerved to defts. to 
move to set it aside and enter it for them, and a rule 
nisi having been obtained accordingly, on the ground 
that there was no warranty that the ship was A 1 at 
Lloyd's, as alleged, and that the agent Periam had no 
authority to warrant the ship as A 1 at Llojd'ii ; aUo 
to reduce the damages, on the ground that the pits, 
were not entitled to recover the difference on pre- 
mium!>, 

Karslake Q. C. and H.T. Cole showed cause.— First, 
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the agent Periam bad full aathoritj from the defU., bj 
Tirtne of the power of attorney from them, to enter into 
a charter-party with each an undertaking as this con- 
tained. The power of attorney was of the most com- 
prehensive kind, and the context shows an intention to 
empower Periam to do all the acts which the owners coald 
do in this respect : ( Wtilis ▼. Palmer, 7 C B., N.S., 340.) 
Secondly, it is said there was no warranty that the 
ship was of the class A 1 in the register kept at 
Uoyd*8 in London ; bat the pits, contend it is and that 
it can mean nothing else : 

OUiver, Booker, 1 Ex. 416; 
Eurtt ▼. Usbome, 18 C. B. 150 ; 
Thompton ▼. GiUespy, 5 E. & B. 209 ; 
and the recent case of Behn y, Bumesi, 8 L. T. Rep. 
H. S. 207, error from the Q. 9-, a decision of 
the Court of Ex. Ch., is clearly in faronr of the pits.' 
ennstmotion, that this amounted to a warranty. There 
all the cases apon the subject are collected and referred 
to. This Tessel had no class whatever at Lloyd's in 
London when this charter-party was entered into. As 
to the amount of damages, the jury found the 262/. 
under the direction of the judge. The bill of lading 
was indorsed over to Mr. Adams, o Gloucester, where 
the wheat was to be delivered, but he refused to 
accept it, as the vessel was not A 1 at LIoyd*s. Terms 
were then proposed as to the insurance and state of the 
ressel, and those terms were accepted. 262/. is the 
proper sum for the difference. 

if. Smith, Q.C. and BuUar, contra, for defU.— The 
agent in this case exceeded his authority. Each case 
must, as was said in Behn v. Atmess, be looked at on 
its own merits. This charter-party was entered into 
10 a foreign oonntry, so that the defta. say their agents 
had no such authority to warrant the reuel, contrary 
to the facts, as that she was of the class A 1 at Lloyd's 
in London. The ship is described in the power of 
attorney, and the owners gaye their agent no higher 
authority to warrant her than she was there described. 
All the documents must be looked at and considered 
together, with reference to the surrounding circum- 
stances of the case : 

Bradjf v. Todd, 9 C. B., N. S., 592 ; 4 L. T. 

Rep. N. S.212; 
Barker t. Windle, 6 E. & B. 675 ; 
UdeU V. Atherton, 7 H. & N. 172 ; 6 L. T. Rep. 

N. S. 797 ; 
Smith's Mercantile Law, 4th edit. 118, 119 ; 
Jonet T. Edney, 3 Gampb. 285, 
as also the cases before mentioned, were referred to, 
There is no express decision upon similar facts to those 
now before the court, and the cases referred to by the 
pits, are mere dicta upon the point. There was no 
reference to A 1 in America, where the pits, lived, and 
where this contract was entered into, or any evidence 
given of it as to what this meant in America ; and 
objection was taken to the evidence at the trial on 
that ground. A Bristol merchant was called, but hf 
could not prove or explain what A 1 meant in America. 
It was an insurance on a cargo of wheat by one Hill ; 
it was Hill's cargo, and he put it on board the vessel, 
the pits, therefore had no insurable interest. It wa& 
in evidence that Lloyd's list was made up every Junt^, 
and that in June 1861 the vessel had run off the list 
The power of attorney was dated June 1861 at Liver^ 
pool, and then the vessel was off the list. There could 
be Ro intention on the part of the giver of the power, 
in the absence of fraud, to authorise any one to war- 
rant the vessel A 1 on the list. No power was given 
to any one to warrant the ship. It would be forcing 
the words of the power to pive a larger meaning to 
them than the ordinary meaning of the word ** charter,*' 
which is Utiing a vessel for hire. The authorities re- 
ferred to are collected in Smith's Mercantile Law A 
JfMUticiiIar agent most pursue hia aul\xonV} ^«0i\^ 



iknd it is the business of the person w 
deals to ascertain what that authority is : 
AUwood V. Manning, 7 B. & C. 278 
Brady v. Todd, 9 C. B. N. S. ; 4 
N.S. 212. 
The next point is, whether the de 
a charter-party amounts to a warn 
14 a principle, admitted in construing 
inents, that every document must stu 
by what is ita own meaning. There 
distinction between description' and wi 
this decnment affords a clear itlustrat 
liifference: (Bttdd v. Fairmanner, 8 Bii 
the court apply the reasons there to the 
it will be seen that the words in the C. P 
to be description and not warranty. This it 
firm at New York, and differs from 
form in England. It is a document t 
Here is no consideration, which is > 
warranty ; and when yon oome to the o 
1t is clear that all before the wUnesn 
mere description. '* A 1 " is only desa 
only psrt of this document which i 
ranty is that part with reference to si 
Against that is Barker r. Windle, ( 
OlUve V. Booker, 1 Ex. 416, may be d 
The question there arose on the eighth pK 
was misrepresentaiUHU A description ki 
time by the describer to be false gives can 
l>nt here, without /raud, it gives noo 
been said the parties were to be bound 
of England, because the eontraet was 
sammated in England ; but it was not a 
New York, but was to be consummated 
the vessel answered the description and 
charter-party, the contract would have I 
HO far; and that part on which the pit 
she was *' A I,*' was perfected in New Y 
on the pits, to make out that this was 
As to the damages, it is only necessarj 
facts. The bill of lading came to EngU 
1862 ; indorsed to purchaser of cargo Slst 
Helliar was a commission agent at Bristol, 
the sale; Adams, the purchaser, comman 
Helliar, and he with Miller, an insuranc 
r^ndon, who effected the insurance. Hell 
premiums, and after the purchase of ca 
paid them. The present action is by tb< 
The pits, are not damaged ; there is no le 
to them, even if there be a warranty, 
belonged to Adams. The breach is, that 
was not what she was warranted, and qt» 
is, that pits, could not insure without p 
[tremium. There was no evidence of dainagt 
The pits, did not pay the premiums ; Adams 

Cw.i 
Dec. 7.— Pollock, C.B. delivered jadg 
lire of opinion that this rule must be disclw 
nclion was on a charter-party made in 
between two British subjects. It was i 
agent on behalf of the deft., and com 
stating that it was made between tbeck 
the agent of the deft. " owner of a Bi 
A 1 ." There were two questions in the cu 
is, whether there was a warranty orundt 
[he owner, that the vessel was classed i 
Lloyd's. It is decided by authority thatm 
ment is an undertaking or warranty, and tl 
can be effectually questioned now in a court fl^ 
if it can be questioned successfully at sIL 
'^[uestion is, whether the agent had autbont 
into a charter-party with such an nndertil 
which we may say that he had, if any «* 
such an authority, for it is impossible that* 
have been used more comprehensive tlm 
^\«x« \A>M ^Q-vai<i in the power of atUm^^ 
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The rale therefore, in our jadgmenti 

'^^' RuU dUekargtd. 

>j8, Henry BritUm 'and Son$^ Bristol, 
leys, Gregory and Co,,^ Bedford-row. 



)MlBAIiTY COXTRT. 

K&T A. rBrrcHA&D,D.C.L., Barrister-«t-Law. 

Nov.ZandlQ, 1863. 
he Bight Hon. Dr. Lushinoton.) 

The Laurel. 
^aonalcredU — Foreign law — Evidence 
tmmiseion — Pleading — Co»U, 
he lex loci tanctione arrest /or advaneee 
eueltaiU not convert inlo a bottomry 
%dvance$ made on personal credit ; but 
' in this respect may nevertheless be 
supporting the presunq>tion that the 
re made upon the credit of the «i^p. 
iin commissions forming items in a 
count are fair and reasonable^ are 
r the consideration of the registrar and 
but their decision must not altogether 

whether or not such charges are cuf- 
14 place where the bond was given, 
tding that the charges were fair and 
dmittedf and the dsfU allowed to traiverse 
n; but 

ittver be the result of the suit, the party 
roof with respect to the charges, will 
din the costs of the evidence respecting 

8. 

18 in this case came before the coort in 

ections to the plt.*8 reply. 

1 portions of the pleadings are as 



abore-named Teasel, the Laurel, whilst 

>m Shanghae to London, being in want 

ssary for the voyage, put into Batavia, 

r Jar a. 

master was without fnnds or credit at 

ion of a bottomry bond on ship and 

8 snm of 4088/. 17 s. 4d, payable to 

ne, Watson and Co., Java, thirty days 

I's arrival in London. 

val of the ship and nonpayment of the 

upon bottomry. 

ignment of the vessel to Messrs.,Maclaine, 
., of Batavia, part of the firm of Mac- 
and Co., the agents of the vessel at 
;reeraent with Messrs. Muciaine, Watson 
Ivance the necessary fends at 2^ per 
rs, and 5 per cent, for disborsements. 
rge by Messrs. Maclaine, Watson and 
be above commission) of 2^ per cent, 
(d or assumed valae of the cargo. All 
missions were included in the amount for 
I was given. No stipulation for maritime 

advances were made on the personal 
efts., the owners of the vessel. No con- 
irae risk. 

the law in force at Java at the time when 
was given the said Messrs. Maclaine and 
tied to a lien on the Laurel and her 
I several sums incloded in the said bond 
(lessrs. Maclaine and Co. were by snob 
enforce payment of such itema by 
le of the l-aurelf and arrest of her 
id not such bond been giTen they woild 



have proceeded so to enforce payment of sud^ 
items." 

Art. 6. " The commissions incladed in the said bond 
are the usual lawful and customary commissions payable- 
at Batavia in circumstances snch as those of the present 
case.'' 

F. Luskington appeared in objection to the above- 
articles of the reply. 

E, C. Clarkson contra. 

Dr. LusHisoTON, after stating the material por« 
tions of the pleadings objected to, said : — Assuming 
the law to be as pleaded in the third article of th» 
reply, it is manifest that its importance in this case i» 
dependent upon another proposition, viz., that such 
power of arrest and sale renders a bottomry bond 
valid, though there was no prior, or, indeed, any en- 
gagement for bottomry before the execution of the 
bond. It is only where a bottomry bond would other- 
wise be invalid that there could be any necessity to- 
resort to such law : that law is invoked to make valid 
that which would otherwise be invalid. We all knoir 
that bottomry bonds can be granted only in cases of 
necessity, where the master has no personal credit; 
and that a bond not executed till long aAer the actual 
advance, if nevertheless in pursuance of an agreement 
for bottomry, is valid. Now the court, from the case- 
of the Augusta to the cases up to the present day, 
has good reason to conclude that in almost if not io^ 
all foreign countries, merchants who supply money to 
defray the necessary expenses of the ship, tradesmen* 
who do the necessary repairs, or furnish the neoessaiy 
arUdes, have a right of arresting the ship to satisfy 
their demands, and that according to the ^ loci such 
right of arrest, per m, renders valid any bottomrj 
bond, though there was in the first instance no agree- 
ment or understanding that such bond would be re- 
quired, and though the master had not contemplated the 
granting of a bottomry bond, and, if he had suspected 
a bond would have been required, might have hesitated 
before he received snch asnstance, might have sought 
for it in other quarters, or, in some oases, have waited*, 
for instructions from owners or oonngnees. There aro 
very serious considerations which would make the court- 
pause before it gave its assent to such doctrine. StilP 
it may be that such state of the lex lociy though not 
perhaps sufficient to bring about all these conse- 
quences attributed to it, may be an important 
ingredient in assisting to support the validity of th» 
bond. [The Court then referred to the case of the 
Alexander^ 1 Dod. 278, and said:] The result, ao- 
cording to the opinion of Lord Stowell, is, that the 
validity of the bond depended not only on a promise or 
understanding to give the bond, but upon the question 
whether the merchant making the advance did so on< 
the credit of the ship, and not on personal credit ; and 
I think it is to be inferred that his Lordship also inti- 
mated Ills opinion that the conclusion of fact was to be 
drawn from all the circumstances of the case, the 
liability of the ship to be arrested being one of snob 
circumstances. Now, the Augusta, 1 Dod. 283, decided 
that, wherever advances had been made on personal 
credit, a bottomry bond for such advances would not 
be valid by reason of the law of the country where 
the bond was taken authorising the detention of the 
vessel for such advances. But all the observatione 
must be taken with reference to the circumsuncee 
of the case under discussion, and the principal faci in 
this Utter case was, that the money had already been 
advanced on personal security. There was no question 
as to whether it had been advanced upon the credit 
of the ship ; beyond doubt it was not. The case of 
the Alexander had been decided only about a year 
before, and it was cited in the argument The observa- 
tions of Lord Stowell, therefore, in the Augusta, cannot^ 
unless the contrary clearly appear, be construed as an- 
tagonistic to (he Judgment in thA A(ex«Mtor« V ^&a&a&B^ 
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the effect of Lord StowelPs concluding obierTatiuns in 
the Augusta is, that a law sanctioning arrest for ad- 
vances will not conrert a transaction on personal credit 
into a bottomry transaction : bnt such obserrations do 
not contradict the doctrine in the Ahxander^ that the 
existence of such a law, in the absence of proof that the 
advances were made on personal credit, supports the 
presnmption that the advances were made upon the 
cre'lit of the ship. The leading consideration on Lord 
Sto well's mind therefore seems to have been, whether or 
not the advance was made on personal credit or on the 
security of the ship I know of no case which contra- 
dicts or militates against the la.v so explained. I think 
mj own judgment in the VibiHa, 1 W. Rob. 1, is 
in accordance with it. I therefore admit this article, 
because it is admissible evidence to show that the 
money was advanced on the security of the ship — 
the essence of a bottomry transaction. I do not admit 
it as converting a transaction on personal credit into 
bottomry. With regard to the charge of commission 
being the customary charge, this is properly for the 
registrar and merchants, but, for convenience sake, I 
will not exclude it. I admit that such charges being 
customary is a fact to be considered in ascertaining 
if the charges are fair, not as conclusive evidence, 
for I have ruled, and declare again, that with respect 
to commissions the court will not be bound by tbe cus- 
tom of any place. I shall admit the article. If not 
contradicted by plea, I shall assume it to be true with- 
out requiring evidence. If contradicted by plea, both 
parties are at liberty to produce evidence. The piirty 
which fails on such an issue will have to pay tbe costs, 
whatever may be the ultimate result of this litigation. 



TWMcfay, Nov. 10, 1863. 
Thb Pridb op Canada. 

Salvage— Apportionmenl—Agretmmt to abandon 

claim /or talvagt. 
By the aneimi kno of the High Cowrt of AdmiraUy, 

OM veil as by statute law prior to the Merchant 

Shipping Act 1862, «. 18, any stipulation by which 

a seanum agrees to abandon a claim for salvage 

was invalid 
The burden of proof is upon those who now assert 

such an agreement to shwf, not merely the existence 

of the agreement, but that the seamen were fuUy 

aware qfall its consequences : 
Quare^ whetJier, if a valid agreement of such a kind 

existed, salvcLge remuneration would be awarded for 

the services m respect of which there had been such 

an agreement. 

This was a cause of damage, in which the court, on 
April 7th last, awarded the sum of lOOOt for the 
services rendered by the steam-tugs Brother Jonathan 
and United States (the property of tbe United Steam 
Tug Company, of Liverpool) to the American ship, the 
Pride of Canada. 

Application was now made on behalf of the pits. 
Wm. VVikeley, James Bailey and Robert Thomas, sea- 
men on board the steam-tug Brother Jonathan, and 
Thomas Chatterton, seaman on board the steam-tug 
United States at the time the salvage services were 
rendered, for an apportionment of the above sum 
amongst the owners and crews of the respective tugs. 

Affidavits on behalf of the owners of the steam- 
tugs stated that the steam-tugs are constructed of un- 
usual power and size, and fitted up for the purpose of 
rendering salvage as well as their ordinary services ; 
that the w6ges of the seamen are paid whether any 
services are rendered by the steamers or not ; and that 
the working expenses of the vessels are, by reason of 
their special construction, unusually large. The other 
contents of the affidavits were argumentative, and are 
-wflWmti/wftiwd to by the court. 



The following axe the cases and aeciioos ef iuEU rf 
Parliament referred to : 

The Louisa, 3 W. Bob. 101 ; 

Jfyirit of the Age, Swab. 286 ; 

The Princess Helmut 4 L. T. Bep. K.& 8€l; 

2rAsi:ncAaa^ress,lLuafa.93; 2L.T.Bep.K.S.S?4-, 

The 8t. Nicholas, I Lush. 29 ; 
The Merchant Shipping Act 18&4 (l7&18TKt 
c 104),s. 182. Evenr stipnlatioD by whieb aoyieaa 
consents ... to abandon nnj right wbich he w^ 
have or obtain in the nature of salvage shall be iMj 
inoperative. 

The Merchant Shipping Aet Amendment Act 1862 
(25 & 26 Vict. c. 63X «• 18. The 182nd sectkaif 
the principal Act does not apply to the case of of 
stipulation made by the seamen belonging to anj ikf 
which, according to the terms of tbe agreesMBt, ietsk 
employed on salvage service, with re»p«et to the rMS- 
neratioB to be paid to them for aalvage aervieis ti b 
rendered by such ship to any other ship or ships. 
Deane, Q. C, appeared for tbe seameii. 
Brett, Q. C, and Ciarkeon ooatra.— The iIib- 
tugs are not sea-going vessels within the meang if 
the Merchant Shipping Acts, and tberelore the disM 
in those Acto which render invalid agreeaisats hf tnr 
men barring their right to daim salvage do sot sfi^ 
In this case the seamen have agreed to claim as «l- 
vage. [Dr. Lubhiwoton. — If tiiat be so, kwi^ 
give rise to another question, tib., whether, wfacsflsk 
a stipulation has been made, the ooort oouM groli^ 
salvage remuneration whatever for serviosi ^ 
respect to which there has been snob an sgieNML] 
The agreement iu this ease ia to be ooUected hem tk 
whole course of the duties of seamen. &sks§t'» 
part of the ordinary duty of these steam-tags a^ i 
the purpose for which they were boilt. 

Dr. LusHiM0T02i.^-I think it is n aeles s to tski 6v 
to deliberato upon thu esse, beoanae I 
certain I shall not altor the impreaaion it 
my mind. The ancient law of the ooort ia )i 
of this kind was undoubted — vis., that wheaewaf 
sum had been allotted by waj of salvage, it wttM* 
petent to any party dissatisfied with the diaUitai* 
by the owners or master to apply to this ooort fa ih 
apportionment of that sum of money; and ss JMha 
was the law that no man ahould be deprived rfkf 
fnir share of this reward, that even before tbe 
of the Act of Parliament, to which 1 most 
advert (the Merchant Shipping Act 1854), A i»* 
general doctrine of this court, that no seanaB mi^ 
enter into a stipulation of an inequitable natars ; af 
giving up his salvage would so have becadMni^ 
according to all the authorities and principles laid ^ 
by Lord Stowell, and every other judge, upoa (his 9k 
ject. Until recently the Legislature ahw enicitaM' 
the same opinion, and considered it a matter of ^ 
importance, in a case of salvage, to g^vc a jut !•«* 
for the services performed, and a reward for nk* 
life, provided there was a competency fur so duog. \J^ 
leamed judge then read the 182nd section of thelic^ 
Shipping Act 1854, and oontinned :] Hers ii ^ 
principle recognised, that, if any agreement be msk,* 
shall be null and void, and, I apprehend, apes ^ 
principles to which I have adverted. Now, fa *^ 
reason which the court cannot understand, beessa' 
has no information thereoo, it pleased the Legidit^. 
to modify the law ; and to pass the 18th seetita < 
the Merchant Shipping Act Amendment Aet 18€2,t^ 
in order to weaken and take away the eSsdL d ^ 
former section, the meaning of any new eUsstii*' 
Act of Parliament nuist be diatinet and elesL 1^ 
18tb section declares, not that soeh an siw*^ 
shall be legal at all, bnt thdt the proUhitiaB ■*> 
tioned in the prindpsl Act ** does not sppfy t* !^ 
case of any stipulation made bj the asaiaiB MMff>( 
^\A tSL^ ^i^ whidi| acoocdiDg to lit !■■* * 
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the agTMmeat, b to be eoiplojed on salvage 
•ervioe, with respect to tUe remuoaraUon to be paid to 
them for salvage services to be rendered by each ship 
to anj other ship or ships." Now, in the first place, 
I understand this to mean, first, that there must be 
a stipolatioB ; secondly, that that stipnlation must be 
in a case in which there has been an agreement in 
terms, not in writing certainly, that the vessel is to be 
employed in a salvage service, and the stipnlation must 
be with respect to the remuneration to be paid to them 
for salvage services so rendered. If, therefore, there 
be a vessel, the crew of which have entered into an 
agreement for the purpose of rendering salvage ser- 
vices, and have expre^ily made any stipulation with 
regard to remuneration for the servioes, tliat stipulation 
^rould take it out of the operation of the 182nd 
•action, and do no more. But, in considering the evidence 
as to such agreement, it is important to bear in mind 
on whom lies the oniM probandi ; and it appears to me 
to be perfectly cleM that in this case, as the ordinary 
law would undoubte<ily hold a stipulation to give up all 
salvage reward null and void, and as the 182nd 
•ection remains in force save as altered by this 18th 
Motion, the amu probandi strictly lies on the party 
•aOeging that there has been such an agreement and 
meh a stipulation. Where then is the evidence of that 
stipulation ? Now, I do not mean to travel through 
lb« evidence of Mr. Corkbill, which is as unsatisfactory 
, an affidavit as ever was laid under the consideration of 
^ the court. As an advocate, this gentleman has taken 
^ «pon himself to pronounce what is the legal effect of 
g all he has sUted, and to give an opinion upon the law ; 
, bot the utmost extent he can go without specifying any 
^ .IMurUculars, is to aver that there has been some agree- 
j tnent or other— whethir a stipulation or not, I know 
not^to give up the salvage remuneration. First, has 
, there been an agreement ? I admit, provided the evi- 
•dtnoe is strong enough, looking at the 18th section, 
and seeing no particular mode provided by that 
atction whereby the fact of an agreement or stipulation 
«hall be established in evidence, the fact of an agree- 
ment may be e8t«bli»hed by any legal and competent 
•vidence ; and it is established in this case, not only by 
the oath of Mr. Corkhill, but aUo by the res gesta, and, 
IB fact, not contradicti'd by oath on the part of the seamen. 
Bat that is only a part, and a very limited part, of the 
case. It is nut a question here whether they were engaged 
to perform salvage and towage servioes ; but whether 
they entered knowingly and willingly, with their 
ejes open, into a stipulation to give up and abandon 
altogether all claim to salvage remuneration ; and the 
atlpdation must go the extent of this in order to 
bind persons in this condition of life, for it has been 
stated over and over again by my predecessors, that 
the seamen must be aware of the stipulation into 
which they enter. They are persons not possessed of 
knowledge and skill in agreements, and therefore it 
must clearlj appear that, whatever the danger to life, 
however severe the service or great the reward, they 
have undertaken to abandon aU claim to salvage re- 
muneration. I might put a case of considerable 
difficulty, where a large salvage remuneration had 
been awarded. I might put a case in the immediate 
neigh bonrhood of Broadstairs, where the services per- 
formed did not last an hour, and where the court gave 
several thousand pounds reward for the salvage service, 
because the salvors incurred most imminent risk of 
life; and in such a case I am called upon to declare, 
upon the evidence of Mr. Corkhill, that the seamen 
would be deprived of all salvage reward whatever, 
. and that the owners themselves should take it, which 
is indeed a strong proposition. In this case I am of 
opinion that the i/nug probandi being strong upon them, 
the owners have not brought themselves within the 
. terms of the 18th section ; and that they have failed 
. to establish that which it was indispensably necessary 



for them to do. I, therefore, must pronounce in favour 
of an apportionment of the salvage ; and I shall give 
750/. to the owners, 30/L apiece to the masters, and 
the crews will take the remainder according to their 
ratings. Owners condemned m costs. 

Friday, Dec 4, 1863. 

(Before the Bight Hon. Dr. Lushinotoii and 

TBiaiTT Mastbbs.) 

Thb Gustav. 

The New Ed. 

Collision — Position of Ughts. 

Lamps duly screened and freed on stattds secured to 

the paul-bitts of the tnndlass : 
Held, not to be placed in a proper position, as required 

by the new regulations resttecUng lights. 

This was a cause of damage, and was brought by the 
Hamburg brig New Ed, from Hamburg, with a general 
bargo, for San Francisco, against the Bremen barque 
Gustav, from Bremen, for Baltimore, to obtain com- 
pensation fur damage sustained by reason of a collision 
between them, near the Galloper Sand, in the English 
Channel, about 3.30 on the morning of the 13th Sept. 
last. The brig sUted the wind as N.W. by W., and 
the weather as dark, but clear. The barque repre- 
sented the former as W. by N., and the latter as very 
dark and cloudy. The case of the brig set forth that, 
while proceeding under all plain sail, close-hauled on 
the sUrboard tack, heading S.W. by W., making four 
knots, her crew keeping a good look-out, and having 
a green lamp exhibited on the starboard side of her 
forecastle, and a red lamp on the port side of it, both 
burning brightly, they being screened to prevent their 
being seen across the bows, and fixed on stands secured 
to Uie paul-bitts of her windlass, in a position 
where the lights could be best seen from a ship 
approaching, the green light of the barque was 
made out on the port bow, one mile and a half 
off, bearing about S. S. W. ; that thereupon the 
brig kept her course, expecting that the barque, 
which was on the port tack, would keep clear of her, 
but that instead of so doing the barque kept on, and 
came into collision with the brig — the starboard 
side of the barque, about the main rigging, striking 
the brig upon her head and cutwater, carrying her 
cutwater away and doing her considerable damage. 
The Gustav^ on whose behalf a cross-action was 
brought, pleaded that she was heading N. by W., 
close-hauled on the port tack, making three and a-half 
knots, exhibiting her red and green hghte properly, 
having a good look-out kept, when the brig was seen 
at a very short distance, broad on her lee bow, nu light 
being then visible from the brig, but that, just before 
the ships struck, the red light was seen on board her; 
that, from the proximity and bearing of the vessels, it 
was impossible for the barque to clear her by porting, 
and she therefore kept her luff, and those on board her 
hailed the brig to keep off, but that that vessel almost 
immediately ran stem on into the Guttav's starboard 
side; and it was contended, on the part of the Gustav, 
that the collision arose solely from the New Ed not 
properly carrying or exhibiting a light. 

Under an order in council, bearing date the 27th 
July 1863, and the Merchant Shipping Act Amend- 
ment Act 1862, the provisions of the Act as to lights 
are applicable to Bremen and Hamburg vesseb. 

Dr. Veane, Q. C. and E, C, Ctarkson appeared for 
the New Ed ; the Queen's Advocate and the Admiralty 
Advocate fur the Gustav, 

Dr. LusHiNGTON (after stating the other pleadings 
and arguments which proved immaterial in the case), 
said : 1 now come to a question of considerable import- 
ance in this case, and that is as to the lights. For the 
purposes of this suit the vessels are to be considered 
as Britbth, and therefore snljeot to our nuuicipal 
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Tegolations as to lightf, and tboM regulations re- 
•qnire that a red light most be exhibited on the 
<port side and a green light on the starboard side, and 
that the lights most be so constructed as to be visible 
on a dark night, &c., and to be visible on the side 
itself. I do not mean to say they shall be visible 
•exactly on the right side or on the left, bat visible so 
as to prodaoe a certain effect. It b the effect that 
the Legislature looks to, and not the position in which 
the lights are placed ; not that the one is to be on the 
Btarbeard or the other on the port, bat that the lights 
shall be so placed that thej shall produce the effect 
' described in the Act of Parliament, viz., that thej shall 
l>e so constructed as to be visible on a dark night, 
■with a clear atmosphere, at a distance of at least two 
iniles, and to throw an uniform and unbroken light 
over an arc of the horizon of ten points of the compass. 
I^ow, how are we to judge of this ? It is not denied 
that the New Ed had lights alight, and tliat those 
lights were good, because it is stated bj one of the 
witnesses for the defence, that when the light did 
Teally appear, he could have seen it at the distance of 
« mile, and therefore the question is, not whether the 
Tessel carried good and effective lights, but whether she 
carried them in such a form and such a position as to 
be visible to an approaching vessel That is the point 
to which you must direct your attention, and you must 
-try it chiefly by evidence of fact, though the skilled 
-evidence of persons who have seen the vessels, as to 
^whether the lights were placed in an effective position or 
not, may certainly be of some assbtaoce. Now the facts 
-of the case, I think, are not denied on the present 
occasion, thongh much argument has arisen, as very 
probably it would, upon the state of circamstances 
as proved. It is pleaded by the New Ed, and I think 
the evidence comes very nearly to the words of her 
plea, that " at this time the said brig had a green lamp 
exhibited on the starboard side of her forecastle and a 
Ted lamp exhibited on the port side thereof, both burn- 
ing brightly, the said lamps being screened, to prevent 
their being seen across the bows, and fixed on stands 
'.secured to the paul-bitts of her windlass, in a position 
where the lights contained in them could be best seen 
from a vessel approaching the said brig." That is her 
-statement, and the master, in hb evidence, deposes in 
the following words: — '*We bad our lights up, the 
Ted and green. They were placed forward on the 
panl-bitts; they were properly screened, and were 
'flxed on the stands. The position in which they were 
placed was the best in the ship for the said lights 
to be seen by approaching vessels. We have carried 
them in the same position for four years, and they have 
always been found to answer well. I inspect the 
jphotograpbic view, being the representation of part of 
the brig New Ed, now placed in my hands. I observe 
therein that our red light b shown therein. The same 
ns quite correctly represented as regards the position of 
^the said light.*' Now the primary question for you 
to determine b, whether lights erected in the place 
as described in these pleadings, and also by the evi- 
dence, would be, according to your judgment, so placed 
that they would be operative on the same nights on 
which other lights are operative. I use that expres- 
sion, "the same nights,'* because tbere may be 
nights and times when lights could not be seen. 
But those are extraordinary occasions, and do not affect 
the question whether, under all ordinary circumstances, 
the lights should not be shown in the manner prescribed, 
and the form prescribed, by the statute itself. It has 
been said on the present occasion, that the sails might 
liave interfered so as to prevent the lights being visible; 
but it is stated that, with respect to the sails, they 
were cut in a particnlar manner, in order that they 
■ might not hinder the lights from being seen. If you 
Bbould come to the conclusion that the lights were not 
yoperlj fzhibited on this ocetsioQ,ih« New Ed cM»iQ\. 



recover, and the other party would not h 
blame ; for no question will then arise as to 
of a look-out on board the other vessel, becai 
not look at the argument^ that the vessel a 
been seen even without lights. It b aa ex 
argument, that cannot be maintained or soppoi 
the present occasion. As to the stats of the 
it was a dark, but not a very dark night—d 
not foggy ; the wind was moderate, there was 
in the nature of a storm, and the dde was t 
running E.N.E. 

The Court and Elder Brethren having rcl 
consultation, upon their retom 

Dr. LusHiMOTOX saidi: The gentlemen are of 
and the Court concurs, that the lights wers nc 
in conformity with the provi«ons of the itati 
were not calculated to effect the purposes req 
it. I pronounce against the New Ed in both i 
Decree aocm 



JUDICIAL COM MITTEE OF 
PRIVY COUNCIL. 

Reported by Jamxs Patkrsox, Esq., of the lllddk 
Barrister-at-Law. 

Wednetday, Dec 9, 1863. 

(Present — ^The Right Hon. Lord Kinosdowh, 
Brucb and Turxkh, L.JJ.) 
Cleart r. Macamdbkw. 
Thb Cabgo ex Galax. 

8hip~-IAen on cargo forfitight and genera 
— Respondentia hond— Priority of Kea- 
ofCowrt o/Admiratig, 

fT., a London merchant, thipped on hoard i 
ehip, the Oalam, at Hagti, a cargo of 
Europe, The Oalam became wuoawo 
Tercnra, wa$ there condemned, and t 
ditcharged and stored, and the captain tk 
1000/. from M,, on respondentia bom 
cargo, pagable on arrival at F<Umonth, 
no&mg to forward the cargo. W,, he 
the accident, chartered the Mary Jane 
Terceira and bring home the cargo, an 
at SciUy for orders, which was done 
reaching Scillg she ran ashore, and eaepe 
incurred in saving ship and cargo, W^, 
order to defeat the respondentia bond, or 
cargo to proceed to Hamburg, instead of i 
and discharge the cargo ; but before the Bl 
started, M,, the respondentia bondholder, 
a suit and arrested the cargo at SdUg, i) 
out of the Admiraltg Court The ourgo « 
wards removed to London for safe, an 
SOBl: 

Held (reversing the judgment of the ( 
Admiralty), that the mtuter of the Vim 
not having known of the respondentin b 
being prevented by the ordiers of the 
Admiralty, occasioned by the d^aenU of i 
of the cargo, from carrying the cargt 
Hamburg, had a lien for freight on such e 

Secondly, Oiat the master, having claimed and 
a settlement from his underwriters for a t 
they were entitled in his right to mcA Sem 

Thirdly, that the master's lien for freight tes 
abls to the claim on the respondentia bond 
carrying on of the cargo was essential fit 
the bond available, and the bondhoUer I 
nothing touxMrds forwarding the cargo: 

Fourthly, that the master's claim for geaend 
was also preferable to the resp ondem i n i 
he had a possessory lien for such avenge si 
law, and the sale ai London did mi Sif 
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U of the Court of AdmiraUjf as to deeiding 

quettions of avtrage xm this : not that when a 
•scry right of lien arises incideniaUy before if, 

right will be treated as a nullity ; but that^ 
i the court is called ufton to enforce such a lien 
depending upon possessionj vr to adjust the 
fs which grow out of it^ the court will then 
se to interfere. 

was an appeal from a decree of the Coart of 
dtj as to the priority of a claim of a respondentia 
Ider over the master's lien for freight and 
I average. 

iVhite, a London merchant, in 1860 shipped in 
\ cargo of campeaclij wood on board a French 
he Galatn, which on its To/age to London 
nnseaworthj at the island of Terceira, w^ 
Jied and sold and the cargo dischai^ed. The 
there borrowed on respondentia bond, payable 
cargo arriving at Falmouth, 1000^, bnt he did 
; towards forwarding the cargo. Mr. White 
I of the accident, chartered the Jdarg Jane to 

bring home the cargo, and this was in course 
g done, when the Mary Jane ran ashore a^ 
and expenses were incurred on getting off the 
ind cargo. Mr. White hearing of the bond 
irections to the master of the Mary Jane at 

carry on the cargo and discharge at Hamburg 
t Falmouth. Before, however, the Mary Jane 
the re^ponder«ia bondholder obtained a warrant 
Court of Admiralty to arrest the cargo, which 
ken possession of and sent by the court to 
t for sale. The amount realised was 808^ 8«. lOei. 
later of the Mary Jane clain>ed to be first paid 
this fund the freight and general average for 

which he had a lien. The respondentia bond- 
claimed first to be paid. The Court of 
ilty preferred the bondholder. The following 
le material parts of th^ judgment of 
LusHUGTON. — I do not think it necessary to take 
deliberate in this case, because in my opinion my 
tnt must be formed much more upon the facts of 
e and the evidence, than upon any points of 
wpecting which there does not appear to me to 
3h doubt. This suit was commenced on behalf 
bottomry bondholder, and it is necessary to state 
at bottomry bond came to be given. It appears 
here was a cargo shipped on board a vessel 
^be CaUnn, wlvicb having sailed from Hayti for 
I, met with misfortunes and put into the island 
Mira, the ship waa broken up and no more is 
of it, but the cargo remained there, being a 
of campeachy wood, and the master of the 
gaye a bottomry bond for the purpose of trans- 
\ the cargo to its original destination, which was 
London, Falmouth, or what port signifies not. 
has been said that this bond was not granted 
fter the charter-party in this case. That ap- 
x> me to be a point of very little consideration. 
( also been said that Mr. Cleary, who asserts 
f now to be the owner, was utterly ignorant that 
ch bottomry bond had been executed. There 
>me reasons which .1 shall presently state 

1 think not rery implicit credit is to 
ven to the statement of Mr. Cleary, unles» 
ted bjr other evidence, but is it consistent 
Jiy probability that Mr. Cleary, when he got to 
land of Terceura, he having proceeded there in 
loce of the charter-party which was to convey 
urgo to. Falmouth or elaewhere, should have ac- 

no information -with respect to the bottomry 
Did he not have some curiosity to inquire 
he mouey had been secured or how the money 
) be paid, or did be act without reference to 
^ tbiwa matters ? . It does seem to me singular 
• •sboald attempt to carry into execution the 
^piutj which was to oonvey the cargo to Fal- 



mouth or wherever it might be, without regard tu 
the manner in which the expenses should be defrayed, 
or without ascertaining whether the bottomry bond 
was in existence. However, so it stands. Now as 
to the terms of the bond, I have no hesitation in 
saying that the bottomry bondholder, assuming it to 
be a valid bond, which I see no reason at present 
to doubt, had a certain right the very moment the 
bond was executed. It was provided in the bond that 
the sum lent, together with the maritime interest, waa 
to be paid at the first port of destination in Europe, 
which was to be Falmouth, ten days after the arrival 
of the vessel thereat. I apprehend that the master, if 
he was aware of this bond, was undoubtedly under 
an obligation to fulfil its conditions, and to carry the 
cargo to the port of Falmouth, and if he was un- 
aware of this bond, then when the ship arrived at 
Scilly, and when everybody knew of the bond, 
I cannot entertiin a doubt that those concerned 
for the ship and cargo were aubject to similar 
obligations. It was on the 22nd Feb. that the Mary 
Jane in bringing the cargo from Angra to this country 
was wrecked in one of the Scilly Islands ; at that time 
the existence of the bond was distinctly known to Mr. 
White, who is the owner of the cargo, for as he says 
he then had knowledge of the bond. Upon becoming 
informed of the bond on the cargo Mr. White writes a 
letter on the 25kh Feb. in which he directs thtit the 
cargo shall be carried on to the port of Hamburg. 
This comes to the knowledge of the bottomry bond- 
holder, and I have no hesitation in saymg that the 
bottomry bondholder, in anticipation that that direction 
would be carried into effect, had a perfect right to resort 
to this court for the purpose of obtaining that which 
was a right under the conditions of the bond, and for 
which he had no remedy in another country. There 
have been very many cases which the court has had 
similar to this. I will now consider the measures 
pursued or directed to be pursued by the court. Tiie 
cargo was directed to be arrested because it was upon 
the cargo alone that the security of the bottomry bond- 
holder stood. The cargo had been lauded at the Island 
of Scilly because the state of the ship was such that 
the ship was incapable of retaining it. Now I fully 
admit that when the cargo was landed, all common 
law liens attached to the cargo, and that whatever 
claim there was then for the freight, that claim ought 
not to be disturbed by this court. I fully admit 
also that it was at the option of the master eitlier i » 
carry the cargo in the vessel in which he brought it, 
or to obtain another vessel for the purpose of ub- 
taining the same object. I fully admit that to be so. 
Now let us consider what was done in reality, and 
whether I can extract fiom these proceedings any 
satisfactory evidence that the master entertained the 
slightest intention of ever carrying this cargo on to 
the port of destination, namely to Falmouth or Ham- 
burg. [The learned Judge, having examined the evi- 
dence, lield, that Mr. Cleary never intended to for- 
ward the cargo.] But what is the case further ? Mr. 
Cleary has actually sought another mode of being 
indemnified, namely, by application to the underwriters 
for the whole loss, great part of which he has received. 
Now, if the appearance had been entered in the name 
of the underwriters, and I were to adjudge the case 
with the severity with which it would have been ad- 
judged thirty years ago, they would not have been 
allowed to proceed at all. That strictness, however, 
does not prevail now; and it is in Mr. Cleary's favour 
that I assnme he is really proceeding for the benefit ot 
the underwriters. If it came to the knowledge of 
the court that Mr. Cleary was suing for his own 
benefit — which I hope and trust in honour and honesty 
is not the case — most assuredly he would not get a 
judgment from me. ^hat more is there for the court 
to determine? I dispute not the Ivrv ^^ax^xi^ ^^ol^x.^ 
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it is perfectly clear bow it stands as to freight. The 
freight was not earned when the vessel got to Sciily. 
I apprehend that the master of a ship, who has the 
power of reshipptng or transhipping, if he Yolantarily 
refoses so to do, has no claim to freight whatsoever ; 
aad really I have not heard that the law has been 
disputed, or was capable of being disputed. He might 
have earned that freight if he had but fulfilled that 
obligation which the law imposed on him, namely, of 
carrying on the cargo. I am of opinion in this case 
that there was no freight; that there was a voluntary 
abandonment of the voya(*e ; that recourse was had 
te another quarter for indemnity, which has been ob- 
tained. I would not reject the claim if founded in 
law, because for the beneKt of the underwriters ; but 
I am of opinion that here there b no legal claim. 
Now, I must say one word only on the subject of 
average. With respect to average, over and over 
again, from the earliest time I entered this court, the 
ndges of this court have refused to entertain this 
question. Why should I break in upon that esta- 
blished practice? It has been very ingeniously said, 
" We have no hostility to you, the bottomry bond- 
holder; we know yon are not liable to contribute to 
the average ; and all we wish is to take the fund and 
apply it to our own purposes." The court declines to 
be a party to that arrangement, and I must adhere to 
the practice of not deciding upon questions of average. 
I have nothing further to say ; but I must pronounce 
for the validity of this bond, and with costs. 

From this decree the owner of the Afary Jane 
appealed to Her Majesty in Council 

BrtU, Q.C. and V. lAuhingUm^ for the app., con- 
tended that at the date of the arrest of the cargo the 
app. had lawful possession, and had a possessory lien 
for his freight and general average, and be was entitled 
to carry on the cargo, and was prevented from doiogso 
by the bondholders. 

Dr. TvoisM, Q.C. and E, C. Clarhton for the resps. 
Cur. adv. vuU, 
Lord KiNGSDOWN. — The circumstances of this case 
are singular, and though some of the questions of law 
which have been raised in it are sufficiently clear, others 
of much general importance seem to be involved in 
some doubt. In the year 1860, Mr. White, a merchant 
in London, shipped in Hayti, on board of the French 
ship called the Gatam^ of which Jean Felix Neau was 
master, a cargo of campeachy wood, to be brought to 
Europe. In Nov. I860 the Galam became, as it is 
alleged, unseaworthy, and put into the port of Angra, 
in the island of Terceira, where she was condemned, 
and her cargo dischMrged and stored in the custom- 
house there. The captain of the Galam took up a 
large sum of money, amounting to about 1000/. English 
money, on the security of the cargo, and granted a 
respondentia bond for the amount, payable, with 
interest at 30 per cent., on the arrival of the cargo at 
her first port of destination in Europe, which was 
declared to be Falmouth ; and this bond was after- 
wards transferred to the resps. the present holders. 
Captain Neau having raised this money, does not appear 
to have done anything for the purpose of forwarding 
the cargo to its destination. Information of the acci- 
dent, however, was given to Mr. White, the owner, 
who chartered a ship culled the Mary Jane, then lying 
at Bristol, of which Philip Cleary, the app., was master 
and owner, to proceed in ballast to Angra, and fetch 
home the cargo. By the charter-party, which was 
dated the 3 let Dec. 1860, it was agreed that 
the ship having taken on board the cargo, should 
call at Queenstown, Scilly, or Falmouth, for 
orders, and should carry on and deliver the 
cargo at any port fixed by the orders within certain 
limits specified in the charter-party. The port of 
London^ for some reuson whicli dt>cs not sppenr, wus 
exprwaly excepted from the ports oC diacWavge-, X\i*j 



freight was to be 450/. if the cargo were delivertd 
at a port of the United Kingdom, and AIU. if dis- 
charged at Hamburg, which was within the pre- 
scribed limits. The M€a-y Jane set oot on ber voyage 
accordingly, took on board the timber, and on ber 
return voyage called at Scilly for order», but oa 
arriving she was, by violence of weather driven asbor?, 
and it became necessary to unship and store the cargo, 
which was done m the yard of Messra. Banfield aod 
Co., of Scilly, who stated that they received it «in 
behalf of Captain Cleary, and subject to his claims 
upon it by way of lien. Considerable expenses ara 
alleged to have been incurred in saving the ship and 
cargo, in respect of which Captain Cleary makes » 
claim on the cargo for general average. Messrs. Ban- 
field and Co. immediately informed White by letter of 
what had happened, and at the same time advised 
him that it was expected that the ship would be g«t 
off the shore. On the 25th Feb. 1861 White, in 
answer to this communication, sent the following letter 
to Banfield and Co. :— " Dear Sirt, — I received thi« 
morning your favour of the 22nd inst., anDoaodag 
the arrival at your port of the Mary Jane from 
Terceira, and that she slipped her cablet in a hurricaBc, 
and ran on the shore at Tresco to save ahip and carjro, 
and that you were making efforts to get her off^ itod 
hoped to succeed. Unless you should receive contnrt 
orders from me by telegraph or by letter before «lw 
proceeds to sea, please to order thf captain to proceed 
to Hamburg for the discharge of his cargo. Then 
is a bottomry bond on the cargo for more than its 
value, therefore he must not deliver said cargo until 
his freight is paid. Of course any expoues in- 
curred on your part or elsewhere, for repairing, will 
have to be raised by a bond which will take precedence 
of the one frem Terceira, and there will be ampk to 
cover this latter and freight, leaving something ts 
account against the former one. I remain, &£-, 
Arthur B. White. Incloseil a letter for Captab 
Cleary, which please deliver to him." It appears by 
this letter that White at this time was apprised of the 
resps.* bond which had been granted at Angra, sad 
that he determined to adopt a coarse which was c:J- 
culated to defeat it by diverting the can^o from Fal- 
mouth, on arrival at which pluce only the bond was 
made payable. At what time WhiU first bccaaie 
acquainted with the fact of the bond baying beea 
given does not appear, but there is nothing to she* 
that before tliis letter was received Cleary bad ever 
heard of or had any reason to suspect the existence 
of such bond. The resps. having discovered lt« 
directions given by White as to the destination of tbs 
cargo, immediately instituted a suit in the Admiralir 
Court, and gave White notice of the proceedings, and 
on the 4th March 1861 they procured the cargo to be 
arrested in Scilly by a warrant out of the Court of 
Admiralty. White refused to appear to the act»n, 
the charges upon the cargo being, as it seems from 
his letter, beyond its value. Cleary of course cox»d 
not be required or expected to give bail« and on lbs 
other hand, till the order of Admiralty waa removed, 
the cargo could not be carried on to its destinatioa, 
whatever that destination might be. The nit 
of Uw is very clear, and waa noF disputed at 
the bar, that the master of a vesael is entitled 
to recover his freight if he has either carried his txr^> 
to its destination, or has been prevented from so carrr- 
ing it by the act or default of the owner, and if by tbe 
occurrence of an accident on the voyage delay be 
occasioned, the master may claim a reasonable time is 
carry on the cargo either in the same ship, «bp 
repaured, or by transhipping it to another vesseL h is 
said, however, in this case, that the master liad aban- 
doned the cargo to its fate, and was not prevented by 
the proceedings in the Admiralty Court from carrying it 
^QU\ uud he uever intended to do au if no such proceed- 
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>ing8 bad been taken, and tbat tberefore be is not 
-entitled to any freight. With a view to this question 
it becomes material to examine with some minuteness 
<what actually took plaoe. Clearj had insured both the 
«bip and the freight with the same underwriters. On 
the 25th March 1861 his agents came to a settlement 
with thetn for the loss both on the ship and cargo. 
The terms as to the ship were, that he should receive 
.Td per cent, on the raloe, and take the ship for his 
own account. He obtained a settlement with the 
underwriters at the same time on the freight as for a 
Total loss; but the terms on which this settlement was 
-made entitled the underwriters to stand in the place of 
Cleary. They are thus stated in the letter of Mackay 
and Dick, the agenU of the insurers, dated at Glasgow, 
March 25, 1861, addressed to the agents of Cleary, at 
'Greenock:— "The freight to be treated as a total 
.loss. The underwriters on this footing getting the 
-charter-party to send on the cargo, and to collect 
amount of same as p«r chnrter-party, Captain 
.McCleary to give his assistance in having the cargo 
«ent forward. It is also understood that you are 
'«ntitled to the proportion of general average and charges 
applicable to freight and cargo." Shortly afterwards. 
White, in answer to some communication from Ban- 
field and Co., wrote them the following letter: — 
-"London, April 2, 1861. Dear Sirs,— I have before 
cneyour valued favours of 15th olt. and 1st inst, and 
iiave not to alter the orders already given for the 
^ary Jane to deliver her cargo at Hamburg; the 
-captain uking care to secure his freight and general 
average with you, and for shipping the cargo at 
JLngra before parting with the cargo. I thank you 
/or informing me that Messrs. Mackay and Dick, 1, 
*BoyaI Bank- buildings, Glasgow, are now the represen- 
tatives of the Mary Jant, and are making arrange- 
xnenta for the reshipment of said cargo ; but I shall 
wait to hear from them before addressing them, as I 
liave fulfilled my part of the business by having 
4^ven the orders, unless some suitable proposition is 
made to me to induce the discharge in a port of Great 
Britain. I shall feel obliged by your informing me 
when the Mary Jane is likely to be ready to reship 
the cargo, and any other information that you believe 
«DAy be of interest to me. It appears to me that the 
>«xpenses of shipping the cargo at Angra, according to 
the document sent you, could be included in your 
atatement of general average ; it being certain by that 
matter, and I have paid same. — Claiming your excuses 
for giving you so much trouble, I remain, &c '(signed) 
Arthur B. Whitb." This letter shows that White 
■refused to order the cargo to be taken to London, and 
insisted on its being cerried to Hamburg; and Cleary, 
•'who was bound by his charter-party to carry it 
Co Hamburg, and not to carry it to London, had no right 
'to disobey the orders of his charterer. It must be 
observed that at this time the reshipment of the cargo 
on board the Mary Jane was contemplated, and that 
the Mary Jane was still in Scilly, and, as it &hould 
seena, under charge of the underwriters. On the 13th 
April 1861 the agents of the underwriters wrote a 
. letter of that date to Cleary, urging him to insist on 
their behalf on his right to carry the cargo to 
Hamburg, in terms of the charter-party, and to do 
all things necessary for the recovery of the freight, and 
anthorisiog him to appear on their behalf in this suit. 
•<?leary after this seems to have givea himself no 
further trouble about the matter. He sold the Mary 
Jane^ which left Scilly about the 1st May, and 
having received the full amount of her freight, or 
■ nearly so, he took himself off to Newfoundland early 
in May 1861. Before he went, however, he executed 
Ji power of attorney, authorising l^Iessrs. Banfield and 
<7o. to take the necessary steps for carrying on the 
-cargo to Hamburg should it be released from arr&tt, 
MS also for the purpose of protecting his rights in ^ 



respect of freight and general average, and an ap- 
pearance in this suit seems to have been entered for 
the app. under this authority. We do not 
find that any step was taken by any of the parties 
till the latter end of May. On the 25th May an 
application was made to the Admuralty Court to have 
the cargo in question removed to London for sale, 
inasmuch as there were no markets for it in Scilly. 
An order was made for this purpose by the court, and in 
obedience to such order the cargo was brought to 
London in the month of June 1861, where it was 
afterwards sold, and realised, after payment of the ex- 
penses incurred by the marshal, 808il 84. lOc/., which sum 
was paid into court subject to the claims of all parties. 
On the occasion of this application for the re- 
moval of the cargo to London, and on the 27th 
May 1861, notice was given by the proctois for 
the app. to the proctors for the resps. that the 
app. was prepared to carry on the cargo of logwood 
lately landed from his vessel the Mary Jane^ ware^ 
housed at Scilly, upon its being released from tho 
arrest of the High Court of Admiralty. Some corres- 
pondence took place, which it is immaterial to notice. 
It is said that at this time the Mary Jane had been 
sold, and there was no vessel^ in Scilly which would 
have been employed in carrying on the cargo to Ham- 
burg ; but, however that may be, the underwriters had 
been prevented from carrying on the cargo to Ham- 
burg when they had the means of doing so, and the 
orders of the Court of Admiralty still prevented them 
from completing the contract by transhipping the cargo 
to another vessel Can it be said, then, that there is 
any evidence to show that the intention to carry on 
the cargo had at any time been abandoned by those 
whose right it was to receive the freight ? The case is 
in some degree prejudiced by the claims being made in 
the name of Cleary, who, as far at least as regards the 
freight, has long since been satisfied every claim which 
he can have in respect of it. The rules of the Ad- 
miralty Court make it necessary that in all suits of 
this description the party appearing should be the 
master, though his claims may have been satisfied by 
the underwriters, and they are the only parties really 
interested. He is considered in the Admiralty Court 
as suing as agent and trustee for them, and the same 
rule seems to prevail at common law according 
to the doctrine laid down in Robertson v. Hamilton^ 
U East, 522. If we look then at this claim 
as the claim of the underwriters, it seems 
very improbable they should intend to abandon 
their right to earn this freight. Bj far the greater 
part of the voyage for which the Mary Jane had been 
hired out and home had been performed ; it remained 
only to carry the cargo from Scilly to Hamburg, in 
order to earn the whole amount of 475/. Nor can we 
say that their conduct amounted to an abandonment of 
their right to do this. The orders of the Court of Ad- 
miralty, occasioned by the default of White, made it 
impossible to carry the cargo anywhere but to London, 
and there they were not bound, and were not at liberty 
to carry it. We think, therefore, that they stand in 
the situation of parties who, having been prevented by 
the default of the owner of the cargo from completing 
the voyage, are entitled to claim their freight. There 
being, then, a lien for freight, the next question is, 
whether such lien is preferable to, or to be postponed 
to, the ckims under the respondentia bond. It is sworn, 
and there seems no reason to doubt, that Cleary knew 
nothing of the respondentia bond when he took on 
board the cargo. Ihe respondentia bond seems open 
to great suspicion, though it has not suited the inte- 
rests of any of the parties in the suit to dispute it. 
The money raised by it or any part of it seems not to 
have been applied to forwarding the cargo, and as for 
as appears in this case, Capt. Neau had entirely aban- 
doned the cargo, and it was carried on not by him or 
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bj hia procorement, bat by the act and at the expense 
«f the owners of the cargo. The subsequent carrying 
on of the cargo was essential to making it available 
either for the holder of the respondentia bond, 
•r for anybody else. It was in the nature of salvage 
senrlce, and in a competition of liens the shipowner, 
who has rendered a service of this description, is en- 
titled to priority over the bolder of a respondentia bond 
who has done nothing, and whose money has contri- 
buted nothing towards forwarding the cargo to its 
•destination. It is upon this sound principle of justice 
and common sense that, by the regular practice of the 
Admiralty Court, a prior bottomry bond is postponed 
to a subsequent one, and both to claims fer salvage 
afterwards arising, and that wages are also entitled to 
preference. These demands are all for services ren- 
dered to the owner of the bottomry bond, as well as to 
other persons interested in the ship and cargo. \Ye 
think, therefore, that the eUim for freight is entitled 
to priority over the respondentia bond. There re- 
mains the question of the claim for general average. 
On principle, this seems to stand on the same reason 
as freight. It is a loss incurred for the general benefit 
of the ship and cargo, to which those who have re- 
ceived the benefit are by law to contribute rateably { 
and for this claim the master who has incuri*ed the 
expenses ha^ a lien on the goods. It is a possessory 
lien at common law by virtue of which he is entitled 
to hold the goods till his lien be satisfied. If no 
respondentia bond was in question, there can be no 
^oubt that Wliite could not take the goods out of the 
iiands of Cleary without paying not only freight, but 
what is due for general ave'^e. Bat it is said that 
the Court of Admiralty will take no rotice of a claim 
for general average, and the learned judge in this case 
observes, *'that over and over again, from the 
-earliest time he entered this court, the judges 
of the court have refused to entertain this ques- 
tion ;" and again, '* I must adhere to the practice 
of not deciding upon questions of average.*' But, un- 
fortunately, the judgment does decide the question, 
and determines that the Court of Admiralty may take 
« cargo out of the possession of a master who has by 
-common law a possessory lien upon it, without 
satisfying such a lien. If such be the settled law of 
the Admiralty Court it must prevail, however contrary 
to principles usually acknowledged in the administra- 
tion of justice ; but it requires very clear authority to 
support it, and, upon examination, their Lordships 
have not fonnd any. To enforce and ^ive effect to a 
lien at the instance of a party seeking to establish it, 
is quite a different thing from setting it aside and 
■annulling it when it arises in the court inc dentally in 
the progress of a cause over which the court has 
property jurisdiction. The captain there does not say, 
'* I have by the maritime law a lien which the Court 
of Admiralty will enforce as it does in case of bottomry 
and other cases not depending upon possession ;*' but 
he sajs, " I am in possession of this cargo and have a 
lien upon it, and by the law of England no roan has a 
right to take it out of my possession till that lien 
is satisfied." If he be right in law, as it appears that 
he is, how can the Court of Admiralty do that which 
no other court in the kingdom could do — destroy a 
right which exists by law ? The cose would be quite 
different if the captain, having parted with the cargo, 
sought to enforce a lien in the Court of Admiralty. 
The lien would be gone (unless there were some 
special contract) with the loss of possession, and the 
Court of Admiralty would probably say, ** We have no 
jurisdiction in this matter; we have no means of 
enforcing contracts or compelling contributions: we 
decline to interfere," On examination of the cases 
referred to at thj bar, this appears to be all that they 
h%ve decided ; not that when a possessory right of lien 



right will be treated as a nuUity, but that when the 
court is called upon to enforce such a Hen not depend- 
ing upon poesessioa, or to adjust the rifhts which 
grow out of it, the court will refuse to Interfere. Two 
cases were strongly relied upon by the counsel for the 
resps. : The Corufonda, 2 Will. Bob. 487; and TU 
yorth Star, 1 Lush. 45. Neither of these cases 
sustains the principle now contended for. In the first 
case, the Conttancia sailed from Lima, having for her 
cargo, amongst otlier things, a quantity of silvir. 
Having suffered damage on her voyage, it became 
necessary to raise money for repairs. A portion of lb* 
silver was sold by the master to raise the necesssiy 
fundi, and other moneys required were raised by 
bottomry bond on the ship. Two further bonds wm 
granted by the captain for necessary expenaes— one oa 
the cargo and another on the ship. The ship arri«d 
in this country, and was sold in the Admiralty Conrt; 
the amount of freight was brought into the court, and 
also a portion of the value of the cargo equal to ibt 
amount of the bottomry bond. In these drcumstaocct, 
the owners of the silver made a claim upon the pnh 
ceeds in the court for a contribution, on a genenl 
average, to the loss which they had suffered by the 
sale of their silver. The learned judge rejected the 
claim, on the ground that it was a mere personal rigit 
to be enforced at law; that there was no lien on the rfup 
or cargo for such demand ; that the Court of Admirah;, 
therefore, would not entertain it, and did not poacH 
the means of doing justice amongst the different parlies 
interested if it did not interfere. The grounds of tbe 
judgment are thus explained most clearly at p. 490: 
" If this be so, and if, upon the authority of my l«4 
Stowell, thus confirmed by my Lord Tenterden, I an 
to consider this claim as a subject of general average, 
two considerations immediately suggest themsdve*: 
first, whether I have any jurisdiction at all over ques- 
tions of general average; and, secondly, whether I 
could satisfactorily exercise such a jurisdiction under the 
circumstances of the case. The absence of any prece- 
dent where the court has exercised the jurisdiction is rf 
itself a strong prima facie proof tl:at I have no autho- 
rity to entertain the question at all, and I am the n»ore 
strongly inclined to this opinion by the farther consi- 
deration that in all cases of average it is essential tbst 
the tribunal which is to adjust it should hare the power 
to compel all parties interested to come in and psy their 
quota. I possess no such power, and if I could not 
bring all parties interested before the court, I could not 
adjust a general average, which is a proportionate con- 
tribution by all." It is obvious that this ease has ne 
bearing upon the present. There was in that case n» 
possession by the owner of the silver of any part o *tb« 
cargo from which contribution was sought, and of 
course there could be no possessory lien. There wss 
an attempt to enforce a personal jurisdiction which 
the learned judge thought it did not possess ssd 
could not usefully assume. The case of tl^e 
North Star was substantially to the same elfeo. 
The question there was as to the ralidity cf a 
bottomry bond on a ship. The owners of a cargo wh© 
had paid expenses in respect of which they were 
entitled to a general average contribntion from tiie 
ship had taken a bottomry bond on tbe ship frosi \** 
master. It was argued that such right to contriboiica 
formed no lien on the ship, that the owner of t^ 
cargo had no possession of the ship, and tberefoit 
could have no possessory right of her, though the 
master of the ship had possession of the cargo, ssJ 
had therefore a lien for general contribntion, which, 
however, he lost if the cargo passed out of his pcs&<«- 
sion. Dr. Lushington disallowed the daim, and msM 
these observations : **The next step is to consider 
these claims in respect of general average, bow far they 
affect the ship and homeward freight. Assoming the 
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be placed ? Are tliey liens upon 
egal sense of the term, or are tliey 
3 consignees creditors, tiie owners 

1 the common law sense of the term, 
nly are not. Are they to be con- 
3 liens of the same nature as salvage, 
enforced against the corpus of the 
authority fur such a position. They 
hich an action might lie, but which 
iralty has never taken cognisance of. 
ti:) are to be considered as conferring 
action only. Neither in these Ciises 
HH we find any decision or dictum 

legal right of lien is proved in the 

ly to exist, that court can dispose of 

tut regarding it, and thus, in effect, 

It was said, however, that the 

was entitled to preference because 

security is not liable to contribute 
. That is so as between the owner 
the holder of the bond, and those 
in respect of services by which the 
en made available. Upon the whole 
.re of opinion that the claim for 
1 average is the first demand upon 
t. The resps., however, must be at 
I claim for fceneral average strictly 
zh their Lordships feel themselves 
principles of law, to ndvi^e ^er 
e the present judgment, and to give 
ight and what may be found due to 
^erage, and his costs of the suit out 
rt. They think that both his conduct 
I are open to so much observation, 
le case afford such ground for doubt 

inferences to be drawn from them, 
give any costs of the appeal. 

Decree reversed, 
a Wiiddilooe. 
, Cltirkson, Son and Cooper, 



irday, Dec, 12, 1863. 

;ht Hon. I^rd Ciielmspord, Lord 

M and Sir J. T. Colkbidge.) 

The MoDERATioir. 

Sailing in opposite directions — 

iof-^AfflrnuUioe evidence — Carry^ 

\h vessels^ the D. schooner and the M. 
ipproachitMf in opposite directions 
and a collision occurred in a dark 

\ D. had seen the course of the M. 
\tr toordsy whether the M. carried 
l was the duty of the D., seeing the 
•board bow^ not to port her helm^ 
r course. And the M., seeing the 
}oard boWf D. having her green light 
ot to lutve ported; Imt having done 
ilone to blame, 

ippeal from a decree of the Court of 
luse of collision between the schooner 
barque Moderation, The Modern- 
into the starboard bow of the Deesse 
circumstances are thus stated and 
I part of his address to the Trinity 
amed judge. 

i>ii. — It appears to me, upon the best 
in give this case, oar decision must 
pon the fact whether or not the 
d lights, and for tho reasons which I 
itate to*yoii. I apprehend it appears, 
eadings and the OfidADoe, that the 
ner proecMUog in this caust, was so 

;a8. 



meeting the Moderation tliut, unless some partienlar' 
cause intervened, it was the duty of the Deesse to have 
ported her helm. It is admitted on all hands that 
that was not done. I say, from the pleadings and 
evidence, and in the first instance I will direct your 
attention to the petition on the part of the Deese^ and 
subsequently to the evidence which has been given 
according to the petition. TJio Deese was suiling ou 
an east-south-east course, elose-hauled on the (wrt 
tack, with the wind from the north<east, when a ve^^sel, 
without any light visible, was made out at the distance 
of about half-a-mile, and about from half a point to 
a point on the starboard bow of the Deesse ; and 
owing to her not having any light exhibited, she 
was supposed to be going the same way as the 
Deesse, Now, I cite this at the present moment 
merely for the purpose of showing to you the 
direction in which the two vessels were meeting ; 
it w:is very nearly end-on, according to this state* 
ment ; and according to the statemeut on the other 
side, the vessels were approaching each other in 
opposite directions, so that both statements agree that 
the vessels were approaching each other not quite end- 
on, but nearly end-on. With regard to the evidence,, 
the Modtration states that the Deesse was about half 
a point on tiie port bow, whilst the evidence of the 
Deesse^ rather differing from the petition, states that 
the Moderation was approaching from a point to » 
point and a half on the starboard bow of the Deesse; 
but I think, from such statements, you will apprehend 
it comes to thit<, that unless some peculiar circum- 
stances occurred, these being two English vessels 
meeting each other in opposite directions, it was tho 
duty of both vessels to port, and eo avoid a coUiaion. 
Now, if this be so, it lies upon the Deesse to show that 
some rea«on intervened which rendered it impracticablo 
for her, without incurring immediate danger, to obey 
the directions contained in the statate, and satisfac- 
torily to account for her having starboarded her heloi 
instead of having ported it. Now, her mode of ac- 
counting for it is this : she states, in the first instance^ 
that it was impossible for her to see this vessel at an 
earlier period, inasmuch as she carried no lights ; there- 
fore the question arises immediately, whether tho 
Moderation did or did not carry lights. (The evidence 
in detail was then stated.) 

(After consultation.) — We are of opinion that the 
burden of proving that the Moderation carried lights 
was upon her, and we think that the evidence pro- 
duced is not sufficient to prove the affirmative, though 
the helmsman might have seen the shadow of the lights. 
We are more inclined to ibis opinion, because other 
witnesses mii;ht have been called to prove the fact in 
question. We think that the Moderation, after seeing; 
the green light, was not justified in porting her helm 
at so late a period. We consider that the mate of the 
Deesse was greatly to blame in leaving the deck until 
relieved, but .the evidence does not show that the col- 
lision is attributable to such negligence. We attribute 
this collision to the Moderation having improperly- 
ported her helm, and we think it was not caused by 
what was done on board the Deesse. That is a judg- 
ment for the Deesse, We think that the affirmative is 
not proved, but we think that the collision was occa- 
sioned by the Moderation having improperly ported 
her helm, and was not occasioned by anything having 
been done or omitted to be done on the part of the 
Deesse, 

The Moderatiom appealed against this decree. 

The Queen's AdooaUe and BreU, Q.C^ for the app., 
contended that the decree was wrong, for it assumed 
the burden was on the Modiration to prove she 
had proper lights, whereas the harden ley on the 
Z>Sftfa to prove the oontraiy; moreoTer, that the 
Deesse^ hr starboardmg instead of porting when th» 
ModioHiium ported, eontribnted to the locidcnL 
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Dr. Deane, Q. G. and E. CLtrkson^ for the resp. 

Lord Chelm;sford. — In this ftppeAl, in a salt for 
ncoTerj of damages in respect of a collision brought 
bj the owner of the schooner Deesse against the owner 
of the barqae Moderation, the app. the owner of the 
Moderation offered two grounds of objection to the 
judgment against him: first, that the learned judge 
of tbe Court ot Admirallj dtclined to decide a question 
esseniial to the proper determination of tbe suit ; 
Becund, that his judgment proceeded upon a ground 
which was not raised upon tbe pleadings. The app.'s 
case is, that jnst before the collision the vessels were 
tailing in opposite directions in such a relatire position 
that tlie rule prescribed by the 296th section of the 
Merchant Shipping Act applied, and both Teasels were 
bound to put their helms to port, *' unless tbe circum- 
stances of the case were such as to render a departure 
from the rule necessary ; " that the resp. does not 
tllege the existencu of anj such circumstances, but 
attempts to excui^e the non-compliance with the rule by 
reason of the Atodtratim not having any lights exiiibiteu, 
in consequence of which it could not be knewn which 
waj she was proceeding; that the question whether 
the Moderation carried lights or not at the time of 
the collision was therefore the vital question in tlie 
canse which the judge was bound to decide one way or 
the other. In one sense it is undoubtedly true that 
the question of lights would be an essential one to de- 
termine ; for, if tbe Deeste was bound to have ported 
her helm and could only exctuM herself for not doing 
80 by tho absence of lights on the ModercUioaj tbe 
finding that the Moderation had lights would of course 
have been decisive of the case against the Deesse. 
But, on the other hand, if the Deesse was not bound 
to have ported her helm, the case would not have 
turned upon the question of lights, although the 
Deesse might have attempted to excuse herself fur a 
supposed error by the assertion of a fact which was not 
proved. In any vi«w of the case the quesition of light 
was certainly an important one, and evidence was 
properly adduced upon it on both sides. The app. 
insists that his evidence being affirmative ought to be 
more regarded than that of the resp., which is only 
negative. But negative evidence sometimes approaches 
very nearly to that of a positive character, as 
in the present case, where the witnesses were on 
board the Moderation after the collision, when the 
lights were said to have been burning, and state that 
they saw none. In the app.'s affirmative evidence the 
helmsman ought not to be reckoned, because, although 
he states positively enough that he saw the liglits, 
and it was suggested that though the lights themselves 
might be screened from bis view where he stood at 
the holm, yet that he might see them reflected upon 
the atmosphere, their Lordships are told by their 
nautical advisers that this is not at all probable. The 
learned judge of the Court of Admiralty might well be 
warranted therefore in preferring the negative evi- 
dedbe of the resp. to the single affirmative witness of 
the app. But it is objected that tiie learned judge 
improperly shifted the onus of proof, and threw upon 
the app. the duty of proving that the Moderation 
oanied lights instead <^f requiring the resp. to prove 
that she had no lights. This, however, seems to be 
inaccurate. In his summing up the learned judge dis- 
tinctly told his assessors that it lay upon the Deesse 
to show the reason which rendered it impracticable 
for her to obey the directions of the statute, tbe only 
reason alleged being the absence of lights on the 
Moderation, When the learned judge, there- 
fore, after the whole of the evidence had been 
considered, used the words, •* We are of opinion that 
the burden of proving that tbe Moderation carried 
lights was upon her,** he must have meant that the 
BegMtire evidence oi the resp. had thrown upon the 
Mpp, the neceasUj oi offering affirmative '^too^^ an^V 



that he had satisfactorily discharged himself of 
the obligation. This view of the meaning of the 
learned judge will serve to dispose of tbe objectioa cf 
bis not having dedded the question of lights, becao^e 
it necessarily involves an opinion upon the point But 
the learned judge was not bound to determine tin 
question of lights at all, if, in bis judgment, the case 
could be decided without any reference to it. Aad 
such was his opinion, for he considered that lbs 
Moderation was solely to blsme, beeaose she was uk^ 
justified in pordng her helm at so late a period 
after seeing the green light of the Deetje. To ibi«, 
however, the app. objects that such a <:*^,f 
this is never suggested by the resp. upon lus 
petition. But their Lordships think that there ii 
no ground for this objection. The resp., in tbe tbird 
article of his petition, says that the Moderatitm 
was first seen upon the Deesse" t starboard bow (whid 
of course was that upon which the Deest^e green li|[k 
would be seen from the Moderation^, and that tt» 
Moderation afterwards, nnder a port-helm, ran into sad 
struck her on ber starboard bow. This is not like t 
case where the injury is alleged to bare taken place ii 
a manner totally different from that which is aftw- 
wardi proved ; for here the manner in whidi ih« 
collision was produced is described, not spedftnilj 
indeed, but in general terms, and it was substantiaOj 
proved. The turning point in this case is, the questiA 
upon which side the vessels were first seen from eidb 
other ? The evidence of the resp. b rcry strong N 
show that the Moderation was first seen on the »<«- 
board side of the Deesse, On the part of the app. ose 
witness states that they first saw the red and not tbe 
green lights of the Deesse from the ifodisrafios; bit 
in this he is at variance with the app.*s ovn 
preliminary account, which states that both t.i« 
red and the green lights of tbe Deesee were ir^ 
seen. Theur Lordships are satisfied npon Hf 
evidence that the Moderation most haw seen tt« 
light of the Deesse in the first instance, asi 



green 

before she ported ; and if so, the whole case roar bt 
disposed of upon a very short gronnd. Whether tbe 
Deesse had seen the coarse of the Moderation or vtA, 
or, in other words, whether tbe Moderation canicd 
lights or not, it was the duty of the Deesse, seeioj; tbe 
Moderation on her starboard bow, not to port btf 
helm, but to keep her course, which she did ; she %ts. 
therefore (apart altogether from the question of Ugba) 
entirely right. The Moderation, seeing the Deests « 
her starboard bow, ought not to have ported, ami it 
therefore alone to blame, and their Lordships will re- 
commend to Her Migesty that the judgment be affirswi 
with costs. Decree affrmed. 

App.'s proctors, Dyke and Stokee, 

Btisp.'s proctors, ToUer and Sons, 



COUBT OF OOMKOV BXKCH. 

Beported by W. Mati> and Luxurr Biiini, ^qra, 
BanlstersHit-Law. 

HiULRT Tbrx 1864. 

Monday, Jan. 11, 1864. 

Cawthboit v. Triokbtt. 

Bill of Jading— DrnnmroQe — JUffkt t^f master ts 



By the terms of a biU nf lading, a eh^ was *^le fsh 
Aer regtdar turn in unloading ** at the pari of^ 
diarge. On the arrieal of the ekip ike cotuh'''* 
refused to aec^ and mnload l&e eeargo, in ctmn- 
quence of seme dispute between himtetfund the r«- 
signor, and the sh^ wot htpt eevertu dbft «iii^ 
being unloaded : 

Held, that the bill qf lading ivct a eimiraei btfctes 
the master and (As consignor, and tknt A,, vko ttf 
matter and part owfier, tnw ailftM fo 
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damages/rom the consignor for hit breach of crni- 
tract in not allowing the ship to vnload in Iter 
regular turn^ according to the terms of the bill of 
lading^ and that /or this purpose it was not neces- 
sary that he should Join his co-owner as a party to 
ike action. 

This woB an action tried before Mr. SecondMry 
Potter, in Ani^st last, when a yerdict waa found for 
tho plfc. for 14/. The pit. was master and part owner 
•of the slip Providence^ and the declaration contained 
two oonntfl, the first on the contract set ont in the bill 
of jading, assigning as breaches that the goods were 
not received and taken and unloaded from the said 
•hip bj the said J. S. A (the consignee of the deft.), 
or by any other person within reasonable time, whereby 
the said ship was detained, &c The second count 
wee the common count for demurrage. The first four 
pleas traversed the averments in the first count, and 
the fifth plea was to the second count, never indebted. 

The bill of lading was in the following terms : — 
^Shipped in good order and well conditioned, by 
fiemnel Trickett, m and upon the good ship the Pro- 
•MfMce, whereof James Cawthron is master for tins 

Emit voyage, and now lying at Leeds and bound for 
detone; that is to say, sixty-four (64) tons of 
«feone, described in the margin, and to be delivered in 
the like good or«ier and well conditioned at the afore- 
•ud port of Maidstone (all and every the dangers 
and accidents of the seas and navigation of what 
naftnie or kind soever excepted), unto Samuel Trickett, 
at hie wharf, at Isle of Dogs, or in the Pool, or to his 
order or assignee as may be required, viz., to John S. 
JUieomb, mason, Maidstone, the vessel to take her 
nigiilar turn in unloading, he or they paying freight 
iior the said stone as customary, at the rate of 13^. per 
ton as per accustomed measurement. — In witness, &c. 
" Pro Samukl Trickktt. 
••Jno. E. Rbadox. 
" Lecils, dated April 27, 1863.'» 

The ship having duly arrived at Maidstone on the 
Sth May, the consignee refused to receive the cargo, ns 
there was some misunderstanding between him and the 
drft On the 13th May the plL's attorney wrote to 
the deft., giving him notice that the pit. would clHim 
demorrago at 2/. per day from that day. On th<i 18th 
ICaj the pit. commenced discharging his cargo and 
flnished on the 20th. 

The pit. owned one-third of the vessel and another 
person the remaining two-tliirds, and there was an 
•irangement between them that tlie pit. was to work 
the Tessel and pay all outgoings except repairs, and 
was to pay to his co-owner one-third of the net profits. 

Shaw having obtained a rule last term, oiling on 
the pit. to show cause why the verdict should not be 
set aside ami a new trial had, on the ground that the 
pit., who was master and co-owner only, could not sue 
alone for the detention of the ship, 

/>./>. Keane now showed cause. — ^The pit. was 
xaaster and co-owner, on the principle of what \t called 
** clear thirds ;*' that is, he owns one-third of the ship 
and his co-owner two-thirds, and be is to work the 
ship and pay to his co-owner one-third of the net 
profits. The rule is laid down in Brotmeker v. Scott, 
A Taunt 1 ; Evans v. Forster, 1 B. & Ad. 118, that 
the master cannot sue the consignee for demurrage 
nnless there is something in the bill of lading which 
shows that he is liable for demurrage as well as 
freight. [Willes, J. — As the vessel, by tho terms of 
the bill of lading, was to be unloaded in her regular 
torn, those cases would be in your favour.] Here 
the master was not allowed to take hu regular turn. 
The master had ihe whole management of the ship, 
and was to pay all dues and expenses, and he must be 
oonmdered as the employer of the ship for tho voyage : 
^Story on Agcnoy, a. 393.) The rale that the master 
oannot sae does not apply hers. [Wilubs, J.— It 



is more like the case of tenants in common than 
agency, where one takes the other as tenant of his 
share.] {SiJtids v. Davis, 6 Taunt. 65.) Tiie pit. 
has a greater interest than the mere interest of a 
master in freight: 

Story on Agency, s. 36. 

Shaw in support. — There is nothing in the bill of 
lading which makes demurrage payable. That ahe 
shall take her regular tai|i in unloading is a mere 
direction that would be put in all charter-parties. 
[Erlb, C. J.— The bill of lading is a contract be- 
tween the shipowner and the freighter.] {Domett v. 
Beckfordy 5 B. & Ad. 521.) The contract to unload 
does not arise from the bill of lading, but arises m 
soon as the goods are put on board- [Ekle, C.J. —You 
undertook that the ship should take her regular turn, 
and then you would not let her do so, but kept her ont in 
the harbour; would not that be a breach of contmctV] 
I submit that it would not. There is nothing more in 
the bill of lading in this case than in all tlie cuhos 
where the consignor has been held not to be liable 
for demurrage ; in all cases there must be some exprcsa 
stipulation as to the de&tination of the ship, and this 
is merely a direction. Tiien the pit. cannot recover 
unless the other part owner is joined. If the shi;) had 
been let to the pit. for a stipulate:! sum the case would 
be different, but here the other owner has an interest 
in the profits. 

Chappell V. Comfort, 4 L. J., N. S., 58, C. P. 

EiiLE, G.J. — I am of opinion that this rule bliould 
be discharged. This was an action by the pit., who 
was master and part owner of the ship, against tho 
consignor of the bill of lading, and it sevuis to me 
that there was that in the bill of lading wlilch 
amounted to a contract by the shipper that the Ahip 
should take her regular turn in unloading. The net ion 
is for detention, and there waa evidence that it' ilie 
ship had been allowed to take her regular turn this 
delay would not have occurred. It seems to ine that 
there is a confusion of ideas in arguing that because 
the consignees might not be liable under an implied 
contract they would not be liable under this exuresH 
contract. The contract is contained in the bill of 
lading, and is made between the pit. and defr.; the 
deft, has not complied with the terms of tlini con- 
tract, and therefore I think the pit. is entitled to 
recover, and that this rule should be discharged. 

Williams, J. concurred. 
. WiLLKS, J. — I am of the same opinion. When 
yon examine the cases that have been referred to, they 
are actions by the master against the consignee for 
delay in getting out the cargo, but there was no 
express contract. This is an action by the master 
against the consignor on the bill of lading, and it 
seems to me clear that this is an action of contract. 

Keating, J. concurred. 

Rule discharjtd. 

Thurtda^t J<»^ ^4, 1864. 
Cole v. BIebk. 
CJtarter-party — FuU and complete cargo— Brolen 
stowage. 
The deft,f by^charter-partg^ bound himself to ship on 
board the pU,^s ship a JuU and cnmpUte cargo of 
sugar and {or) other lawful prodacf. Ctrtnin 
rates affreight were specijied in the chntifr-(tarfg 
for sugar J rum and timber, and t/ten followed the 
words, " Other goods, if any be shipped, to pay in 
proportion to the foregoing rates, except what w.riy 
be shipped for broken stowage, which shall pay as 
customary.*^ The de/L shipped as much timher as 
the vessel would carry, but did not Jill up the 
interstieet between the logs with broken stowage, of 
which the vessel would have carried 30 tons, i* 
addition to tke timber on hoard : 
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JETis/t/, that broken stowage being produce contemplaied 
bg the partteSf and the shipowner being bound to 
receive it, and it being impossible to Jill a skip 
loaded with timber without broken stowage, the 
charterer was bound to provide tV, and thtU he 
had not shipped a fuil and complete cargo within 
■ the terms ojfthe dtarter'party, 
Voorsom v. Page distinguisJud, 

Action brooght upon a duurter-partj entered into at 
Lirerpool on the 24tli Jolj 1861, between George 
Cole, of Bristol (tbo pit.)* owner of the ship /ita, 
registered tonnage 258 tonF, then in Liverpool, and 
John Meek, of Liverpool (the deft.), charterer. 

The following were the material parts of the 
oharter-partjr : — 

** It is mutuallj agreed that the said Teasel, being 
DOW staunch, strong, and in every respect fitted for the 
▼ojage, shall immediatelj be made readj in anj dock 
charterer may name in the river ilersev, and there load 
a full and complete cargo of coals, and Qor) other lawful 
merchandise, the vessel being guaranteed to carry at 
least 375 tons of dead weight if required ; and being 
so loaded and despatched shall immediately proceed to 
Havana and discharge the same, agreeably to bills of 
lading ; after which she shall again be made ready, and 
there and (or) at one or other usual loading places in the 
island, as ordered, load, from the agents of the said 
charterer, a full and C3mplete cargo of sugar and (or) 
other lawful produce which the said charterer binds 
liimself to ship (not exceeding what the vessel can 
reasonably stow and carry over and above her cabin 
tackle, provisions and furniture), and being so loaded 
shall therewith proceed to Cowes for orders (unless 
ordered direct on signing bills of lading), to discharge 
at a safe port in the United Kingduro, or on the 
continent between Cronstadt and Havre, both inclu«ive, 
or in the Mediterranean or Bosphorus, and being arrived 
at the port as ordered, shall there deliver the said cargo 
to the charterer or his agents, according to bills of 
lading.^ 

Certain rates of freight were specified to be paid by 
the charterer to the owner for the round voyage to a 
poit in the Baltic, elsewhere on the continent, or to 
the Mediterranean, " for sugar and molasseii, per ton of, 
&o.; the same rates for rum per liquid tun, and 
load for timber ; other goods, if any be shipped, to 
pay in proportion to the foregoing rates, except what 
may be shipped for broken stowage, which shall pay 
as costomary." . . . ** If timber be shipped, 
the quantity of Sabica not to exceed 60 tons, to be 
taken through the vesaers hatchway." The first count 
of the declaration, after setting oat the material parts 
of the charter-party, alleged three breaches of the 
charter-party, viz., nonpayment of freight, loading a 
abort and incomplete cargo, and, thirdly, loading a 
cargo of timber of unreasonable and improper dimen- 
sions and sises for the ship, without providing broken 
stowage for the same, although broken stowage was 
necessary f^r the due and proper shipment of such 
cargo. It further alleged loss of freight sustained by 
the pit. in consequence of a full cargo not being loaded 
on board. There were t\»o indebitatus counts for 
freight and demnrrage. 

The deft paid into court 1452., and denied the 
second and third breaches of the charter-party. 

At ths trial before -Erie, C. J., at the sittings* in 
London after laat tesm, it was arranged that the 
matters of account should be referred, and the only 
•qnestion left to the Jury vas, whether or not the deft, 
had loaded a full and complete cargo for the home- 
ward voyage, within the meaning of the charter- 
: party. The deft, had shipped tunber, and it was 
admitted that be had shipped as much timber as the 
-vessel would carry, but the interstices between the 
logs might. have been filled np by other produce, and 
' the §bip would hare camed.thirty tons of broken stow- 



age if this had been done. Tlie deft, cooieiided that it 
was optional with him to ship '* broken stowage" or 
not, and that he was not bound to do so under the 
charter-party, the constmetioo of which was for the 
judge. There was evidence that express contracts that 
vessels should be filled up with broken stowage were 
frequently inserted in charter-parties. Erie, C. J. left 
it to the jury to say whsther the deft, had loaded> 
full and complete cargo, and they foond in favoor of 
the ph., with damages 561!. 6f. 

Karslake, Q.C. (F. M, WkiU with him) now 
moved, pursuant to leave reserved, to enter a verdict 
for the deft, on the ground that there was no qoestioB 
to go to the jury, or for a new trialon the ground that 
the finding of the jury was against the weight of evi- 
dence. Both the shipowner and the charterer are 
interested in limiting the amount of broken stowage, 
the former because it only pays half freight, and the 
latter because he has difficulty in obtaining it la 
Havanna it cannot be got The deft did provide a 
full and complete cargo : 

Moorsom v. Page, 4 Camp. 103 ; 
Irving v. Clegg, I Bing. N. C. 53. 

Eblb, C> J.— This question was for the jury, and I 
am not dissatisfied vrith their verdict. If it was far 
the court, I agree with the jury that the pU. is 
entitled to sustain his daim. The charterer had the 
option of putting in any cargo that he pleased, bat be 
was bound to fill the ship, and if he shipped a carge 
which would not fill the ship without broken stowage 
he was bound to provide broken stowage. The ship- 
owner was under an obligation to receive it, and tb«» 
must have been a oorrelativs obligation on t3ie dcfi^ 
part to supply so much as would render the cargo a 
complete one. 

Williams, J. ooncnrred. 

WiLLKS, J. — I also conear, but I wish to point est 
that our decision is not in conflict with that of Locd 
EUenborongh in Afooraom v. Page. In that case the 
vessel was filled with tallow, together with as modi 
ballast as was neoesaary for a complete cargo ef 
tallow. The contention of the shipowner was, thst 
some of the ballast ought to have been taken oat and 
its place supplied by copper, one of the artidea which 
the charterer was entitled to ship, for which the owner 
would have received freight But the charterer there 
was entitled to ship a complete cargo of tallow, and 
the fact that, if he had loaded the ship in some other 
way the owner would have received more freight, did 
not render it compulsory upon him to do so. Hoe 
broken stowage was part of the produce contemplated. 
The owner was bound to receive it« and there is 
nothing in the charter-party to show that the obliga- 
tion was not intended to be correlative. 

Kkatino, J. concurred. i2«2s rtfiueL 



COUBT OF EXCHBQ.XJSR. 

Reported by F. Bailbt and H. Leigh, Eaqra., BanMcra- 
at-Law. 

Tuetdag, Jan, 12, 1864. 

Stapleton r. Hatmkk and AnorrHBR 

(Assignees, &c) 

Merchant Shipping Ad, 17 ^ 18 VicL c 9&— rroas- 
/er under sect. 55 — Tf^etnt purdiaser — E^mitabk 
rights in vessels under 25 ^ 26 Vid. c 63, a. 3. 

The transfer of a vessd bg a bill of sate, wtder seeL 
55 of t/te Merchant Slipping Ad, 17 ^ 18 Ftcf.c 
96, to a bond fide pmikamr for rolve, veats the 
propertg in such vessel M the trasssferm from the 
momentofits execution, andgivee him a good tide 
in an action of trespass agaimtt the eueignees of 
his vendor for seizing and edUng the veseel under 
the bankruptcy of the latter, althomghy umtU rfgistm- 
tion of the tranter under sect. 57, (Ae (rcMs/irss 
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i not have tranrferred the vessel to a purchaser 
I himself. 

purchase efu vessel by a person under twenty- 
fears of mge, the vendor becomes a trustee in 
iyfor the purchaser , until the latter , on coming 
ge^ is enabled to make (he dedaration of owner- 
required by secL ^ of the 17 ^18 Fictc.96, 
iously to registering the vessel in his own name; 
sect, 3 of the Merchant Shipping Amendment 
, 25 tf 26 Vict. c. 63, expressly recognises and 
s effect to such equitable rights^ and enables them 
e enforced, 

Jyerpool Borongh Bank v. Tarner (3 L. T, 
.. N.S. 84; 29 L.J. 827, Ch., Wood, V. C; 
firmed on appeal to Lord Campbell, L.C..,^ L. 
Rep. N. 8. 494 ; 30 L. /. 379, Ch.) discussed. 
laration. — For that defta converted to their own 
) goods of pit., that is to saj, a sailing barge, sails, 
rigging, &c., whereby pit. was deprived of the 
i and earnings of the said barge, and was pre- 
l from carrying on his trade of a bargeman for a 
ime, and was and is thrown ont of employment 
reatly impoverished. Pit claims 500/. 
as:— 1. (By sUt. B.L. C. A. 1849, s. 125), not 
. 2. That the goods were not the plt.'8 as 
3. Issne thereon. 

8 was an action brought by pit. against defts. as 
ces of one Attwater, a bankrupt. At the trial 
Martin, B., at Gaildhall, at the sittings after 
J Tern last, it appeared that on the 29th April 
pit, then under twenty-one years of age, bought 
kige in question of Attwater, the then owner, for 
and a bill of sale for the transfer of the barge 
Attwater to pit. was duly prepared and executed 
ie money paid by pit to Attwater. Plt.*s evi- 
tui to the transaction, and which was not con- 
ted or disputed, was as follows: — ** I was not 
F-one when 1 took the bill of sale. I went with 
'Ur to the Custom-house. 1 told them my age. 
my papers and the. bill of sale at the Custom* 

1 went there several times afterwards. I 
not get the certificate. They told me no one 
touch my property. They gave me back the bill 
^9 and said no one could interfere with my pro- 

They said they could not give me my certificate 
I was of age. I came of age on 3rd Sept 1862." 
Unable to get the barge registered in his own 
by reason of his being unable to make the decla- 
required by the Act owing to his infancy, pit. 
ued in possession and use of the barge under the 
ry of it in Attwater^s name. 
the 17th July, after the transfer to pit, Attwater 
te bankrupt, and defts. were appointed assignees, 
the proceedings were subsequently transferred to 
ounty Court of Kent, at Sheemess, under sect 109 
e B.A 1861. 

Q assignees having subsequently disoorered that 
&rge was still registered in the bankrupt's name, 
caused it, together with the sails, rigging, and 
^ &c., to be seized by the baili£fs of the County 

• under a warrant of seizure, authorising the 
'e of the goods of Attwater wherever the same 
' be. The seizure was made on the 6th Nov. 

• and on the 28th of the same month it was sold 
ction for 77i!. Prior to the sale by auction the 

was registered in the name of the assignees, but it 
ot clearly proved whether or not such registration 

place before or after the seizure on the 6th 
Subsequently to his purchase of the barge, pit. 
tK>agbt a new mainsail, for which he had paid 20/. 
Was seized and sold with the other fittings. The 
fides of the purchase by pit., and of his prooeedings 
igboat, was not questioned. Upon these facts a 
ct wai found for pit for 120/1 damages, leave 
; reserred to the defts. to move to reduce the 
iges to 80/. ; pit having contended at the trial 
llAB. Gas. 



that in any event he was entitled to a verdict for 20/., 
the price of the mainsail. 

A rule having been obtained for that purpose, on the 
ground that pit was not the legal owner of the barge, 

Joyce (with him Gibbons') now showed cause on the 
part of the pit. against it— The question is, whether 
the assignees are the true owners, because, as against 
any but the true owner, pit (as in possession) must 
be taken to be the true owner. But it is insisted 
that pit is the true owner within the statute. 
Boyson v. Gibson, 4 C. B. 121 ; 16 L. J., N. S., 147, 
G. P., which will be relied on contra, is an extreme 
case, and moreover does not apply, being on a re- 
pealed sUtute (the 3 & 4 Will. 4, o. 55), and one 
very different from the Merchant Shipping Act, 17 & 
18 Vict c. 104. All that was necessary to keeping up 
the national character of the vessel might be done 
without going the length of that case. By the Act of 
3 & 4 Will. 4, the transfer of a ship was invalid for 
every purpose tmless it was registered. But that is 
not so by the Act of 1 854 (sect 1 8). There is nothing, 
it is submitted, in the present Act, which says that a 
transfer by an unregistered bill of sale shall be invalid. 
By sect 38, the owner is to make a declaration accord- 
ing to the requirements of that section, which declara- 
tion the pit could not make until he was of age. 
Sect 55 enacts what are to be the necessary requisites 
to a transfer, namely, a bill of sale containing a certain 
description ; — and on the execution of such bill of sale 
the property it is contended would pass. Beyond 
giving the privilege of a British ship, registration is 
nothing in the present case. All the requisites of 
sect. 55 have been complied with. [Chahmkll, B. — 
Sect 57 will be a di£Bculty in the way of your con- 
struction. MARTm, B. refers to and reada plt*s evi- 
dence of what took place on his leaving the papers 
at the Custom-house.] Sect 99 assumes that infancy 
would prevent a person " doing anything required by 
the statute,*' and contemplates the infant getting some 
person to act for him, and until that is done the 
vendor, the original registered owner, remains on the 
register, and is a trustee for the infant. The case of 
Duncan v. TindaU, 13 C. B. 258 ; 22 L. J., N. &, 137, 
C. P., cited contra, has not much bearing on the case. 
[The Solicitor- General, contra, referred to 2%e Liverpool 
Borough Bank v. Turner, 29 L. J. 827, Gh., Wood, 
V. C. ; 3 L. T. Rep. N. S. 84, confirmed on appeal to 
Lord Campbell, L. C, 3 L. T. Bep. N. S. 494 ; 30 L. J. 
379, Ch. Martin, B. referred to Hughes x. Aiorris,2\ 
L. J., N.S., 761, Ch. ; 9 Hare, 636; 2 De G. M. & 
G. 349.] Since and in consequence of the ease of the 
Liverpool Bank v. Turner, which was in 1860, the 
Merchant Shipping Amendment Act, 25 & 26 Vict. 
c 63, has been passed, which, by sect 3, lets in 
equitable interests. If the legal estate in the barge was 
not in pit. until completion of the registration by the 
bankrupt, it was a mere equity, and as such did not 
pass to the assignees. Pit being incapable, and having 
no guardian, then, till one was appointed under sect 99, 
the bankrupt was trustee for the purpose of protecting 
him, and it was a trust enforceable in equity. It was 
like the case of Dixon y. Ewart, 3 Mer. 322. The 
property either passed to pit, or it was a trust in the 
bankrupt for plt*s benefit, and no property passed to 
the assignees. [MAkTiK, B. — On the transfer by the 
bill of sale under sect. 55, the property passed out of 
the bankrupt, and nothing passed to the assignees. 
The defts. must say they have a better title than the 
pit, or they fail.] 

The Solicitor- General and F. J. Smith contra, in 
support of their rule. — The case nuses the important 
question, whether the policy of the Legislatture for a 
hundred years, that registry shall be evidence of the 
legal ownership of a ship, is to be departed from. 
In Ex parte Yallop, 15 Yes. 60, Lord Eldon comments 
on the poUey and deddes in conformity mtlit>aL%^ras« 
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COO tended for by def ts. Boyson v. Oibtan was on the 3 & 4 
WOL 4, c 55f which contained negative words (secta. 
81, 34, 35). Does the absence of negative words in tbi 
present statote make all the difference ? The judgment 
of Lord Campbell in The Liverpool Borough Bank v. 
Twmer (vbi rap.) is most important, as pointing to 
registry. [Martik, B.— In reality, that case does 
not Apply to the present case at alL The point 
there decided has no bearing here. If yon read 
the letter on which the decision in that case turns, 
yon will see no other conclusion conld have been 
come to ; it could not be contended that that lettei 
was **in the form I."] It may be conceded thai 
it was not necessary to decide the precise question 
there ; but it is clear that both Lord Campbell 
and Wood, V. C. considered the whole bearing 
of the case as involving the larger question, as to 
whether the policy of the Legislature was changed, 
&&, and their opinions that it was not changed 
are entitled to great weight. There can be no dealing 
with a ship unless it be registered, and all the argu- 
ments in that case are founded on that proposition, 
and the V. C.*s judgment decides in effect that no 
transfer shall be valid unless registered. Registration 
is ^ the only evidence of ownership. As to Attwater 
being a trustee for pit. till registration, that is not so; 
a trusteeship is not recognised in the sale of a ship. 
Hughee v. Morris^ and the judgments of Knight Bruce, 
L. J. and Lord Cranworth (ti6i sup.), contradict 
Mr. Joyce's proposition in that respect. A cautious pur- 
chaser would meet and settle at the registry office. 
[PoLLOOK, 0. B. — Your view would paralyse all the 
commerce of the country.] Seels. 58 and 59 relate 
to a transfer in case of bankruptcy. No doubt the 
owner of an unregistered ship, in the case put by 
Martin, B., could bring an action on a policy, because 
being in possession he would have title against third 
parties ; but here there is a question of title between 
two parties, and whether the equitable title is good 
against the parties having the legal estate. They com- 
mented on the cases cited contra, and cited also Ex 
parte Mathews, 2 Ves. 272. [Martin, B.— Sect. 3 of 
the last Act (25 & 26 Vict. c. 63). which lets in 
equitable interests, settles the question.] 

Pollock, C.B. — We are alt, I believe, agreed that 
the defls.* rule to reduce the damages in this case 
to 20/. must be discharged. Before the passing of 
the last statute (the 25 & 26 Vict. c. 63) there 
would have been some ground for the arguments which 
have been urged by the learned counsel for the defts 
that in case of the transfer of a ship the legal 
ownership alone is to be looked at. But since the 
case which has been cited, of the Liverpool Borough 
Bank v. Turner, and for the very reason that persons 
might be defrauded by not getting possession of 
ships for the purchase of which titey had paid their 
money, through the vendors* becoming bankrupt, the 
Legislature passed the statute of 25 & 26 Vict, c 63, 
expressly recognising and giving effect, by the 3rd 
section, to equitable rights arising out of transactions 
precisely the same as that in the present case. I should 
bij sorry to decide against the very high authority of 
Lord Campbell or Wood, V. C. without having the 
fullest ground for it. But the 25 & 26 Vict. c. 63, 
passed subsequently to their decision, expressly enacts 
by sect. 3, th>it '^ Equities may be enforced against 
owners and mortgagees ef ships in respect of their 
interests therein in the same manner as equities may 
be enforced against them in respect of any other 
personal property." Now here the pit. purchased 
the barge, paid the purchase-money, and took a bill 
of sale from the vendor, the registered owner, and it 
was only because of the purchaser being under 
tweatj-one years of age, and so unable to make the 
requtaiUt declariition under t\ie Act, iVi^Lt lVi« Wt\2,« 
waB not registered in bis name. It wa&, \iow«v«t^ 



delivered to him and ho naed it in his 
under the original registry in the bankrupt's niai. 
and he was told at the Gastom-honM that no ce 
could interfere with his property. Under these v- 
cumstances I think the banknipt was a trustee for pL 
the infant purchaser, and I hare great aatislaetieB ia 
concurring with the rest of the ooart in deddxng tka 
this rule must be discharged. 

Martik, B. — I am entirely of the tame opiska 
So far from our departing from the cases which kn 
been cited in argument by the defts.* coonsel, I tkiik 
they were rightly decided. I think the pit. is cntitkc 
to have this rule discharjred, on two grounds. Apa: 
from the statute 17 & 18 Vict, c 104, the pit. wss, b 
my opinion, in lawful possession of the barge as sgia« 
the bankrupt and his assigneea, and though by virtk 
of the 57 til section, assuming him to have been ef ap. 
he could not have iramtferred the vessel nntil regian. 
yet for the purposes of an action of trepaas be had, a 
being in the lawful possession, a perfectly good lak 
against the defts. The Act b precise that tlM trusr 
shall be by a bill of sale (sect. 55), and themomeotttt 
instrument was executed, the property in the bap 
vested, and he became the legal owner of it, alt&e^ 
until something else was done he conld not have tarn- 
ferred it. He bad a lawful title in the ship agsiottili 
persons having no better title. I apprehend the bi^- 
rupt and his assignees, as appearing as owners OBtk 
the register, might have been entitled, if dealing villi 
bond fide purchaser for value, to have given s tidi, 
subject only to the operation of the recent Act, reeqg* 
nising equiuble rights. But unices the Act of Paiir 
ment absolutely and expressly so enacted, it wosld k 
contrary to reason and guod faith that we should dsaai 
in favour of the view arged by the deftft.' counsel ^ 
to the second ground ; supposing that, owing to thepv^ 
chaser*s incapacity during hb minority, any thing R- 
mained to be done, still the law ia that the mdor 
shall be a trustee for him as the real owner, and Ue 
the Act of Parliament applies. The pit. was eoti^ 
by virtue of bis possession, and the defts. had no titk 
I will add that one cannot help rejoicing that it abaiii 
be so, and that such a gross and monstrous injutiB^ 
if not fraud, as that which the contention of the ddUi 
had it been successful, would have worked to the flu 
should be frustrated. 

PiGOTT, B. — I have nothing to add, but that 1 
feel all the satisfaction expressed by my toecba 
Martin in saying that this rule ought to be dir 
charged, (a) RuU disdiargel 

Plt.*s attorney, Peddell, 82, Gheapside. 

Defts.* attorneys, Scmdgs and ATnott, 5, Gray's-itf* 
square, agents for Heyward^ Rochester. 

Monday, Jan, 25, 1864. 
Irwik v. Brandwood avd Ux. 

Slander — Imputation of drunkenmest against oer^ 
cated master of a vessel — Merchant Shtf^i^^ti 
1854 (17 i 18 Vict. c. 96), a. 242. 

On demurrer to a declaration, which alleged that fdL 
was a duly certificated master fnariner m cosmmi 
of a foreign-going ship within the meaning o/tk 
Merchant Shipping Act 1854, as the masUr tf 
the said ship for hire, fc,, emd that the stdd vsad 
sailed to and stayed of Ifaasauy under the esst 
mand of pit. as such nuuter as aforesaid, sti 
that the female deft, falsely esnd malieiously tfsk 
andpubUshed of pit. as master marmer as efirS' 
said the words following, that ia to sag, ** Dwriei^^ 
stay at Nassau he was frequent^ drunk, and intkf 
state he had to be carried to kis hoai fo rtsd i* 
vessel, which was standing out siwmul ■At-'* ^ 
was 
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Meldf that tuck wonls to tpoken of the pU, while the 

wkMster of and m command of a veitel were the 

Mubject of an action^ and therrfore judgment wot 

wme n jbr the pit. 

Declaration. — That before the speakiDg of the words 
iMrainafter mentioned, the pit had duly obtained each 
OMtificate for competency as is reqoirad by the Mer- 
ehant Shipping Act 1854 to be obtained by persons 
intending to b^me masters of foreign-going ships, and 
poMessing the said certificate, commanded a vessel 
ealled the Seiton^ being a foreign-going ship within the 
iDMUiing of the said Act, as the master of tne said ship 
for hire and wages payable to him in that behalf, 
dnring a foreign voyage, in the coarse of which the 
■aid vessel saUed to and stayed at Kassim, within Her 
Hijesty's dominions in the West Indies, under the 
eommand of the pit as snch master as aforesaid, and 
wJL the time of the speaking of the said words the pit 
■tm retained such certificate as aforesaid, and exer- 
cised the employment or profession of a certificated 
master mariner, and sought his livelihood thereby. 
Yet the deft. Jane, then being the wife of the deft. 
William, false and malicionsly spoke and pablished of 
the pit, as master mariner iJbresaid, the words fol- 
Jowiog, that is to say, *' During his stay at Nassau he 
was iKqaently drunk, and in that state he had to be 
ouTied to his boat to reach his vessel, which was 
■tending out several miles " (meaning that the pit 
whilst he was master of the said vessel aforesaid, 
eootrary to his duty as master of the said vessel, 
daring the stay of the said vessel at Nassau, had been 
frequently drunk, and had been guilty of a gross act 
of drunkenness), whereby the plt.'s character and 
npntation as a master mariner as aforesaid has been 
injured, and the plt.'8 said certificate became liable to 
be suspended or cancelled if the said charge had been 
true ; and the pit. claims 300/. 

Demnrrer and joinder in demurrer. 

Deft's points: — 1. That the words spoken are not 
•etionable without special damage. 2. That the 
words are not shown to have been spoken or to apply 
to plt.*s occupation as master mariner. 3. That not- 
withstanding plt.*8 drunkenness ashore during the stay 
mi Nassau, the words spoken charge no inefiiciency to 
discharge his duties as master of a ship, or injury or 
inconvenieoce arising therefrom, which would subject 
the pit to be discharged, or to have his certificate 
■nepended or taken away under the Merchant Shipping 
Act 1854, or otherwise. 

Pit's point — That it is actionable, even without 
special damage, to charge a master mariner with such 
dmnkenness as would, if the charge were true, render 
him liable to have the certificate of competency sus- 
pended or revoked. 

The following sections of the Merchant Shipping Act 
1854 (17 & 18 Vict c. 104) were referred to in the 
ii^gument: 

Sect. 239. Any master of any British ship who, 
by wilful breach of duty, or by neglect of duty, or by 
reason of drunkenness, doea anjf act tending to the 
immediate lotSy deetruction^ or eerioue damage of §uch 
tkipt or tending immediately to endanger the life or limb 
of any person belonging to or on board of such ship, 
»r who by wilful breach of duty, or by neglect of duty, 
or by reason of drunkenness, refiteea or omits to do 
ma^ lawful act proper and requisite to be done by him 
for preserving such ship from insured loss, &c, shall, 
Rnr evtfry such offence, be deemed guilty of a mis- 
demeanor. 

By sect 241 power is given to the Board of Trade 
V any local marine bou^ to investigate oases of 
iDeged inoompetenqy or misconduct on the part of 
my master, &c. 

By sect 242 the Board of Trade has power to 
luspend or annnl the certificate, whether of com- 
letenoy or ■errice of any master, &&, in the fbUowiog 



that is to say: first, if upon any investiga- 
tion made in pursuance of the last preceding section, 
he b reported to be incompetent, or to have been goilty 
of any gross act of misconduct c&tmJbennesj, or 

tyranny. 

BagUtf for deft, in support of the demurrer. — Words 
imputing drunkenness to a master mariner generally are 
not actionable without special damage unless they impute 
misconduct in the discharge of his duties. To charge 
drunkenness per se at Nassau is not actionable, nor if 
said of a master mariner. He might innocently have 
been enjoying himself ashore. Nor is it said that the 
boat was the boat of the vessel. It might be a hired 
boat, which would be ** his boat" just as a cab hired 
by a man is ** his cab** for the time. To be the sub- 
ject of an action, it must be drunkenness in the dis- 
charge of his duty, which this is not alleged to be. 
So in Ayre v. Craven, 2 A. & £. 2 ; 4 L. J., N.S., 35, 
C. B., it was held not actionable to charge a physician 
with adultery (Lord Denman*s judgment, 2 A. & £. 
p. 7), for though said of him as a physician, it was 
not shown how it was connected with the discharge of 
his duties. Ijumbg v. AUdag, I Cr. & J. 301; 
9 L. J. 62 Ex.; 1 Tyrwh. 217, shows the slander 
must be spoken in relation to a man's office, and con- 
nected with his profession: (per Bayley, B.) So also 
in the case of a clergyman {GaUtoeg v. Marshall, 9 Ex. 
294 ; 23 L. J., N. S., 78, Ex.). [PiooiT, B.— 
In the case of a clergyman having cure of souls, 
it would be actionable if spoken of him either 
in his duty or out of it because it would be 
an ecclesiastical offence. May we not assume that 
the vessel in the declaration is the vessel of which 
pit. was the commander ?] Yee ; but it is not to be 
assumed he was drunk when on board ; he might have 
jumped on board from the boat quite fresh. The 
declaration says, ** being master of the said vessel." 
No doubt he is always ** master of the vessel," but is 
he never to get drunk ashore ? The allegation '* con- 
trary to his duty,'* &c., is nothing unless it was shown 
how it was contrary. [Mabtih, B. put the case 
of saying of a coachman that he was habitually drunk. 
PiooTT, B. — Or, which would be nearer to this case, 
that he was drunk when about to be put upon the 
box.] 

Dag contra for pit — Unless the court be of opinion 
that in point of law the pit. cannot by possibility have 
been injured in his professional character, then they 
will let the case go to a jury. [Pollock, C. B.— Not 
by possibility. It must be a reasonable probability.] 
The declaration, it is submitted, sufficiently sUeges a 

ander of the pit in the discharge of his duty. It 
alleges that the vessel was under his command as 
master. [Pollock, C. B. — Does it say, **As deft, 
well knew ?*'] No. Master mariners are not ex- 
pressly mentioned, but would be included in the 
enumeration given by Starkie in his treatise on the 
Law of Libel. In Gallweg v. Marshall (ti6t sup,) the 
ph., though a clergyman, had nothing to lose in 
the nature of temporal profits; he had no benefice. 
[Pollock, C. B.— It would clearly prevent him from 
ever getting one; and so here, if the charge were 
true, it would be the cause of deprivation of the 
plt.*s command. Cuannell, B. — Should not your 
inuendo have gone further, and in addition to say- 
ing ** while he was master of the said vessel," have said 
also, ** while he was so acting?" Take the case where 
the inuendo is not definitely clear, but nuy or may not 
apply to the pit, is that for the cotirt or the jury ?] 
I say it is for the jury. In Pemberkm v. Colls, 10 
Q. B. 462; 16 L. J., N. S., 403, Q. B., words charg- 
ing an imputation on pit, a dergymao, in his profee- 
monal character were held actionable, and the diatine- 
tion in Gallweg v. Marshail between that 
Pembtrton ▼. CoUs is the same aa that i«i 
out by Mt. SUxV^ Vva.^ \\i<^ vSoMiDm tft. -^p^ 
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profits in the case of an unbeneficed clergyman. So, 
in Ajfre ▼. Craven (ubi iup,) it was not necessarily 
injorioos to pit. in his profession. [Ghanmbll, B. — 
Does yonr declaration import that be was dnnk 
whilst acting in command of the vessel ?] It alleges 
him to be in command at the time, iko. ** While 
at Nassan** is all the time the ship was there, 
and pit. was in command all the time, whether on 
board or on shore. [Pollock, C.B. — Yon do not 
allege that he was dmnk in the discharge of his 
dntj.] Being drank at Nassau whilst the ship was 
lying off there under his command is an offence for 
which, under sect 242 of the Merchant Shipping Act 
(17 & 18 Vict. c. 96), he was liable to have his cer* 
tificate suspended or annulled. If it be really possible 
that a man may be damaged in his professional 
prospects, theo the court is bound to leave it to the 
jury, who alone can determine what are the duties of 
the master of a ship lying off Nassau. [Polix)ck, 
C. B.— But before it goes to the jury the court may 
decide that there b nothing to go to them.] 

Starkie on Libel, 126, 130, was also referred 
to. 
BayliM in reply. — A jury may find that words 
which at first sight may be actionable, are not 
80, as not spoken in that sense, but they cannot 
make non-actionable words actionable. [Chan- 
nbll, B. — If words are clearly actionable no inuendo 
is wanted. If they are clearly not actionable 
an inuendo cannot make them so ; but take the inter- 
mediate case where they fnay he actionable, then the 
inuendo is for the jury. Pollock, C. B. referred to 
Weikerhecid v. Armitage^ in which it was held that to 
say of a dancing mistress, *' She is as much a man as 
I — she got a woman with child — she is an hermaphro< 
dite," was not actionable without showing special 
damage. ** It was no scandal to her profession, for girls 
were more frequently taught to dance by men than 
women : *" (2 Lev. 233. )(a)] That case and all the 
others show that the declaration must be precise and 
certain, and connected with the discharge of duty. 

Cvr. adv. vuU. 

Jan. 28. — Pollock, C. B. now delivered the judg- 
ment of the court (Pollock, C.B., Martin, CbanneU and 
Pigott, BB.)as follows: — This was an action of slander 
against the wife of the deft., who had imputed drunken- 
ness to the pit. while in the command of a vessel 
that was then at sea in Central America. We are all 
of opinion that such words, so spoken of the pit. 
while the master of, and in command of a vessel, are 
the subject of an action. Therefore the judgment of 
the court will be for the pit. 

Judgment /or pit. 

Pit's attorneys, Lloyd and ChevalUer^ 30, Jehn- 
street, Bedford-row. 

Deft's attorneys, Gregory and Rowcliffu^ 1, Bed- 
ford-row. 



Held, thai atagainst the plU,^ eUnm tks expemea of 

iole €md poeseuion feet formed a proper dedmctUm 

from ike grots proceede, and thai the defU. comld 

not, therefore, be coiled upon to r^paff tkem: 
Held, alto, that the pUt. were entitled to mttrtMt upon 

the net proceedt tmd eottt. 

This was originally a damage suit, and was bitm^t 
by the owners of the brig Integrity against the Europa, 
by reason of a collision which occurred between the 
two vesseb in Dec 1859, off Cape St. Vinoeot. 

The Europa subsequently chaiiged owners, and wss 
arrested on the 14th Jan. 1868 and left under arrest 
On the 13th May 1863 she was condemned in the 
damage by decre<» of the High Court of Admiralty 
((tee 8 L. T. Rep. N. S. 368). and subsequently by the 
Judicial Committee on appeal from the deciaion of the 
court below. 

The vessel was sold under decree of the court for 
the sum of 9601,. and the marehalPs expenses and 
other fees amounted to the sum of 742. 19s. IdL for 
disbursements, &c, and the sum of 60iL for possessioB 
feee, the vessel having been under arrest from the 
14th Jan. 1863 to the 10th Sept 1863. 

The gross proceeds were insufficient to satisfy thi 
pits.' claim, and by reason of the vessel having changed 
her owners since the collision no freight was recover- 
able by the defts. .. 

MUward and Priichard, on behalf of the pits., now 
moved the court to order that the gross proceeds be paid 
out to their clients (i.e., that the above sums for disburse- 
ments and possession fees should be paid by the pits.) 
together with interest upon the gross amount from the 
date of the arrest of the vessel in this canfl« and oosta : 
The Dundee, 1 Hagg. 109 ; 
The wad Ranger, 7 L. T. Rep. N. S. 795, 
The John Dunn, 1 W. Rob. 159 ; 
The Volant, lb. 390. 

Potter for the defts., in opposition to the motion. 

The Court was of opinion that the pits, were Mt 
entitled to the gross proceeds of sale, and that therefore 
the sum of 134/. 19«. \d. was a proper dedactioo 
from the pits.' claim, and that they wer« entitled 
to interest upon the net proceeds from the date et 
the collision, and to costs. 

On a subsequent day Pritchard renewed the moUw, 
and cited the case of Leycetter v. Logan, 4 Kay & J. 
725 ; but the Court considered that the principU 
laid down in that case had reference only to the peen- 
liar relief afforded by the ninth part of the Merchant 
Shipping Act 1854, and to similar cases under the 
subsequent Acts, and the motion was refused, wkL 



ADMIBALTY COXTRT. 

Reported by RoaaaT A. P]utouaiu>, D.C.L., Barrlster-at-Law. 

Dec. 1 and 21, 1864. 
(Before the Right Hon. Dr. Lushinoton.) 
The Europa. 
Damage — Sale of vessel by decree of the courts 
Deductions from grott proceedt. 
The defts.* vetsel having remained under arrest wm 
subsequently sold in tatitf action of the pits.* claim 
for damage, to discharge which the gross proceeds 
were insufficient : 

(a) 8. a Freeman^ 277, nom. WUherhy v. Hemutoge ; and 
2 Show. 18, nom. Wetherhead v. Brookhoms. 



Tuesday, Dec. 8. 

(Before the Right Hon. Dr. Lushinotov.) 

The Octavik. 

Suit for wages—Foreign seamen— Olffeeiion by eonmU. 

Under ordinary circumstances, if the consul of a 

foreign country objects to the contistiuanee of a suk 

for wages by a seaman of the country vMek he re- 

presenU, the court wiU dismiss the suit. 
But in this respect there is a great distittction hotwcn 

proceeding against the ship and agaisust the proceeds 

of a thip told. 

This was a cause of wages, and was brought against 
the Belgian ship Octaoie, by her master Jean de Ves, 
of Ostend, in the kingdom of Belgium. 

The vessel hpd sailed from Ostend in the year 
1861, and after making numerous voyages had arrived 
at Liverpool, and having taken on board a cargo of 
salt, was about to sail for Ostend, when she was 
arrested in this suit The Belgian Tice-consol at 
once appeared in the suit, and filed aiBdavits desiring 
\ \.Yia^ >&<^ i«uk\. tbi^Tild be released aad ntnm to htt 
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le port under the charge of the pit. as master, 
order that all qaeations in dispute might be 
isted at Oatend. 

lie Belgian consul in London bad also protested 
inst the continuance of the suit. 
Hilward, for the vice-consul at Lirerpool, now 
red the court to dismiss the suit 
^, LuthtngUm, for the master, opposed the motion. 
)r. LusHCtGTON. — This is a suit brought by the 
iter against the ship for his wages, and in such a 
. the master now stands precisely in the same 
ition as an ordinary seaman. The ancient practice 
this court was, that leave should be obtained, prior 
:he institution of a suit for wages on behalf of a 
ign seaman ; but this was found to be exceedingly 
invenieut, as the commerce of the world increased 
very rapidly, and it was in the exercise of the 
bority with which I considered I was entrusted, that 
ibstituted, instead of a preliminary order attended 
ti delay and expense, a regulation that notice shonld 
jiven to the consul of the nation that he might inter- 

if he thought fit, and in that state the practice 
ever since remained. It must be borne in mind 

andent rule undoubtedly was never to proceed, 
spt under very particular circumstances, if the 
lul or minister of a foreign state interfered. The 
t question is, whether the court has jurisdiction. 
I observations that I made in the case of the 
vbchiek, 1 W. Rob. 143, were in answer to the 
ictiou that was taken to the court having any juris- 
ion at all, because there is a very great differ- 
e between having jurisdiction and declining to 
rcise it ; and no consent can give this court juris- 
ion unless it originally possessed it Whether it 
lid exercise it or not depended on other reasons 

other principles. Now I take it, the general rule 
s, and elsewhere in the courts of the United States, 
ch have had on many occasions to consider this 
ject, b not to proceed if an objection was raised on 
part of the minister or on the part of the consul of 
state, and not to be very particular with regard to the 
ore of the objections raised, if they appeared to be 
md fade satisfactory. There certainly have been 
M, not in this country, but in the United States, 
Bre their courts have proceeded in the case of a 
dsh vessel, even in spite of the remonstrance of 

British minister. One or two cases of that des- 
tion, upon an examination of their reports, I have 
sovered, but they were very strong cases, and I can- 
undertake to say but that the courts were justified 
ho conne they pursued. It is to be remembered 
re is a very great distinction between proceeding 
inst the ship and against the proceeds of a ship 
1. In the latter case, if the master had been en- 
ed on many voyages in the East Indies or distant 
to of the world, it would be unjust to leave him 
tiout any provision here for obtaining payment of 
wages. But that is not the present case. In this 
ance a vessel was leaving Liverpool for her home 
i, Ostend, when she was arrested by the 
(ter for his wages. Objection was thereupon taken, 
r some intei-val, by the Belgian vice-consul at 
srpool, and subsequently by the Belgian consul 
self. Now what are the reasons why the court 
lid not accede to the application made by the 
pan consul here ; an application which, according 
vrdinary proceedings in former times, was never 
«ed, as I am aware, except under circumstanees so 
iliar as to form no precedent at all. The Belgian 
ml states that he desires the suit to be put to end 

To this the answer given is that the veisel is in 
Bnlties, and that the matter is nol aUo to rocover 
t is due to him if the vessel goes back to Oatend. I do 
think that is a tufildent reason, becMuo tiie master 
M Belgian venel ii neoeMarily sabjeot to thejuris- 
jon of the oonrtB of hit own eotmtiy, and if they 



will not do him justice, there is no reason why this 
court should interpose its authority and interfere. I 
think this motion must be acceded to and the suit 
dismissed. 

Jan, 26 and Feb. 2, 1864. 

The Katk. 

Salvage — Property taped not of the vaUte of iOOOl. — 

Jurudiction to giee cotts and damaget. 
Vettel arretted m « caute of talvage^ and §ub' 

tequenilg, on affidaoitt that her value wot under 

\000l, releated bp the pits. : 
Heldy that the court had- jvriidktion to give eoett and 

damaget. 
Under the eircumttancet of iht eate, ooets given, but 

not damaget, 

A cause of salvage having been instituted against 
this vessel, she was arrested on the Srd Dec ult., and 
on the 12th Dec. an appearance on behalf of the 
owners was given, and afiSdavits were thereupon filed 
showing her value to be less than 1000^ On the 
16th Deo. the vessel was released by the pits., and 

Luthtngton, on behalf of the defts., now moved the 
court to condemn the pits, in costs and damages. 
The pits, have been guilty of laches in having arrested 
the vessel and proceeded in the Admiralty Court 
without having previously had a valuation made of the 
property in accordance with the Merchant Shipping 
Act Amendment Act 1862, s# 50. 

MUward, for pits., admitted that the oourt had no 
jurisdiction, and that, that being so, the oourt could 
not take any further steps. It could neither award 
costs nor damages for the detention of the vessel. A 
prohibition would issue to restrain it [Dr. Lushino- 
TOH. — Do you go the length of saying that I cannot 
give costs ?] Yes. After a prohibition the oourt to 
which it issues can give no costs : 

Tenmtwoode v. PaUiton, 3 C. B. 243 ; 
Lawford v. Partridge, 1 H. & N. 622. 

V, Luthmgton in reply. — ^Tbis court b only 
debarred of jurisdiction to assess salvage services. It 
eannot be deprived of all jurisdiction, because it must 
determine whether the property saved does or does 
not exceed 1000/. 

Dr. LusHiNOTOir. — The court has in thb case to 
determine whether it has authority to decree to the 
defts. costs and damages as prayed, and if it has 
authority so to do, whether the circumstances of the 
case would justify it in making such an order either as 
prayed or in part The defts. pray a decree for 
coets and damages, but the pits, who arrested the 
vessel now say the court has no authority to comply 
with their prayer, no jurisdiction whatever, and there- 
fore none to give costs and damages, though they 
themselves resorted to that jurisdiction, and that under 
these circumstances the defts.* remedy, if any, must 
be by action at common law. The practice at common 
law, in certain cases where a court has no jurisdiction, 
has been alleged and two or three cases have been cited. 
There, after plea of Uberum tenementum, the County 
Court continued to entertain the cause, and it was decided 
that the court could not proceed, and of that I really see 
no reason to doubt at all, but that was a question of 
proceeding with the cause, not of costs only. Lauford 
V. Partr^ge, 1 H. & N. 622, b substantially to the 
' ame effect ; perhaps it goes farther, for there Pollock, 
*J. B. states, what b no doubt true, that after prohibi- 
tion the court prohibited cannot give oosts. I have no 
disposition to assume a right to question theso au- 
thorities, but I will observe that they en all founded 
on express enactment^ declaring that in dfen oases 
the eonrt below shall not prooeed forther. The 
present cast, howortr, appean to mo to be in 
somorospaots diffirent Too eonrt had original juris- 
diction in all oassi of ndvan. Xkft4lVMb.w£wRL^ 
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tht Merchant Shipping Aet 1854 regnlates the 
exerdee of that jurisdiction, and the 49th section of the 
Merchant Shipping Act Amendment Act 1868 also does 
so. Now a direction that the magistrates shall take cogni- 
sance appeared to me, looking at the whole, te be eqoint- 
lent to a prohibition to this ooort to exercise jurisdiction. 
Bnt admitting that the law is tmlj laid down as stated 
bj Mr. Milwiurd in argument, and the cases cited bj 
him, neither that state of the law, nor anj authority 
of which I am aware, applies to the present pro- 
ceeding, which is of a totally different nature, a 
proceeding m rem, the arrest of the ship. How can 
the court order the release of the Tessel if its hands 
are tied altogether? And if it is incompetent for the 
court to make such an order, the vessel must remain 
under arrest, as without the directions of the court the 
marshal cannot release her. Again, unless the oour 
can proceed thus far, who is to pay the legal expenses 
of the custody? The case must remain in itatuquOf 
and nothing could be done to set the matter right. 
Bedress, in the form of costs and damages, is a just 



remedy approred by the Judicial Committee in the 
case of the EvcmgeKtmoi, 18 Moore, P. C. C. 858, 
and as far as I am able to diacorer, and as fu 
as my recollection goes, has been the undisputed 
and uniform practice of this court from the beginning 
down to the present time. For these rsasons I ds 
not consider that I am preTSnted by what has occurred 
from doing what I apprehend to be justipe in this esse; 
but I shall look to all the meritsof the case and dedde 
accordingly. I am of o^nion that the ooort ought t^ 
decree the costs, but with regard to damages, I think 
the court ought not to give them. I haT<e no reasoo to 
doubt that the arrest was bond fUk, bat I agree agsia 
with the principles of the EoarngtlumoB : indeed, the^ 
are principles which must gorem my decision, becaon 
they hare been laid down by the Superior Court, namely, 
that unless there has been mala /Sdet or gross negli- 
gence, the Court of Appeal oonudm that no damigai 
diould be given. I diall make an order that the 
pits, shall pay the costs in the ease, but not gm 
damages. 
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